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Foreword 

T h e  
lations 

Advisory Commission on Intergovernmental Re- 
was established by Public Law 380, which was 

passed by the first session of the 86th Congress and 
approved by the President September 24, 1959. Section 
2 of the act sets forth the following declaration of purpose 
and specific responsibilities for the Commission: 

Sec. 2. Because the complexity of modem 
life intensifies the need in a federal form of 
government for the fullest cooperation and co- 
ordination of activities between the levels of 
government, and because population growth 
and scientific developments portend an increas- 
ingly complex society in future years, it is es- 
sential that an appropriate agency be estab- 
lished to give continuing attention to 
intergovernmental problems. 

It is intended that the Commission, in the 
performance of its duties, will: 

1) bring together representatives of the fed- 
eral, state, and local governments for the con- 
sideration of common problems . . . ; 

5) encourage discussion and study at an early 
stage of emerging public problems that are 
likely to require intergovernmental cooperation; 

6) recommend, within the framework of the 
Constitution, the most desirable allocation of 
governmental functions, responsibilities, and 
revenues among the several levels of govern- 
ment. .  . . 

Pursuant to its statutory responsibilities, the Commis- 
sion has from time to time been requested by the Con- 
gress or the President to examine particular problems 
impeding-the effectiveness of the federal system.'The 

1976 renewal legislation for General Revenue Sharing, 
Public Law 94-488, mandated in Section 145 that the 
Commission: 

. . . study and evaluate the American federal 
fiscal system in terms of the allocation and 
coordination of public resources among feder- 
al, state, and local governments including, but 
not limited to, a study and evaluation of: (I) the 
allocation and coordination of taxing and 
spending authorities bCtween levels of-govern- 
ment, including a comparison of other federal 
government systems. . . . (5) forces likely to 
affect the nature of the American federal system 
in the short-term and long-term future and pos- 
sible adjustments to such system, if any, which 
may be desirable, in light of future develop- 
ments. 

The study, "The Federal Role in the Federal System: 
The Dynamics of Growth," of which the present volume 
is one component, is part of the Commission's response 
to this mandate. Staff were directed to: (a) examine the 
present role of the federal government in the American 
federal system; (b) review theoretical perspectives on 
American federalism, the assignment of functions, and 
governmental growth; and (c) identify historical and po- 
litical patterns in the development and expansion of na- 
tional governmental domestic activities. This volume on 
the condition of contemporary federalism is one of 11 
prepared by Commission staff pursuant to this assignment. 

Abraham D. Beame 
Chairman 
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Chapter 1 

Alternative Perspectives On Federalism 

Introduction 

Amer ican  federalism has undergone enormous change 
during the last 50 years. The transformation has been so 
extensive as to warrant a reexamination of the principles 
which uphold the federal system itself. In this way, the 
significance of this transition is highlighted and alter- 
native responses to it can be better considered. Several 
distinct and frequently competing theories of federalism 
currently exist which suggest very different responses 
to the issues raised by governmental growth and change. 
The object of this chapter will be to examine these al- 
ternative views of federalism in light of both their im- 
plications for federal growth and their potential guidance 
in the alteration or restructuring of an evolving federal 
system. 

GOVERNMENTAL GROWTH AND 
POLITICAL PURPOSE 

Intergovernmental relations today clearly have crossed 
a new threshold of complexity and confusion. Many 
believe that citizen understanding of government, as well 
as governmental performance, have begun to deteriorate 
as the modem federal goals of "sharing" and "coop 
ention" become tpnsformed into extraordinary inter- 
dependence and extreme fragmentation. The looming 
fear is one of unrestrained intergovernmentalism, of gov- 
ernmental pragmatism out of control.' 

The immediate source of these prdblems lies in the 
enormous governmental, and especially federal, growth 



which has occurred in recent years.* In part, this rep- 
resents a process of federal involvement in traditionafi~ 
state and local functions such as education, welfare, and 
law enforcement. In part, it represents federal involve- 
ment in largely new fields of governmental activity, stim- 
ulating state and local involvement in the process. En- 
vironmental programs stand out in this regard, but aid 
to the handicapped and employment and training pro- 
grams are examples of this pattern as well. In each case, 
the end result has been considerably more intergovern- 
mental "cooperation," more divided responsibilities, 
and more intricate patterns of governmental administra- 
tion. This situation has contributed to numerous diffi- 
culties-problems of planning, coordination, accounta- 
bility, p&aps even "g~vernability"~ - that characterize 
contemporary critiques of programs and policies. Among 
the underlying causes of this development is a funda- 
mental philosophical one. 

Historically, federal growth has occurred within the 
context of broad yet relatively coherent notions of the 
government's role in addressing social and economic 
issues. The burst of federal activity in the 1880-1920 
period sought in various ways to strengthen the nation's 
social and economic structure, to further national de- 
velopment. New Deal programs sought to alleviate wide- 
spread conditions of social and economic insecurity 
through regulation, social insurance, and the creation of 
sources of countervailing power in the e ~ o n o m y . ~  As 
Samuel Beer observes, these broad approaches reflected 
relatively coherent "public philosophies. "= 

More recent federal efforts in the 1960s and especially 
the 1970s appear to lack this degree of conceptual unity. 
Various aims have been espoused, notably the pursuit 
of social equality, but such aims have been subsumed 
within multiple and often contradictory approaches to- 
ward public policy. Beer writes that: 

During that brief middle period of the Great 
Society, it did look as if new attitudes, tech- I 

nocratic and romantic, were being fused in an 
outlook that would supplement or supplant the 
old liberalism. These attitudes survive pow- 
erfully, but with nothing in common except 
their negativism. . . . We do not enjoy a public 
phi l~sophy.~ 

Beer and several other political analysts point, instead, 
to a new policy process responsible for governmental 
growth, one characterized by "growth without purpose" 
rather than guidance by a public philosophy: 

[I]t is not so much the consumers of public 
goods, the voters . . . but rather the producers 

of public goods, influencing government from 
within the public sector itself, that exert the 
main thrust toward an increase in the [Public 
ExpenditurelIGNP ratio and specifically to- 
ward that sharp surge upward during the past 
decade or so. The problem . . . is not . . . 
restricted to the political difficulties of restrain- 
ing public expenditures. The more fundamen- 
tal question is how a polity can impose upon 
public expenditure any rationale, any coherent 
view of government action, any scale of prior- 
ities . . . if its decisionmaking starts from the 
extreme pluralism . . . of public sector pol- 
itics. . . . The upshot of this politics of ad- 
justment is not simply growth of the public 
sector, but growth without purpose.' 

It is this process of growth which Walker and Elazar 
interpret as extreme ~ragmatisrn.~ 

THELOSSOFPURPOSEINFEDERAL 
THEORY 

In the intergovernmental arena, the loss of philosoph- 
ical direction in governmental policymaking has a par- 
allel in the recent evolution of federal theory. The con- 
ceptual clarity of dual federalism has been replaced by 
models of "cooperative federalism," in recognition of 
the growing functional interdependence of all levels of 
government since the 1930s. While descriptively appro- 
priate, however, a retrospective evaluation of coopera- 
tive federalism suggests that it lacks the conceptual lu- 
cidity and prescriptive utility that characterized its 
predecessor. 

Modem federalism, as it was established under the 
U .S. Constitution and refined through subsequent judi- 
cial and political developments, was largely dual fed- 
eralism. In contrast to older confederal arrangements, 
this system was characterized by the division of govern- 
mental authority between two permanent levels of gov- 
ernment, each having a direct relationship with the tit- 
izenry, with the functions of government clearly divided 
between the two levels. While implicit within the Con- 
stitution itself, this concept of federalism was sufficiently 
new as to permit initially a range of interpretations on 
the precise nature of American federalism. Inventive 
thinkers such as Jefferson and Calhoun went so far as 
to attempt reconstruction of a confederal arrangement 
out of the Constitution. Such ambiguities, together with 
the exigencies of governing, stimulated elaboration of 
the new federal Constitution by the Supreme Court. In 



various decisions, the Court clarified fundamental tenets 
of federalism such as: 

The doctrine of Constitutional supremacy: "The 
Constitution and the laws of a state, so far as they 
are repugnant to the Constitution and laws of the 
United States, are absolutely void. These states 
are constituent parts of the United States. They 
are members of one great empire-for some pur- 
poses sovereign, for some purposes subordinate. " 
(Cohens v. V i r g i n i ~ ) . ~  

TAe structural rigidity of federalism under the 
Constitution: "The Constitution, in all its provi- 
sions, looks to an indestructible union, composed 
of indestructible states. " (Texas v. White). l o  

The doctrine of dual federalism: "The powers of 
the general government, and of the state, although 
both exist and are exercised within the same ter- 
ritorial limits, are yet separate and distinct sov- 
ereignties, acting separate and independent of each 
other, within their respective spheres." (Abelman 
v .  Booth). " 

With the clarification of old confederal ambiguities, 
the American structure of government became the model 
of modem federalism. In theoretical treatments, feder- 
alism itself was defined in dual federal terms, and this 
conception of federalism remained relatively unchanged 
into the 1940s. Thus, E.A. Freeman wrote in 1863: 

Two requisites seem necessary to constitute 
a federal government. . . . On the one hand, 
each of the members of the Union must be 
wholly independent in those matters which 
concern each member only. On the other hand, 
all must be subject to a common power in those 
matters which concern the whole body of mem- 
bers collectively. . . . Each member is per- 
fectly independent in its own sphere, but there 
is another sphere in which . . . its separate 
existence vanishes. l 2  

In a similar fashion, Wheare wrote of federalism in 1946: 

By the federal principle I mean the method 
of dividing powers so that the general and re- 
gional governments are each, within a sphere, 
coordinate and independent. l 3  

In strictest terms, dual federalism constituted an ideal 
form. The courts used the concept as an analytical device 
for interpreting the Constitution. Scholars used it for 
examining governmental forms, to evaluate their degree 
of federalism. Yet, it also remained a close approxi- 

mation of predominant American federal practice up to 
1930. As historian Harry Scheiber explains: 

[Before 19331 the evidence for genuine dual 
federalism is sound, and the areas of autono- 
mous state-local functions were hardly unirn- 
portant. . . . None of the features of the New 
Deal's brand of cooperative federalism . . . 
had characterized intergovernmental relations 
in a significant way prior to 1933.14 

Samuel Beer agrees: 

Both state and federal governments were 
active [from 1860-19321. While the logic of 
the nationalization of externalities was contin- 
ually adding to federal authority there re- 
mained functions which . . . still had effects 
confined largely within .state boundaries. For 
this period, therefore, the term commonly ap- 
plied to it is appropriate: dual federali~m.'~ 

In the influential works of Morton Grodzins and Daniel 
Elazar, attempts were made to apply the concept of co- 
operative federalism to the whole of American history, 
thus obscuring the significance of 20th Century devel- 
opments in intergovernmental relations.16 Their work 
usefully demonstrated that dual federalism was never 
practiced with the degree of totality implied by the Su- 
preme Court's language. Yet political, fiscal, and ad- 
ministrative realities were reasonably well described by 
the model. As Scheiber, Beer, and others show, elements 
of shared functions and cooperative relationships, while 
slowly increasing, were relatively minor up to the 1930s. 
This was evident in the functional scope and fiscal mag- 
nitude of cooperation, in the power relationships between 
levels of government, and in the most prevalent admin- 
istrative arrangements of intergovernmental relations." 

COOPERATIVE FEDERALISM 

The New Deal altered the pattern of dual federalism 
irrevocably. This was evident, first of all, in the changing 
fiscal relationships of the 1930s. An enormous increase 
in the size and number of federal grants-in-aid resulted 
from the New Deal. I S  Equally significant, the qualitative 
nature of federalism changed as well. The federal gov- 
ernment became involved in more traditional state and 
local functions (welfare, social services, local public 
works), and it created essentially new areas of govern- 
mental responsibility (social security, employment pro- 
grams). Federal leadership in the development of new 
policiesbecame the norm rather than the exception, and 



new patterns of cooperative administrative relationships 
became predominant. A new concept of federalism was 
required to describe these new developments. This new 
concept was labeled "cooperative federalism," char- 
acterized by the intergovernmental sharing of functions 
and the breakdown of sharply delineated patterns of au- 
thority and responsibility inherent in dual federalism. As 
Grodzins wrote: 

All levels of government in the United States 
significantly participate in all activities of gov- 
ernment. . . . The many governments in this 
country intermesh with each other to produce 
what we call the 'marble cake' of American 
government. . . . The American federal sys- 
tem, far from being three separate 'levels' of 
institutions, can profitably be viewed as a sin- 
gle mechanism of government.I9 

William Anderson wrote in agreement: 

[I]n broad outline, [there] is an extensive 
and complex but not uniform system of co- 
operation 'vertically' between national, state, 
and local governmental agencies. . . . [Vhe 
lines of cooperation crisscross in every major 
function like highways, welfare, and public 
health and in every region of the country." 

The importance of cooperative federalism extended 
far beyond its descriptive utility, however. While em- 
pirically accurate, cooperative federalism was concep- 
tually complex. It created theoretical ambiguities, such 
as blurring the distinction between federalism and de- 
centralization. As Carl Friedrich wrote: 

The broadening scope of effective cooper- 
ation between state and federal agencies ob- 
scures the difference between a closely knit 
federal setup and an effectively decentralized 
government such as that of England-so mucH 
so that years ago one kould foresee the day 
"when the character of a state is changed or 
modified into a kind of administrative unit to 
cany out federal plans and policies."*' 

Most importantly, cooperative federalism lacked the pre- 
scriptive power of dual federalism. It offered no rationale 
for assigning of intergovernmental functions or for di- 
recting governmental growth. Cooperative federalism 
prescribes only i~tergovernmental "sharing," as can be 
seen in this statement by William Anderson: 

To achieve the maximum goal of public 
welfare, there is need to utilize the sercices 

and the resources of every level of government. 
. . . [A111 are likely to have some contribution 
to make. . . . In every field then the question 
is this: what specific division of labor and what 
combination of national, state, and local au- 
thorities working together will produce the best 
results in administering the function? . . . 
[Tlhe arrangements that I visualize . . . are 
. . . based upon . . . the progressive devel- 
opment of better and better ways for all levels 
of government to cooperate in performing 
functions .22 

In this fundamental way, cooperative federalism has 
endorsed and contributed to policymaking through in- 
tergovernmental pragmatism. This is evident in its shal- 
low concept of the "national interest." Anderson cau- 
tioned that: "it is unrealistic to try to lay down in advance 
a comprehensive allocation of all internal functions of 
government among national, state, and local units."*' 
Rather, the national interest can only be determined 
through the process of governing itself: 

If the proposal is for national action, let 
Congress debate the matter fully before acting. 
. . . [Blecause there is no scientific way of 
deciding such questions, this full consideration 
of the issues offers the best practical substitute. 
If the members of Congress are willing to pass 
the bill, knowing full well how they probably 
will be attacked in their home states for their 
actions, one can be reasonably sure that there 
is a sufficient national interest in the function 
to justify it, at least on a trial baskz4 

Contemporary notions of federalism reflect the con- 
sequences of this implicit vagueness in cooperative fed- 
eralism. One scholar recently complained that: "the 
'new' federalism . . . does not offer a precise opera- 
tional, still less a normative, code of conduct befitting 
a federalism of sharing."25 As cooperative federalism 
became prevalent, many political scientists began to as- 
certain that federalism itself lacked any implicit ration- 
ale. For example, Franz Neumann wrote in 1955 of: 

. . . the futility of any discussion of the merits 
of federalism as an arrangement considered 
abstractly. There are no values that adhere in 
federalism as 

Once federalism was cut adrift from the rigidities and 
constitutionalism of dual federalism, it became, in the 
words of Carl Friedrich, merely a political "process:" 



None of the major theories of federalism 
have given . . . an adequate interpretation of 
this complex political phenomenon. . . . 
[Ilnstead, "federalism" seems the most suit- 
able term by which to designate the process 
of federalizing a political community. That is 
to say, the process by which a number of sep- 
arate political organizations . . . enter into ar- 
rangements for working out solutions, adopt- 
ing joint policies, and making joint decisions 
on joint  problem^.^' 

By this definition, the concept of federalism came to be 
applied to such diverse organizations as the United Na- 
tions and NATO. Thus, influential scholars examining 
cooperative federal relationships from a comparative 
perspective began to interpret federalism as simply a 
state of social and political de~elopment ,~~ lacking any 
inherent value beyond its existence as a "political bar- 
gain."29 Others, studying cooperative federalism in 
America, concluded that "federalism is dead," replaced 
by the mundane administrative realities of intergovern- 
mental relations. 30 

Efforts to reconcile cooperative federalism with un- 
derlying political values have largely foundered. Daniel 
Elazar has suggested a new definition of federalism 
which seeks to advance this aim: 

Federalism . . . describe[s] the mode of po- 
litical organization which unites separate pol- 
ities within an overarching political system so 
as to allow each to maintain its fundamental 
political integrity. Federal systems do this by 
distributing power among general and constit- 
uent governments in a manner designed to pro- 
tect the existence and authority of all the 
governments. 

Acknowledgmg the shift from dual federalism, Elazar 
has replaced the concept of divided "powers" (i.e., 
functions) with the notion of a balance of "power." Yet 
recent i&ergovernmental trends bode ill for this concept 
of federalism. In terms of governmental finance, policy 
initiation, and regulation, American federalism has be- 
come considerably more centralized in recent years.j2 
Moreover, if the state/local balance of power in the fed- 

eral system rests upon the party system, as many analysts 
argue, then the advanced decomposition of American 
parties indicates a further erosion of state and local 
power.33 It is precisely on the basis of such power re- 
lationships that Reagan argues that "federalism is dead. '' 

This inability to compose an acceptable definition of 
modem federalism, which is consistent with current prac- 
tices and yet embodies a meaningful set of political val- 
ues, illustrates the present disarray of federal thought. 
Such confusion has led some federal theorists to conclude 
that federalism is either of "infinite variety"" or of little 
consequen~e .~~ This situation can only contribute to the 
seeming inability of current federal thought to lend guid- 
ance to federal decisionmakers or coherence to federal 
poli~yrnaking.~~ 

Thus, the concept of federalism in recent years has 
been a troubled one. If there is no longer an underlying 
rationale behind federalism, then it is indeed reduced 
merely to intergovernmental relations-a set of complex 
and more or less convenient or inconvenient administra- 
tive relationships-and little more. In such a case, the 
interpretation that recent federal growth has been "with- 
out purpose" would not seem out of place. 

THREE ALTERNATIVE THEORES OF 
FEDERALISM 

Naturally, not all adhere to a developmental interpre- 
tation of federalism. In addition to this model, there are 
essentially three other broad schools of federal thought 
which invest varying degrees of normative value in the 
concept of federalism-the democratic, economic, and 
administrative models of federalism. While these three 
perspectives commonly overlap in various treatments of 
federalism, each is analytically distinct to a considerable 
degree. Generally speaking, the democratic perspective 
argues that federalism contributes to democracy and lib- 
erty. The other schools maintain that federalism pro- 
motes economic or administrative efficiency respect- 
tively. Given the confusion evident in the developmental 
perspective on federalism, it is imperative that these three 
conceptions of federalism be examined in some detail 
to determine their potential for directing governmental 
growth. 



Democratic Theories of Federalism 

An important school of democratic thought has long 
maintained that genuinely democratic government can 
only flourish in a small political entity. With roots ex- 
tending back as far as the Greeks, this notion has pow- 
erfully influenced American federalism from colonial 
times to the present. It is unmistakably apparent in the 
writings of Jefferson, in the doctrine of states' rights, 
and in the continuing belief that local government is 
"closer to the people." Its implications for the role of 
the federal government are clear: in order to maximize 
democratic participation and accountability, all govern- 
mental functions which lack a compelling rationale for 
federal involvement should be left to the states and 
localities. 37 

This decentralist argument arises ultimately from the 
physical constraints on direct democracy. A true de- 
mocracy cannot exceed a size that will accommodate a 
decisionmaking assembly of its citizens. Even allowing 
for representation, many believe the association between 
democratic vigor and small size to be a strong one. In 
a small community, citizens are thought to be more fa- 
miliar with both issues and leaders. They may perceive 
a greater stake in governmental affairs and have a greater 
sense of political efficacy. Both motivationally and lo- 
gistically, then, smallness is thought by many to con- 
tribute to democracy. Citizen participation in and control 
of government are believed to be enhanced.3s 

This "small republic theory" of democracy39 has been 
advocated by many illustrious political philosophers. 
Outstanding among these was Montesquieu, who wrote 
that: 

It is natural for a republic to have only a 
small temtory; otherwise it cannot long sub; 
sist. In an extensive republic there are men of 
large fortunes, and consequently of less mod- 
eration . . . the public good is sacrificed to a 
thousand private views; it is subordinate to 
exceptions, and depends on accidents. In a 
small one, the interest of the public is more 
obvious, better understood, and more within 
the reach of every citizen.40 

In a large nation, however, Montesquieu wrote that: 

A large empire supposes a despotic authority 
in the person who governs. It is necessary that 
the quickness of the prince's resolutions should 

supply the distance of the places they are sent 
to; that fear should prevent the remissness of 
the distant governor or magi~trate.~' 

Thus, he concluded that: 

If it be, therefore, the natural property of 
small states to be governed as a republic, of 
middling ones to be subject to a monarch, and 
of large empires to be swayed by a despotic 
prince; the consequence is, that in order to 
preserve the principles of the established gov- 
enunent, the state must be supported in the 
extent it has acquired, and that the spirit of this 
state will alter in proportion as it contracts or 
extends its limit~.~Z 

Among American subscribers to this theory was 
Thomas Jefferson. As Samuel Huntington observed of 
Jefferson: 

[Jefferson's] second means of insuring an 
identity of interest between govemment and 
society was decentralization of the functions 
of government. . . . Pure republics are possi- 
ble, however, only within "very narrow limits 
of space and population." . . . [Tlhe people 
were to discharge all functions which they were 
"competent" to handle, and then delegate the 
remainder to responsible agents. . . . [Tlhe 
great bogeyman in Jefferson's thought was 
centralization, "toryism in disguise," and a 
single, consolidated government would quickly 
become "the most cormpt government on 
earth. ' '43 

In his autobiography, Jefferson wrote: 

[I]t is not by the consolidation, or concen- 
tration of powers, but by their distribution, that 
good government is affected. Were not this 
country already divided into states, that divi- 
sion must be made, that each might do for itself 
what concerns itself directly, and what it can 
so much better do than a distant authority." 

Anti-Federalist opposition to the Constitution stemmed 
from similar concerns. In what has been called "a sort 
of textbook" for the anti-Federalists, Richard Henry Lee 
maintained that the most fundamental defect in the pro- 
posed Constitution was that: 



. . . there is no substantial representation of 
the people provided for in [the federal] gov- 
ernment in which the most essential powers 
. . . [are] proposed to be lodged.45 

Developing this point at length, Lee wrote: 

The first interesting question suggested [by 
the Constitution] is how far the states can be 
consolidated into one entire government on 
free principles. . . . [Tlhe House of Represen- 
tatives, the democratic branch, as it is called, 
is to consist of 65 members; that is about one 
representative for 50,000 inhabitants. . . . 
[Tlhis federal representative branch will have 
but very little democracy in it.& 

Similar views remain popular today. The common 
belief that local government is "closer to the people" 
is essentially a reflection of this position. Compare the 
above statements with former President Nixon's 197 1 
State of the Union Address: 

The time has come in America to reverse 
the flow of power and resources from the states 
and communities to Washington, and start 
power and resources flowing back from Wash- 
ington to the states and communities and, more 
important, to the people, all across America. 
. . . [Tlhe further away government is from 
people, the stronger government becomes and 
the weaker people become. . . .[L]ocal gov- 
ernment is the government closest to the people 
and it is most responsive to the individual per- 
son; it is peoples' government in a far more 
intimate way than the government in Wash- 
ington can ever be.47 

This small republic theory of democracy was widely 
held in America during the post Revolutionary period. 
Members of the Constitutional Convention had been pro- 
foundly influenced by Montesquieu, whose arguments 
Concerning size and democracy were sufficiently influ- 
ential that Hamilton felt compelleh todeliberately distort 
them in Federalist 9.48 The anti-Federalists opposed 
strengthening the central government essentially on these 
grounds of liberty and democracy. 

CRITIQUES OF LOCALISTIC 
DEMOCRACY 

In order to gain ratification of the Constitution, ad- 
vocates of a more energetic national government were 

compelled to refute the small republic theory. While 
numerous arguments were advanced on behalf of a 
stronger central state, the key argument was that pre- 
sented in Madison's famous Federalist 10. This essay 
not only maintained that republican democracy is com- 
patible with a large state, it argued that democracy is 
more likely to succeed in such a state. Madison felt that 
a small state is more susceptible to domination by a 
narrow local faction: 

The smaller the society, the fewer probably 
will be the distinct parties and interests com- 
posing it; the fewer the distinct parties and 
interests, the more frequently will a majority 
be found of the same party; and the smaller the 
number of individuals composing a majority, 
and the smaller the compass within which they 
are placed, the more easily will they concert 
and execute their plans of oppres~ion .~~ 

The greater - diversity of a larger state mitigates this tend- 
ency and promotes, instead; a freer, more Constitutional 
government: 

Extend the sphere, and you take in a greater 
variety of parties and interests; you make it 
less probable that a majority of the whole will 
have a common motive to invade the rights of 
other citizens; or if such a common motive 
exists, it will be more difficult for all who feel 
it to discover their own strength, and to act in 
unison with each other. . . . [I]n the extent and 
proper structure of the Union, therefore, we 
behold a republican remedy for the diseases 
most incident to republican go~e rnmen t .~~  

Many modem political scholars agree with this as- 
sessment. For example, Grant McConnell argues that 
small constituencies tend to undermine democracy rather 
than promote it: 

The effect of a small constituency is to en- 
hance the power of local elites, whatever their 
character or sources of power. . . . [Tlhe 
claims that small units ensure democracy are 
erroneous. . . . [Dlecentralization to local 
. . . units does not make for democracy; in- 
deed, in the sense that democratic values center 
about liberty and equality, it creates conditions 
quite hostile to democracy. The tendency in- 
herent in small units to stratification of power 
relationships and to protection of established 
informal patterns of domination and subordi- 
nation is most alien to eq~al i ty .~ '  



Similarly, Morton Grodzins disputes the assertion that 
local government is "closer to the people." 

It is often claimed that local or state gov- 
ernments are "closer" to the people than the 
federal government and therefore the preferred 
instrument for public action. If one carefully 
examines this statement, it proves to be quite 
meaningless. . . . [I]n few, if any, [ways] are 
the state and local units "closer" to the people 
than the federal government. The big differ- 
ences are between rural and urban areas.52 

In the absence of small governmental units, political 
parties and representative institutions are viewed by most 
political scientists today as acceptable or even superior 
mechanisms for the transmission of popular will and the 
maintenance of democratic accountability. Ranney and 
Kendall explain at length that: 

The traditional institutions of representation 
and direct legislation are . . . attempts to 
. . . provide a community of many millions 
of citizens with something close to the kind of 
popular consultation that the town meeting 
provides in the small community. In addition 
. . . a system of political parties has . . . 
emerged in every modem nationlstate that has 
attempted to achieve democracy in its govern- 
ing system. Many modem scholars will agree 
with the following statement by Professor 
MacIver: "party . . . is an essential organ of 
every large democracy. . . . [Tlhe organiza- 
tion of opinion by parties inevitably followed 
the rise of large-scale democracy. The prin- 
ciple of representation had to be vitalized by 
the conflict of parties. When parties flourish 
we have in effect passed from a pre-democratic 
mode of representative government to a gen- 
uinely democratic one. us' 

In his classic study of public opinion, V.O. Key a'grees 
that: "A solid basis remains for the theory of the party 
as a link between public opinion and public p ~ l i c y . ~  In 
somewhat stronger terms, Prof. McConnell argues that 
strengthening the national party system would do much 
to offset the problems of localism discussed above: 

The quest of the public interest is neither 
simple nor open to rapid achievement. . . . In 
general [it requires] the strengthening of those 
elements of the political order which tend to- 
ward the creation of a constituency of the entire 
nation. These include the party system . . . 
and the national go~e rnmen t .~~  

It is, therefore, an open question today whether local 
government or national government is "better," or more 
democratic. Despite the controversy, a generally ac- 
ceptable degree of democracy appears possible at either 
level of government under the appropriate conditions. 
However, different levels of government may make 
unique and possibly complementary contributions to var- 
ious aspects of democratic government. 

The federal arena seems to possess advantages for 
organized electoral participation. As a rule, party com- 
petition appears to be stronger at the national level.56 
Moreover, the nationalization of the media means that 
political information is increasingly focused on the na- 
tional government. Studies of governmental salience 
have found that people are more aware of the federal 
g~vernment.~' Other studies show that more people can 
identify their national elected officials than their state 
and local offi~i,als,'~ while electoral statistics demonstrate 
that voter participation is higher in national elections.59 

On the other hand, local government offers unique 
opportunities for direct individual participation. Toc- 
queville believed this to be the case and argued that local 
government serves as a training ground for citizens and 
public officials alike: 

The strength of free peoples resides in the 
local community. Local institutions are to lib- 
erty what primary schools are to science; they 
put it within the people's reach; they teach 
people to appreciate its peaceful enjoyment and 
accustom them to make use of it. . . . [I]n the 
restricted sphere within his scope, [the citizen] 
learns to rule society; he gets to know those 
formalities without which freedom can ad- 
vance only through revolutions, . . . under- 
stands the harmony of powers, and in the end 
accumulates clear, practical ideas about the 
nature of his duties and the extent of his 
rightsam 

Modem studies of public attitudes reveal that people 
believe local government is more understandable to 
them, and they feel more capable of affecting a govern- 
mental policy at the local level.6' With the apparent dis- 
solution of our political parties, this local socialization 
function may become an increasingly important factor 
of democratic stability. 

THEFEDERALBALANCE 

Given the differential effects of various levels of gov- 
ernment on popular participation, it may be that feder- 



eralism to divide power between territorially distinct alism offers a desirable combination of each level's re- _ . 

spective advantages. It must be noted that the advantages groups and to insulate minorities is most evident in eth- 
of local participation pertain mainly to very small units nically divided countries: Canada, Switzerland, Nigeria, 
of government. Dahl and Tufte estimate the optimal size and most recently, B e l g i ~ m . ~ ~  As Eric Nordlinger 
of a jurisdiction to be less than 10,000 inhabitants, much observes: 
smaller than any state or medium sized However, 
one recent theoretical treatment of federalism and de- 
mocracy suggests that multiple levels of government may 
Prove beneficial to representational democracy. Samuel 
Beer writes that federalism promotes a system of com- 
plementary representation and a balance of power: 

Governing himself through two different 
governments, the voter views the political 
world from two perspectives, one shaped by 
the social pluralism of the general government, 
and the other shaped by the territorial pluralism 
of state government. . . . One may call this 
process "representational federalism" because 
it gives representation in the general govern- 
ment to the territorial pluralism of the states 
and representation in the state governments to 
the social pluralism of the general govern~nent.~~ 

Assuming such a complementary relationship exists, 
then the size theory of democracy does not prove very 
helpful in determing the assignment of functions or 
Power to the federal government. If it were possible to 
make a determination of democratic superiority on be- 
half of either the federal or local level, this might become 
a useful criterion in the intergovernmental assignment 
of functions. Absent this, such allocations must be made 
On the basis of alternative criteria. 

PLURALIST THEORY 

The concept of checks and balances implied by "rep- 
resentational federalism," and by Constitutional ap- 
proaches to federalism as well, can be incorporated into 
a broader school of democratic thought known as plu- 
ralism. This theory argues for the maintenance of mul- 
tiple levels of government as a means of protecting lib- 
erty and expanding citizen access to government.64 Its 
implications for intergovernmental relations are clear: 
concentrations of governmental powers and authority 
should be avoided, particularly at the central level since 
there is but one government there. 

Federalism is often viewed as an effective device for 
the protection of territorially defined minorities. As such, 
it has been supported in this country by the white south 
and by sparsely populated rural states. The use of fed- 

With its dlvision of powers between central 
and local governments, federalism would seem 
to be especially appropriate in divided societies 
with territorially clustered segments, as in the 
case of many linguistically and tribally divided 
s o c i e t i e ~ . ~  

Yet, the relationship between federalism and the in- 
sulation of minorities is quite complex. Indeed, feder- 
alism can exacerbate the exploitation of minorities as 
well as contain it. This was Madison's concern in Fed- 
eralist 10, 67 and Nordlinger affirms this fear: 

[Flederalism may actually contribute to a 
conflict's exacerbation and the failure of con- 
flict regulation. In some deeply divided soci- 
eties it is impossible to draw state boundaries 
without including a large number of individ- 
uals belonging to segments whose territorial 
base is elsewhere. Federalism thus allows or 
encourages the dominant segment in any one 
state to ignore or negate the demands of the 
minority ~ e g m e n t . ~  

In the early 1960s and in a hyperbolic manner, William 
Riker asserted this point in the American context as well: 
- -- - 

If one approves the goals and values of the 
priviledged minority, one should approve the 
federalism. Thus, if in the United States one 
approves of southern white racists, then one 
shall approve of American federa l i~m.~ 

One need not go to this extreme to recognize the dis- 
junction apparent in this aspect of federal and pluralist 
values. 

A broader pluralist argument asserts that federalism 
promotes individual liberty. In particular, federalism is 
thought to provide a check on the domination of indk 
vidual rights by a large, centralized government in a 
mass society. As Daniel Elazar observes: "As a political 
device, federalism . . . [emphasizes] the value of dis- 
persed power centers as a means for safeguarding indi- 
vidual and local liberties. "70 This concept was advanced 
by Madison, as well, in the Federali~t.~'  It finds adher- 
ents in many countries, such as Spain, where federalism 
is viewed by the democratic left as a check on an au- 
thoritarian central g~vernment.~? 

Nevertheless, many democratic theorists dissent from 



this presumed relationship between federalism, plural- 
ism, and individual liberty. From a comparative per- 
spective, the relationship is questionable. As Riker 
observes: 

Local self government and personal freedom 
both coexist with a highly centralized unitary 
government in Great Britain and the Vargas 
dictatorship in Brazil managed to coexist with 
federalism. 73 

Franz Neumann agrees. 

[Fjederalism cannot be defended success- 
fully on the grounds that the inevitable ten- 
dency of a unitary state is toward political 
repression. The testimony of history will not 
support this assertion.74 

Similarly, Michael Reagan argues that federalism is, at 
best, a secondary Constitutional technique for the pro- 
tection of individual liberty. He identifies national Con- 
stitutional guarantees of individual rights as the primary 
defense of civil liberties: 

What is essential to free government is not 
formal federalism, but First Amendment free- 
doms-those of speech, press, and assembly- 
and the right to organize groups and petitition, 
and the right to vote. These outlets, for what- 
ever pluralism of ideas and interests and values 
exist in the society, constitute the essence of 
freedom. 75 

Moreover, it is possible to seek the advantages of 
decentralization without acquiring the rigidities of fed- 
eralism. In such a case, lesser jurisdictions in a unitary 
system are subject to possible alteration over time, as 
political, social, and economic conditions change. They 
thus can be adapted from the center to the requirements 
,of a new mix of governmental functions or to changing 
externalities, as recent British and Swedish experiences 
demonstrate. Even as great an individualist as John Stuart 
Mill questioned the need for federalism in his classic 
treatment of representative government: 

The question then is, whether the different 
parts of the nation require to be governed in 
a way so essentially different that it is not prob- 
able the same legislature, and the same min- 
istry . . . will give satisfaction to them all. 
Unless this be the case, which is a question of 

fact, it is better for them to be completely 
united. . . . [A111 that is needful is to give a 
sufficiently large sphere of action to the local 
authorities. Under one and the same central 
government there may be local governors, and 
provincial assemblies for local purposes.7b 

A final pluralist argument maintains that federalism 
results in more responsive government through the pro- 
vision of additional access points for citizen or group 
input. In his classic treatment of interest groups, David 
Truman observed: 

A characteristic feature of the governmental 
system in the United States is that it contains 
a multiplicity of points of access. The federal 
system establishes decentralized and more or 
less independent centers of power, vantage 
points from which to secure privileged access 
to the national government. '' 

However, many have followed Madison in arguing that 
access at the local level is more likely to be fragmentary 
and biased toward parochial or special interest groups. 
As Schattschneider writes, "scope and bias are aspects 
of the same tenden~y."'~ Survey data available at the 
community level also tend to dispute this relationship. 
Research shows that both the extent and the forms of 
participation tend to vary with the size of jurisdiction, 
but larger cities (those over 25,000) tend to have above- 
average levels of political participation, particularly with 
respect to voting and campaign a~tivity.'~ 

In conclusion, no democratic argument concerning 
federalism has gone undisputed, whether it involves a 
locally centered, a nationally centered, or a balanced 
system. The loudest claims have been made for decen- 
tralized federalism, but many of these were refuted by 
the founders of the Constitution. It is reasonable to be- 
lieve that several relatively balanced levels of govern- 
ment may prove most useful in promotidg individual 
liberty, reinforcing democratic norms, and providing 
political experience. Accordingly, many contend that no 
level of government should become so dominant as to 
threaten the basic integrity of the others. Some observers 
believe that the federal government is approaching such 
a position now and that steps should be taken to 
strengthen state and local governments. Yet, if it is con- 
sistent with such aims, democratic theory provides no 
reliable guidance as to the manner of achieving it. 



Federalism and Rational Choice Theory 

One of the most influential modem arguments for fed- 
eralism is provided by "rational choice" theory, which 
applies the concepts and instruments of marginal eco- 
nomic analysis to the study of public decisionmaking. 
At the most general level, rational choice theory provides 
a simple and elegant theoretical justification for decen- 
~ralization based on the rational economic behavior of 
individuals." In addition, it attempts to provide a basis 
for the intergovernmental assignment of functions in a 
multilevel system. While acknowledging complexities 
which seriously hinder this task, Wallace Oates contends: 

This . . . is the central theoretical problem 
of . . . fiscal federalism: the determination of 
the optimal structure of the public sector in 
terms of the assignment of decisionmaking re- 
sponsibility for specified functions to repre- 
sentatives of the interests of the proper geo- 
graphical subsets of society.81 

The justification for "federalism" in rational choice 
theory derives from the distribution of what economists 
call pure public goods. The crucial variables include the 
degree of regional variationinpublicpreferences for 
such goods and the geographical extent of the impact of 
these goods (externalities). By definition, pure public 
Boods are indivisible, affecting all individuals equally 
within a given group.82 People's preferences for such 
goods may differ, however. Given regional variations 
in the &mand for a particular public good, governmental 
-Production of the good can more closely match the pref- - --- 
mnces of more individuals through a decentralized sys- 
tern of government. Each jurisdiction can then respond 
to local preferences precisely, rather than having the 
central govemttKnt produce a uniform level of the col- 
lective good. As Oates explains: 

A decentralized form of government . . . 
offers the promise of increasing economic ef- 
ficiency by providing a range of outputs of 
certain public goods that corresponds more 
closely to the differing tastes of groups of 
consumers.83 

preferences. This reinfo~es the correspondence between 
public production and individual consumption, thus 
strengthening the economic gain frorn decentralization: 

The possibilities for welfare gains through 
decentralization are further enhanced by the 
phenomenon of consumer mobility. . . . One 
can envision a system of local governments 
where . . . each community provides a differ- 
ent level of consumption of a local public good 
and. . . . The consumer . . . selects . . . the 
level of public output that best satisfies his 
tastes. Thrwgh this mechanism, one can get 
a sort of market solution to the problem of 
producing efficient levels of output of some 
public goods." 

FUNCTIONAL ALLOCATION 

The basis for allocating governmental functions can 
be found in the argument that welfm is maximized when 
individual preferences match jurisdictional boundaries. 
Mancur Olson calls this concept the "principle of fiscal 
equivalence. "'u He argues that inefficiencies will occur 
when: 

(1) the collective good reaches beyond the 
boundaries of the government that provides it; 
(2) the collective good reaches only a part of 
the constituen~y that provides it.= 

Each case results in economic externalities (or "inter- 
nalities") which may encourage suboptimal production 
of collective goods. When benefits from a local function 
extend to nonpaying resident. outside a jurisdiction, in- 
centives exist to support the program at levels below its 
total social value. On the other hand, if a portion of the 
costs flow to individuals on the outside, the jurisdiction 
may overproduce the goad because it is not M n g  the 
total costs of the program. Similar effects result frorn 
"internalities," wherein a public good reaches only a 
geographic subset of a jurisdiction's population: 

a s  efficiency can be enhanced through the market-like If the benefits are local and the taxes na- 
conditions of residential mobility, allowing like-minded tional, even a collective good which brings 
individuals to migrate to jurisdictions producing a "mar- gains much greater than its costs will still cn-  

' 

ket basket" of public goods corresponding to their own ate more losers than gainers.8' 



The interest of these losers is to support a suboptimal 
level of this public good. 

These propositions, then, provide the bases for allo- 
cating intergovernmental functions. Economists assign 
the tasks of economic stabilization and income redistri- 
bution to the central government, due to the national 
scope of their impact and the constraints on decentralized 
response to them.88 Other governmental functions are 
then assigned to various levels of government according 
to their externalities. According to Oates: "The most 
basic determinant of the proper level of government to 
provide a particular public service is the geographical 
pattern of the effects of the On the basis of 
this principle, economist George Break prepared one 
such grouping of governmental functions (see Exhibit I). 

Serious complications in performing this task of al- 
location are acknowledged by economists. Carried to an 
extreme, optimizing the concurrence of individual pref- 
erence and governmental jurisdictions would require: 

. . . a separate governmental institution for ev- 
ery collective good with a unique boundary, so 
that there can be a match between those who 
receive the benefits of a collective good and 
those who pay for it.*' 

Balanced against this would be the recognized need to 
simplify governmental structure, thus reducing citizens' 
decisionmaking costs and enhancing their participation 
and expression of policy  preference^.^' Similarly econ- 
omies and diseconomies of scale are recognized to pro- 
duce countervailing effects which may justify a different 
jurisdictional mapping.92 The use of interjurisdictional 
grants to deal with externalities is widely accepted.91 The 
nature and purity of a public good, the extent of its 
externalities, and consumer mobility are all acknowl- 
edged to create tradeoffs in efficiency that must be care- 
fully weighed in assigning governmental functions to 
various levels of jurisdiction. As Oates remarks: "These 
kinds of tradeoffs constitute the problem of determining 
the optimal size jurisdiction for providing a particular 
public service. "94 Despite these difficulties, however, 
the rational choGe theorists conclude that, "in economic 
terms, federalism represents the optimal, form of 
government. "95 

RATIONAL CHOICE THEORY APPLIED 

In application, rational choice theory has proven to 
be adaptable to differing perspectives on the assignment 
of intergovernmental functions. In fact, its adherents 

Exhibit I 

CLASSIFICATION OF SELECTED 
GOVERNMENT SERVICES BY THE 
GEOGRAPHICAL SCOPE OF THEIR 

BENEFITS 
1. Local (a) 

2. Intermediate (b) 

3. Federal (c) 

Fire Protection 
Police Protection 
Parks and Recreation 
Public Libraries 
Water Distribution 
City Streets 

Air and Water Pollution 
Water Supply 
Parks and Recreation 
Public Libraries 
Sewage and Refuse 

Disposal 
Mass Transit 
Arterial Streets and In- 

tercity Highways 
Airports 
Urban Planning and 

Renewal 

Education 
Parks and Recreation 
Aid to Low Income Groups 
Communicable Disease 

Control 
Research 

a. Services with few important benefit spillovers beyond the 
local level of government. 

b. Services with significant spillovers beyond the local level 
but not beyond the regional level. 

c. Services with significant spillovers beyond the regional 
level. 

SOURCE: George Break, Intergovernmental Fiscal Relations 
in fbe United States, Washington, DC, Brookings Institution, 
1967, p. 69. This table was prepared to indicate priorities for 
federal aid, but the concept of externalities is identical. 

have adopted starkly opposing positions on the structure 
of federalism. On the one hand, it has been used to 
promote increased centralization of governmental func- 
tions. As Alan Campbell observes: 

To minimize the flow of externalities, a 
greater number of activities must be assigned 
to large jurisdictions-to metropolitanwide 
ones, to states, and frequently to the national 
government .% 



George Break adopts this perspective in justifying in- 
creased federal grants-in-aid, pointing to the "wide- 
spread, and ever-increasing, spillover of benefits from 
some of the most important state and local expenditure 
Programs. ' '97 

On the other hand, rational choice theory has been 
used to justify decentralization in an era of increasing 
Centralization. Providing a theoretical basis for govern- 
mental localism is, perhaps, its most prominent current 
role. This is true of Wallace Oates' Fiscal Federalism, 
for example, in which he concludes after analyzing ten- 
dencies toward centralization that: 

Both formal analysis and recent historical 
trends indicate that, for the performance of 
certain functions, decentralized decisionmak- 
ing in the public sector has compelling advan- 
tages over wholly centralized control.98 

In fact, Oates' "decentralization theorem" is stated so 
as to favor decentralized government: 

. . . it will always be more efficient (or at least 
as efficient) for local government to provide 
the Pareto-efficient levels of output for their 
respective jurisdictions than for the central 
government to provide any specified and uni- 
form level of output across all  jurisdiction^.^^ 

A somewhat similar perspective is evident in Mancur 
Olson's work as well. Although the principle of "fiscal 
equivalence" is explicitly developed to justify a very 
broad and complex range of governmental structures,lm 
the author emphasizes its application to the smallest 
Jurisdictions: 

[Tlhere is also a need for new governments 
as well, including some small ones. The met- 
ropolitan transport commissions, the port au- 
thorities, the soil conservation districts, the 
suburban towns, and the neighborhood schod 
boards that have been created are in many cases 
probably a response to the forces described in 
this paper. l o '  

This decentralizing focus is developed most clearly 
the works of Bish, Ostrom, Tiebout, and other "public 

choice" economists focusing on the distribution of gov- 
ernmental authority in metropolitan areas.")? They look 
favorably on a great diversity of small, local govern- 
ments that can establish market like conditions in public 
Services, as each jurisdiction competes for resident tax- 
Payers through its offering of services and its rate of 
efficiency and taxation. Public choice economists have 

also expressed strong opposition to governmental cen- 
tralization in other forms. Ostrom, Niskanen, and Bu- 
chanan, for example, have all stressed the administrative 
and representational weaknesses of large, centralized 
bureaucra~ies .~~~ In so doing, they have attempted to 
apply the methodology of rational choice theory to bu- 
reaucratic behavior as well. 

PROBLEMS OF APPLYING ECONOMIC 
THEORY TO FEDERALISM 

Despite the apparent promise of rational choice theory 
in establishing a modem theoretical justification for fed- 
eralism, several fundamental problems seriously under- 
mine its actual contribution to federal thought or to func- 
tional assignment. Most importantly, rational choice 
theory does not appear to justify a system of federalism 
at all. Rather, it provides a justification for multiple 
levels of government in a vertical arrangement. Oates 
acknowledges this point explicitly: 

[I]t makes little difference to the economist 
whether or not decisionmaking at a particular 
level of government is based on delegated or 
Constitutionally guaranteed authority. What 
matters is simply that decisions regarding lev- 
els of provision of specified public services for 
a particular jurisdiction . . . reflect to a sub- 
stantial extent the interests of the constituency 
of that jurisdiction. . . . In economic terms, 
most if not all systems are federal.IM 

Accordingly, one recent cross-national analysis of fiscal 
federalism, which attempted to "describe [the] federa- 
tive structures" of six countries and to "demonstrate 
how relevant the economic approach is to fiscal feder- 
alism," included both Great Britain and France in its 
sample of "federal' ' nations. lo5 

In fact, genuine federalism may be inimical to rational 
choice theory. The fixed jurisdictional boundaries and 
rigid constitutionalism inherent to federalism are incon- 
sistent with the precepts of rational choice. The ideal 
system envisaged in this economic theory is a highly 
flexible one. I t  requires the easy creation of new juris- 
dictions and the simple alteration or elimination of es- 
tablished ones in response to constantly changing con- 
ditions of economic development, externalities and 
individual preferences. Political scientist Samuel Beer 
argues that a political system designed by rational choice 
theory would have to be: 

Very flexible, indeed flexible to the point 
of continual change, as periodic comprehen- 



sive calculations of utility led to new combi- 
nations by polities and new partitions by their 
citizens in the search for a better all-round bal- 
ance of welfare. l% 

Mancur Olson makes it clear that great numbers of these 
pliable jurisdictions would be required, of all shapes and 
sizes: 

Only if there are several levels of govern- 
ment and a large number of .governments can 
immense disparities between the boundaries of 
jurisdictions and the boundaries of collective 
goods be avoided.lo7 

The likelihood that federalism's rigid structures would 
meet these jurisdictional requirements could only be a 
short-lived accident. 

A further serious difficulty concerning rational choice 
theory involves its potential use in the intergovernmental 
assignment of functions. In application, its promise here 
is sharply limited. To begin with, externalities cannot 
be accurately measured in many, and perhaps most, 
cases. As Oates acknowledged recently: 

In practice . . . possibly the most difficult 
dimension of this optimal jurisdiction problem 
has proved to be the geographical delineation ' 

of the benefits and costs. It is not clear, for 
example, just what the geographical range of 
significant benefits is for functions like edu- 
cation and police services. Ios 

Similarly, from an evaluation of the cost-benefit meas- 
urements developed in a number of different studies, 
economist Roland McKean concludes that: 

Even in the best analyses, imputed prices 
are inherently controversial. . . . These inher- 
ent difficulties should not be brushed aside as 
having no practical significance. It does not 
seem to me that we can say, "Damn the de- 
fects; full speed ahead," for these defects def- 
initely reduce the value that shadow prices can 
be expected to have. . . . [Elven the best anal- 
yses . . . cannot claim to employ "the" correct 
prices or tol'point to "the" correct choices.Iw 

McKean goes on to reject attempts to quantify those 
public decisions which are best left to political processes: 

I am forced to conclude that one must settle 
for extremely imperfect i n fva t i on  regarding 
price ratios. . . . A few modest adjustments 
for externalities and anticipated demand-and- 

supply changes may be in order. Making ad- 
justments to allow for special values intro- 
duced through the political process is not very 
promising. Traditional thoughtful analyses 
. . . still seem . . . to be on the right track in 
providing some quantitative estimates and dis- 
cussing major qualifications and nonquantified 
considerations. Quantitative evaluations of 
governmental expenditure programs will al- 
ways be consumers research-not solutions to 
straightforward maximization problems. I l 0  

Apart from problems in measurement, several addi- 
tional difficulties seriously complicate the use of rational 
choice theory in functional assignment. As Mancur 01- 
son observes, in understated fashion: "If some of the 
assumptions of the arguments are relaxed, the situation 
becomes complicated.""l Oates agrees, noting that in 
contrast to the ideal model sketched earlier, counter- 
vailing factors may erode the gains in efficiency postu- 
lated by the minimization of externalities: 

A more careful examination of the issue re- 
veals . . . that the selection of the proper level 
of government to provide a particular public 
good or service is not an easy problem; there 
are typically a number of variables that figure 
in this decision, and in most instances, some 
form of tradeoff between welfare gains and 
losses is involved. ! I 2  

Economists recognize, for instance, that governmental 
fragmentation may undermine citizen understanding of 
and participation in government, thus creating increased 
"information costs" for voters. This is especially im- 
portant for rational choice theory because the often ex- 
plicit linkage between economic externalities and gov- 
ernmental output is the median voter model of political 
behavior.lI3 Similarly, the welfare gains postulated by 
fiscal equivalence must be measured against economies 
of scale and centralized coordination. 

Additional difficulties result when public goods fail 
to affect a well-defined territory. As territorial matching 
declines, the gains derived from decentralization become 
increasingly small. Territorial matching can be enhanced 
through consumer mobility, allowing like-minded indi- 
viduals to congregate in homogenous jurisdictions, but 
increased segregation for one function may reduce it for 
others. Moreover, experience suggests that it will result 
in considerable racial and income segregation in oppo- 
sition to fundamental political values of our society.Il4 
Rational choice economists suggest that income segre- 
gation be addressed through redistributive grants from 



the central government, but other observers note that an 
unintended by-product of segregation may be the erosion 
of political support necessary to sustain redistribution. 
Beer concludes that: 

For the political economists to say that the 
federal government ought to step in and do 
what the subnational governments will not or 
cannot afford to do, however, does not mean 
that anything will actually happen. If a policy 
of redistribution is to be adopted, there must 
be some political cause. . . . [T]o amass the 
political support to cope with . . . hard choices 
of public policy today, such as the problem of 
redistribution, . . . is insoluble in terms of ra- 
tional choice theory. ! I 5  

Moreover, the serious administrative problems associ- 
ated with federal grants may render them unworkable 
tools of efficiency. Robert Reischauer states that, "the 
diversity of American governmental structure dooms the 
grants strategy to failure. " I t 6  

The combined result of these considerations is to enor- 
mously complicate the already difficult task of measuring 
welfare gains. This is particularly true when the inevi- 
table tradeoffs are recognized between competing values 
of efficiency, effectiveness, liberty, participation, and 
equity.117 Including these last four unavoidable but 
largely unquantifiable factors in the calculation of gov- 
ernmental efficiency precludes making precise and "ob- 
jective" determinations of governmental functions, roles, 
and boundaries. An intellectually honest and compre- 
hensive rational choice analysis yields conclusions that 
are as judgmental and heuristic as those of alternative 
analytic frameworks. "Rules of thumb" remain the crit- 
ical instruments of decisionmaking. ' I s  

A final difficulty confronting rational choice theory 
concerns the actual locus of power that is likely to result 
in a system so designed. Rational choice theorists tend 
to assume a simplified, normative structure of democratic 
decisionmaking in which popularly elected representa- 
tives respond to the majority wishes of an informed elec- 
torate. I l 9  To the extent that this model lacks correspon- 
dence with reality, the policy outcomes hypothesized in 
rational choice theory are subject to significant distor- 
t i onF~or  example, the functional and territorial frag- 
mentation of governmental authority that is suggested 
by the theory of fiscal equi~a lence l~~ may well have the 
real, though Constitutionally informal, effect of stimu- 
lating the transfer of decisionmaking authority away from 
electorates and popularly elected officials to professional 
and bureaucratic interests. This has certainly been a 

major tendency in intergovernmental relations to date, 
as Beer attests: 

The problem is to control bureaucratic au- 
tonomy. . . . [Tlhe confederal model offers 
the solution of dividing the bureaucratic forces 
and dispersing control over their incentives 
among several levels of government linked by 
contract. The reality, as the American expe- 
rience with functional federalism amply at- 
tests, is that such a classic confederal tactic is 
weak and even dangerous in the face of the 
tendency of professionals to work together 
across intergovernmental boundaries for policy 
aims of their own.I2l 

A concomitant result may be to ultimately strengthen the 
power of the central government, which will stand firmly 
in the midst of a proliferating array of shifting sub-gov- 
ernments. Such a prospect is surely consistent with cur- 
rent trends in the development of grants-in-aid, territorial 
fragmentation, and functional specialization. Unfortu- 
nately, the rational choice paradigm provides much too 
little consideration of such political and administrative 
responses to economists' recommendations. 

A NOTE ON PUBLIC CHOICE 

In recent years, one subcategory of rational choice 
theorists has proven especially prominent. Often called 
the "public choice" school, this group has increasingly 
diverged from certain views expressed by more "ortho- 
dox" economists. As a general characterization, public 
choice theorists have proven more willing to defend frag- 
mented and highly localistic governmental structures- 
and even the contracting-out of many 'services to private 
providers-in order to promote greater public service 
competition and diversity.122 They also have tended to 
devote more attention to the internal workings of gov- 
ernment and the behavior of public officials, especially 
bureaucrats. 

As a result, the public choice theorists have begun to 
grapple with some of the deficiencies apparent in rational 
choice theory. Many of them appear willing to accept 
the durable structures inherent in true federalism--even 
at the immediate cost of some efficiency-in order to 
limit centralization and governmental "monopoly." 
Moreover, they have begun to explore some of thc op- 
erational costs and consequences apparent in federal- 
ism.12) As a result, they have chosen to sacrifice some 
of the elegance and simplicity of rational choice theory. 
By acknowledging more structural and largely unmea- 



surable variables, public choice tends to further erode 
the elusive goal of rendering precise or "scientific" judg- 
ments on the assignment of intergovernmental func- 
t i o n ~ . ' * ~  Surprisingly, given their concern about cen- 
tralization and bureaucratic behavior, public choice 
theorists have not dealt comprehensively with interaction 
between governmental fragmentation and bureaucrati- 
zation. Even more than other rational choice theorists, 
they have tended to view governmental diversification 
and competition as the preeminent check on bureaucratic 
power. Rarely have they addressed the paradox noted 
earlier by which structural fragmentation has served to 
enhance bureaucratic influence. 

The growth of differences within the public choice 
school serves to further indicate that economic theory 
about federalism is developing but incomplete. It is pos- 
sible that a viable and coherent economic perspective on 
federalism might emerge, but the field is growing in- 
creasingly divergent at present. Nevertheless, economic 
theorists of all persuasions have already made one useful 
contribution to contemporary federal thought. In an era 
dominated by behavioralist skepticism of the importance 
of governmental structures, economic theory has served 
to demonstrate how temtorial organization of govern- 
ment can significantly and systematically influence pol- 
icy outcomes. 

IV 
Public Administration Theory 

and Federalism 
An additional source of discussion on issues of fed- 

eralism can be found in the literature of public admin- 
istration. This includes arguments pertaining both to cen- 
tralization and decentralization, with implications for the 
arrangement of functions between levels of government. 
At certain times in the past, administrative considerations 
have figured prominently in discussions of federalism, 
notably among the American founders. However, ad- 
ministrative theory on federal issues has generally re- 
mained incomplete and inadequately developed. 

In contrast to democratic theories of federalism, which 
focus on issues of participation and liberty, public admin- 
istration treatments of federalism are essentially con- 
cerned with the effective operation of government. As 
in rational choice theory, governmental efficiency is a 
primary concern.lZ5 However, in focusing on the orga- 
nization, public administration approaches the issue of 
efficiency in a very different manner. The perspective 
is largely that of the governmental manager, whose aim 
is to enhance effective service delivery and organiza- 
tional manageability. In contrast, rational choice theory 
begins with the public service consumer as the unit of 
analysis. It adepts a "micro" analytic approach rather 
than what might be called the "macro" approach of 
public administration theory. 

To a certain extent, the two approaches represent op- ' 

posing perspectives on a similar issue. To the extent that 
rational choice theory accurately describes human be- 
havior, public administrators must learn to recognize and 
respond to such behavior. Thus, in cases of differen- 
tiated, geographically organized preference functions- 

where rational choice theory suggests that decentrali- 
zation would improve individual welfare gains-public 
administration might recommend a similar separation of 
tasks or administrative units due to administrative ov- 
erload, inefficiency, or organizational discord. Yet the 
methodologies and premises of both schools are very 
different and, in other instances, give rise to conflicting 
 prescription^.'^^ In particular, the literature of public 
administration, while insightful, shows little tendency 
toward quantification and deductive analysis that so char- 
acterizes rational choice theory. 

DECENTRALIZING TENDENCIES IN 
PUBLIC ADMINISTRATION THEORY 

Public administration theory seeks to identify factors 
of organizational behavior and design which contribute 
to effective management, and many of these factors have 
implications for governmental centralization and decen-. 
tralization. These are sometimes explicitly developed, 
but often they are only implied. Those administrative 
factors which encourage decentralization arise ultimately 
from problems of organizational overload and adminis- 
trative complexity. These, in turn, are related to size. 
George Benson has observed that: 

[Mlany students of governnent are con- 
vinced that a government adequate to a large 
country necessarily becomes unwieldly when 
its administration is too highly centralized. 
Economists tell us that it is possible for cor- 



porations to reach a size at which the econ- 
omies of large-scale operation are more than 
counterbalanced by the inefficiency of a top- 
heavy overhead management. 12' 

Such problems are common and are widely =cog- 
nized. Information and decisionmaking at the top of an 
Organization are inherently limited. Sheer numbers of 
tasks, employees, or service delivery units may become 
unwieldly for an organization. These problems may be 
greatly compounded if tasks or procedures vary signif- 
icantly and if these varied requirements bear little rela- 
tionship to one another. One scholar illustrated the con- 
sequences of such administrative overload in the field 
of manpower training as follows: 

Now . . . we have the federal agency deal- 
ing with something like 10,000 sponsors of 
30,000 separate [manpower] contracts. The 
federal agency has the authority, but it doesn't 
know what is going on out in the field because 
it is just not administratively possible to have 
the span of control to know what is going on 
in each community, what the performance is, 
and then enforce accountability in the SYS- 

tem. . . . It is very risky to decentralize au- 
thority, but . . . having authority you can't 
exercise isn't much help either. I Z 8  

Several administrative concepts have been developed 
to deal with aspects bf this problem. The concept of 
span-of-control, for example, forms the basis on which 
some administrative analysts have placed considerable 
weight in devising administrative schemes. l Z 9  The most 
fundamental method of dealing with such difficulties, of 
course, involves the division of governmental tasks. 

Public administration literature observes that govern- 
mental tasks may be divided on either a temtorial or a 
functional basis.'M If tasks are organized on an areal 
basis, then administrative units will tend to reflect the 
fenitorial nature and scope of each problem. Among the 
criteria for areal organization that James Fesler suggests 
are: "the span of control . . . the concept of the natural 
area . . . [and] the ~o rk load . " ' ~ '  Behind these criteria 
rests the goal of administrative efficiency, which Fesler 
explains has both centralizing and decentralizing aspects: 

For many governmental functions efficiency 
requires the development of a staff of officials 
of diverse skills; otherwise the people are de- 
nied the fruits of expertness developed in the 
specialized channels of education and experi- 
ence. . . . A staff of specialists will have an 

adequate work-load only . . . in the larger gov- 
ernmental areas. . . . Administrative effi- 
ciency also sets limits to the optimum size of 
governmental areas. As in industry, bigness 
can be pressed beyond the point of efficiency. 13* 

This view of efficiency is translated into support for a 
multileveled system of government: 

Despite the relatively greater centralization 
today, Cassandras who prophecy the end of 
local or state government ignore the areal re- 
quirements of a country as large as the United 
States. Such temtorial expanse requires at least 
three levels of governmental areas-national, 
subnational, and local. 13' 

This areal technique of administrative simplification 
has long been recognized. Administrative arguments, 
after all, -played an important role in the Federalist. 
Although governmental efficiency was a major justifi- 
cation for stronger union in the Federalist,lH Madison 
argued that centralized government would be adminis- 
tratively unmanageable: 

[I]t would not be difficult to show that if 
[the states] were abolished the general govern- 
ment would be compelled, by the principle of 
self-perservation, to reinstate them in their 
proper jurisdiction. 

Administrative considerations as well as democratic ones 
played a part in Jefferson's localism also. Jefferson be- 
lieved centralized government to be unworkable: 

Our country is too large to have all its affairs 
directed by a single government. Public ser- 
vants at such a distance . . . must . . . be un- 
able to administer and overlook all the details 
necessary for the good government of the cit- 
izens, and the same circumstance, by rendering 
detection impossible to their constituents, will 
invite the public agents to corruption, plunder, 
and waste. 

Similarly, John Stuart Mill prominently employed ad- 
ministrative arguments in justifying decentralized 
government: 

There is a limit to the extent of country 
which can advantageously be governed, or 
even whose government can be conveniently 
superintended from a single centre. There are 
vast countriks so governed; but they, or at least 
their distant provinces, are in general deplor- 
ably ill administered. 13' 



Elsewhere Mill states: 

If only on the principle of division of labour, 
it is indispensable to share [the public business] 
between central and local authorities. . . . 
[Elven if the local authorities and public are 
inferior to the central ones in knowledge of the 
principles of administration, they have a com- 
pensating advantage of a far more direct in- 
terest in the result. . . . In the details of man- 
agement, therefore, the local bodies will 
generally have the advantage.138 

CENTRALIZING TENDENCIES IN 
PUBLIC ADMINISTRATION THEORY 

In spite of this territorial tradition in political theory, 
the organization of governmental tasks on a functional 
rather than areal basis has been far more prevalent in 
public administration literature and practice. In general, 
functional organization permits a more elaborate division 
of labor.'39 Thus it is better adapted to the utilization of 
scientific and professional knowledge. Importantly for 
federalism, however, functional organization and func- 
tional expertise both tend to be centralizing.lW As Arthur 
MacMahon observes: 

[Aldministrative integration has tended thus 
far to work within functions, rather than be- 
tween them. Where different levels exist, no- 
tably in federal systems, the intergovernmental 
bridges that are most easily erected are almost 
wholly functional. Within each function, the 
integrative pull is toward the centre.I4l 

Scientific and professional knowledge tends, in itself, 
to be centralizing. It pursues the "best way" of accom- 
plishing a task which, if determined, encourages unitary 
rather than diversified a ~ t i 0 n . l ~ ~  

Like functional organization, other principles of public 
administration have had centralizing effects as well. Per- 
haps no subject in public administration is as heavily 
emphasized as coordination. It has been defined as "the 
determining principle of organization, the form which 
contains all oth& principles, the beginning and the end 
of all organized effort."I4' In contrast to econornics,l4 
administrative doctrines of coordination are strongly cen- 
tralizing, stressing central planning, management, and 
direction and a unified chain of command. Vincent Os- 
trom summarizes the administrative approach: 

The standard format of administrative sur- 
veys includes a diagnostic assessment of path- 

ologies attributed to the proliferation of agen- 
cies, the fragmentation of authority, overlapping 
jurisdictions, and duplication of services. 
. . . Strengthening of the government is viewed 
as the equivalent of increasing the authority 
and powers of the chief executive. General- 
authority agencies are preferred to limited-au- 
thority agencies. Large jurisdictions are pre- 
ferred to small. Centralized solutions are pre- 
ferred to the disaggregation of authority among 
diverse decision structures. 145 

Administrative economy is another important goal of 
public administration. Theoretically, efforts to promote 
efficient, economical operations might be either cen- 
tralizing or decentralizing according to economies and 
diseconomies of scale.146 In fact, however, the admin- 
istrative orientation on such issues is primarily central- 
izing. Savings from reduced duplication, plus increased 
productivity and effectiveness due to specialization are 
the factors emphasized in public administration. Fesler 
writes that: 

The assumption of an expanded role by the 
larger governmental areas-big government- 
. . . parallels the growth of big business. As 
in the case of big business, we can either accept 
the bigness with its greater efficiencies . . . or 
we can indulge our nostalgia for the small units 
of the nineteenth century and atomize the ex- 
isting concentration of functions.I4' 

In a similar vein, Ostrom writes: 

Duplication of services and overlapping jur- 
isdictions are presumed, on prima facie grounds, 
to be wasteful and inefficient [in public admin- 
istration theory]. The proliferation of agencies 
and fragmentation of authority are presumed 
to provoke conflict, and create disorder and 
deadlock. l a  

The result may be seen in the strong preference in public 
administration for regional government rather than for 
public service competition in metropolitan areas.'49 

Public administration treatments of democratic re- 
sponsibility and accountability suggest a preference for 
centralized systems of governmental organization as 
well. As previously discussed, many democratic theo- 
rists have advocated highly decentralized government in 
order to enhance democracy and governmental account- 
ability. This approach has not been prevalent in admin- 
istrative theory. Rather, public administration literature 
has stressed the role of strong, responsible political par- 



ties in providing democratic control of government. This 
form of control is more consistent with the administrative 
advantages of centralized government and a unified chain 
of command. l m  

PROBLEMS WITH ADMINISTRATIVE 
APPROACHES TO FEDERALISM 

There are several limitations on the administrative 
approach to federalism. First of all, it has been theoret- 
ically underdeveloped. 15' Perhaps because public admin- 
istration is a realm dominated by practitioners, with 
much knowledge compiled directly from experience, the 
literature has not included many abstract theoretical treat- 
ments, in contrast to political science or economics. 
There is no administrative theory of federalism, in the 
sense of a coherent model of how a federal system should 
operate from an administrative perspective. Only frag- 
ments of such a theory This is unfortunate, 
because some of the strongest arguments on behalf of 
decentralization and federalism in recent years have been 
administrative in nature. Considerable impetus for the 
new Federalism resulted from administrative shortcom- 
ings of the Great Society. Many experienced individuals 
came to support decentralization for pragmatic, admin- 
istrative reasons: 

By and large, those programs which have 
stressed detailed planning and detailed admin- 
istration have either not worked, or have 

--- -- . 

worked only on a scale which was very small 
compared to the size of the problem. . . . The 
detailed administrative approach does not work 
for clear enough reasons-which start with the 
impossibility of writing detailed rules to fit 
every case, assuming even that an administra- 
tive solution is possible. . . . The setbacks of 
the War on Poverty arise, in part, from the 
difficulties of applying a specific and admin- 
istered program to more than 30 million poor 
individuals. '53 

If the designers of future urban policies take 
away any single lesson from model cities, it 
should be to avoid grand schemes for massive, 
concerted federal action. 154 

Other problems exist for public administration theory 
as well. As in the case of rational choice, most admin- 
istrative arguments for decentralization are not truly con- 
sistent with federalism. If the aim of administrative de- 
centralization is managerial simplification, then the units 

of decentralization must be flexible enough to be con- 
stantly reorganized, in light of changing conditions. 
Otherwise, the consequence may be a system which is 
more complex and unwieldly than a unitary one. This 
dissatisfaction with the rigidity of federalism can be 
clearly seen in Mill, who was nonetheless a strong sup- 
porter of administrative and political decentralization: 

Whenever it is not deemed necessary to 
maintain permanently, in the different prov- 
inces, different systems of jurisprudence, and 
fundamental institutions founded on different 
principles, it is always practicable to reconcile 
minor diversities with the maintenance of unity 
of government. All that is needful is to give 
a sufficiently large sphere of action to the local 
authorities. '55 

And MacMahon writes that: 

Under federalism, the boundaries of the con- 
stituent governments tend to become fixed 
. . . and, even where they originally suit de- 
mographic and economic conditions, changes 
in the distribution of population and industry 
may render the old boundaries increasingly 
inconvenient. I" 

This tension between administrative principles and fed- 
eralism underlies Fesler's recommendations as well: 

The reconciliation of function and area 
. . . can come about in part through basic 
structural reform. . . . The national, subna- 
tional, and local governments must be made 
satisfactory vessels for those functions or parts 
of functions that have a predominantly na- 
tional, subnational, or local character. . . . 
Basic readjustment of governmental areas is 
important if we are to have areas that can assure 
fiscal adequacy and general efficiency. . . . I 
rule out readjustment of state boundaries, for 
we are not constructing a utopia. But read- 
justment of local government areas is urgent. 15' 

Public administration theory is also inconsistent with 
federalism in another respect. Administrative doctrine 
assumes the presence of a formal hierarchy, whereas 
federalism is incompatible with such a form of organi- 
zation. By definition, federalism presumes the structural 
autonomy of the states, in terms of their formal policy 
processes, their elected officials, their personnel sys- 
tems, and so on.158 Naturally, informal mechanisms of 
coordination have arisen between the federal government 
and subnational jurisdictions, but there can be no national 



chain of command.159 It is for this reason that the federal 
government has resorted to techniques of grant incentives 
as well as a range of regulatory conditions in order to 
win "cooperative" action. 

Public administration theory has not adequately ad- 
justed to this situation. It continues to be the study of 
hierarchical organizations, rather than one which is ap- 
propriate to more complex conditions of political bar- 
gaining and informal cooperation. In this regard, then, 
the contribution of established public administration the- 
ory to an understanding of federalism is necessarily 
limited. 'CJJ 

All in all, the weight of administrative analysis is 
heavily centralizing. This orientation in the literature of 
public administration has a long history. It can be traced 
back to Weber's conclusion that bureaucratic organiza- 
tion and centralization go "hand in hand" and to Wil- 
son's belief that unitary organizations perform most ef- 
fectively.I6' Recent treatments of this subject continue 
the tradition. For example, the best modem work on the 
implications of territorial scale and differentiation for 
organizational behavior and management focused on the 
techniques with which a national agency "conquered" 

the "centrifugal" forces of diverse tasks and 
Given public administration's emphasis on the functional 
division of labor, professionalism, and coordination, the 
tendency toward centralization is unavoidable. Fesler 
poses the crucial issue from an administrative perspec- 
tive. He supports the concept of decentralization, but he 
admits the contrary logic of administrative criteria: 

The logic of . . . upward transfers of au- 
thority has in most cases forced the opponents 
back on the argument that state and local gov- 
ernment must continue to exercise important 
functions, however ineffectively. . . . None- 
theless, we are today confronted with soundly- 
bottomed demands for increased federal par- 
ticipation in education, health, and welfare 
functions. . . . The expanding role of the larger 
governmental areas is an honest if tacit rec- 
ognition of the inability of lesser areas to em- 
brace the natural problem areas, of their ad- 
ministrative inefficiency, their fiscal inadequacy, 
or their escape from popular control.'63 

v 
Conclusion 

American federal theory is in a troubled state today. 
Apart from the political development model, which of- 
fers little direction for decisionmaking, there are three 
approaches to federalism that provide some guidance in 
the making of federal policy. Taken individually, how- 
ever, not one appears capable of accomplishing this task 
since each suffers serious limitations. None is entirely 
consistent and none can make undisputed claims. Dem- 
ocratic theory appears to provide the strongest arguments 
for federalism, per se, but each of its argument has been 
seriously challenged. On the assignment-of-functions 
question, democratic theory suggests only the broadest 
generalities. Withregard to the rational choice and public 
administration theories, the problems may be even more 
severe. In particular, a growing disjunction between fed- 
eralism and decentralization appears to be developing as 
the pace of socioeconomic change accelerates. Neither 
the economic nor administrative approaches deals effec- 
tively with this. 

Two examples might be useful in further demonstrat- 
ing the problems of federal theory. In the case of federal 

grants-in-aid, dollars spent through intergovernmental 
transfers have enormously different consequences for 
federalism than do federal dollars spent directly. In large 
part, in fact, it was the development of this system of 
cooperative federalism that did so much to complicate 
modem federal theory. None of the three analytical per- 
spectives examined above has yet dealt fully with the 
significance of this intergovernmental system. None of '  
them deals realistically with a system dominated by in- 
tergovernmental transfers. Democratic theories assume 
interlevel autonomy. Administrative theory assumes the 
presence of organizational hierarchy. Even rational 
choice theory, which devotes the most attention to in- 
terlevel transfers, tends to view grants as a device used 
for secondary adjustments to a rationalized system of 
jurisdictions. 

Similarly, the issue of governmental accountability 
presents difficulties for each of the theories. Each ap- 
proaches accountability in a different way. Democratic 
theories stress the representational process in accounta- 
bility. Economic theory attempts to align functions and 



levels with public preferences. Administrative theory 
stresses accountability in a chain-of-command sense and 
in the use of federal funds. None of them really considers 
the obfuscation of governmental accountability in a 
highly complex intergovernmental system. 

Recognizing these present difficulties, it should not 
be assumed that no improvement in federal theory is 
possible. Improvement lies in seeking to integrate the 
different schools of federal thought that have been dis- 
cussed above. Although each is analytically distinct, the 
natural tendency is, and has been in the past, to seek a 
more comprehensive approach through a combination of 
the three. 

Some observers are relatively optimistic that these 
various approaches can be melded into a useful guide 
for action. The ACIR has identified four criteria for as- 
signing governmental functions in metropolitan areas 
which have been drawn from the broad schools of federal 
thought examined above: economic efficiency, fiscal eq- 
uity, political accountability, and administrative effec- 
tiveness.164 The Commission has expressed hope that 
these criteria may enable, "a normative approach to 
functional assignment," in substate areas. 16' Although 
Problems in operationalizing these criteria are acknowl- 
e d g e d , ~ ~  the general ~erspective is one of determined 
optimism.167 In part, such optimism sprang from the 
somewhat simpler task of applying functional assignment 
criteria at the metropolitan level rather than at the federal 
level. It must be recognized, however, that this attempt 
does not resolve the fundamental conflicts within and 
between the varying approaches of federalism, even if 
some method may be discovered of accurately measuring 
those variables that are subject to quantification. At pres- 
ent, these criteria provide no theory for balancing trade- 
of&. They comprise only a checklist of frequently com- 
peting factors. 

This situation leads other observers to conclude that 
"0 consolidated theory will be forthcoming. Such ana- 
lysts conclude, first, that each perspective on federalism 
is deficient in itself, and secondly, that these difficulties 
are compounded when considering the various ap- 
Proaches at once. The result is deemed to be a series of 
unreconciled tradeoffs which defy scientific, or mutually 
agreed upon, solutions. Alan Campbell develops this 
Position at length: 

Easy generalizations are often used which 
hide the complexity of the issue [of functional 
assignment]. For example, all government 
should be as close to the people as possible, 
or jurisdictions should be of a size which max- 
imize economies of scale, or jurisdictions 

should be large enough to capture all exter- 
nalities. Just stating these propositions dem- 
onstrates . . . their inconsistency; each sug- 
gests different jurisdictional boundaries or 
functional assignments. . . . In fact, there is 
no internally consistent theory which can be 
used to guide either the placement of functions 
or the design of a system in which to place 
those functions. Nor at a more general level 
do theories of federalism offer much help. 
. . -- . 1 . do not believe that pursuing the theo- 
retical underpinnings of federalism provides 
much guidance. . . . Without theory, however, 
there can be no consistent guide to action other 
than expediency, which produce ad hoc ar- 
rangements with consequences impossible to 
predict. . . . Combining criteria is no easy task 
unless it is assumed they possess different 
priorities. If they could be ranged from most 
to least important, they could be made oper- 
ative-but not, of course, without difficulty 
because of measurement problems. Yet there 
seems no "objective" means for such a rank- 
ing; it would have to be subjective. In the end, 
such choices are value laden.168 

At present, Campbell's evaluation must be taken as 
an accurate assessment of the current state of functional 
assignment criteria-and of federal thought in general. 
In the future, some answers may be derived from ex- 
perience. For example, help in defining the federal role 
may be provided by thoughtful practitioners like Alice 
Rivlin, who make persuasive arguments for more 
decentralization: 

I . . . once thought that the effectiveness of 
a program like Headstart or Title I of the El- 
ementary and Secondary Education Act could 
be increased by tighter management from 
Washington. . . . This view now seems to me 
naive and unrealistic. The country is too big 
and too diverse, and social action is too com- 
plicated. . . . Universal rules are likely to do 
more harm than good. Nor, given the numbers 
of people involved, is it possible simply to rely 
on the judgement or discretion of federal rep- 
resentatives in the field.'69 

But eventually, theory must be developed to guide ac- 
tion. Given the present state of federal theory, this will 
require considerable work if it is to be attempted. More- 
over, it is not clear at this point whether a more useful 



perspective on federalism would be forthcoming from problem. By default, it is helping to contribute to the 
such an effort. But it is imperative to recognize that the growing confusion and predominant pragmatism in in- 
present disarray of federal thought is part of the current tergovernmental relations today. 
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Chapter 2 

Breakdown Of 
Constitutional Constraints: 

Interpretive Variations From 
The First Constitutional 

Revolution To The "Fourth" 

I 
The Foundations of 

American Federalism 

1 n 1787, James Madison wrote that the proposed Con- 
stitution of the United States was "neither wholly federal 
nor wholly national:"' Rather, it was a hybrid-the prod- 
uct, to a certain extent, of political expediency, prag- 
matism, and convention bargaining. 

The document claimed to be the "supreme law of the 
land,"* was ratified as such, and rapidly gained a near 
reverential acceptance among the nation's citizens. The 
product of foresight, the Constitution was both flexible 
and timeless. The product of bargaining among a variety 
of political ideologies and sectional rivalries, it neces- 
sarily lacked specificity. Thus, those questions over 
which there existed the least fundamental agreement be- 
came the least precise components of the Constitution 
and foremost among such questions was the nature of 
the Union itself. 

The result of this imprecision was a national paradox: 
"American federalism was a by-product of the compro- 
mises of constitution making but the Constitution quickly 
acquired a patina of sanctity while the federal structure 
became the battleground on which diverse interests com- 
peted. "' Seventy-four years after the signing of the Con- 
stitution, the "battleground" of federalism ceased to be 
a metaphorical reference to intellectual sparring. Instead, 



it became a tragic series of realities known variously as 
Sumter, Gettysburg, and Atlanta. 

THE CREATION OF FEDERALISM AND 
UNION: 

DEFINITIONAL AND THEORETICAL 
DISCORD 

In retrospect, it is hardly surprising that confusion 
over the powers and the proper roles of the states and 
central government-not to mention the nature of the 
Constitution itself-persisted long after the great debates 
of the late 1780s. The root of that confusion, the Con- 
stitutional Convention of 1787, was itself far from a 
harmonious meeting of like minds or similar disposi- 
tions. More important, many of the delegates held rad- 
ically different views regarding the very definition of 
federal union-the fundamental debate centering less on 
variations among types of federalism than on the notion 
of a federal system as the term was then understood 
versus a system which would be "neither wholly federal 
nor wholly national." Thus, 18th Century federalism was 
synonymous with confederalism and those who came to 
be known as "Anti-Federalists" were, in fact, the true 
federalists of the time while those who were called 
"Federalists" were supporters of the new hybrid f01-m.~ 

Part of this nominal confusion was probably inten- 
tionally construed. The basic notion of federalism, after 
all, was almost revered among Americans and, politi- 
cally, it behooved any group to identify itself with the 
term, an exploit which the Federalists simply accom- 
plished more quickly and with greater acumen than the 
Anti-Federalists. Thus, according to Martin Diamond, 
". . . Hamilton's definition and discussion of federalism 
is, at least, incomplete, and consequently is misleading, 
perhaps deliberately mi~leading."~ In Federalist 9, 
Hamilton attacks his opposition in the following manner: 

A distinction, more subtle than accurate, has 
been raised between a confederacy and a con- 
solidation of the states. The essential charac- 
teristic of the first is said to be the restriction 
of its authority to the members in their collec- 
tive capacities, without reaching to the indi- 
viduals ef whom they are composed. It is con- 
tended that the national council ought 'to have 
no concern with any object of internal admin- 
istration. An exact equality of suffrage be- 
tween the members has also been insisted upon 
as a leading feature of a confederate govern- 
ment. These positions are, in the main, arbi- 
trary; they are supported neither by principle 
nor precedent. . . . 

The definition of a confederare republic 
seems simply to be "an assemblage of socie- 
ties," or an association of two or more states 
in one state. The extent, modifications, and 
objects of the federal authority are mere mat- 
ters of discretion. So long as the separate or- 
ganization of the members be not abolished; 
so long as it exists, by constitutional necessity, 
for local purposes; though it should be in per- 
fect subordination to the authority of the union, 
it will still be, in fact and in theory, an asso- 
ciation of states, or a confederacy. The pro- 
posed Constitution, so far from implying an 
abolition of state governments, makes them 
constituent parts of the national sovereignty, 
by allowing them a direct representation in the 
Senate, and leaves in their possession certain 
exclusive and very important portions of sov- 
ereign power. This fully corresponds, in every 
rational import of the terms, with the idea of 
a federal governmenL6 

However clever Hamilton's discourse, the "positions" 
of his opponents were not "arbitrary" but, rather, were 
well-grounded in the federalist thinking of the time, 
which defined a federation as a league exhibiting three 
characteristics: "government over collectives, absti- 
nence [on the part of the center] from internal admin- 
istration, and equal suffrage of the members [states]"- 
precisely the type of government which had existed under 
the ineffective Articles of Confederation.' Hamilton (or, 
more correctly, P ~ b l i u s ) , ~  therefore, had ample practical 
reason to undermine his opposition, a feat which he and 
his fellow Federalists performed deftly if not always 
accurately. 

Having impugned the form of federalism adhered to 
by their opponents, the Federalists proceeded to point 
out the benefits of a stronger center. Foremost among 
such advantages was that espoused by Hamilton in Fed- 
eralist 17, a statement permeated with more than a little 
irony for the 20th Century reader: 

Allowing the utmost latitude to the love of 
power which any reasonable man can acquire, 
I confess I am at a loss to discover what temp- 
tations the persons entrusted with the admin- 
istration of the general government could ever 
feel to divest the states of the authorities of 
that description. The regulation of the mere 
domestic police of a state appears to me to hold 
out slender allurements to ambition. . . . It will 
always be far more easy for state governments 



to encroach upon the national authorities, than 
for the national government to encroach upon 
the greater degree of influence which state gov- 
ernments, if they administer their affairs with 
uprightness and prudence, will generally pos- 
sess over the people; a circumstance which at 
the same time teaches us that there is an in- 
herent and intrinsic weakness in all federal 
constitutions; and that too much pains cannot 
be taken in their organization, to give them all 
the force which is compatible with the prin- 
ciples of l i b e r t ~ . ~  

Thus, the center would have little inclination to usurp 
the functions of the constituent states-in fact, according 
to Publius, quite the opposite was true. 

Nor were the form of federation and the relative 
strength of its parts the only questions which had to be 
resolved by the Convention and, afterward, by its SUP- 
porters and opponents. On a more theoretical level, the 
very foundation or contractual (constitutional) basis of 
Such a government, and therefore the notion of saver- 
elgnty, were also fundamental to the debate. 

Of course, the Anti-Federalists-those who opposed 
many portions of the proposed Constitution and sup- 
ported the traditional definition of federalismiconfeder- 
alh--claimed that the basis of legitimate contract was 
an agreement among sovereign states. However, the 
Federalists sought to place sovereignty with the people. 
Madison defends the logic of this position: 

. . [A system founded on state legislatures] 
in point of moral obligation might be as in- 
violable as [a system founded on the people.] 
In point of political operation, there were two 
important distinctions in favor of the latter. 1. 
A law violating a treaty ratified by a pre-ex- 
isting law, might be respected by the judges 
as a law, though an unwise or perfidious one. 
A law violating a constitution established by 
the people themselves, would be considered 
by the judges as null and void. 2. The doctrine 
laid down by the law of nations in the case 
treaties is that a breach of any one article by 
any of the parties, frees the other parties from 
their engagements. In the case of a union of 
people under one constitution, the nature of 
the pact has always been understood to exclude 
such an interpretation. Comparing the two 
modes [of ratifying the United States Consti- 
tution] in point of expediency . . . all the con- 
siderations which recommended this Conven- 

tion in preference to Congress for proposing 
the reform were in favor of state conventions 
in preference to the legislatures for examining 
and adopting it. l o  

Arguments over the basis of compact were not mere 
rhetorical exercises nor fruitless intellectual meander- 
ings. Indeed, determining the "authors" (the states or 
the people) of the compact was felt to be critical to the 
future of the new nation and the "best and brightest" 
of the Anti-Federalists countered accordingly." There- 
after, the arguments having been made, they next re- 
quired translation into action. 

THE CREATION OF FEDERALISM AND 
UNION: 

CONVENTION POLITICS AND 
COMPROMISE 

Because of the practical necessity of creating a real 
document to serve as the foundation of a real govern- 
ment, the ideological and political predilections of the 
Convention delegates were forced from the high plane 
of philosophic debate and into real politik dominated by 
bargaining and even a little stylistic obscurantism. Of 
the bargains, certainly the most renowned was the Great 
Compromise. 

In large part, the Great Compromise created the "nei- 
ther wholly federal nor wholly national" character of the 
Constitution. A settlement between the highly nation- 
alistic Virginia Plan and the New Jersey Plan, which 
proposed little more than a strengthening of the Articles 
of Confederation, the compromise (otherwise known as 
the Connecticut Compromise) is generally credited with 
saving the Convention. Thus, the federal character of 
the Constitution (supported by the Anti-Federalists and 
a number of small state interests) was supposedly ensured 
by equal state representation in the upper house of Con- 
gress while the national character (supported by the Fed- 
eralists and a number of large state interests) was osten- 
sibly guaranteed by proportional representation in the 
lower house. However, despite its intrinsic value as a 
convention-saving device and its role in establishing a 
' 'constitutional character, " according to Constitutional 
scholars, Alfred H. Kelly and Winfred A. Harbison: 

The Great Compromise did not, in fact, af- 
fect the subsequent development of the Con- 
stitutional system very profoundly. The sup- 
posed conflict between small-state interests in 
the Senate and large-state interests in the House 
failed to materialize. Nor did the Senate be- 
come the champion of the states against the 



national government (The one notable excep- 
tion occurred during rhe slavery controversy, 
when the Senate tended to become the cham- 
pion of states' rights and southern sectional 
interests, while the House became the cham- 
pion of northern nationalism and northern sec- 
tional interests) . . . [Instead, as] Madison pre- 
dicted in the convention, the p a t  controversies 
of American history have been drawn along 
the sectional rather than interestate lines. 
Hence, though the Senate theoretically repre- 
sents the states, the chamber has on most oc- 
casions been as nationalistic as the House, if 
not more so, and was divided along the same 
sectional lines. l 2  

Article I, Section 8: 
The Mouse That Roared 

If this representative scheme proved to be relatively 
unimportant in succeeding years, the intent of the del- 
egates regarding the powers of Congress was historically 
more troublesome. In particular, several clauses are 
worth noting briefly. 

Article I, Section 8 of the new Constitution set forth 
Congressional and, thus, national powers. By virtue of 
such a listing, the central national government was con- 
sidered one of enumerated powers, most of which were 
limited in scope and quite unambiguous in meaning (See 
Exhibit I). However, two powers-added to the Consti- 
tution precisely because their exclusion from the Articles 
of Confederation had badly impaired the position of the 
Continental Congress-later were to be the sources of 
intense debate and increasing national power. 

Under the Articles of Confederation, Congress was 
not allowed to levy taxes, an obvious reaction to colonial 
experience with Britain. Instead, it was forced to rely 
on state appropriations, a situation which Hamilton de- 
scribed as ". . . afford[ing] ample cause of mortification 
to ourselves, and triumph to our enemies."I3 Certainly, 
in this instance, the New York statesman was espousing 
common wisdom, for the old system of taxation was, 
at least, inefficient; at most, debilitating. Accordingly, 
the Constitutigm empowered Congress "To lay and col- 
lect taxes, duties, imposts, and excises. . . :"I4 Because 
the major prevailing concern was that a national system 
of taxation might be pre-emptive, Hamilton assured the 
readers of the Federalist Papers that taxation "is man- 
ifestly a concurrent and coequal authority in the United 
States and in the individual states. There is plainly no 
expression in the granting clause which makes the power 
exclusive in the Union."" 

More important in succeeding years, however, would 
be court interpretations of direct versus indirect taxes 
and their Constitutionally specified means of apportion- 
ment. Hence, Article I, Sections 2 and 9 state that direct 
taxes (early on defined as land taxes and capitations) 
were to "be apportioned among the several states . . . 
according to their respective numbers. . . . " I 6  In the late 
19th Century, a series of conservative court decisions 
(generally considered to be the product of faulty interpre- 
tation and unsound reasoning) would interpret direct taxa- 
tion in such a way as to thwart the collection of a federal 
income tax and, contrary to judicial intentions, would 
eventually force a Constitutional amendment, the legal 
circumvention of prior judicial obstruction. -- 

Like taxation, the Congressional power to regulate 
commerce was born of reaction to the chaos produced 
by its absence under the Articles of Confederation. 
"Failure to delegate to the Confederation the power to 
regulate interstate commerce led to disastrous 'economic 
wars' among the various states, and made a national 
commercial policy impossible." l 7  That situation, in turn, 
made the commerce clause one of the more popular pro- 
visions in the Constitution or, at least, according to 
Madison, ". . . a new power . . . that seems to be an 
addition which few oppose and from which no appre- 
hensions are entertained. " I 8  After 1787, however, what 
seemed clear to James Madison became successively 
murkier. Even more than the power to tax, the commerce 
clause became a Constitutional source of confusion, a 
phrase subject to multiple interpretations, and the vehicle 
through which judges would make economic policy and 
define the parameters of federal and state regulatory pow- 
ers. In contradiction to the "Father of the Constitution," 
it became a power from which many apprehensions were 
entertained. 

In addition to listing the specific functions of Con- 
gress, Article I, Section 8 contained two clauses which 
generalized or gave legislative scope to the enumerated 
powers. Thus, the first clause of Section 8 reads: "The 
Congress shall have power to lay and collect taxes, du- 
ties, imposts and excises, to pay the debts and provide 
for the common defence and general welfare of the 
United States. . . . " I 9  Coming directly before the list of 
Congressional powers, this phrase was meant as an um- 
brella generalization encompassing the ensuing powers. 
Yet, the term, "general welfare," was viewed by some 
as being too vague and, perhaps, as yielding to Congress 
powers which were unenumerated and unintended. Such 
contentions were dismissed as inconsequential by Mad- 
ison who seemed to view the phrase merely as a useful 
literary device.?O Indeed, he viewed the enumerated pow- 
ers and "the common defence and general welfare" as 



Exhibit I 

THE POWERS OF CONGRESS 
ARTICLE I, SECTION 8 OF THE U.S. CONSTITUTION* 

The Congress shall have power to lay and collect taxes, duties, imposts and excises to pay the debts and 
provide for the common defence and general welfare of the United States; but all duties, imposts, and excises 
shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 
To regulate commerce with foreign nations, and among the several states, and with the Indian tribes; 
To establish an uniform rule of naturalization, and uniform laws on the subject of bankruptcies throughout 

the United States; 
To coin money, regulate the value thereof, and of foreign coin, and fix the standard of weights and measures; 
TO provide for the punishment of counterfeiting the securities and current coin of the United States; 
To establish post offices and post roads; 
TO promote the progress of science and useful arts, by securing for limited times to authors and inventors 

the exclusive right to their respective writings and discoveries; 
To constitute tribunals inferior to the Supreme Court; 
TO define and punish piracies and felonies committed on the high seas, and offences against the law of 

nations; 
To declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water; 
TO raise and support armies, but no appropriation of money to that use shall be for a longer term than two 

years; 
To provide and. maintain a navy; 
To make rules for the government and regulation of the land and naval forces; 
TO provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel 

invasions; 
TO provide for organizing, arming, and disciplining, the militia, and for governing such part of them as 

may be employed in the service of the United States, reserving to the states respectively, the appointment of 
the officers, and the authority of training the militia according to discipline prescribed by Congress; 

To exercise exclusive legislation in all cases whatsoever, over such district (not exceeding ten miles square) 
as may, by cession of particular states, and the acceptance of Congress, become the seat of the government of 
the United States, and to exercise like authority over all places purchased by the consent of the legislature of 
the state in which the same shall be, for the erection of forts, magazines, arsenals, dock-yards, and other needful 
buildings;-And 

TO make all laws which shall be necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the Government of the United States, or in any department 
or officer thereof. 

*Emphasis added. 



the specific and general sides of the same coin. Latter- 
day readers of the Constitution would not be as certain. 

The final clause of Section 8, "the coefficient clause," 
elicited even more criticism than the prior inclusion of 
the general welfare clause. In order to give legislative 
scope to the powers immediately proceeding, the framers 
gave Congress the power "To make all laws which shall 
be necessary and proper for canying into execution the 
foregoing powers, and all other powers vested by this 
Constitution in the government of the United States or 
in any other department or office there~f . "~ '  Needless 
to say, Constitutional critics claimed that this clause gave 
the national government vast and even dangerous powers 
since necessity and propriety were not defined. Nor, it 
appears, did Madison adequately explain the meaning 
or limits of necessary and proper. Instead, he sidestepped 
the issue by listing the pitfalls of deleting or changing 
the phrase-to the "Father of the Constitution," nec- 
essary and proper meant necessary and proper.** 

Like Madison, Hamilton wisely refused to dwell upon 
precise definitions which would have reduced Consti- 
tutional flexibility and bound future generations to an 
18th Century notion of necessary and proper.23 That this 
was political as well as statesmanlike wisdom would 
become clear in the not too distant future: whether or not 
"Publius" realized it, Madison and Hamilton harbored 
vastly different notions of necessity and propriety. 

Who Shall Judge? 
The Problem of Federalism and a 

National Judiciary 

Any human organization or union is subject to error, 
misjudgment, or even chicanery, a fact of which the 
Convention delegates were well aware. Of course, the 
supporters of a strong national government feared that 
such "errors" would occur on the part of the states, 
while the states' rights advocates believed the central 
government to be more prone to "misjudgments." None- 
theless, the delegates did recognize the need for an arbiter 
of some sort. What the arbiter would be, however, and 
where it would be located were questions not easily 
resolved. 

An early Convention proposal derived from the na- 
tionalistic Virginia Plan and would have given Congress 
the power to negate state laws which contradicted the 
Constitution. This Congressional negative suffered not 
only from the enmity of the states' rights1Anti-Federalist 
delegates but from a legal imbroglio as well. As the 
delegate from Connecticut, Roger Sherman, pointed out, 
any law not specifically negated by the Congress would 

implicitly be Constitutional whether or not, in fact, it 
did comply with the Constitution. In order to "right" 
such a "wrong principle" the Congress would have to 
consider every state law-a manifestly unrealistic burden 
even within the context of 18th Century theories of lim- 
ited government. 24 

As an alternative to the Congressional negative, New 
Jersey Plan advocates proffered a compromise whereby 
federal law would be supreme but state courts would 
settle questions of Constitutionality. In fact, this proposal 
did find its way into the Constitution but in a manner 
which tended to obscure rather than clarify: 

This Constitution, and the laws of the United 
States which shall be made in pursuance 
thereof; and all treaties made, or which shall 
be made, under the authority of the United 
States, shall be the supreme law of the land; 
and the judges in every state shall be bound 
thereby, any thing in the Constitution or laws 
of any state to the contrary norwithstanding. 25 

Moreover, as Kelly and Harbison point out, this apparent 
states' rights victory was short lived indeed: 

The supremacy clause of Article VI, inserted 
at the suggestion of Luther Martin, arch-cham- 
pion of states' rights, later became the cor- 
nerstone of national sovereignty. This occurred 
because the Judiciary Act of 1789 provided for 
appeals from state courts to the federal judi- 
ciary, and finally to the Supreme Court of the 
United States. The ultimate effect of this stat- 
ute was to give the Supreme Court, an agent 
of the national government, .the final power to 
interpret the extent of state and national au- 
thority under the Constitution. 26 

Thus, it appeared (and certainly was assumed by the 
likes of Luther Martin and William Paterson) that state 
courts would have ultimate authority over the Consti- 
tutionality of state laws. The Supreme Court of the 
United States, on the other hand, was given jurisdiction 
over 

. . . all cases affecting ambassadors, other 
public ministers and consuls;-to all cases of 
admiralty and maritime jurisdiction;--to con- 
troversies to which the United States shall be 
a party;-to controversies between two or 
more states;-between a state and citizens of 
another state;-between citizens of different 
states;-between citizens of the same state 



claiming lands under grants of different states, 
and between a state, or the citizens thereof, 
and foreign states, citizens, or subjects." 

Lower courts were not specified in the Constitution but 
Congress was given the power to establish inferior courts 
as it saw fit. The question of "who shall judge," then, 
was left largely unresolved-its determination would 
require the evolution of law and time. 

Render Unto the States . . .: 
Reserved Powers Under the Tenth 

Amendment 

Throughout the ratification debates, Constitutional 
proponents had promised the creation of a bill of rights 
in exchange for adoption in several states. This promise 
was realized in the form of the first ten amendments 
submitted in 1789 and ratified by 1791 .28  Until 1868, the 
first nine amendments did not directly pertain to federal- 
state relations or to the states; thus, they will be discussed 
in a later section. However, the Tenth Amendment to 
the Constitution sought to acknowledge the powers of 
the states: 

The powers not delegated to the United 
States by the Constitution, nor prohibited by 
it to the states, are reserved to the states re- 
spectively, or to the people.29 

Obviously, this was less a clarification of powers than, 
as Chief Justice Harlan Stone described it 152 years later, 
an attempt "to allay fears that the new national govern- 
ment might seek to exercise powers not granted, and that 
the states might not be able to exercise fully their reserved 
powers. " 7 0  

Yet, the fact that Stone needed to address the Amend- 
ment so many years after its adoption is testament to its 
interpretive flexibility. To some commentators, the 
Amendment implied state sovereignty; to others, such 
as Tenth Amendment expert, Walter Berns, the impli- 
cation is clearly one of national supremacy: 

. . . the meaning of the Tenth Amendment 
assumes importance . . . only after the essence 
of the state-sovereignty doctrine has been 
abandoned. The reason for this is almost ob- 
vious; if the states themselves were intended 
to be the judges of the legitimate extent of their 
own and federal power . . . they would not 
require a tenth amendment to remind them that 
they intended, when they established the Con- 

stitution, to set the limits to their agent's (that 
is, the federal government's) power. Under 
this condition, there would be no need for a 
tenth amendment. Thus, by taking a stand on 
the ground of the Amendment, the states-rights 
advocates have retreated to a second line of 
defense: they have conceded, whether they re- 
alize it or not, the right of the federal govern- 
ment, and in practice the Supreme Court, to 
arbitrate federal-state relations. The Tenth 
Anendment would make no sense as an ad- 
monition to the states. It can only be under- 
stood as an admonition to the Supreme Court 
that the federal government may not legiti- 
mately exercise all the powers of government." 

A further interpretive dilemma was caused by the ab- 
sence of a single adverb. At the time of the Amendment's 
drafting, states' rights advocates sought to have the mod- 
ifier, "expressly" inserted into the language. Under this 
scheme, the Amendment would have read, "The powers 
not expressly delegated. . . ." According to Kelly and 
Harbison, "[tlhis move was blocked by Madison and 
other moderates as well as the nationalists all of whom 
believed that in any effective government 'powers must 
necessarily be admitted by implication.' "'? Although 
the framers had specifically deleted the term "ex- 
pressly," it refused to die quietly. In years to come, it 
would contribute to Constitutional confusion, foster bit- 
ter debate, and find its way into Supreme Court decisions 
designed to deny the Constitutionality of legitimate 
Congressional action. '' 

Clearly, even from its inception, the Constitution was 
no simple document. Rather, it reflected the compro- 
mises of a variety of men whose views on federal gov- 
ernment and the relative strength of its parts were often 
less than perfectly compatible. Eventually it would be 
up to Constitutional arbiters (ultimately, the courts) to 
determine the intent of the framers-arbiters who them- 
selves varied considerably over time. Thus, to chief 
Justice Roger Taney, the Constitution was static: 

It speaks not only in the same words, but 
with the same meaning and intent with which 
it spoke when it came from the hands of the 
framers, and was voted on and adopted by the 
people of the United States. Any other rule of 
construction would abrogate the judicial char- 
acter of this Court and make it the mere reflex 
of the popular opinion or passion of the day? 

while, to Chief Justice John Marshall, it was fluid and 



living: But, perhaps, it was best described by Charles Evans 
Hughes, prior to his own tenure as Chief Justice: 

. . . [this] Constitution [is] intended to endure 
for ages to come and, consequently, to be We are under a Constitution, but the Con- 
adapted to the various crises of human affairs. 35 stitution is what the judges say it is. . . . 36 

I I 
John Marshall and The 

National Judiciary 

Few Americans, if asked to identify the greatest and 
most influential Chief Justice, would hesitate to answer, 
"John Marshall." Presiding over the Supreme Court for 
a record 34 years, Marshall shaped its character, ensured 
it of its high prestige, and so defined its role as to make 
it a coequal branch of government. In his own time, he 
was often opposed by powerful adversaries3' but he was, 
nonetheless, always respected. At the very least, he cre- 
ated a national judiciary; at the very most, he began the 
process of expanding the scope of legitimate national 
actions. 

LAYING THE GROUNDWORK: 
A BRIEF WORD ON THE FIRST 14 

YEARS 

The Federal Judiciary Act of 1789 

As mentioned previously, the question of a federal 
judiciary was left largely unresolved by the Constitution. 
By default, therefore, resolution of the issue fell to the 
first Congress. 

The Judiciary Act of 1789 established a Supreme Court 
composed of a Chief Justice and five associate justices- 
which justices would, in turn, preside over three federal 
circuit courts. In addition, the act provided for a number 
of inferior courts-13 federal district courts. More im- 
portant, however, for the future direction of the federal 
judiciary f i d  the Constitutional foundation of the coun- 
try, was Section 25 of the act: 

Under this section, appeals could be taken 
to the United States Supreme Court whenever 
the highest state court having jurisdiction of 
a case ( I )  ruled against the Constitutionality 
of a Federal treaty or law; (2) ruled in favor 
of the validity of a state act which had been 

challenged as contrary to the Constitution, 
treaties, or laws of the United States; or (3) 
ruled against a right or privilege claimed under 
the Constitution or feder,al law. In effect, this 
meant that appeals would be taken in all in- 
stances where the state judiciary assertedly 
failed to give full recognition to the supremacy 
of the Constitution, or to the treaties or laws 
of the United States, as provided by Article VI , 

of the Constitution. 38 

Framed largely by Federalists, Section 25 gave an 
enormous boost to the idea of national sovereignty. Fur- 
thermore, while the act did not specifically endow the 
Supreme Court with the power to ultimately determine 
the Constitutionality of Congressional acts, "[ilt might 
have been considered implied . . . since decisions of 
state courts involving the Constitutional construction of 
acts of Congress might be appealed to the Supreme Court 
and there presumably either affirmed or reversed. "" 

The Constitution Broadly Construed: 
Alexander Hamilton and the Extent of 

Federal Power 

Those who had primary control over the new govern- 
ment, quite naturally, were those who had been the 
strongest advocates of its creation within the framework 
of the Constitution. Among these was the first President 
of the United States, George Washington, and his closest 
advisor, Alexander Hamilton. The historical importance 
of Hamilton's proximity to Washington was more pro- 
found than the mere incidence of one Federalist advising 
another since, in a variation of an Orwellian phrase, 
"All Federalists were nationalists, but some were more 
nationalist than others." And, Alexander Hamilton was 



the most nationalist of all. This fact became eminently 
clear in the case of the national bank and Hamilton's 
resultant "test" for determining Constitutionality. 

In 1791, Hamilton proposed that Congress charter a 
national bank as a center for the federal government's 
income and control of its resources. While the bill man- 
aged to pass, it precipitated the first major split between 
Hamilton and his old Constitutional ally, James Madi- 
son. Thus, Madison was compelled to remind Hamilton 
that the Convention had specifically rejected a proposal 
which would have given Congress the power to "grant 
charters of incorporation." This rejection, he contended, 
meant that the chartering of a national bank was clearly 
not within the necessary and proper powers of Congress." 

Furthermore, President Washington requested that his 
fellow Virginian, Thomas Jefferson, submit to Hamilton 
his opinion of the case. Jefferson's construction of the 
Constitution was even more narrow than Madison's: 

. . . [Jefferson] denied that authority to estab- 
lish a bank could be derived from either the 
"general welfare" or the "necessary and 
proper" clause. The Constitutional clause 
granting Congress the power to impose taxes 
for the "general welfare" was not of all-in- 
clusive scope, he said, but was merely a gen- 
eral statement to indicate the sum of the enum- 
erated powers of Congress. . . . 

With reference to the clause empowering 
Congress to make all laws necessary and 
proper for carrying into execution the enum- 
erated powers, Jefferson emphasized the word 
"necessary," and argued that the means em- 
ployed to carry out the delegated powers must 
be indispensable and not merely "~onvenient."~' 

Hamilton's rebuttal was strong enough to ensure es- 
tablishment of a national bank and to offer a powerful 
precedent to those who would broadly construe Congres- 
sional powers. Hence, Hamilton contended that in ad- 
dition to its enumerated powers, Congress possessed re- 
sultant powers (powers directly resulting from the 
enumerated powers) and implied powers. Those implied 
powers, stemming from the necessary and proper clause, 
formed the basis of his argument. In contrast to Jefferson, 
he asserted that "necessary often means no more than 
needful, requisite, incidential, useful, or conducive to. 
. . . The degree in which a measure is necessary can 
never be a test of the legal right to adopt i t ;  that must 
be a matter of opinion, and can only be a test of 
expediency. "42 

And how does one determine the Constitutionality of 
a Congressional act? According to Hamilton: 

This criterion is the end, to which the meas- 
ure relates as a mean. If the end be clearly 
comprehended within any of the specified pow- 
ers, and if the measure have an obvious relation 
to that end, and is not forbidden by any par- 
ticular provision of the Constitution, it may 
safely be deemed to come within the compass 
of the national a~thority.~'  

Such arguments would become exceedingly important 
during the Chief Justiceship of John Marshall. 

The Pre-Marshall Judiciary 

In the 12 years which elapsed between the creation 
of the Union and the beginning of John Marshall's tenure 
as Chief Justice, three Chief Justices (one unconfirmed) 
presided over the high court." Three early decisions were 
particularly significant for the future direction of feder- 
alism and the emergence of national judicial power. 

The aftermath of Chisholm v .  Georgia (1793Y5 bode 
ill for the power of the Supreme Court. The product of 
a dispute between two citizens of South Carolina and the 
State of Georgia, the case was brought to the Supreme 
Court under the terms of its original jurisdiction as stated 
in the Constitution. Yet, the Court's unpopular deci- 
sion-finding against the State of Georgia--evoked an 
immediate upsurge of states' rights sentiment which, in 
turn, resulted in the ratification of an eleventh amend- 
ment to the Constitution. The Amendment, ratified in 
1798, states that "The judicial power of the United States 
shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens 
or subjects of any foreign state. "6 In years to come, the 
Court itself would erode the meaning of this Amend- 
ment, but, for the time being, it posed a serious threat 
to the emergence of a strong national judiciary. 

Three years after the Court's "defeat" in Chisholm 
v .  Georgia, an attempt was made (this time successful, 
though highly unpopular) to assert national supremacy. 
In the case of Ware v .  Hylton ( 1796):' a Virginia statute, 
contradictory to the terms of the Treaty of Paris, was 
struck down and national supremacy vis-a-vis treaty ob- 
ligations asserted. 

Finally, in the same year, the Court agreed to hear an 
historically oft-forgotten case involving the Constitu- 
tionality of a tax enacted by Congress. The fact that the 
justices, in Hylron v. United Stares (1796),48 found in 



favor of the Congressional act is less important than the 
unrealized and unanticipated precedent which was set. 
Thus, the case preceded Marbury v. Madison in assum- 
ing that the Supreme Court possessed the authority to 
judge a Congressional law. Though his own decision 
was bolder and more clearly definitive, the great Chief 
Justice Marshall had his own precedent for claiming the 
right of judicial review. 

Judicial Interpretation vs. State 
Interposition: 

The Alien and Sedition Acts and the 
Virginia and Kentucky Resolutions 

Unfortunately for national peace of mind, the ratifi- 
cation of the Constitution did little to squelch arguments 
over the proper spheres of authority between the center 
and the states. Quite the contrary, such contentions re- 
mained critical to almost every practical and theoretical 
aspect of national life until at least the Civil War; at 
most, the end of the Great Depression. Throughout much 
of the nation's history, federalism has been a determi- 
native factor. 

One of the first great post-Constitutional debates to 
occur along federal lines centered around the infamous 
Alien and Sedition Acts of 1978. Aimed at France and 
French nationals, the Alien Act authorized the deporta- 
tion of foreigners felt to be dangerous to the security of 
the United States. More Constitutionally questionable, 
however, was the Sedition Act, which made it high mis- 
demeanor to falsely or maliciously defame Congress, the 
President, or the government of the United States. Even 
worse was the blatantly political use to which the act 
was put-often used as a means of punishing political 
enemies of the Adams Administration and of the Fed- 
eralists generally.49 Throughout, the Federalist-domi- 
nated judiciary refused to allow a test of the act's Con- 
stitutionality. Thus, tacitly, the national judiciary 
interpreted the Alien and Sedition Acts as permissible 
under the Constitution. 

In response, Madison and Jefferson (acting for Vir- 
ginia and Kentucky respectively) began formulating the 
notion of spte interposition. The concept had far reach- 
ing implications. 

The [Virginia and Kentucky] Resolutions 
were meant to be protests against the Alien and 
Sedition Acts passed in 1798 by a Federalist- 
dominated Congress, but they contained state- 
ments of much more general import. In the 
Virginia Resolutions, Virginia's General As- 

sembly declared that it viewed the powers of 
the central government as resulting from the 
"compact" to which the states were "par- 
ties," and that "in case of a deliberate, pal- 
pable, and dangerous exercise of other powers, 
not granted by the said compact," the states 
had the right and were duty bound "to inter- 
pose, for arresting the progress of the evil, and 
for maintaining within their respective limits, 
the authorities, rights, and liberties appertain- 
ing to them." In the Kentucky Resolutions it 
was declared that each state had acceded to the 
"compact" of union as a state and was an 
"integral party," that the government created 
by the "compact" was not made "the exclu- 
sive or final judge of the extent of the powers 
delegated to itself," and that "as in all other 
cases of compact, among private parties having 
no common judge, each party has an equal 
right to judge for itself, as well as of infrac- 
tions, as of the mode and measure of redress."s0 

Although Virginia's and Kentucky's fellow states did 
not respond to their rallying cry, the concept of state 
interposition was to remain important. Years later, it 
would be articulated-in far more extreme form-by a 
South Carolinian, John C. Calhoun. 

The Decline of the Federalists- 
But not Quite 

In 1800 the Federalists lost both the Presidency and 
Congress. The reasons for their defeat were manifold/ 
and complex including a national division-precipitate 
by the French Revolution-over the rights of unprope 
tied masses (a group clearly distasteful to the Federalist 
versus those of the propertied classes; the supervenin 
rise of a genuine opposition party, the Democratic Re. 
publicians; increasing divisions within the Federalisl 
ranks; and the death of the Federalists' popular and be- 
loved leader, George Washington. Moreover, states' 
rights advocates had seen their ideas gain ascendancy 
over the strong nationalism of the Federalists and had 
successfully employed the ill-conceived and unpopular' 
Alien and Sedition Acts to their advantage. Yet, despite 
this defeat (a defeat from which the Federalists nevet 
recovered), in the twilight of his administration, Presi; 
dent Adams played a trump card of extreme and pro-, 
tracted significance. In February of 1801, Adams ap- 
pointed John Marshall to the Chief Justiceship of the 
Supreme Court. 



JOHN MARSHALL AND 
CONSTITUTIONAL NATIONALISM 

The 0 ning Wedge: 
Establish I" ng the Judiciary's 

Right to Review 

Though certainly not his most significant case from 
the standpoint of federalism and national powers, John 
Marshall's decision in Marbury v. Madison ( 1803)3' was 
a landmark for the functional independence of the na- 
tional judiciary. Among the most politically astute of his 
contemporaries, Marshall imbued his court with poten- 
tially vast powers, while managing to temporarily mol- 
lify his rivals, President Jefferson and Secretary of State 
Madison. Thus, he refused to issue a Writ of Mandamus 
on behalf of the plaintiff, William Marbury, to Secretary 
James Madison on the grounds that Section 13 of the 
Judiciary Act of 1789, which allowed the Court to issue 
such writs to officials, was unconstitutional. Going a 
critical step further than Justice Paterson in Hylton v.  
United States, Marshall asserted: 

It is emphatically the province and duty of 
the judicial department to say what the law is. 
Those who apply the rule to particular cases, 
must of necessity expound and interpret that 
rule. If two laws conflict with each other, the 
court must decide on the operation of each.52 

For the first time, the Court had declared an act of 
Congress unconstitutional and had definitively affirmed 
its right to do so. Yet, the impact of Marbury v. Madison 
(like so many other "Constitutional landmarks") was 
muted for years to come. Marshall's decision to rule in 
favor of his political opponents and his failure to declare 
any other act of Congress unconstitutional throughout 
the remainder of his Chief Justiceship, gave the case far 
more potential rather than immediate importance. The 
lack of immediacy was, no doubt, fortuitous (allowing 
the Chief Justice a great deal of latitude among his 
"enemies"); the potential would be realized repeatedly. 

Power by Implication: 
"Let the End be Legitimate" 

In 1819, Marshall made his most important contri- 
bution to federalism and Constitutional construction. In 
McCulloch v .  Maryland (1819),53 the Chief Justice ex- 
pounded in Hamiltonian breadth on the scope of federal 
powers and national supremacy. No narrow construc- 

tionist, Marshall viewed the Constitution as flexible, 
providing the national legislature with unspecified means 
to carrying out its Constitutional duties. Marshall's inter- 
pretation in McCulloch v. Maryland of the necessary and 
proper clause of the Constitution was one of the most, 
if not the most, significant Constitutional statements of 
all time. It vastly expanded the potential realm of the 
national government within the federal system and de- 
nied the existence of strict limitations on the Congres- 
sional role. The decision is worth quoting at length: 

. . . [Tlhere is no phrase in the [Constitution] 
which . . . requires that everything granted 
shall be expressly and minutely described. . . . 

. . . [Tlhe Constitution of the United States 
has not left the right of Congress to employ 
the necessary means, for the execution of the 
powers conferred on government, to general 
reasoning. To its enumerated powers is added, 
that of making "all laws which shall be nec- 
essary and proper, for carrying into execution 
the foregoing powers, and all other powers 
vested by this Constitution, in the government 
of the United States. . . . 

. . . We admit, as we all must admit, that the 
powers of government are limited, and that its 
limits are not to be transcended. But we think 
the sound construction of the Constitution must 
allow to the national legislature that discretion, 
with respect to the means by which the powers 
it confers are to be camed into execution, 
which shall enable the body to perform the 
high duties assigned to it, in the manner most 
beneficial to the people. Let the end be legit- 
imate, let it be within the scope of the Con- 
stitution, and all means which are appropriate, 
which are plainly adapted to that end, which 
are not prohibited, but consist with the letter 
and spirit of the Constitution, are Constitu- 
tional. . . .54 

Having established the doctrine of implied national 
powers, Marshall went on to powerfully and clearly state 
the principles of national supremacy: 

. . . [Tlhe Constitution and the laws made in 
pursuance thereof are supreme . . . they con- 
trol the constitution and the laws of the re- 
spective states, and cannot be controlled by 
them. From this, which may be almost termed 
an axiom, other propositions are deduced as 
corollaries. . . . These are, 1st. That a power 



to create implies a power to preserve; 2d. The 
power to destroy, if wielded by a different 
hand, is hostile to, and incompatible with these 
powers to create and preserve; 3d. That where 
this repugnancy exists, that the authority which 
is supreme must control, not yield to that over 
which it is supreme. . . . 

. . . [ q h e  states have no power, by taxation 
or otherwise, to retard, impede, burden, or in 
any manner control, the operations of the Con- 
stitutional laws enacted by Congress to carry 
into execution the powers vested in the general 
government. This, we think, the unavoidable 
consequence of that supremacy which the Con- 
stitution has declared. . . . 55  

The Commerce Power: 
"Something More" 

Five years after its McCulloch decision, the Court 
gained the opportunity to consider the implications of 
the interstate commerce clause. In the case of Gibbons 
v .  Ogden (1824),% Marshall was compelled to address 
four crucial questions of significant breadth. First, what 
is commerce? Ogden's counsel and a great deal of pre- 
vailing opinion had reduced it to its lowest common 
denominator, traffic. But Marshall rejoined, 

. . . Commerce, undoubtedly, is traffic, but it 
is something more: it is intercourse. It de- 
scribes the commercial intercourse between 
nations, and parts of nations, in all its branches, 
and is regulated by prescribing rules for car- 
rying on that intercourse. . . .57  

Second, to what extent did the power of Congress to 
regulate commerce reach? Ogden and states' rights ad- 
vocates demanded that it was confined to the external 
boundaries of any given state. Marshall, however, count- 
ered that, 

. . . The word "among" means intermingled 
with. A thing which is among others, is inter- 
mingled with- them. Commerce among the 
states, cannot stop at the external boundaq 
line of each state, but may be introduced into 
the interior. . . .58 

Third, should the Constitution in general be construed 
narrowly or broadly? The feeling outside the Court (now 
increasingly coming under attack) held that the Consti- 

tution was subject to precise and narrow construction. 
The Chief Justice left no doubt as to his opinion on this 
sensitive subject: 

Powerful and ingenious minds, taking as 
postulates that the powers expressly granted 
to the government of the Union, are to be con- 
tracted by construction into the narrowest pos- 
sible compass, and that the original powers of 
the states are retained, if any possible construc- 
tion will retain them, may, by a course of well- 
digested but refined and metaphysical reason- 
ing founded on these premises, explain away 
the Constitution of our country, and leave it 
a magnificent structure indeed, to look at, but 
totally unfit for use. . . .59 

In contrast to the judicial intrepidation and clarity 
which had characterized his answers to the foregoing 
questions, Marshall was apparently unable to adequately 
address the question of concurrent powers over com- 
merce. Thus, he strongly stated that the Congressional 
power was complete but failed to say whether it was pre- 
emptive: 

. . . what is this power? 
It is the power to regulate; that is, to pre- 

scribe the rule by which commerce is to be 
governed. This power, like all others vested 
in Congress, is complete in itself, may be ex- 
ercised to its utmost extent, and acknowledges 
no limitations other than are prescribed in the 
Constitution. . . .60 

Marshall's decision not to address concurrency or ex- 
clusivity did little to rob Gibbons v.  Ogden of its extreme 
historical/Constitutional significance. Moreover, in this 
instance, the facts and parties to the case contributed to 
its acceptance and, probably, to its eventual widespread 
and Longterm importance. By 1824, nearly every word 
that John Marshall uttered was coming under attack. 
Certainly, the political and popular tides were increas- 
ingly turning toward narrow Constitutional construction 
and states' rights-the polar opposites of Marshall's 
broad construction and nationalism. Thus, by all rights, 
the Court's broad interpretation of the national commerce 
power should have met with extreme anti-national sen- 
timent and resistance. Circumstances, however, made 
it one of Marshall's most popular decisions. His ruling 
against Aaron .Ogden's steamboat monopoly met with 
acclaim and apparently over-shadowed the broader im- 
plications. According to Kelly and Harbison, this had 
important economic as well as Constitutional implications: 



The broader significance of Gibbons v .  Og- 
den became evident only with the passage of 
time. Steamboat navigation, freed from the 
restraint of state-created monopolies, both ac- 
tual and potential, increased at an astonishing 
rate. Within a few years, steam railroads, en- 
couraged by the freedom of interstate com- 
merce from state restraints, were to begin a 
practical revolution of internal transportation. 
The importance of national control of com- 
merce in the rapid economic development of 
the country is almost incalculable. For many 
Years after 1824 Congress enacted but few reg- 
ulatory measures, and commerce was thus free 
to develop without serious monopolistic or 
governmental restraint. The Constitutional re- 
sult of this situation was that the Supreme 
Court became a virtual collaborator with Con- 
gress in the regulation of foreign and interstate 

By 1835, when John Marshall died, the forces of de- 
centralization were predominant. Jeffersonian Republi- 
canism and the first waves of Jacksonian Democracy 
were far more descriptive of the national frame of mind 
than was Marshall's Federalist nationalism. Within 30 
years, Marshallian centralism would give way to extreme 
sectionalism, states' rights, and, eventually, secession. 
Yet, his contribution to the Constitutional shape of fed- 
eralism and the scope of national power survived Jef- 
ferson's theory of state interposition and Calhoun's the- 
ory of nullification. 

Marshall attributed to the national legislature broad. 
unspecified "means to ends," he expanded its most sig- 
nificant enumerated power, and he definitively asserted 
the supremacy of the nation over the states. To this end, 
he undoubtedly made his most important contribution: 
he made it clear that the Constitution was the purview 
of the people rather than the states; that it was a document 
of union rather than confederation. 

11 1 
From Jefferson to Calhoun: 

The Constitution and States' Rights 

The judiciary of the United States is the sub- 
tle corps of sappers and miners constantly 
working underground to undermine the foun- 
dations of our confederated fabric. They are 
construing our Constitution from a coordina- 
tion of a general and special government to a 
general and supreme one alone. This will lay 
all things at their feet. . . . 

An opinion is huddled upon in conclave, 
perhaps by a majority of one, delivered as if 
Unanimous, and with the silent acquiescence 
of lazy or timid associates, by a crafty chief 
judge, who sophisticates the law to his mind, 
by the turn of his own reasoning. . . . 

A judiciary independent of a king or exec- 
utive alone, is a good thing; but independent 
of the will of the nation is a solecism, at least 
in a republican g~vernment .~?  

Written in 1820, the quotation noted above clearly 
'eferred to the Supreme Court of the United States and 
'tS Chief Justice. Nor was the author some alienated 

firebrand or disappointed litigant. Rather, he could num- 
ber himself among the most popular leaders in the nation, 
among the most astute and successful politicians, and 
among the greatest thinkers of his time. He was Thomas 
Jefferson and his nemesis was John Marshall. Moreover, 
Jefferson, his contemporary allies, and his philosophical 
successors (many of whom, it should be noted, used 
Jefferson's ideas quite selectively) probably reflected the 
predominant national thinking more accurately than did 
the Marshall Court. 

Before examining the prevailing states' rights opinion, 
an historical aside is necessary. It would be a mistake 
to so simplify American history or the ongoing Consti- 
tutional debate as to assume a perfect dichotomy of in- 
terests (a point whim will become clearer later in the 
text). In fact, 

. . . the struggle from the Philadelphia Con- 
vention to the battlefield of Appomattox was 
[not] a simple and ever-present contest be- 
tween capitalistic nationalists and agrarian 
champions of states' rights. At one time or 



another every major economic interest, every 
geographical section, and almost every state, 
expounded a theory of states' rights to justify 
its opposition to the prevailing policies of the 
federal government. Likewise, every interest, 
section, and state supported some federal 
measures of a strongly nationalistic character, 
and practically every state eventually went on 
record in condemnation of what it considered 
an excessive states' rights position of a sister 
state. Much depended upon the particular issue 
involved and upon which political, economic, 
or sectional group was in control of the federal 
government. 63 

STATES' RIGHTS IN THE ERA OF 
JEFFERSONIAN REPUBLICANISM 

The great Jeffersonian states' rights deposition, the 
Kentucky Resolutions, and its Madisonian complement, 
the Virginia Resolutions, have already been noted. Pre- 
pared prior to the Federalist defeat of 1800 (a Republican 
victory which Jefferson delighted in calling the "Rev- 
olution of 1800"),64 the central thesis of the resolu- 
tions- that the "states alone were parties to the Con- 
~titution"~~--remained the basis of all states' rights 
arguments throughout the period of Jeffersonian agrarian 
republicanism and beyond. This asseftion of the state 
contractual basis was equally as important in the writings 
of a number of Jefferson's contemporaries and, like the 
state interposition doctrine (the result of opposition to 
the Alien and Sedition Acts), the chief instigation for 
states' rights polemics during the period remained jur- 
isdictional disputes-national laws or courts versus state 
assumptions of sovereignty. 

Ironically, although this thesis was created and em- 
ployed most successfully by the Jeffersonians, it was 
also used by states opposed to certain measures for which 
the Jefferson and Madison administrations were primar- 
ily responsible. Thus, it was the New England states- 
the last remaining stronghold of the Federalists-which 
often utilized the states' rights arguments for their own 
political advantage. In protest over the calling of the 
state militia durinz the War of 1812 without the state's 
authority, the Connecticut legislature declared: ' 

. . . It must not be forgotten, that the State of 
Connecticut is a free sovereign and independ- 
ent state; that the United States are a confed- 
eracy of states; that we are a confederated and 
not a consolidated republic. The Governor of 

this state is under a high and solemn obligation, 
"to maintain the lawful rights and priviledges 
thereof as a sovereign, free, and independent 
state," as he is "to support the Constitution 
of the United States," and the obligation to 
support the latter imposes an additional obli- 
gation to support the former. The building can- 
not stand if the pillars upon which it rests are 
impaired or destroyed. 

Needless to say, however, the "genuine" Jefferson- 
ians were more apt to "fine tune" the states' rightslstates 
as contractors' debates. Accordingly, John Taylor of 
Caroline County, VA, spoke of the "positive constitu- 
tional veto:" 

As contracting parties to the union, this right 
[to reject unconstitutional laws] is an appen- 
dage of that character. If they are not to be so 
considered, it goes to them as representatives 
of the people, because it is an appendage of 
the political power with which they are in- 
vested by the people. It is absurd to allow that 
they were entrusted by the Constitution with 
these powers, and yet prohibited from looking 
themselves into the Constitution, that they 
might exercise them faithfully. The states pos- 
sessed political powers antecedent to the Con- 
stitution, as is acknowledged by their reser- 
vation. These state political powers previously 
possessed, never surrendered and expressly 
retained, inherently comprise a moral right of 
self-defense against every species of aggres- 
sion; and the Constitution, instead of saying 
that it may be taken away by the federal gov- 
ernment, expressly declares that they shall not; 
that they are without the compass of that in- 
strument and not embraced by it at all. Here 
then is a positive Constitutional veto, clearly 
precluding both Congress and the federal 
courts from touching the resewed state rights.67 

Finally, Jefferson himself put the case for states' rights 
into compelling historical perspective-simply and 
elegantly: 

What has destroyed the liberty and the rights 
of man in every government which has ever 
existed under the sun? The generalizing and 
concentrating all cares and powers into one 
body, no matter whether of the autocrats of 
Russia or France, or the aristocrats of a Vene- 
tian Senate.6s 



ECONOMICS, SECTIONALISM, 
AND THE QUESTION OF FEDERALISM 

The debate over national versus states' rights, of 
course, did not occur in a theoretical vacuum. On the 
contrary, this "federal argument" was the theoretical 
underpinning of very real economic and sectional divi- 
sions which became increasingly important between the 
Years 1820 and 1865, the years in which states' rights 
was in the ascendancy. 

Agrarianism vs. Commercialism 

One of the first major debates revolved around the 
virtues of agrarianism (with its implications for decen- 
tralization) on the one hand, and commercialism (with 
its implicit centralism) on the other. The most articulate 
Proponents of each were Thomas Jefferson and Alex- 
ander Hamilton, respectively. 

Hamilton's sponsorship of the national bank, his stand 
in favor of a strong protective tariff for some American 
industries, and his statements outlining the implied pow- 
ers of Congress to accomplish these ends were the prac- 
tical manifestations of his belief that a strong, prosperous 
America would be one with a strong, prosperous com- 
mercial/industrial base.69 Furthermore, this base would 
be regulated among the parts by a powerful central 
government. 

Jefferson, on the other hand, had little use for com- 
mercial manufactures. Instead, he was a thoroughly- 
grounded agrarian, believing that liberty, strength, in- 
deed the full-flowering of hbmanity lay in agricultural 
PUrsuit~.~O 

Jeffersonian writer and advocate, John Taylor, ex- 
panded on the notion of the farmer as the only basis of 
sound national economic life, placing agriculture in its 
Constitutional perspective. He held that Federalists were 
trying to subvert the Constitution and the agrarian base 
of the nation through laws which fostered centralization 
and commercialization. The states, he contended, were 
the "intimate associates and allies" of the farmers while 
the usurping federal government was "the associate and 
ally of patronage, funding, armies, and of many other 
interests. '(71 

One Nation Divisible by Sections 

By 1820, national agrarian/commercial divisions had 
begun to evolve into a far sharper and more dramatic 
controversy. The New England states' rights stand, ar- 

ticulated during the War of 18 12, was transitory-pred- 
icated upon the exigencies of the moment-and quickly 
thereafter gave way to commercial nationalism. The 
south, on the other hand, was firmly rooted. both eco- 
nomically and culturally, in its agrarian traditions and 
its "peculiar [agrarian] institution," slavery. The im- 
portant interests of these sections came into direct con- 
flict more often than not. 

SECTIONALISM, THE NATIONAL BANK, AND 
THENECESSARYANDPROPERCLAUSE 

Controversy over the need for and Constitutionality 
of a national bank had not withered away with the Ham- 
iltonian charter of 179 1 . 7 2  In 18 1 1 strict constructionist 
Republicans in Congress had succeeded in denying re- 
charter to the bank. This refusal, in turn, gave rise to 
a number of state banks with more clearly unconstitu- 
tional results-they began to issue their own legal 
tender. 73 

Needless to say, the practice was not only unconsti- 
tutional but financially disruptive as well, a fact which 
did not escape the newer politicians in Congress. Rep- 
resented by such outstanding American historical figures 
as Daniel Webster, Henry Clay, and John C. Calhoun, 
these new Congressional politicians had come of age 
under the Constitution, accepted it more readily, and 
tended toward na t i~na l i sm.~~ 

Thus, in 1816, Calhoun and Clay presented convinc- 
ing arguments for recharter of the bank relying on the 
implied powers suggested by the necessary and proper 
clause. The opponents (mostly representatives of south- 
ern farmers who relied on the looser credit practices of 
the state banks), as might be expected, countered that 
the necessary and proper clause did not provide Congress 
with substantive powers and that any such nationalist 
interpretation was merely a usurpation of the reserved 
powers of the states. 

In 1816, Congressional nationalists were in ascend- 
ancy and the bank bill passed. The ascendancy, however, 
was not long lived. 

SECTIONALISM, INTERNAL IMPROVEMENTS, 
AND THE GENERAL WELFARE CLAUSE 

Westward expansion brought with it population and 
commercial dispersion-a situation obviously antitheti- 
cal to either strong union or large-scale, profitable com- 
merce. Lack of roads, canals, or navigable inland water- 
ways further exacerbated the problem and indicated the 
need for a system of internal improvements. Who should 
provide for such improvements and in what manner be- 
came questions of extreme Constitutional significance. 
Three schools of thought prevailed. 



Congressional broad constructionists argued that in- 
ternal improvements were the purview of the federal 
government and fell, quite legitimately, under its grant 
to provide for the general welfare. Thus, Calhoun argued 
that the framers had obviously contemplated a broad 
interpretation of the welfare clause for "if [they] had 
intended to limit the use of the money to the powers 
enumerated and defined, nothing could have been more 
easy than to have expressed it plainly. "75 

Moderates in Congress agreed in part with Calhoun. 
That is, they felt that the federal government could le- 
gitimately appropriate funds to states, localities, or pri- 
vate concerns for internal improvements but that i t  could 
not itself build any such projects nor operate them upon 
completion. 

Finally, strict constructionists were vehement in their 
denials that the general welfare clause implied Congres- 
sional spending for any but the enumerated powers. Fed- 
erally funded internal improvements, they contended, 
would require a Constitutional amendment. 

The first serious Congressional internal improvements 
proposal was proffered in the form of a "Bonus Bill" 
by Senator Calhoun in 18 16. The legislation would have 
created a $1.5 million permanent fund in the national 
bank for a system of improvements. Of course, Congres- 
sional objections were raised on Constitutional grounds 
but in keeping with the era, the remonstrances were, in 
reality, based more on sectional differences than on Con- 
stitutional distinctions. Thus, the well populated and 
developed sections of the New England and south At- 
lantic states would have gained precious little from the 
improvements fund while the west-and to a certain 
extent, the mid-Atlantic states-would have received the 
lion's share of appropriations. Nonetheless, probably 
aided by Calhoun's stature and forensic skills, the bill 
managed to squeak through both chambers by narrow 
margins. 

. 

Surprisingly, President Madison, ''the man who in the 
Constitutional Convention had championed a strong cen- 
tral g~vernment,"'~ vetoed the bill on the grounds that 
the general welfare clause granted no implied powers to 
Congress. Ironically, then, the "Father of the Consti- 
tution," espousing its narrowest possible construction. 
was pitted against the broad constructionism of the bill's 
sponsor, "the man who was soon to become the most 
celebrated proponent of state ~overeignty."~~ ' 

From 18 16 to 1825, the internal improvements debate 
raged, causing Congressional impasse and Presidential 
~ncer ta in ty .~~  The impasse remained unresolved: the is- 
sue eventually died. The result, however. was clear: a 
victory for narrow Constitutional construction, states' 
rights, and national decentralization. 

SECTIONALISM, THE STATE OF MISSOURI, 
AND THAT "PECULIAR INSTITUTION" 

If any event could be viewed as the "historical bench- 
mark" issuing in the age of division, sectionalism, and 
states' rights and setting the tone of bitterness and ac- 
rimony which later would rip the nation apart, it was the 
admission to the Union of the State of Missouri. The 
Missouri Compromises are well known to every Amer- 
ican school child and hence it is unnecessary to dwell 
at length on their content. Nonetheless, the Constitu- 
tional questions raised (the extent of national power over 
statehood and slavery) and the historical consequences 
(the virtual division of the nation into free states and 
slave states) do warrant a few brief comments. 

Although the Constitution did not specifically use the 
word slavery, it did acknowledge its existence in three 
separate provisions: one ensuring state reciprocity in the 
return of escaped "person[s] held to service or lab~ur;"~ '  
one disallowing Congress from interfering with "the 
migration or importation of such persons as any of the 
states now existing shall think proper to admit""' prior 
to 1808; and one allowing Congress to apportion taxes 
and states to be represented at a rate of three-fifths "of 
all other  person^."^' Obviously, the founders of the 
"great experiment in freedom" were less than comfort- 
able with the word slavery and, in fact, by 1789 there 
seemed to be general cross-sectional agreement that the 
institution was dying out. 

However, in the early 1800s the introduction of short- 
staple cotton into the south engendered an agricultural 
resurgence and slaves, once again, became a significant 
southern economic variable. At the same time, north- 
erners (freed from the economic "necessity" of slavery) 
were beginning increasingly to frame the issue in moral 
terms. The moral/economic rift between the 1 I northern 
and 1 1  southern states was growing, but the numerical 
balance was stabk-until Missouri applied for admission. 

As always seemed to be the case in the 19th Century, 
an otherwise moral/economic/sectional question was el- 
evated to the high plane of Constitutional debate and 
from that plane into the realm of national versus state 
powers. In this instance, the pertinent Constitutional 
clause was found in Article IV, Section 3 which stated 
that "New states may be admitted by the Congress into 
the Union . . ."82-the only specific restrictions dealing 
with jurisdictional encroachments. Hence, when north- 
ern members of Congress sought to place an antislavery 
restriction on Missouri's admission, southern members 
countered that such restriction was not within the Con- 
stitutional powers of Congress-an assertion which was 
probably correct in a strictly Constitutional sense but 



which lost its "punch" when Maine entered the Union 
as a free state, and consequently, restored the tenuous 
balance. 

As a result of the Missouri  compromise^,^' the "line" 
was drawn between free and slave states and once ob- 
scure sectional interests were brought into full contra- 
distinction. -- Northern and southern statesmen became less 
and less able to paper over differences in the name of 
Union or national interest as southerners became increas- 
ingly convinced that "national interest" was merely a 
metaphorical reference to "northern interests." To an 
increasing degree, they began cultivating the philosoph- 
ical nuances of states' rights and the method of Consti- 
tutional construction most advantageous to state sover- 
elgnty, strict or narrow construction. Foremost among 
those southerners was a former young nationalist who 
Only a few years before had fought for a national bank 
and system of national improvements-none other than 
John C. Calhoun of South Carolina. 

JOHN C. CALHOUN AND THE 
DOCTRINE OF NULLIFICATION 

The great South Carolinian nullification crisis occurred 
not as a result of a slavery dispute but rather as the result 
of the south's second major sectional grievance-the 
Protective tariff. By the late 1820s, the economy of the 
South had begun to suffer, while the northern states ap- 
Peared determined to add insult to injury by becoming 
ever more prosperous and disproportionately populous. 
The south came increasingly to picture itself as a sec- 
tional underdog, plagued variously by the capriciousness 
or design of a northern majority which used national 
measures (and judicial acquiescence) to its own advan- 
tage and to the south's disadvantage. It thus became a 
logical extension to assume that southern economic de- 
dine resulted from northernlnational economic policy 
and the most visible of those policies was the tariff. To 
defy national policy, however, required more than mere 
force of will. It required, in addition, a theoretical foun- 
dation and satisfactory Constitutional interpretation- 
lofty hooks on which to hang otherwise rebellious 
behavior. 

The Theory: 
Concurrent Majorities 

The south found its great theoretician and Constitu- 
tional interpreter in John C. Calhoun, a man whose in- 
tellectual capabilities were matched only by his long and 
distinguished practical experience in government (serv- 

ing his own state as Congressman and Senator, and the 
United States as Secretary of War, Secretary of State and 
Vice P re~ iden t ) .~~  A strong and outspoken defender of 
broad Constitutional construction and national powers, 
by 1828, Calhoun-albeit secretivelym-had begun to 
question his own prior beliefs and to see his section and 
state as the losers in a national policy framework. 

This situation had occurred, Calhoun reasoned. be- 
cause a numerical majority was able to impose its will 
on a numerical minority-this, despite the fact that the 
minority was itself numerically substantial and possessed 
legitimate interests of its own. The minority was. in 
effect, disenfranchised and such was the stuff of tyranny. 
A new device, working in addition to popular suffrage. 
was needed to check such tyranny. 

The theoretical device which Calhoun offered was the 
concurrent majority. In contrast to a numerical majority. 
the legitimacy of which was founded on popular suf- 
frage, a concurrent majority was founded on the com- 
munity of interests. Calhoun admitted that while it would 
be difficult to satisfy every interest, a "desired end [pol- 
icy] would be largely if not fully achieved if the sense 
of a few and prominent interests was collected. "n7 This 
being accomplished (how is not made clear), 

. . . it  would require so large a portion of the 
community, compared with the whole to con- 
cur, or acquiesce in the action of the govern- 
ment, that the number to be plundered would be 
too few, and the number to be aggrandized too 
many, to afford adequate motives to opppres- 
sion and the abuse of its powers.nn 

As opposed to the prevailing party, factional, and sec- 
tional stress, Calhoun argued that concurrent majorities 
would foster compromise and harmonious community 
spirit. Apparently, this spirit, together with patriotism 
and common political sense. would keep the differences 
of the various interests from reducing government to a 
dysfunctional paper tiger: 

Impelled by the imperious necessity of pre- 
venting the suspension of the action of gov- 
ernment, with the fatal consequences to which 
it would lead, and by the strong additional 
impulse derived from an ardent love of coun- 
try, each portion would regard the sacrifice it 
would have to make by yielding its peculiar 
interest to secure the common interest and 
safety of all, including its own. as nothing 
compared to the evils that would be inflicted 
on all, including its own, by pertinaciously 
adhering to a different line of action.xq 



The Interpretation: 
State Sovereignty 

Not only Calhoun, but the entire State of South Car- 
olina had, prior to about 1828, been atypical among 
southern states in espousing broad Constitutional con- 
struction and strong central government. However, the 
rising antislavery tide in the north, the south-Atlantic 
economic and population decline, and the sectionally 
distasteful TariffAct of 1828 had forced South Carolina, 
like its fellow southern states, into a defensive posture- 
a posture which South Carolina adopted with singular 
vigor. 

The problem, then, became one of determining how 
a state could legitimately circumvent a national law with- 
out, at the same time, circumventing the national Con- 
stitution. The answer, as always, lay in interpretation. 
To this end, Calhoun employed a slightly different def- 
inition of "federal" and a somewhat tenuous reading of 
history. 

In brief, Calhoun claimed that the central government 
of the United States was wholly federal rather than partly 
federal and partly national as Madison had asserted. This 
federal character occurred "because it was a government 
of states united in a political union, not a government 
of individuals united by what was usually called a social 
compact. ''90 According to Calhoun, this could be readily 
proven by the following facts: ( I )  the colonies had acted 
as separate entities in declaring independence from Brit- 
ain; (2) the Constitution WTS framed by state delegates 
and, later, ratified by the states; (3) in the 18th Century, 
the terms federal government, general government, and 
government of the United States tended to be used in- 
terchangeably to mean federal; (4) the term "people" 
in the Constitution meant the people of the states, and 
not people of the union in the aggregate; (5) members 
of the Senate were chosen by the states; (6) members of 
the House were chosen by state voting constituencies; 
(7) the President and Vice President were chosen by state 
appointed electors; and (8) "federal judgeships were 
state appointments, since the President and Senators who 
made these appointments owed their own offices to the 
states. 

Obviously, most of the "proofs" employed were 
highly debatable but they were certainly enough to con- 
vince the South Carolinian statesman that the United 
States was a government of sovereign states which had 
merely entrusted, not transferred, the delegated powers 
to the federal center. Transfer of powers would have 
implied that the states had divested themselves of a cer- 
tain amount of sovereignty, an impossibility since sov- 

ereignty, according to Calhoun, was by definition a total 
characteristic: 

There is no difficulty in understanding how 
powers appertaining to sovereignty, may be 
divided; and the exercise of one portion del- 
egated to one set of agents, and another portion 
to another; or how sovereignty may be vested 
in one man, or in a few, or in many. But how 
sovereign? itself--the supreme power-can 
be divided,-how the people of the several 
states can be partly sovereign and partly not 
sovereign-partly supreme, and partly not su- 
preme, it is impossible to conceive. Sover- 
eignty is an entire thing;-to divide, is,-to 
destroy it. 92 

Thus, the central government was not devoid of pow- 
ers but, rather, had been delegated certain powers by the 
sovereign states. And, to the extent that it exercised these 
delegated powers, it retained "the right to determine the 
extent of its powers in the first instance, [but] by no 
means . . . had the right to make its judgement final and 
binding on all"" when one or more of the sovereign 
states were opposed. Through the years, Calhoun be- 
lieved, this principle had been perverted by a system of 
judicial arbitration in which judges viewed their own 
appointments, promotions, protection against impeach- 
ment, and interests as being inextricably linked to the 
central government. This illegal form of arbitration had 
resulted in the curious situation whereby the states which 
had created the center were, in fact, at the mercy of their 
"offspring." The situation was in need of remedy. 

The Practice: 
Nullification 

Calhoun's remedy was two-fold-the first part relating 
to the "coordinate" relationship of the states to the cen- 
tral government; the second, relating to the ultimate sov- 
ereignty of the states themselves. 

The first, the mutual negative, was derived from John 
Taylor's concept of a Constitutional veto. Serving 
largely as a stopgap measure, the negative could be em- 
ployed if an act of the central government was offensive 
to one or more of the states. The "veto" power would 
then delay implementation of the act pending a Consti- 
tutional amendment. The central government retained 
the same prerogative over state acts. This veto power 
would not extend to all legislation-a condition which 
Calhoun admitted might have a stultifying effect-but 
"only to the execution of such acts of the central [state] 



government as might present a question involving a di- 
vision of powers between this government and the gov- 
ernments of the states  enter]."^ 

The second remedy related exclusively to the states 
and their duty and right as sovereign parties to the Con- 
stitutional compact, to determine the parameters of the 
obligations set forth in the Constitution: 

. . . The right of states to determine the extent 
of obligations imposed by the Constitutional 
compact necessarily involved two additional 
rights; pronouncing a federal act in conformity 
or not in conformity with the compact's pro- 
visions and pronouncing an act judged incon- 
sistent with these provisions to be null, void, 
and of no effect. Determining for themselves 
the mode and measure of redress to be adopted, 
the states could interpose for the purpose of 
arresting within their respective limits an act 
which they had found to be void. By the ex- 
ercise of this right of interposition the dele- 
gated powers were prevented from encroaching 
on the reserved powers.95 

Calhoun conceded that this right of nullification might 
be subject to abuse and cautioned the states to be ex- 
ceedingly prudent and conservative in their use of it. In 
addition, he enumerated several systemic safeguards 
which would mitigate the possibility of abuse. First, if 
One state wrongfully nullified an act of Congress, the 
Other states, correctly interpreting the act, would tend 
to support the center. Second, the two political parties, 
as interstate entities, would tend to unify the states and 
thus enhance their sense of union. Finally, a nullification 
conflict, like the mutual veto, could be clarified and 
resolved through the process of Constitutional amendment. 

Be that as it may, the amendment process did not 
imply the same finality with regard to nullification as it 
did with regard to the mutual veto: 

. . . A case involving the interposition of a 
state in its sovereign character [nullification] 
was in a somewhat different category [from the 
mutual veto]. Here the state was bound to ac- 
quiesce in the decision reached by the amend- 
ing process if the act of the central government 
was consistent with the character of the Con- 

stitution and ends for which it was established 
and was thus fairly within the scope of the 
amending authority. If it was not, the state was 
not bound to acquiesce in the decision. In such 
a case it could choose to secede from the 
Union. It made known its election to stay in 
the Union by rescinding the act by which it 
had interposed its authority and bound its cit- 
izens to disobedience to the federal act in ques- 
tion. A failure to rescind was itself tantamount 
to secession.% 

In 1832, the United States Congress imposed still an- 
other protective tariff. In order to mollify southern pro- 
test, however, the new tariff was a more moderate version 
of the one enacted four years before. To South Carolin- 
ians, now represented by a new states' rights party, the 
moderation was quite clearly not good enough. 

In November of 1832, a state convention "instructed 
the legislature to adopt all measures necessary to give 
full effect to the [Convention] ordinance and to prevent 
the enforcement of the tariff acts after February I,  
1833."97 Further, the people of South Carolina were 
instructed that they owed allegiance only to the state- 
not to the federal government. 

In response, President Jackson requested Congress to 
take steps in order to "solemnly proclaim that the Con- 
stitution and the laws are supreme and the Union indis- 
soluble."98 Congress, in turn, authorized the President 
to use military force, if necessary, to ensure South Car- 
olina's compliance with the federal law. 

Through the providence of the time, the crisis failed 
to materialize. Weakened and embittered by its fellow 
southern states' failure to support it, South Carolina was 
in no position to meet the federal force. On February 1, 
1833, it rescinded nullification. 

Though unsuccessful in 1833, the idea of nullification 
did not die. Nor did the sectional tensions and bitterness 
subside. Instead, as the nation became increasingly po- 
larized through the succeeding 28 years, the theories of 
John C. Calhoun blossomed in southern esteem and were 
accorded the legitimacy of correct Constitutional inter- 
pretation. In its own feeble and unsuccessful way, South 
Carolina had set a powerful precedent. For his part, so 
too had Andrew Jackson. 



The Long Road to National Supremacy: 
From Duality of Powers to Duality of "Nations" 

From the 1830s to the 1860s, the nation embarked on 
the long and treacherous journey that would eventually 
lead it to the ultimate mechanism for determining the 
nature of its Constitution-war. When the last battle 
ended, so also did the long debate pitting national su- 
premacy against state sovereignty: the nation was clearly 
supreme. This was the federal legacy of the War Between 
the States. Yet, perhaps most significantly and certainly, 
to many observers, more surprising, the Constitution 
itself survived. Indeed, it survived the "decision" of its 
most heinous "interpreter," the gun. 

THE PRESIDENCY, 
THE CONSTITUTION, 

AND THE LIMITS OF NATIONAL 
AUTHORITY 

The Constitution, the National Bank, 
and Andrew Jackson 

JACKSONIAN RESOLUTION OF THE 
NATIONAL BANK DEBATE 

Ironically, the man whose threat of strong national 
action had averted the South Carolinian nullification cri- 
sis in 1833, was himself an avid states' righter and fer- 
vent crusader against the accoutrements of national 
power. This was particularly true in the case of the long 
embattled national bank. 

By the 1830s, the bank (long a visible-almost sym- 
bolic-point of contention between Anti-Federalists and 
Federalists, Federalists and Republicans, and finally 
broad constructionist Republicans and strict construc- 
tionist Republicans) had become the debatable purview 
of the Dernocra t~~~ on the one side and the WhigsIM on 
the other. The basic arguments for and against the bank 
had changed little over the years. Thus, the Whigs, under 
the leadership of Henry Clay, argued the necessity and 
propriety of the bank as the basis of sound national mon- 
etary policy, while the Democrats dubbed it an unwar- 
ranted intrusion. New circumstances and personalities, 
however, would this time ensure its lasting demise. 

The critical new personality was the leader of the 
Democratic Party, President Andrew Jackson. Unlike his 
recent predecessors, Jackson was, at the very least, a 

forceful President; at the very most, more than willing 
to take things into his own hands. At any rate, he was 
not the least bit hesitant to personally "handle" the bank. 

In 1832, in an attempt to establish support for the 
institution, bank officers sought early recharter. The bill, 
subsequently sponsored by Sen. Clay, won Congres- 
sional approval despite the concerted opposition of 
states' righters. Jackson, however, vetoed the bill on the 
grounds that it was an unconstitutional invasion of state 
powers (this, in spite of the fact that the Supreme Court 
had previously ruled on the bank's Constitutionality) and 
Clay was unable to muster sufficient strength for an 
override. Far from resolved, the bank issue hung in 
limbo. lo '  

Taking advantage of the obvious uncertainty, Jack- 
son-unwilling to wait for the expiration of the bank's 
charter in 1837-simply began withdrawing funds from 
the institution and depositing them in state banks. l o ?  That 
this was an ultimately ingenious (if questionable) use of 
Presidential power became clear in 1837 when the de- 
pleted bank failed to gain recharter. Hamilton's nation- 
alism was on the demise; his institution was dead. 

SEPARATE POWER, 
SEPARATE INTERPRETATION 

President Jackson's veto of the 1832 bank bill was in 
clear contradistinction to Chief Justice Marshall's ruling 
in McCulloch v .  Maryland. In fact, Jackson did not ac- 
cept the Supreme Court as the final arbiter of Consti- 
tutioi,al questions in my case: 

The Congress, the Executive, and the Court 
must each for itself be guided by its own opin- 
ion of the Constitution. Each public officer 
who takes an oath to support the Constitution 
swears that he will support i t  as he understands 
it, and not as it is understood by others. It is 
as much the duty of the House of Represen- 
tatives, of the Senate. and of the President to 
decide upon the Constitutionality of any bill 
or resolution which may be presented to them 
for passage or approval as it is of the supreme 
judges when it may be brought before them for 
judicial decision. The opinion of the judges 



has no more authority over Congress than the" 
opinion of Congress has over the judges, and 
on that point the President is independent of 
both. '03 

Obviously, Jackson's "method" for solving Consti- 
tutional disputations had one serious flaw: it would fail 
to solve Constitutional disputations. Presumably, the 
President considered a problem resolved if the three 
branches were in proximate agreement, a situation un- 
likely to occur in the event of a constitutional emer- 
gency. Moreover, the Jacksonian position lacked his- 
torical validation. "So accepted was [the] conception of 
the Supreme Court as the final arbiter of the Constitu- 
tional system that Webster and Clay in Congress now 
attacked Jackson's stand as utterly unsound and 
revolutionary. " '04 

Fortunately for the future of the Court and the concept 
of judicial arbitration, Jackson was able to appoint his 
Own Chief Justice in 1835-a justice who was himself 
an agrarian Democrat. To Jacksonian Democrats, what 
the justices lacked in legitimacy and integrity as the 
Marshall Court, they gained as the Taney Court. 

The Pierce Veto and the Strict 
Limits of the General Welfare Clause 

Renewed acceptance of the Court after about 1835 did 
not end Presidential interpretation of the national Con- 
stitutional role. Thus, in 1854, President Franklin Pierce 
placed strict and significant limits on the scope of the 
general welfare clause: 

[If] Congress is to make provision for [pau- 
pers] the fountains of charity will be dried up 
at home, and the several states, instead of be- 
stowing their own means on the social wants 
of their own people may themselves, through 
the strong temptations, which appeals to states 
as individuals, become humble suppliants for 
the bounty of the federal government, revers- 
ing their true relation to this Union.Ios 

Pierce used the reasoning noted above to veto a bill 
Which would have provided federal aid to the indigent 
insane. The bill, written by reformer Dorthea Dix, sought 
aid only for this very distinct category of poor. Yet, 
Pierce argued that the welfare clause of the Constitution 
did not empower Congress to provide for indigents of 
any son outside the District of Columbia. In fact, he 
viewed even such a limited step as having an inherently 
insidious nature, for if Congress had the power to aid 
the destitute insane, it had "the same power to provide 
for the indigent who are not insane; and thus to transfer 

to the federal government the charge of all the poor in 
all the states. " I M  

The 33rd Congress chose not to override the President 
and Pierce's veto remained the definitive statement on 
federal responsibility for aid to the poor until 1933. It 
would take a different kind of poverty, in a different 
slice of time, in a substantially different nation to "re- 
peal" that veto. 

ROGER TANEY AND THE DUALITY 
OF THE COMMERCE POWER 

The concept of dual federalism has long been asso- 
ciated with the name of Chief Justice Roger Taney. the 
gentleman farmer and lawyer who succeeded the 34-year 
"reign" of John Marshall. In subsequent years, Taney 
(his contribution to Constitutional law often obscured by 
his untimely and unpropitious decision in the case of 
Dred Scott v. Sanford)Io7 would be regarded in different 
ways by different scholars and jurists. So too, the mean- 
ing, scope and overall historical importance of Taney's 
commercial dual federalism would be debated. 

Toward a Limited Dual Federalism: 
Distinguishing State Police Power 
From Federal Commerce Power 

In Gibbons v .  Ogiien, Chief Justice Marshall had 
clearly stated the commerce power of the national gov- 
ernment. However, he was somewhat less precise in 
addressing the question of concurrency. It will be re- 
called that he said, "[The commerce] power, like all 
others vested in Congress, is complete in itself, may be 
exercised to its utmost extent, and acknowledges no lim- 
itations. . . ." Thus, it could be inferred that Marshall 
felt the Congressional commerce power to be preemptive 
of any similar state power. Yet, after 1824, Congress 
did little in the way of regulation and the Courts, con- 
sequently, did little in the way of expounding on this 
function. 

From the outset of Taney's tenure, the Court began 
grappling with the meaning of the commerce clause vis- 
a-vis the federal and state governments. That the task 
was an arduous one is evidenced by the fact that it took 
the justices 16 years to arrive at something even ap- 
proaching a definitive statement. In the interim, how- 
ever, they were forced to distinguish between the state 
police function and the commerce function. And as the 
Marshall Court was characterized by its unanimity, so 
was the Taney Court characterized by dissension. 

The first of the Taney commerce cases came before 
the Court in 1837. At issue in New York v .  Miln ( 1  837)'" 



was a New York state law which compelled ship captains 
arriving from foreign ports to delineate the physical con- 
dition of each passenger on their ships. The defendant 
in the case, Miln, argued that the New York act consti- 
tuted a form of regulation on commerce, that the power 
to regulate commerce was exclusive to Congress, and, 
therefore. New York was in violation of the Constitution. 
New York, on the other hand, declared that the act was 
not violative of the Constitution for the simple fact that 
it did not regulate commerce but, rather, was a function 
of the state's legitimate internal police power.'@' 

The state's argument allowed the Court to sidestep 
"the question whether the power to regulate commerce, 
be or not be exclusive of the states . . . " I b 0  Instead, the 
Court agreed that the law did not constitute regulation 
of commerce. In his opinion for the Court, Justice Bar- 
bour found New York rightfully employing its reserved 
powers. 

In 1847, the Court came closer to espousing a doctrine 
of dual federalism but the division of opinion-six jus- 
tices wrote nine separate opinions-kept the License 
Cases (1847)"' from entering the realm of definitive 
judicial decisionmaking. Nonetheless, and significantly, 
Justice Daniel stated that 

Every power delegated to the federal gov- 
ernment must be expounded in coincidence 
with a perfect right in the states to all that they 
have not delegated; in coincidence, too, with 
the possession of every power and right nec- 
essary for their existence and preservation."* 

Moreover, Justices Taney, Catron, Nelson, and Wood- 
bury appeared to indicate that the states retained a con- 
current right over commerce in the absence of federal 
regulation. Thus, Taney stated that ". . . the state may 
. . . make regulations of commerce for its own ports and 
harbors, and for its own territories; and such regulations 
are valid unless they come in conflict with a law of 
Congress. "I1 '  

Two years later, in the Passenger Cases (1849),ll4 the 
Court once more attempted to address itself to the con- 
currency of the commerce power. Again, however, the 
justices could hardly have been accused of resoluteness 
(the Court split 5-4 with all five majority justices writing 
their own opinions and three of the four dissenters sep- 
arately expounding their views). Nonetheless, the ma- 
jority, lead by nationalist Associate Justice ~ c k a n ,  
stated that taxes imposed by the states of Massachusetts 
and New York on passengers arriving in their ports con- 
stituted state regulation of foreign commerce, that reg- 
ulation of such commerce was "exclusively vested in 

Congre~s,""~ and therefore the acts were void under the 
Constitution. 

In his dissent, Taney denied that the states' taxes had 
been imposed for the purpose of regulating commerce. 
Rather, he found that the taxes had been imposed to keep 
undesirables (paupers and victims of disease) from en- 
tering Massachusetts and New York. This, he claimed, 
was a legitimate state police function carried on for the 
"well-being of the people of the  state^.""^ 

Toward a Limited Dual Federalism: 
"Selective Exclusiveness" 

In 185 1, a more unified Taney Court (7-2) finally 
applied what has come to be known as the doctrine of 
"selective exclusiveness"-at best, a modified version 
of dual federalism. In Cooley v. Board of Wardens of 
the Port of Philadelphia (1851),"' the Court asserted a 
limited sphere of commercial concurrency: 

. . . The grant of commercial power to Con- 
gress does not contain any terms which ex- 
pressly exclude the states from exercising an 
authority over its subject matter. If they are 
excluded, it must be because the nature of the 
power, thus granted to Congress, requires that 
a similar authority should not exist in the 
states. . . . [Tlhe mere grant of such power to 
Congress, did not imply a prohibition on the 
states to exercise the same power. . . . [I]t is 
not the mere existence of such a power, but 
its exercise by Congress, which make it in- 
compatible with the exercise of the same power 
by the states. . . . 

Now, the power to regulate commerce, em- 
braces a vast field, containing not only many, 
but exceedingly various subjects, quite unlike 
in their nature; some imperatively demanding 
a single uniform rule, operating equally on the 
commerce of the United States in every port; 
and some, like the subject now in question, as 
imperatively demanding that diversity, which 
alone can meet the local necessites of navigation. 

[Tlhe nature of this subject is such, that until 
Congress should find it necessary to exert its 
power, it should be left to the legislation of the 
states. . . . 118 

To many who associate dual federalism and states' 
rights with the Taney Court, a reading of Cooley, its 



most famous and definitive commerce case, may came 
as something of a surprise. Indeed, the Court admitted 
that concurrent commerce powers did exist but not uni- 
versally; and, in fact, one could infer that a specific 
Congressional decision to regulate in this area would 
Preempt state authority. Certainly, the Court did nothing 
to alter the broad interpretation of the national commerce 
Power which Marshall had articulated 27 years earlier, 
though it did attempt to maintain some measure of jur- 
isdictional balance. 

In the final analysis, the Taney Court was reacting to 
a different time, a different economy, and an increasingly 
different set of socia] and philosophical values than had 
John Marshall. Moreover, they, like Marshall, reacted 
to the lack (rather than onerous presence) of federal reg- 
ulatory measures-if there was to be regulation, that 
task, in the mid-180C)s, fell to the states. In such context, 
the Taney ru\ings-al\owing for substantial jurisdictional 
latitude-were sound ones indeed. 

The Taney Court version of commercial dual feder- 
alism, then, was merely a seed-a seed to be cultivated 
by succeeding judges, in less crisis prone times. AS for 
Roger ~ a n e ~  and his associates, history would remember 
them less as the makers of generally reasonable and 
moderate case-by-case decisions bearing on the relation- 
ship between the states and the national government, 
than as advocates of dual federalism and states' rights 

the unfortunate and misguided jurists who six years 
after the Cooley decision were to lead the nation head- 
long into civil war. 

THE GREAT CRlSlS IN FEDERALISM: 
SLAVERY, SECTIONALISM, 

AND STATES' RIGHTS (TO SECEDE) 

By the 1840s, the Court's moderate seed of dual fed- 
eralism would increasingly be offset by a national duality 

far more extreme and tragic consequence. Obscured 
the enlarged franchise and "commonizing" of gov- 

ernment which Jacksonian Democracy had wrought, sec- 
tional antagonisms simmered below the surface-stead- 
i l ~  Worsening rather than abating as westward expansion 
and territorial acquisition extended the arena of hostility. 

In the second third of the 19th Century, the basic 
of sectional conflict remained economic. But, 

where the discrete economic issue of the first third of the 
century bore the wholly economic and comparatively 
l nn~uous  trappings of a tariff, the issue surfacing in the 
Second third bore noneconomic implications as well- 
'mplications of the most profoundly moral, human, and 
emotional nature. ) I 9  

The "Great Divide:" 
The Rise and Sustenance of 
Congressional Sectionalism 

STATE SOVEREIGNTY IN CONGRESS: 
CALHOUN'S SIX RESOLUTIONS 

While it would be a mistake (albeit, a romantic one) 
to believe that the bulk of northerners (citizens or public 
officials) were full-blown abolitionists by the late 1830s. 
it was already obvious to astute southern observers that 
the tide was turning against slavery. Needless to say, 
among the shrewdest of these observers was John C. 
Calhoun. 

By 1837, it had become clear to Calhoun that a north- 
em dominated Congress (a phenomenon already extant 
in the House of Representatives) would increasingly find 
support for abolishing slavery in the District of Columbia 
and, eventually, use its power over interstate commerce 
to limit slavery in the southern states. This possibility, 
in tum, afforded Calhoun the opportunity to give leg- 
islative substance to his theories on state sovereignty, 
a task which took the form of six resolutions-~nly one 
of which failed to pass-presented to Congress in De- 
cember of 1837. While the national legislature did not 
sanction nullification and secession, it had departed so 
far from the thinking of Hamilton and Marshall that, led 
by Calhoun, it now endorsed an official concept of state 
sovereignty-the Constitutional contradistinction of na- 
tional supremacy. 

RENEWAL OF THE TERRITORIAL DEBATE: 
19th CENTURY CONGRESSIONAL 
BRINKMANSHIP 

Increasingly, population gains and the greater, more 
balanced wealth of the north were destroying the delicate 
equilibrium established by the Missouri Compromises. 
This relative northern affluence, in turn, allowed the 
opponents of slavery the latitude to state their views 
more boldly and more frequently. Further exacerbatinga 
the widening sectional imbalance and enmity, the ac- 
quisition of new western lands in the mid-1800s again 
brought to the fore the question of slavery in the tem- 
tories-an issue now of preeminent importance to both 
north and south. I2O 

Of course, neither the supporters nor the opponents 
of territorial slavery lacked for Constitutional or philo- 
sophical justifications of their viewpoints. Certainly in 
slavery, as in other Constitutional questions, "what you 
wished to see, determined where you looked" or even 
"how you read." Hence, northern abolitionists pointed 
to the due process clause of the Fifth Amendment ("[no] 



person . . . shall be . . . deprived of . . . liberry . . . 
without due process of law . . .");I2' expounded end- 
lessly on full Congressional sovereignty over territories 
(and consequently, the slave status of territories); and 
looked ultimately to nature and a "higher law" (a law 
to which involuntary servitude was repugnant). 

Southerners employed their own Constitutional con- 
struction to support temtorial slavery. Using the Fifth 
Amendment as deftly as had his northern counterparts, 
Sen. Jefferson Davis argued that slaves were property 
and, therefore, were Constitutionally protected from con- 
fiscation ("[no] person . . . shall be . . . deprived of 
. . . properly without due process of law . . .");I2* Cal- 
houn's adherents held that because the federal govern- 
ment was a mere agency of the states, it "could not 
administer the common properties (temtories) against 
the interests of any of the [states]";12' and still other 
proponents of slavery endorsed the so-called doctrine of 
"squatter sovereignty," which contended that territorial 
legislatures (simple creatures of the national legislature) 
had not the power to deny personal rights (in this case, 
the right to own slaves) to territorial  squatter^."'?^ 

Between 1846 and 1850, the foregoing arguments 
were the grist of unprecedented and debilitating debate 
between northern and southern Senators and Represen- 
tatives. The ultimate status of the new western territories 
appeared irreconcilable and the "right to bear arms" was 
nowhere exercised more frequently than in the halls of 
Congress itself. In short, by 1849, the nation seemed 
destined for civil war. Yet, in the 1 lth hour, and each 
in his own way, the nation's now aging great statesmen 
would avert the tragedy. In the last major event of their 
lives, the Great Compromiser, the Great Orator, and the 
Great Carolinian would save the nation. 

The Compromise of 1850, developed by Henry Clay 
and orchestrated by Daniel Webster and Stephen Doug- 
las, was a series of bills which created the new territories 
of Utah and New Mexico with no stipulation as to slave 
status, greatly strengthened the Fugitive Slave Lan, by 
making federal marshalls responsible for the recovery 
of runaway slaves, admitted California as a free state, 
and abolished the slave trade in the District of Columbia. 
When Congress accepted the package, the nation-saving 
contribution of Clay and Webster, both of whom were 
to die less than two years later, became obvious. For his 
part, John C. Calhoun contributed to the success of the 
compromise in a negative way-a way which probably 
helped to save the nation but only at a substantial loss. 
In March of 1850, Calhoun-vehemently opposed to any 
compromisedied. His death left his followers in dis- 
array, unable to effectively thwart the pending legislation. 

Through the Compromise of 1850 Congress again took 

its turn as chief Constitutional arbiter and won a final 
decade of peace for its efforts. That decade, in turn, was 
probably crucial to the developing power of the north 
and the eventual victory of Union and national suprem- 
acy. From 1850 to 1860, the north became wealthier, 
more prone to nationalism, and increasingly gained the 
support of the northwest. Congressional compromise 
thus favored union-but only temporarily. 

BEGINNING OF THE END: 
THE KANSAS-NEBRASKA ACT 

The uneasy calm produced by the Compromise of 
1850 was to last only four years. When the dream of a 
transcontinental railroad translated into further territorial 
organization, the slavery question burst forth once 
more-this time to confront Nebraska, the last of the 
Louisiana Purchase, and Stephen Douglas, the "little 
giant" from Illinois. Douglas' zeal for westward expan- 
sion and development; his desire for Presidential office; 
his relative disinterest in the slavery issue; and a strong 
dose of political savvy which led him to seek actively 
southern support, resulted in the Kansas-Nebraska Act 
of 1854. 

In order to gamer southern support, the 1854 act 
formed the Nebraska and Kansas territories on the basis 
of popular sovereignty and repealed the "36" 30' line" 
of the Missouri Compromise of 1820. Those territories 
could henceforth decide for themselves whether or not 
to institute slavery. Compromise was forsaken for po- 
litical expediency, an old wound was reopened, and 
thereafter, moderation on both sides was in short sup- 
ply.'25 In the atmosphere of escalating crisis, it appeared 
only natural that the nation turn to its highest court for 
reasoned opinion. The nation was to be sorely 
disappointed. 

Slavery and the Supreme Court: 
The Case of Dred Scott v. Sanford 

In 1857, the Supreme Court of the United States, under 
enormous political decided to hear the case of 
Dred Scott, the former slave of a U.S. Army surgeon. 
Scott, originally from Missouri, had moved with his 
owner to the free state of Illinois and later to the free 
territory of Wisconsin. Shortly after his final move back 
to Missouri, Scott's owner had died, and title to Scott 
passed to a New Yorker, John A. Sanford. Scott then 
proceeded to bring suit against Sanford, claiming that 
his years of domicile in Illinois and Wisconsin had con- 
ferred freedom upon him. When the Missouri Supreme 



Court rejected his claim, Scott took his case to theU.S. 
Supreme Court. 

Unfortunately, from the beginning, the cards in the 
highly politicized case were stacked against Dred Scott. 
According to Edwin S. Corwin: 

From 1848, proslavery was in a majority on 
the Court, and that interest then and there 
started the drive which culminated in the Dred 
Scott case, to elevate decisions of the Supreme 
Court interpretative of the Constitution to a 
level with the Constitution itself.IZ6 

Nor did the Court-seven to two proslavery men--even 
attempt to hide what could only be considered its un- 
seemly judicial "politicking:" before making its deci- 
sion public, Justice Catron released the Court's opinions 
to President Buchanan as material for his forthcoming 
inaugural address. 

Not unexpectedly, the Court split 7 to 2 against Scott. 
AS was usually the case with the Taney Court, this trans- 
lated into nine separate opinions. Taney's opinion is 
generally cited. 

The Court first took up the question whether Scott was 
a citizen of the United States and therefore entitled to 
Sue in United States courts. The answer: "We think 

. . not . . . ."IZR A strict historical as well as Consti- 
tutional constructionist, Taney apparently felt that be- 
cause the founders regarded "Negroes of the African 
race . , . as beings of an inferior latter day 
America must also function according to that premise, 
regardless of "the justice or injustice, the policy or im- 
Policy of [the] laws. " I3O 

Second, the Chief Justice pointed out that only two 
clauses in the Constitution referred to "Negroes of the 
African race," and both treated them as property.I3' 

Finally, the leading opinion looked to the reserved 
Powers of the states: 

The government of the United States had no 
right to interfere for any other purpose but that 
of protecting the rights of the owner, leaving 
it altogether with the several states to deal with 
this race. . . . The states evidently intended 
to reserve this power exclusively to them- 
selves. . . ,132 

Having decided that Dred Scott had no right to bring 
his case before the Supreme Court, the normal course 
of action would (and no doubt should) have been to 
simply drop the case. Yet, Taney felt himself under 
tremendous pressure to make a more definitive statement 
O n  slavery, particularly territorial slavery. Thus, he went 
On, "We proceed . . . to inquire whether the facts relied 

on by the plaintiff entitled him to his freedom. . . 
In declaring that Scott was not entitled to freedom, the 
Chief Justice again used a state sovereignty argument 
very close to one employed by Calhoun. That is, the 
territories were merely held in trust for the sovereign 
states by the federal government which, therefore, had 
no right to impose any internal police mechanisms on 
them. Congress, according to Taney, had been acting 
unconstitutionally and hence, the Missouri Compromise 
was held void. In declaring the Missouri Compromise 
unconstitutional, Taney completed the work begun by 
Congress three years earlier. In an age of extremes, com- 
promise had been put to rest, its last rites administered 
by the Supreme Court. 

The Court's decision to rule on Dred Scott's claim to 
freedom and slavery in the territories after declaring that 
the case was not within the jurisdiction of the federal 
courts left the justices open to serious attacks that the 
decision was merely "obiter dictum"'" and therefore 
not admissible as law. At any rate. Taney's static inter- 
pretation of history and the Constitution itself ignored 
historical and Constitutional realities. Furthermore, his 
explicit assumption of state sovereignty was highly in- 
consistent with his assertion that those same states could 
not even define citizenship. Worst of all, the Court had 
been given the opportunity to make sound Constitutional 
judgement but, instead had entered the political arena 
in order to advocate the continuance of slavery-an in- 
stitution kindly described as "peculiar. '' 

By 1857, civil war was, no doubt, inevitable. Cer- 
tainly, it was neither planned nor caused by Chief Justice 
Taney or his associates on the Court. However, in as 
much as the Dred Scott case was badly decided on his- 
torical, Constitutional, logical, and moral grounds. it 
became the grist of bellicose debate which catapulted an 
antislavery northern Republican into the Presidency. 
Dred Scott v. Sanford was not the cause of war, but it 
was the "straw that broke the nation's back." 

From Election to Secession: 
Constitutional Crisis and American 

Armageddon 

To all but the most extreme southern Democrats, now 
led by Jefferson Davis of Mississippi, the Dred Scott 
decision was a disaster. Northern Democrats, under the 
tutelage of Stephen Douglas. were embarassed; the dying 
Whigs viewed it as an end to the moderation they had 
always advocated; and the new Republican Party was 
appalled, some of them openly advocating court-packing 
as a means of redress. One thing, at least, was clear to 



all parties, every side, and both sections: compromise 
and conciliation had now become virtually impossible. 135 

Nowhere was the irreconcilable national rift more ap- 
parent than in the election of 1860. When the smoke 
from the Presidential nominating conventions had cleared, 
the nation had four candidates (the products of only three 
parties) from which to choose. Representing the more 
moderate center position were Stephen Douglas, the 
choice of the northern Democrats, and John Bell, a Con- 
stitutional Unionist (formerly Whig) from Tennessee. 
Yet, as the nation had moved to extremes, so too had 
the real Presidential contest. Thus, the southern Dem- 
ocrats nominated John C. Breckenridge of Kentucky as 
the standard bearer for state sovereignty and southern 
institutional prerogatives. Denouncing Dred Scott and 
territorial slavery, the Republicans nominated Abraham 
Lincoln, a candidate just as unlikely to seek compromise. 
None could be expected to capture the majority of the 
popular vote-and none did. 

Of course, the electoral college vote went to Abraham 
Lincoln, a bittersweet victory, indeed, which invited the 
inevitable.IM Based on the outcome of the election, by 
January of 1861, seven southern states had seceded; on 
March I 1, just seven days after Lincoln's inauguration, 
those states adopted a Confederate Constitution; and on 
April 12, following a southern attack on Fort Sumter and 
the addition of four more states to the Confederacy, the 
new President of the now precarious Union ordered 
suppression of the southern rebellion. The nation was 
at war. 

FROM DISUNION TO NATIONAL 
SUPREMACY: 

THE CONSTITUTIONAL LEGACY OF 
THE CIVIL WAR 

The ultimate Union victory in the Civil War acted as 
the official solution to the three great paradoxical dichot- 
omies which had plagued the American federal system 
since its inception. Officially (though, in reality, not 
without much post-war struggle), northern triumph es- 
tablished the nature of the Union, the nature of American 
democracy, and the nature of the economy. 

First, from an obviously Constitutional perspective, 
the most important result of the Civil War was the res- 
olution of the nature of the Union. The long struggle 
between national supremacy and state sovereignty was 
militarily resolved in favor of national supremacy. Four 
years after the War's end, in Texas v. White,~~~'Chief 
Justice Salmon P. Chase gave judicial sanction to na- 
tional supremacy: 

The union of the states never was a purely 

artificial and arbitrary relation . . . [Tlhe Con- 
stitution was ordained "to form a more perfect 
Union." It is difficult to convey the idea of 
indissoluble unity more clearly than by these 
words. What can be indissoluble if a perpetual 
Union, made more perfect, is not? . . . The 
Constitution, in all its provisions, looks to an 
indestructible Union, composed of indestruc- 
tible states. 

Second, the Civil War ended the enslavement of black 
people in a nation which guaranteed to "all men . . . 
life, liberty, and the pursuit of happiness." Certainly, 
slavery was the great visible issue over which the War 
was fought. It was an American paradox, so immense 
in its moral and economic implications that it produced 
insoluble political polarization. Thus, according to Rob- 
ert Dahl: 

Whether any republic could have arrived at 
a peaceful solution to any issue as monumental 
as slavery had become in the United States, 
no one can say with confidence. What we do 
know-what no American can forget-is that 
the American political system was unequal to 
the task of negotiating a peaceful settlement 
of the problem of slavery. Violence was sub- 
stituted for politics.139 

Through violence, a Constitution which had been re- 
peatedly interpreted as safeguarding the institution of 
slavery, was significantly altered so that henceforth it 
barred that institution. Through violence, Roger Taney's 
interpretation of the Founders' 'position on black citi- 
zenship was robbed of its meaning-the Constitution 
now guaranteed national and state citizenship to "all 
persons born or naturalized in the United States."14' The 
ultimate violence of human subjugation, then, was itself 
answered with violence. The manifest paradox of Amer- 
ican democracy was solved-resolution of the subtle 
paradox, of course, would take more time. 

Third, the War resulted in the triumph of commer- 
cialism over agrarianism, serving as America's violent 
introduction to the industrial revolution. With Union 
victory, Hamiltonian commercial expansion would pre- 
vail over Jeffersonian agricultural parochialism; northern 
capitalism over southern feudalism: ' 

Unimpeded by the political opposition of the 
southern slavocracy, the Republican coalition 
of north and west carried through a program 
of comprehensive changes that insured the ex- 
pansion of industry, commerce, and free farm- 



ing. . . . Instead of the policies of economic - 
laissez faire that the slavocracy had demanded 
(side by side with a rigid and meticulous gov- 
ernmental intervention to protect slavery), the 
Republicans substituted the doctrine that the 
federal government would provide assistance 
for business, industry, and farming: the pro- 
tective tariff, homestead, land subsidies for 
agricultural colleges, transcontinental railways 
and other internal improvements, national 
banks. When the defeated south came back 

into the Union, it had to accept the compre- 
hensive alteration in government policy and 
economic institutions that the historian Charles 
A. Beard was later to name the Second Amer- 
ican Revolution. I 4 l  

In resolving the three paradoxes, the Civil War--that 
great and horrible maelstrom of American federalism and 
Constitutionalism-made the United States what many 
20th Century ~ m e r i c a h s  assume it always had been: a 
democratic, capitalist nation.'42 

No State Shall Make or Enforce Any Law . . .: 
The Fourteenth Amendment and The "Second 

Constitutional 

The second "American Revolution" that was the Civil 
War was Constitutionally acknowledged by way of the 
Founeenth Amendment, particularly its first section: 

All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the state 
wherein they reside. No state shall make or 
enforce any law which shall abridge the priv- 
ileges or immunities of the citizens of the 
United States; nor shall any state deprive any 
Person of life, liberty, or property, without due 
Process of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws.143 

Indeed, "the Great Fourteenth Amendment"'+' has 
Itself been called a "revolution." First, and most readily 

it signaled a "revolutionary" change in fed- 
eralism for it made "national citizenship primary and 

citizenship derivative therefrom. Second, through 
Court decisions, it institutionalized dual federalism, "the 

that the reserved powers of the states must be 
'Onsidered in determining the extent of the powers del- 

. egated to Congress. . . . "M The theory of state sover- 
I '  

e l gn t~  was thus increasingly replaced with a judicial 
'Ou~ling of national supremacy and states rights. Third, 
and less obvious from the beginning, it "revolutionized" 
due Process of law, elevating it from a procedural safe- 
guard to a substantive Constitutional guarantee. Finally, 

Revolution" 

in the years to come, the Amendment would be instru- 
mental in "revolutionizing" the role of the Supreme 
Court, affording that body the opportunity to shape the 
economic policy of the nation and the states. 

CREATION OF THE FOURTEENTH 
AMENDMENT: 

THE CONSTITUTIONAL LEGACY OF 
RECONSTRUCTION 

It is one of the sadder ironies of history that during 
the second phase of American development the Four- 
teenth Amendment seemed to work its "Constitutional 
miracle" on all but its original intended purpose--the 
equal protection of the nation's black citizens. Thus, in 
1935, Constitutional historian, Andrew C. McLaughlin 
wrote: 

So little has the Negro profited by the Four- 
teenth Amendment through judicial determi- 
nation, so signally inoperative has it proved 
to be in establishing or maintaining social 
equality, that even . . . brief consideration [of 
its uses in this regard] seems unnecessary. One 
is tempted to say that, for the main purposes 
in the minds of its originators, the amendment 
has been a cdmplete failure.14' 

What was in the "minds of its originators" has been 
debated quite vigorously over the years.'4s. However, 



right or wrong, the accepted prevailing notion contends 
that the Fourteenth Amendment-along with the Thir- 
teenth and Fifteenth Amendment~~~~-was  drafted by a 
Republican Reconstruction Congress for the primary 
purpose of assuring the rights of black citizens and for 
the secondary purpose of asserting national suprem- 
acy.'5O More specifically, the framing of the Fourteenth 
~ m e n d m e n t  was probably a reaction on the part of the 
so-called Radical  republican^'^' to the Dred Scott de- 
cision, the southern "Black Codes," moderate Presi- 
dential reconstruction, and Constitutional attacks on the 
Freedmen's Bureau Bill and the Civil Rights Act of 
1866.'52 ~- . 

First, of course, the Amendment addressed Dred Scott 
v .  SanfordlS3 by offering national citizenship as well as 
the full range of privileges and immunities to blacks born 
or naturalized in the United States. Second, if correctly 
applied, it would negate the so-called southern "Black 
Codes" which, in effect, constituted a virtual contin- 
uation of black peonage and reinstitutionalized white 
economic and political hegemony.'54 Third, coming in 
a period of Radical ascendancy, the Amendment, at least 
in part, was framed in reaction to the moderate policies 
of President Johnson, an increasingly unpopular man 
both politically and personally. Finally, and most di- 
rectly responsible, the Amendment was drafted because 
of the successful Johnson veto of the Freedman's Bureau 
Bill and the possibility of a Constitutional roadblock for 
the Civil Rights Act of 1866.15' 

The Fourteenth Amendment, modeled in many re- 
spects after the Civil Rights Act, was the product of the 
Joint Committee on Reconstruction, a body dominated 
by Radical philosophy. Following protracted debate, the 
proposed Amendment passed both houses in June of 
1866 but the greater problem lay in ratification-three- 
fourths approval demanded the support of some of the 
southern states, if indeed those entities were to be con- 
sidered states at all. This dilemma, in turn, depended 
upon the outcome of the Radical military reconstruction 
plan-at best, a Constitutional bugaboo. 

Thus, in due course, the success of the Fourteenth 
Amendment became intricately involved with the success 
of Radical legislation and the theory of reconstruction 
which underlay that legislation. To this end, the Radicals 
propounded a "dead state" theory wherein the former 
confederate states were considered politically dead and 
therefore to have forfeited their rights. The practical ae- 
plication of this belief, the Miliran Recortstructior~ Act 
and the Second Reconstruction Act, both of March 1867. 
was to divide the ex-Confederate states into five military 
districts until they were readmitted to the Union. Read- 
mittance would be granted when a state had passed (with 

black enfranchisement and rebel disfranchisement) an 
acceptable new Constitution and when the state legis- 
lature had ratified the Fourteenth Amendment. 

These "nonstates," then, were obliged (indeed, for ! 

all practical purposes, were forced) to engage in one of 
the chief Constitutional privileges of the states, the 
amending process, in order to become states. Further- 
more, if the southern states were "dead." and thus not 1 

i technically part of the Union, any act of ratification on , 
i their part would seem superfluous. No doubt, through 

this rather convoluted Constitutional process, the Radi- 
cals sought to ward off dangers inherent in readmitting 
11 states which had taken no part in ratification-an 
eventuality which might later call into question the le- 
gality of the Amendment. 

Despite such Constitutional irregularities, the Radical 
strategy was a success. By June of 1868, three-fourths 
of the "states" had ratified and on July 28, 1868 the 
Fourteenth Amendment became a permanent part of the 
Constitution. 156 

THE FOURTEENTH AMENDMENT, 
PHASE ONE: 

THE RISE AND FALL OF BLACK CIVIL 
RIGHTS 

From its inception, the Fourteenth Amendment offered 
little protection to the black population it was supposedly 
designed to benefit. In fact, it would take nearly 86 years 
for the Supreme Court to interpret the equal protection 
clause in such a way that some were not considered 
"more equal than others."1s7 Nevertheless, the Court's 
initial reaction to cases brought under the Amendment 
was that the sole purpose of this Constitutional revision 
was to protect the freed man from oven discrimination 
on the part of the states and their agencies-if not well, 
then at least exclusively. This sense of limited purpose 
was first articulated in the Slaughter-House Cases of 
1873.'58 

First Cut: 
The Slaughter-House Cases 

The Slaughter-House Cases revolved around a Loui- 
siana law which gave one slaughtering company exclu- 
sive rights to use its premises for all livestock slaugh- 
tering within the City of New Orleans. Presumably. the 
statute was' passed as a public health measure but the 
effect was to create a gorvernment sanctioned monopoly. 
Subsequently. those companies which were excluded 
from using their own premises for slaughtering sued. 
claiming that the statute violated the Fourteenth Amend- 



merit by impinging upon their privileges and immunities, 
denying them equal protection, and depriving them of 
Property without due process of law."9 This use of the 
Amendment was at least visionary; at most the beginning 
of a virtual Constitutional revolution. Yet, "the majority 

the Court seemed genuinely shocked by [this] use of 
the new amendment."l60 And, having been duly 
''shocked," they proceeded to interpret it as narrowly 
as Possible while, at the same time, being fully aware 
that the "Court [was being] called upon for the first time 

give construction to these articles. . . ."I6' 
' Thus, the Court first used the opportunity to judicially 

Overrule the Dred Scott opinion (though obviously it had 
little to do with the case in question) for this, the majority 

was the major purpose of the Amendment: 

It declares that persons may be citizens of 
the United States without regard to their citi- 
zenship of a particular state. and it overturns 
the Dred Scott decision by making all persons 
born within the United States and subject to 
11s jurisdiction citizens of the United States. 
That its main purpose was to establish the cit- 
izenship of the Negro can admit of no doubt.162 

Nonetheless, the quotation noted above s w e d  the 
well in another sense. In dividing "citizenship of 

the United States" from "citizenship of a state," the 
justices were able to take legal refuge in the old 
of dual citizenship. Hence, the Fourteenth 

Amendment protected only the ~rivileges and immunities 
Of United States citizens, which, according to the Court's 
'is%. were relatively few in number. What the Counj 
In effect, was saying, 

. . was that the whole body of traditional 
of the common law and of state bills of 

rights still remained solely under the protection 
of the states. The "privileges or immunities" 
clause of the Fourteenth Amendment had not 
placed the federal government under an obli- 
gation to protect these rights against state vi- 
olation. So far as the federal Constitution was 
concerned, therefore, the and 
6 ' .  

Immunities" of the citizens of the separate 
States were in exactly the same status as they 
Were before the amendment was adopted. BY 
implication, the "privileges or immunities" 
clause had thus done nothing to disturb or re- 
strict the power of the various states to regulate 
Private property interests  within their  
boundaries. 163 

However, to interpret the Amendment in any other way, 
the'majority felt, would have the most dire consequences 
for the whole of American federalism: 

The argument we admit is not always the 
most conclusive which is drawn from the con- 
sequences urged against the adoption of a par- 
ticular construction of an instrument. But 
when, as in the case before us, these conse- 
quences are so serious, so far-reaching and 
pervading, so great a departure from the struc- 
ture and spirit of our institutions; when the 
effect is to fetter and degrade the state gov- 
ernments by subjecting them to the control of 
Congress, in the exercise of powers heretofore 
universally conceded to them of the most or- 
dinary and fundamental character; when in fact 
it radically changes the whole theory of the 
relations of the state and federal governments 
to each other and of both these governments 
to the people; the argument has a force that is 
irresistible, in the absense of language which 
expresses such a purpose too clearly to admit 
of doubt. I M  

Thus, while the Slaughter-House Cases had nothing 
whatever to do with black civil rights, they were used, 
by the majority, to establish a precedent-a precedent 
which, presumably, foreclosed Fourteenth Amendment 
interpretation for any other purpose but the protection 
of black rights. For the time being, this interpretation 
was of considerable importance and indeed defined the 
limits of the Amendment. In the years to come, however, 
quite a different aspect of the cases would come to cany 
the day, change the Constitution, and alter the framework 
of federalism. In the years to come, the majority opinion 
would fade into Constitutional oblivion; the four dissen- 
ters would prevail. 

Second Cut: 
From Civil Rights to 
Separate But Equal 

As the memory of the Civil War faded, the Court, like 
the nation, came to lose any of the fervor for black civil 
rights it might once have retained. Increasingly narrow 
interpretations of the federal protective role and state 
obligations to provide legal equality under the Fourteenth 
Amendment left the black citizen with only the shell of 
a Constitutional addition which supposedly had been 
designed almost exclusively for him. 

Thus, in one case the Court could aver that juries 
which purposely excluded black participation were un- 



c o n ~ t i t u t i o n a l , ~ ~ ~  while in a related case, state that "there 
shall be no [systematic] exclusion of (the black] race 
. . . but this is a different thing from the right . . . to 
have the jury composed in part of colored rnen."lM With 
a minimum amount of subtlety, the states could sidestep 
civil rights. 

In 1883, a mere 15 years after the ratification of the 
Fourteenth Amendment, the Court again dealt its positive 
civil rights features a massive blow. In the Civil Rights 
Cases,'67 a majority of eight ruled that the Civil Rights 
Act of 1875, a law forbidding segregation in transpor- 
tation, inns, theaters, and jury selection,'68 was uncon- 
stitutional. "Individual invasion of individual rights," 
spoke Justice Bradley for the majority, "is not the sub- 
ject-matter of the amendment."'69 The single dissenter, 
ex-slaveholder, Justice John Marshall Harlan, saw clearly 
and sadly what the Court had done in the name of Con- 
stitutional integrity and proprietary rights: "1 cannot re- 
sist the conclllsion that the substance and spirit of the 
recent amendments of the Constitution have been sac- 
rificed by a subtle and ingenious verbal c r i t i c i~ rn . " '~~  
Thus, subtly stripped of substance and spirit, it remained 
only for the Amendment to be legally stripped of those 
characteristics. That would await the passage of 13 more 
years. 

In the year 1896, the Supreme Court of the United 
States used its now substantial power to completely con- 
travene even the most narrowly defined intent of the 
Fourteenth Amendment. ' 'Informally, [employing] 'so- 
ciological' considerations as readily as their successors 
[the Warren Court] 60 years later,"'" eight justices sanc- 
tioned legalized state racism and thus chose to reflect the 
worst aspects of the times rather than transcend them. 
The tale of the Louisiana statute requiring racial segre- 
gation on railroads which promoted the landmark deci- 
sion in Plessy v. FergusonI7* has been ofttimes told. The 
Court's assertion that "if one race be inferior to the other 
socially, the Constitution of the United States cannot put 
them upon the same plane. . . ."I7' was, according to 
perennial dissenter, Justice Harlan, "quite as pernicious 
as the decision made by this tribunal in the Dred Scott 
case."174 And, over the years, "separate but equal" was 
practiced with heavy emphasis on "separate" and little 
if any regard for "equal. " 

The originally stated purpose of the Fourteenth 
Amendment was thus tragically voided. Federal protec- 
tion of the Constitutional privileges and immunities and 
legal equality of blacks was made meaningless. Only the 
empty words of the Amendment remained-empty for 
the purposes of civil rights but increasingly meaningful 
for other, probably unintended purposes. 

THE FOURTEENTH AMENDMENT, 
PHASE TWO: 

SUBSTANTIVE DUE ~ROCESS, 
VESTED RIGHTS, AND FREEDOM OF 

If the Court was less than comfortable with the task 
of striking down state laws which abrogated the civil 
rights of black people, it came increasingly, in the late 
19th and early 20th centuries, to find its niche in negating 
statutes which impinged upon the rights of private in- 
dustry. This judicial tendency toward the protection of 
business and unregulated capital expansion often lay with 
the social and economic predilections of the justices 
themselves. Hence, as early as 1875. Supreme Coud 
Justice Samuel Miller forewarned, in no uncertain terms, 
of the judicial bent of his "brothers" on the high court: 

I have for 13 years given all my energies 
and my intellect to the duties of my office, and 
to the effort to make and keep our court what 
it should be. . . . But I feel like taking it easy 
now. I can't make a silk purse out of sow's 
ear. I can't make a great Chief Justice out of 
a small man. 1 can't make Clifford and 
Swayne, who are too old, resign, nor keep the 
Chief Justice from giving them cases to write 
opinions in which their garrulity is often mixed 
with mischief. I can't hinder Davis from gov- 
erning every act of his life by his hope of the 
Presidency, though I admit him to be as honest 
a man as I ever knew. But the best of us cannot 
prevent ardent wishes from coloring or warp- 
ing our inner judgment. 

It is in vain to contend with judges who have 
been at the bar the advocates for 40 years of 
railroad companies, and all the forms of as- 
sociated capital, when they are called upon to 
decide cases where such interests are in con- 
test. All their training, all their feelings are 
from the start in favor of those who need no 
such influence. 17' 

The Slau hter-House Cases: a T e Dissents 

If the Slaughter-House Cases of 1873 were t e m p  
rarily significant as strict limitations upon the use of the 
Fourteenth Amendment, the dissents of Justices ~ i e l d  
(for himself, Chief Justice Chase, Justice Swayne. and 
Justice Bradley) and Bradleyub were to have a longer 
range and more profound impact on Constitutional inter: 



pretation. It will be recalled that the state legislature of 
Louisiana had granted a monopoly to a single slaugh- 
tering house in New Orleans for the stated purpose of 
Protecting the health of the residents of that city. When 
the excluded butchers brought suit based upon their read- 
ing of the Fourteenth Amendment, the majority of five 
justices upheld the Louisiana statute by employing a dual 

I citizenship argument. Accordingly, the Amendment ap- 
plied only to the rights of United States citizens; the 
rights of the citizens of the several states were left to the 
several states. Such a reading, of course, might have 

' 

occurred had the Fourteenth Amendment never been 
added to the Constitution at all, a point of which the 
dissenters were well aware. And, accordingly, Justice 
Bradley in his dissent contended that the whole realm 
of fundamental, traditional rights was the sacred trust of 
i ' 
every free government."177 By implication, therefore, 

he placed the states under the constraining influence of 
the federal Bill of Rights. 

From Munn v. Illinois to 
Smyth v. Ames: 

The Development of Substantive Due 
Process and Its Application to the 

States 

The dissenting opinions expressed in the Slaughter- 
House Cases would not be fully incorporated into ma- 
jority decisions for 17 years. Such an interpretative con- 
version required a fundamental reordering of judicial 
values. In the case of the Slaughter-House majority, the 
most prized of judicial sacred cows was the traditional 
relationship between the federal and state go~ernments- 
a relationship which allowed for little federal interference 
'"0 the state legislative process. This strictly defined 
dual federalism was the principal value of the old order 
and it would increasingly become an antebellum anach- 
'Onism in a new world of expanding capital. 

Of course, the Supreme Court was merely one of the 
major variables which colored and shaped America's late 
19th Century struggle to emerge from its pre-war agrarian 
heritage. The others were the industrialists and capital- 
ISfs3 on the one hand, for whom that emergence was a 
preeminent goal, and a veritable bonanza of state leg- 
Islation, on the other, which sought to regulate and con- 
"01 those capitalists. The two latter variables stood at 

and the former was forced to become 
arbiter--economic now as well as Constitutional. 

The quarrel between industrialist and state legislature 
found its primary arena in the agricultural states of the 
Plains, midwest, and west. Thus, for example, a granger- 
dominated legislature would fix the maximum charges 

which an elevator operator could charge a farmer for 
storing his grain. This, in fact, was precisely what 
prompted Munn v. Illinois, 17* the most famous of the so- 
called Granger Cases. 

MUNN V, ILLINOlS AND 
OLD ORDER STATES RIGHTS 

As in many of the agricultural states, the Illinois leg- 
islature of the 1870s was dominated by farmers-people 
who viewed the new wave of industrial expansion not 
as neutral progression, but rather as a force which moved 
forward only at the considerable expense of the agri- 
cultural economy and life style. Nor was this belief the 
product.of agrarian paranoia. It was a reality; a reality 
which the legislatures sought to mitigate. In Illinois, the 
answer was legal rate fixing. 

Hence, in 1877, a battle between Chicago grain ele- 
vator operators and the state of Illinois came before the 
Supreme Court. The state claimed that it was merely 
utilizing its Constitutional prerogative to regulate a busi- 
ness "affected with a public interest." 179  The elevator 
operators employed a more complex argument-he 
which would become increasingly significant in the years 
to come. The nature of their argument is worth noting. 

The operators' case turned upon a number of key con- 
cepts: among them, state interference with interstate 
commerce,IR0 vested rights, and due process of law. The 
latter two are of special importance to this section. 

The concept of vested rights is synonymous with that 
of natural rights and, therefore, was well-established at 
the time of the Munn case. Moreover, throughout most 
of American (and, before that, British) history, the most 
sacred of the vested rights was a person's right to his 
property. This was certainly the case in 1877. However, 
the postwar use of the concept by emerging industrialists 
was somewhat novel. First, the operators claimed that 
they were "persons" as that term was used in the Four- 
teenth Amendment. In addition, they asserted that their 
ability to charge whatever reasonable rate the market 
would bear represented the earning capacity of their 
property and thus, in a legal sense, the fixing of that 
charge constituted a deprivation of the property itself. 

Such deprivation was not inherently unconstitutional 
but the elevator operators claimed that they had been 
deprived of property without due process of law. Due 
process, of course, was an equally old conceptdating 
back at least to the 13th Century and the Magna Charta. 
Yet, its traditional function had been to serve as a pro- 
cedural safeguard. That is, due process of law had always 
been interpreted to mean that a law or justice was eq- 
uitably (and Constitutionally) created and applied. Even 



this would be a somewhat broad description. for in prac- 
tice due process was almost exciusively applied to the 
administration of criminal justice. Nonetheless, a law 
created by a duly elected state legislature and applied to 
all elevators in the City of Chicago bore the trappings 
of a statute which adhered exactly to due process. The 
operators, however, had another view of due process; 
one that was not necessarily newI8' but which certainly 
was not widely accepted or used. They viewed due proc- 
ess as a substantive Constitutional guarantee. In other 
words, it was their belief that due process acted as "a 
guarantee against unreasonable legislative interference 
with private p r~per ty . " '~?  Thus, a law itself could be 
unconstitutional on Fourteenth Amendment due process 
grounds. Obviously, such an interpretation could effect 
a legal revolution. It could. It would. But with Munn v. 
Illinois, it did not. 

The majority of justices (seven as in the Slaughter- 
House Cases) strongly disagreed with the operators' con- 
tention. With regard to the plaintiffs' vested rights and 
due process guarantees, Chief Justice Waite averred: 

Under [its police powers] the [state] gov- 
ernment regulates the conduct of its citizens 
one towards another, and the manner in which 
each shall use his own property, when such 
regulation becomes necessary for the public 
good. . . . Looking . . . to the common law, 
from whence came the [property] right which 
the Constitution protects, we find that when 
private property is "affected with a public in- 
terest, it ceases to be juris privati only. " l K 3  

Yet, perhaps even more important in explaining the 
majority's position was its overriding "old order" belief 
that state legislation seldom came within the purview of 
federal judicial decisionmaking-state legislatures were 
their own best judges. Again, the Chief Justice spoke: 

For us the question is one of power, not of 
expediency. If no state of circumstances could 
exist to justify such a statute, then we may 
declare this one void, because [it is] in excess 
of the legislative power of the state. But if it 
could, we must presume it did. Of the propriety 
of legislative interference within the scope of 
legislative power, the legislature is the exclu- 
sive judge. 

Once more, Justice Field dissented; once more. he 
demurred of the thinking of his judicial brothers; and 
once more, he reflected a new, coming order of national 
judicial preeminence and unrestricted private property: 

I am compelled to dissent from the decision 
of the Court in this case, and from the reasons 
upon which that decision is founded. The prin- 
cipal upon which the majority proceeds is, in 
my judgement, subversive of the rights of pri- 
vate property, heretofore believed to be pro- 
tected by Constitutional guarantees against leg- 
islative interference. . . . 

The new order was rapidly approaching and Justice Field 
would live to see it. 

SMYTH V. AMES AND NEW ORDER 
PRIVATE PROPERTY RIGHTS 

Between 1877 and 1890, the Court moved slowly to- 
ward the concept of substantive due process, though it 
was careful to restrain itself from actually overruling a 
piece of legislation on those grounds. l K 6  

A change of attitude so profound as to repeal a state law 
on Fourteenth Amendment due process grounds required 
more than the judicial version of a revelation. In fact, it 
required a new Court. 

By 1890, all but two of the Slaughter-House Cases 
justices had died or retired. The two remaining were Field 
and Bradley, the dissenters. If the old justices were men 
whose values were colored and ordered by a deep-seated 
belief in the almost sacrosanct separation of the federal 
and state governments, the new justices held no such 
beliefs. If the old Court was weaned on antebellum ideals, 
the new Court was weaned on those of Reconstruction. 
Thus, the new Court (the Court of the 1890s and beyond) 
was a new Republican Court-a Court which treasured 
the postwar principal of national supremacy and, even 
more, the tenets of unrestrained capital expansion. These 
men with a firm view of their Constitutional role and an 
even firmer one of their economic doctrine. They saw the 
potential power of the Court and they intended to use it. 
- In 1890, the Chicago, Milwaukee, and St. Paul ~ a i l y  
way Company brought suit against the state of Minnesota 
for establishing a railroad commission which fixed carrier 
rates with no regular procedures for notice or hearings. 
Now the Court, once reticent to interfere with state leg- 
islation and regulation, declared that "the question of 
the reasonableness of a rate charge . . . is eminently a 
question for judicial investigation. requiring due process 
of law for its determination."'" And having investigated 
the Minnesota statute, the Court found it  unconstitu- 
tional, on due process and equal protection grounds. 

The Court of nine new men had thus opened the Con- 
stitutional Pandora's box which their predecessors had 
refused to breach. The Supreme Court of the United 



States had taken a first step toward establishing itself as 
the final judge of state legislation. It was a bold step and 
L ' 

an assumption of authority," which the dissenters vig- 
orously declared, "it [had] no right to make. . . ."Ia8 
Ironically, the dissent was written by Justice Bradley. 

Eight years after the Chicago, Milwaukee, and St. 
Paul Railway Company decision, the Court completed 
its reversal-now, embellishing its role of umpire over 
State legislation with that of " 'super-commission,' 

. . concerned not only with the reasonableness of rates 
but whether the rates fixed permitted a 'fair return on a 
fair valuation' of property."I8' Thus, in Smyth v. 
A m e s , ~ ~  the Court set forth a "test"1y1 for determining 
what was "fair." The vagueness of the Smyth standard 
was so outstanding that the justices assured themselves 

lack of business in the future-thrust, in the years to 
come, "constantly into rate issues on a case-by-case 
basis. . . ."I92 Nor did the Court's vague ruling merely 
generate more business for itself. By the very fact of this 
case-by-case consideration, the whole arena of state reg- 
ulation was thrown into confusion-a confusion which 
Profitted industry by tying the hands of the state com- 
missions. The federal Court had come full circle from 
refusing to deem almost any state legislation Constitu- 
tionally unacceptable to preempting the economic reg- 
ulatory function of the states. The result was a tremen- 
dous new national potential for power achieved at the 

of the states but it was power held by men whose 
goal was not necessarily to aggrandize the central gov- 
ernment itself. On the contrary, the power was used, 
according to Bernard Schwartz, to convert "the Four- 
teenth Amendment . . . into a Magna Carta for business, 
!n place of the Great Charter for individual rights which 
Its framers had intended."lgThe new order had arrived. 

The Freedom of Contract Cases: 
State Social Regulation and Judicial 

Laissez Faire Economics 

In the same year that it decided Smyth v. Ames, the 
%n agreed to hear a case involving a state statute 
limiting the houri per day which people working in 

smelters, or refineries could labor. The Utah stat- 
ute in question in Holden v. Hardy194 had been enacted 

Protect those engaged in these particularly unhealthy 
and dangerous occupations. Significantly, the Court's 
decision to hear the case revolved around the workers' 
"ght to enter freely into contract-the argument being 
that anY limitation of the workers' right amounted to 

of liberty without due process of law. This 
of substantive due process was relatively newly' and 

the Coun trod carefully as it initially had done in the 

property cases, wanting not "to deprive the states of the 
power to so amend their laws as to make them conform 
to the wishes of the citizens as they may deem best for 
the public welfare. . . ."IW Unlike the property cases, 
however, the Court needed relatively little time to de- 
termine that the sanctity of the state police power paled 
in comparison with the new due process. 

Thus, in 1908, in Lochner v.  New Y ~ r k , ~ "  a majority 
of five justices held that a New York statute limiting the 
hours that bakers could labor "necessarily interferes with 
the right of contract between the employer and employ- 
ees . . . [and] the general right to make a contract in 
relation to his business is part of the liberty of the in- 
dividual protected by the Fourteenth Amendment to the 
federal C o n ~ t i t u t i o n . " ~ ~ ~  In this instance, the very lan- 
guage of the decision belied an underlying economic 
ideology far more than any Constitutional doctrine. for 
in the pristine world of perfectly free markets unhindered 
by all but the most laissez faire concept of government, 
employees were on equal contractual footing with em- 
ployers. In theory, sellers of labor had all the advantages 
on their side that buyers had on theirs. 

Justice Harlan dissenting for himself, Justice White, 
and Justice Day noted now that the Court had 

. . . enlarg[ed] the scope of the [Fourteenth] 
Amendment far beyond its original purpose 
. . . involv[ingl consequences of a far-reach- 
ing and mischievous character . . . [which] 
would seriously cripple the inherent power of 
the states to care for the lives, health, and well 
being of their citizens. . . . I w  

More compelling, however, was Justice Holmes dis- 
sent, for he saw clearly that the Court had done more 
than merely misinterpret the Fourteenth Amendment: 

This case is decided upon an economic the- 
ory which a large part of the country does not 
entertain. If it were a question whether I agreed 
with that theory, I should desire to study it 
further and long before making up my mind. 
But I do not conceive that to be my duty, 
because I strongly believe that my agreement 
or disagreement has nothing to do with the 
right of a majority to embody their opinions 
in law. . . . The Fourteenth Amendment does 
not enact Mr. Herbert Spencer's Social Stat- 
ics. . . . [A] Constitution is not intended to 
embody a particular economic theory, whether 
of paternalism and the organic relation of the 
citizen to the state or of laissez faire. It is made 
for people of fundamentally differing views. 



and the accident of our finding certain opinions 
natural and familiar or novel and even shocking 
ought not to conclude our judgement upon the 
question whether statutes embodying them 
conflict with the Constitution of the United 
States.200 

During the next several years, the Court appeared to 
back down from its much criticized Lochner decision, 
partially due to Holmes' stinging criticism, partially due 
to special circumstances surrounding ensuing cases, and 
partially due to a brilliant brief presented by then attorney 
Louis Brandeis in favor of state work-hour limitati~ns.~Ql 
It seemed that the Court had reversed itself on Lochner. 
In fact, the Court simply lacked for related cases. Far 
from abandoning its laissez faire concept of economics, 
the Court increasingly, in other sorts of cases, used every 
opportunity to further it. And as for the Lochner decision, 
"reports of [its] demise were greatly exaggerated as 

events of the next decade [the 1920~1 were to prove. "?02 

By the first decade of the 20th Century, the "mean- 
ing" of the Fourteenth Amendment had been well- (if  
to many minds, incorrectly) established. Certainly, its 
interpretation had effectuated a new use of the centuries 
old concept of due process, a new Constitutional "per- 
sonhood" for corporations, and, indirectly, a new and 
vast source of power for the federal judiciary-ne which 
was used to assert national supremacy not for its own 
sake, but for the sake of business. To those "great lab- 
oratories of social, political, and economic experimen- 
tation"-the states-the new national judicial power 
meant legislative uncertainty and political limitation. 
Yet, such limitation did not necessarily result in a quid 
pro quo national gain. Dual federalism could be revived 
to exclude regulation on both sides. And, the Court was 
to prove time and again that "Mr. Herbert Spencer's 
Social Statics" could as easily be applied to Washington 
as it could to Minnesota. 

Court Constraints 
Dual Federalism and 

on Early Economic Regulationm 
The Regulatory "No-Man's ~ a n b "  

The great industrial growth of the late 19th and early 
20th Centuries did not confine itself neatly within the 
borders of the several states. Railroads carried people 
and cargo across the nation and the "captains of in- 
dustry" readily created "interstate trusts." It was an era 
that saw small entrepreneurs locked out of the "com- 
petitive" process and the public locked into the strangle- 
hold of rampant industrial expansion. The states were 
helpless to control the transnational arrogance of the 
"robber barons" and, by the turn of the century, the 
Court had badly curtailed even their internal controls. 
By the 1880s, it was becoming increasingly clear that 
only Congress could act to abate all the ill-effects of 
America's industrial revolution. It alone possessed a 
powerful Constitutional tool in the interstate commerce 
clause and it remained only to find a systematic and 
legally acceptable means of employing that tool. 

THE INTERSTATE COMMERCE 
COMMISSION: 

REGULATORY PROMISE VERSUS 
JUDICIAL REALITY 

As early as 1874, the Senate began considering leg- 

islation to control the competitive practices of the rail- 
r o a d ~ . ~ ~ '  Invariably, however, over the next decade, rail- 
road interests proved too powerful an obstacle to 
overcome: Congressional ideas foundered along with 
state regulations. Thus, it was not until 1886 that Con- 
gress was compelled to serious action-the result of the 
changing attitude of the Court toward state legislation. 

The case of the Wabash, St. Louis, and Pacijic Rail- 
way Company v. I l l i n ~ i s * ~  revolved around an Illinois 
statute prohibiting long-short haul rate discrimination; 
in this case, between certain Illinois cities and New York 
City. The Court's ruling found that 

. . . if it be a regulation of commerce, as we 
think we have demonstrated it is, and as the 
Illinois court concedes it to be, it must be of 
that national character, and the regulation can 
only appropriately exist by general rules and 
principles, which demand that it should be 
done by Congress of the United States under 
the commerce clause of the Constitution. . .*05 

Clearly, the Supreme Court was telling the states that 
they had no Constitutional right to regulate railroads once 
they had crossed state lines. In 1886 this was no mere 



Preemptive decision. Quite literally, state legislation was to collect data and make  report^.?^ 
the only regulatory game in town. 

The Congressional answer to the Court's "challenge" 
The problem was two-fold. In the first place, the 

Court-as it had done with state regulations-was at- 
was the Interstate Commerce Act of 1887. In view of 

tempting to shore up its own laissez faire economic doc- 
recent events, little debate seemed necessary and little, 

trine by ruling against some of the clear statutory au- 
apparently, occurred: thority of the ICC. Thus, in Interstate Commerce 

Constitutional issues were scarcely touched Commission v .  Brimson,?'O the Court stated that 

upon during the debate that preceded the pas- A quasi-judicial agency cannot be granted 
sage of the bill, for few questioned that the by Congress the power to compel testiomony 
federal government had authority thus to reg- or to make a final determination of private 
date  under the interstate commerce clause. rights. Such an agency cannot be invested with 
Only Sen. Leland Stanford of California had authority to punish for contempt by fine or 
the temerity to suggest that transportation was imprisonment. The proper procedure is for the 
not commerce and that a law regulating com- agency to place the witness before a federal 
mon carriers would therefore be unconstitu- court. The courts support the valid findings of 
tional. Stanford's rail interests were well quasi-judicial agencies and issue enforceable 
known, and no one took his argument orders .2'1 
s e r i o u ~ l y . ~ ~  

The Interstate Commerce Act averred that common 
carrier rates should be just and reasonable. Rebates and 
rate discrimination between persons or places were de- 
clared illegal. Long-short haul discrimination was for- 
bidden. Pooling and traffic agreements were o~ t l awed .?~ '  
Finally, the new law created a five-member Interstate 
Commerce Commission (ICC). 

The ICC was significant for a number of reasons. First, 
and most apropos of this chapter, the Commission was 
authorized to administer this completely overt manifes- 
fation of the Congressional interstate commerce power. 
Second, to that purpose, it was given the power "to hear 
complaints, to inquire into the books and accounts of 
railroads, to hold hearings . . . to compel attendance of 
Witnesses . . . [and] to issue cease-and-desist orders 
against any carrier found to be violating the provisions 

the law."*Os Third, the ICC was wholly unique at the 
h e  because it was the first federal commission to be 
given what appeared to be quasi-legislative, quasi-ad- 
ministrative, and quasi-judicial powers. It appeared, that 
IS, to cut through the normal "separation of powers" at 
the federal level as well as to place federal regulations 
Where, until recently, only state regulations had existed. 

All of this gave the Commission a substantial amount 
Of Potential power to bring order to an increasingly cha- 
Otic situation. This potential, unfortunately, was not soon 

be realized: 

The Commission started out bravely and 
accomplished something. Little by little, how- 
ever, its power for good was so whittled away 
by judicial decisions that by the end of the 
century it had become little more than a body 

Obviously, the Brimson ruling drastically curtailed the 
hearing capacity of the ICC, one of its most important 
statutory functions. 

In the second place, and in some fairness to the Court, 
the enabling legislation may have assumed toomuch but 
said too little. That is, certain capabilities essential to 
the effectiveness of the ICC were not actually stated in 
the Interstate Commerce Act. This was glaringly true of 
the Commission's power to fix rates. And when the ICC 
attempted to do just that, the Court made clear "that the 
grant of such a power is never to be implied.""' 

Despite such Congressional lapses, however, the real 
problem lay more with the first issue than with the sec- 
ond. What the Court had done, through continual neg- 
ative interpretation on both the federal and state levels, 
according to Rozann Rothman, was to make a judicial 
mockery of dual federalism: 

It was not until dual federalism was put to 
a new use in the 1880s and the Supreme Court 
used the concept to protect industrial capital- 
ism from regulation that the legitimacy of the 
concept was eroded. This interpretation created 
a no-man's land in which neither federal nor 
state governments could act to remedy 
inequit ie~.~" 

Hence, finally, in perhaps its "unkindest cut of all," 
the Court even curtailed the Commission's fact-finding 
role. In Interstate Commerce Commission v. Alabama 
Midland Railway Company,*14 the Court asserted its own 
right to "reverse the Commission on its facts or deter- 
mine new ones. "215 The result, according to Justice Har- 
lan, dissenting, was to go "far to make that Commission 



a useless body for all practical  purpose^."^^ 
By the turn of the century, the Commission, courtesy 

of the Supreme Court, had become little more than a 
glorified public information agency. For the time being, 
control of interstate commerce was a sham, existing (or, 
rather, "nonexisting") in that Constitutional "no-man's 
land." Lest it feel lonely, however, it was soon to be 
joined there by government antitrust activities. 

THE SHERMAN ANTITRUST ACT: 
THE PROBLEM OF TRUST, 

ANTITRUST, AND ANTI-ANTITRUST 

The railroads were not the only industrial giants whose 
often unscrupulous activities gave cause for concern. On 
another front, some industries were seeking to avoid the 
pitfalls of cut-throat competition through combination. 
Thus, for instance, the Standard Oil Company was the 
product, in 1882, of a trust combination of the 39 leading 
refinery companies. Needless-to-say, this trust resulted, 
for all practical purposes, in a monopoly of the nation's 
oil refining capacity. Moreover, similar mergers were 
occurring in the sugar industry and in steel and iron 

All of this aroused the wrath of public opinion and 
substantially undercut small-scale free enterprise. So 
obviously unsavory had this wholesale monopolizing 
become and so outraged were public opinion, small busi- 
nesses, liberals, and other reform elements, that in 1888 
both political party platforms endorsed some form of 
antitrust l e g i ~ l a t i o n . ~ ' ~  The result was the Sherman Anti- 
Trust Act of 1890: 

Naturally the Constitutional basis for the act 
was the interstate commerce clause. It declared 
every contract or combination or conspiracy 
in restraint of interstate or foreign trade or com- 
merce to be illegal. It also declared it illegal 
to monopolize or attempt to monopolize any 
part of interstate or foreign commerce. Vio- 
lation of the act was made a punishable of- 
fense. The act lay on the statute book for sev- 
eral years without serious ruffling of its pages.?Iq 

The several years were five. 
In 1895, the federal government brought suit against 

the American Sugar Refining Company in an attempt to 
dissolve its near-monopolistic holdings-in this case. 
"near"-monopolistic meant 94% of the U.S. sugar re- 
fining capacity.??" The government claimed that this re- 
sulted in a restraint of interstate commerce, unnaturally 
high prices, and a restriction of trade. However. the 

Court ruled against the government. In so doing, it fell 
back upon the narrowest possible definition of com- 
merce, declaring that "commerce succeeds to manufac- 
ture, and is not a part of it."22' 

Thus, although the Court admitted the sugar trust to 
be a monopoly restraining free manufacture, it declared 
that it was not on this account illegal for manufacturing 
was not commerce. Further, if this unregulable manu- 
facturing trust did restrain commerce, it was an "indi- 
rect" restraint and, therefore, presumably, legally be- 
nign. Again, the Supreme Court-bastion of laissezfaire 
economic purity-had turned dual federalism upside- 
down. Again, it had created a Constitutional "no-man's 
land" in which no one could act to protect the public, 
small business, and, increasingly, the economy itself. 
According to Kelly and Harbison: 

United States v.  Knight marked the begin- 
ning of a "twilight zone" between state and 
national powers-a zone in which neither the 
federal government nor the states could act. 
Certain economic problems it was obviously 
beyond the competence of the states to regu- 
late; yet they were now Constitutionally be- 
yond the authority of the national government. 
. . . In other words, certain phases of national 
economic life lay outside the control of both 
the states and the national government. No 
more complete perversion of the principles of 
effective federal government can be imagined.??? 

Yet even in this perverse state, a use-acceptable to the 
Court-could be found for the Sherman Anti-Trust and 
Interstate Commerce Acts. 

WHEN THE COMMERCE POWER AND 
NATIONAL SUPREMACY ARE 

"LEGITIMATE:" 
IN RE DEBS AND THE RESTRAINT OF 

ORGANIZED LABOR 

In 1895, the same year in which it attempted to dis- 
solve the American Sugar Refining Company, the U. S. 
Justice Department issued an injunction against Eugene 
V.  Debs and other leaders of the American Railway 
Union and the Pullman Strike on the hases of the Intrr- 
state Commerce Act and the .' Iierm,ln A;;,i-Ttm ! A(. ! .  
When the Chicago Circuit Court upheld the injunction. 
Debs petitioned the Supreme Court for a writ of habeas 
corpus. Significantly, the Court denied the writ.?22 

Suddenly. all the powers of the national government 
and Congress, effectively buried for the purpose of pros- 



ecuting business, were exhumed for use against the strug- 
gling labor movement. Suddenly, the federal government 
was unquestionably supreme. Suddenly, it possessed 
herculean strength and, more important, could legiti- 
mately use it: 

The entire strength of the nation may be used 
to enforce in any part of the land the full and 
free exercise of all national powers and the 
security of all rights entrusted by the Consti- 
tution to its care. The strong arm of the na- 
tional government may be put forth to brush 
away all obstructions to the freedom of inter- 
state commerce or the transportation of the 
mails. If the emergency arises. the army of the 
nation, and all its militia, are at the service of 
the nation, to compel obedience to its law.22" 

If the Court was inconsistent in its application of the 
Constitution, it succeeded in retaining meticulous co- 
herency in its economic do~ t r ine . ??~  Labor unions, after 
all, were antithetical to the laissez-faire notion of indi- 
vidual freedom of contract. Collective labor advantage, 
(his notion held, would be won only at the expense of 

capitalism. Thus, whether or not the Debs injunction 
was a legitimate federal function under the Interstate 
Commerce Act, the Sherman Anti-Trust Act, and the 
Constitution, was quite beside the point. For the Supreme 
Court of the late 19th and very early 20th Centuries, the 
Constitution had taken second place to economic theory; 
Congressional statutes were selectively applied; and dual 
federalism was used to create a legal chasm-the realm 
of business and industry and no one else. 

In 1901, President McKinley was assassinated and his 
Vice President succeeded to the high office. A liberal 
nationalist, Theodore Roosevelt obviously was not 
aligned with the conservative limbo typified by the 
Court. He considered himself progressive and intended 
to use the federal government in general and the Presi- 
dency in particular to further his objectives. Thus would 
begin a 20-year period in which, for the most part, ju- 
dicial laissez faire economics lay dormant. To be sure, 
it was merely a period of latency, but a latency long 
enough to allow a significant coup in federalism. The 
"third revolution" did not occur until the era of the 
second Roosevelt, but the planting of its seeds were 
begun by the first. 

The Progressive Interlude: 
Growth of the National Police, Regulatory, 

Spending, and Taxing Powers 
- 

For the nearly four decades since the death of Abraham 
Lincoln, the White House had been occupied by a series 
Of individuals whose conception of the Presidency was 
anything but dynamic. Thus. on the one hand, power 
and leadership had accrued to a generally conservative 
Congress, while, on the other. the Court kept the e m -  
nOmic life of the nation in a virtual stranglehold. The 
Presidency had become the least potent branch of gov- 
ernment-in this form, hardly the place for a man of 
Theodore Roosevelt's temperament. 

Roosevelt envisioned the Presidency to be a "stew- 
ardship" charged with the responsibility of caring for 
lhe Welfare of the American people. To this end, he 
believed that any power not specifically denied to the 
Preside;lt by the Constitution could be used by him. 
Hence, the President later wrote: 

The most important factor in getting the right 
spirit in my Administration, next to the in- 
sistence upon courage, honesty, and a genuine 
democracy of desire to serve the plain people. 
was my insistence upon the theory that the 
executive power was limited only by specific 
restrictions and prohibitions appearing in the 
Constitution or imposed by the Congress under 
its Constitutional powers. My view was that 
every executive officer, and above all every 
executive officer in a high position, was a stew- 
ard of the people bound actively and affirm- 
atively to do all he could for the people, and 
not to content himself with the negative merit 
of keeping his talents undamaged in a napkin. 
I declined to adopt the view that what was 



imperatively necessary for the nation could not 
be done by the President unless he could find 
some specific authorization to do it . . . . In 
other words, I acted for the public welfare, I 
acted for the common well-being of all our 
people, whenever and in whatever measure 
was necessary, unless prevented by direct con- 
stitutional or legislative pr~hibi t ion .??~ 

Roosevelt's personal "stewardship," in turn, had tell- 
ing ramifications for the entire federal system, for that 
position was born of what he called the "New 
Nationalism:" 

The state must be made efficient for the work 
which concerns only the people of the state; 
and the nation for that which concerns all the 
people. There must remain no neutral ground 
to serve as a refuge for lawbreakers, and es- 
pecially for lawbreakers of great wealth, who 
can hire the vulpine legal cunning which will 
teach them how to avoid both jurisdictions 
. . . . The New Nationalism puts the national 
need before sectional or personal advantage. 
It is impatient of the utter confusion that results 
from local legislatures attempting to treat na- 
tional issues as local issues . . . . This New 
Nationalism regards the executive power as the 
steward of the public welfare . . . .**' 

In spirit and in practice, the New Nationalism would 
persist for the most part until after World War I .  

CREATING A FEDERAL POLICE 
POWER: 

CONTRIBUTION .OF THE 
"MUCKRAKERS" 

One would search endlessly and in vain for the "police 
clause" in the United States Constitution. If the founders 
possessed legal vision, they were neither social nor eco- 
nomic prophets. Thus, they failed to foresee the begin- 
ning of urbanization, the crushing floods of immigrants, 
or the problems of an era two centuries removed. They 
failed to foresee the merchandizing of putrid meat from 
the great packing houses of the Midwest-they failed, 
for that matter, to foresee even the packing houses. Nor 
did they possess the prescience to conjur up visions of 
widespread, sophisticated international trafficking in 
prostitutes. Finally, the mostly gentlemen farmers who 
framed the Constitution did not envision small children 
laboring 60 hours a week and more in industrial sweat- 

shops. In short, national police problems in times of 
peace were simply unanticipated. Police problems were 
local in their narrowest definition; state problems in their 
broadest. 

That the founders were not in this respect oracular 
may have been Constitutionally fortuitous. Such powers 
could well have resulted in a document cumbersome in 
its specificity, on the one hand, or delphic in its obscu- 
rity, on the other. And, whether or not intended, the 
framers had provided the means for the federal govern- 
ment to don the uniform of "super-cop." What 18th 
Century lawyers, scholars, and farmers did not see, 20th 
Century progressives did-the power to regulate com- 
merce and the power to tax could be transformed into 
the power to police. 

Policing Through Commerce: 
The Lottery Case 

The first Congressional attempt to police or regulate 
the public morals occurred in the area of gambling. The 
opening wedge was an 1895 act which declared illegal 
the interstate shipment of lottery tickets. Needless-to- 
say, "interstate" was, in this case, the significant var- 
iable, and what was the shipment of tickets but commerce 
in its most obvious form, traffic? 

The Supreme Court did not gain an opportunity to 
comment upon the Congressional policing of gambling 
for eight years. When it did, in Champion v.  A r n e ~ . ? ? ~  
it was asked by those opposed to the law t'o judge the 
case on two counts: first, that lottery tickets had no "real 
or substantial value in themselves, and therefore [were] 
not subjects of commerce;"229 and second, that Congress 
could not use the commerce power at any rate in a pro- 
hibitory form-that is to eliminate entirely a certain 
activity. 

In a rather tentative, case-specific, but nonetheless 
progovernment decision, the Court rejected both argu- 
ments. Thus, to the first point, Justice Harlan answered: 

We are of opinion that lottery tickets are 
subjects of commerce, and the regulation of 
the carriage of such tickets from state to state, 
at least by independent carriers is a regulation 
of commerce among the several states.?"' 

While to the second point he replied: 

If a state, when considering legislation for 
the suppression of lotteries within its own lim- 
its, may properly take into view the evils that 
inhere in the raising of money, in that mode, 
why may not Congress, invested with the 



power to regulate commerce among the several 
states, provide that such commerce shall not 
be polluted by the carrying of lottery tickets 
from one state to another? . . . 2 3 '  

As had so often been the case in the past, the Court 
Proceeded with caution. seemingly aware of the potential 
functional applicability of Champion v. Ames. Indeed, 
the case did open the way for increasing and more sig- 
"ficant use of the commerce power as a federal policing 
device. ye t ,  first, Congress was to invent another Con- 
stitutional means to the same approximate end, for as 
John Marshall had once taught the nation, "the power 
to tax involves the power to destroy . . . .2'2 

Policing Through Taxation: 
The Case of Oleomargarine 

In the year before the lottery case came to the Court, 
Congress took action to limit the sale of artificially col- 
PRd oleomargine. The law was largely the result of 
'"tense lobbying from the nation's dairy producers- 
margarine obviously cut into their markets-but it was 

predicated upon a valid social concern: margarine 
Producers were passing their product off as real butter. 
Unlike the lottery law, however, Congress here looked 
beyond its power to regulate interstate commerce. In- 
stead, it levied a prohibitory (ten cents per pound) tax 

colored margarine, while requiring a benign one- 
W n e r  cent per pound on color-free margarine. The in- 
tent was exceedingly clear and the case was before the 

in near-record time.233 
Again, the six to three decision favored the govern- 

ment and therefore denied the two major contentions of 
the litigant: (1) that Congress could only tax for the 
Purpose of raising revenues and not "to suppress the 

of the taxed art i~le;"~" and (2) that "the 
power to regulate the manufacture and sale of oleomar- 
garme [was] solely reserved to the several states 
. . . ."235 The judicial blessing apparently given, the 

Congressional "police power" moved full speed ahead. 

'HE NEW NATIONALISM AND 
EXPANSION OF THE POLICE POWER 

If the first decades of the 20th Century could be char- 
acterized by any particular phenomenon it would prob- 
ably be the rise of progressive movements and groups- 
Social crusaders, urban reformers, labor union organiz- 
ers, a New Nationalism charged with the energy of Theo- 
dore Roosevelt, and a New Freedom championed by his 

adveniuy, Woodrow Wilson. Moreover, urbani- 

zation stimulated the widespread distribution of popular, 
printed news and that, coupled with the zeal for social 
reform fostered a sort of crusading. investigative jour- 
nalism known both fondly and derisively a s  
"muckraking. "236 

Quite early in the century, the problem of tainted food. 
shipped to markets throughout the country. became grist 
for the battle of these reform-oriented newspeople. Sto- 
nes of bad, often physically injurious. products were. 
in turn, absorbed by a public no longer quite as willing 
to "be damned" by industry. More important. however. 
the news was received with characteristic enthus~asm by 
a President inclined toward the initiation of dramatic 
legislation. Thus, in 1906, the Pure Food and Drug Act 
became law, augmenting the growing police power of 
the federal government237 and on the same day, Congress 
passed the Meat Inspection Act, the legislative goal of 
the most famous "muckraker" of all. Upton S in~ la i r . "~  

Five years later, the Court ruled in favor of the Pure 
Food and Drug Act. In Hipolite Egg Company r.. United 
States,239 a unanimous Court found that 

Congress had the power to pass the Pure 
Food and Drug Act of 1906 which prohibited 
the introduction into the state by means of in- 
terstate commerce of impure foods and drugs. 
[Tlhese could be seized at any time since the 
purpose of the act was to prevent the use of 
such items, . . . The power of Congress to 
make "outlaws" of commerce applies to any 
trade. 240 

That power would next turn to a more overt "outlaw." 
Even before the turn of the century, the large waves 

of immigrants had been an enormous boon to the business 
of prostitution. According to some accounts. by 1909. 
New York had become one of the world's centers of the 
illicit trafficz4' - a sort of underground waystation for 
the shipment of women to other cities throughout the 
country. Obviously, such interstate movement was well 
beyond the reach of the Bureau of Immigration. 

In 1909, as a result of increased publicity over the 
problem, President Taft asked Congress for legislation 
to control what had become commonly known as the 
"white slave trade." In response, Rep. James Mann (D.- 
IL) introduced the White Slave Trade Act (or Mann Act) 
of 1910.242 The law made it a federal offense to ship 
women across state lines for immoral purposes. An ex- 
ceedingly popular piece of legislation, the Mann Act was 
sustained by the Court despite the fact prostitution could 
hardly be considered within the normal channels of com- 
m e r ~ e . ~ ~ '  Nonetheless, the Court had now adapted itself 
to a more flexible form of dual federalism: 



Our dual form of government has its per- 
plexities, state and nation having different 
spheres of jurisdiction, as we have said; but 
it must be kept in mind that we are one people 
and the powers reserved to the states and those 
conferred on the nation are adapted to be ex- 
ercised, whether independently or concur- 
rently, to promote the general welfare, material 
or 

Having shed its 1980s antiregulatory skin, the Court, it 
seemed was now in full step with the popular mood.245 

REVITALIZING THE FEDERAL 
REGULATORY ROLE: 

A NEW LIFE FOR "SHERMAN" AND 
THE ICC 

Roosevelt Versus the Trusts: 
The Northern Securities Case 

If the 26th President of the United States will forever 
be associated with any concept, that concept would be 
"trust busting." From the outset of his Administration, 
Theodore Roosevelt pledged to break the stranglehold 
of the great productive combinations which had devel- 
oped in the 1880s<ombinations, it will be recalled, 
which were protected by the Supreme Court from even 
the most rudimentary form of government control.246 

Thus, as early as his first address to the Congress, 
Roosevelt asked for new laws to supplement or replace 
the Sherman Anti-Trust Act. Barring any such federal 
legislation, he further announced plans to draft a Con- 
stitutional amendment with the same ultimate effect. 
However, as often was the case, the former "Roughnder" 
was less than successful against the strong conservative 
elements in the Senate-a situation which he tended to 
exacerbate by backing down too easily.247 Yet, if Roo- 
sevelt failed to show his strength amid the Senate "oli- 
garchs," he and his Attorney General, Philander C. 
Knox, showed brilliance and fortitude in their dealings 
with the Court. Roosevelt's failure to secure more ef- 
fective antitrust legislation led him to attempt renewed 
and vigorous prosecution under the existing Sherman 
Act-a law which had gone virtually unused since the 
E.C. Knight case of 1895. The Administration's first 
major success culminated in 1904. 

The details of Northern Securities Company v. United 
Statesza were illustrative of the extreme audacity of the 
industrial magnates of the late 19th and early 20th Cen- 
turies. More important, it was an audacity mixed with 
extreme power and wealth-a dangerous combination 

which could throw the market into a panic upon the 
impulse of big business. The situation, of course, was 
anathema to small investors and the public was becoming 
increasingly resentful. Hence, at the turn of the century, 
E. H. Harriman (Union Pacific Railroad) locked horns 
with James J. Hill and J.P. Morgan (Northern Pacific 
and Great Northern Railroads) causing the Northern Pa- 
cific (stock market) Panic of 1901. Thereafter, having 
rather whimsically thrown the economy into turmoil, the 
industrial "leviathans" settled upon the popular business 
compromise of the day: as easily as they had battled, 
they then combined. This time, however, the "captains ' 

of industry" had gone too far and the Justice Department 
quickly brought TO the surprise of nearly every- 
one-and seemingly overturning E.C. Knight-the Court 
held for the government: 

In this, as in former cases [monopolies] seek 
shelter behind the reserved rights of the states 
and even behind the Constitutional guarantee 
of liberty of contract. But this Court has here- 
tofore adjudged that the act of Congress did 
not touch the rights of the states, and that lib- 
erty of contract did not involve a right to de- 
prive the public of the advantages of free com- 
petition in trade and commerce. Liberty of 
contract does not imply liberty in a corporation 
or individuals to defy the national will, when 
legally expressed. Nor does enforcement of a 
legal enactment of Congress infringe, in any 
proper sense, the general inherent right of 
everyone to acquire and hold property. That 
right, like all other rights, must be exercised 
in subordination to the law. . . .2m 

For Future Reference: 
Swiff & Company and the 
"Stream of Commerce" 

The following year, the Roosevelt Administration re- 
peated its Northern Securities success in its prosecution 
of meat packers alleged to have entered into conspiracy 
to fix prices. In a sense, Swiji and Company v.  United 
Statesz5' merely upheld another government antitrust 
prosecution. Yet, the more substantial contribution of 
Swifr was Justice Holmes' formulation of the so-called 
"stream of commerce" doctrine. Thus, Holmes con- 
tended that even though the cattle sales in question had 
occurred entirely within one state they affected interstate 
commerce: 

Although the combination alleged embraces 
restraint and monopoly of trade within a single 
state, its effect upon commerce among the 



states is not accidental, secondary, remote, or 
merely probable. . . . 

It is said that this charge is too vague and 
that it does not set forth a case of commerce 
among the states. Taking up the latter objection 
first, commerce among the states is not a tech- 
nical legal conception, but a practical one, 
drawn from the course of business. When cattle 
are sent for sale from a place in one state, with 
the expectation that they will end their transit, 
after purchase, in another, and when in effect 
they do so, with only the interruption necessary 
to find a purchaser at the stock yards, and when 
this is a typical, constantly recurring course, 
the current thus existing is a current of com- 
merce among the states, and the purchase of 
the cattle is a part and incident of such 
commerce. 252 

Curiously, there were no dissents in the Swift case, 
Perhaps because the justices failed to see its implications. 

telling and vast implications it had: 

The Court's conservatives apparently con- 
sidered this dictum to be harmless enough; the 
combination was in sales and not production, 
and there was no dissent. In reality, the 
6' 

stream of commerce" doctrine was to be- 
come a basic legal concept in the expansion 
of the commerce power. The idea provided a 
logical premise under which production itself 
could later be held to be a part of commerce. 
Should this occur, the distinction between 
commerce and manufacturing would break 
down. This, in fact, is what happened after 
1937.253 

Between 1905 and 1937, however, lay 32 long Years. 

Rebirth of the Interstate Commerce 
Commission 

Crippled by a series of adverse judicial decisions in 
the 1890~,~"  the Interstate Commerce Commission had 

a regulatory shell-little more than a public in- 
formation agency and an ill-informed one at that. In large 
-re, this had been the result of a pervasive judicial 

Conf~sion" between Constitutional interpretation and 
indoctrination. However, a not insubstantial 

Part of the ICC's problems lay with its weak enabling 
legislation, a weakness which needed correction if that 

We, to function on even the most minimally ef- 

fective level. Roosevelt had failed in the legislative arena 
with antitrust but he experienced no such failure in the 
area of the Interstate Commerce Commission. 

Thus, in 1905, the President's request for adequate 
regulatory powers was met favorably by Rep. William 
P. Hepburn (R. IA). The Hepburn Bill amending the 
Interstate Commerce Act became the subject of pro- 
tracted and vitriolic debate, particularly in the Senate, 
with most of the fighting centering around the issue of 
appeals courts' right to review Commission decisions. 

As originally presented to the Senate, the bill severely 
limited the courts' reviewing powers, a provision which 
met with hostility among Senate conservatives. Their 
answer was a vague provision which failed to define the 
bounds of judicial review. Because the Senate would not 
have passed the act in more specific form, the bill's 
supporters were forced to accept the conservatives' 
amendment and hope for the best.255 Nonetheless, the 
Hepburn ActZS6 substantially strengthened the Commis- 
sion's hand, for it gave the ICC power to set rates (albeit 
ultimate, not original), with the burden of appeals placed 
upon the carrier rather than upon the Commission. Both 
these provisions were a vast improvement over the past. 
Their fate now lay with the courts.257 

As amenable as it had been to the new police powers 
and antitrust, so the Court now proved equally amenable 
to the strengthened ICC, claiming, the following year, 
that "the findings of the commission are made by law 
prima facie true."258 This, of course, was an absolute 
reversal from the Court's stance just ten years earlier. 
Nor was it to be an isolated nor an upper limit decision. 

In 1910, in Interstate Commerce Commission v. Illi- 
nois Central Railroad Company,259 the Supreme Court 
gave its blessing to the Commission as a policymaking 

In the same year, Congress further fortified the 
ICC by giving it an original rate-setting function261--a 
function which the Court thereafter approved.262 Yet, the 
Court's most remarkable decision was still to come. 

The case of Houston, East and West Texas Railway 
Company v. United States263 (otherwise known as the 
Shreveport Case) revolved around a rate structure set by 
the Texas railroad commission. Apparently, in an effort 
to undercut out-of-state competition, the commission had 
set rates at an unusually low level between Texas cities- 
rates which were considerably less than those for com- 
parable distances between Shrevepon, Louisiana and the 
same Texas cities. Thereupon, the Louisiana railroad 
commission requested the ICC to "lower the interstate 
rate charges to equalize competition. The Commission 
equalized competition-by ordering an increase in the 
intrastate rate structure. "264 The Court's reaction, known 
as the "Shreveport Doctrine," speaks for itself: 



Whenever the interstate and intrastate trans- 
actions of carriers are so related that the gov- 
ernment of one involves the control of the 
other, it is Congress, and not the state, that is 
entitled to prescribe the final and dominant 
rule, for otherwise Congress would be denied 
the exercise of its Constitutional authority and 
the state and not the nation, would be supreme 
within the national field. . . .265 

The Court had truly come full circle. 

"TO.. .PROVIDE FOR THE 
. . .GENERAL WELFARE:" 
BIRTH OF THE FEDERAL 

GRANT-IN-AID 
s 

Unlike the police power, federal grants to the states 
were not unique to the "progressive interlude" of the 
early 20th Century. Certainly, land grants had not been 
at all unusual and financial grants too had been in ex- 
istence-if not prominently, at least consistently since 
the 1 8 8 0 ~ . ~ ~  However, the first of the modern grants 
(those which, in years to come, would greatly increase 
the federal role) was developed in the Weeks Act of 191 1 .  
By the Weeks Act, Congress authorized the Secretary of 
Agriculture "to cooperate with any state or group of 
states, when requested to do so, in the protection from 
fire of the forested watersheds of the navigable streams. 
. . ."267 According to Morton Grodzins: 

This enactment was legislative news. It not 
only made federal aid conditional upon ad- 
vance approval of state plans for forest guard- 
ianship, but also provided federal inspection 
of state procedure. Whereas previous grants- 
in-aid were embodied in directives of a general 
nature, the states were not subjected to national 
scrutiny intended to be both continuing and 
particularized. 

The Weeks Act, besides requiring state 
matching, also described in some detail how 
the state as well as the national contribution 
should be overseen by national officers.268 

In practice, the Weeks Act was hardly an earth-shaking 
example of intergovernmentalization-total appropria- 
tions amounted to only $200,000. Yet, it was prototyp- 
ical. Thus, three years later, Congress enacted the Smith- 
Lever Act and if the Weeks Act was a conditional pro- 
totype, Smith-Lever set a financial pattern. Establishing 
the Agricultural Extension Service, the act allocated 
millions of dollars in its first years of operation-paltry 

sums by 1981 standards but colossal by those of the 
1 9 1 0 ~ . ~ ~ ~  Moreover, within the next seven years, sub- 
sequent grants-in-aid included highway construction 
funds (the Congressional response to the automobile),270 
appropriations for vocational education,27' public health 
allocations,272 and maternity care grants. 273 By 1925, 
grants-in-aid totaled about $93 million.274 

Constitutional authority for this spurt of Congressional 
spending acti-~ity derived from the general welfare clause 
in Article I, Section 8. Accordingly, Congress was en- 
titled ". . .To . . . provide for the . . . general welfare 
of the United States. . . . "275 Like so much of the Con- 
stitution, this grant of authority was somewhat enig- 
matic. Hence, it will be recalled that early in the 19th 
Century, the internal improvements debate276 had re- 
volved around the meaning of the general welfare clause, 
and the so-called Pierce Veto of 1854277 had severely 
limited the scope of the clause for purposes which today 
would seem to fit most overtly under the category of 
welfare. However, despite this history, the widespread 
progressivism and general awakening to social problems 
during the first and, even more, the second decade of 
the century fostered acceptance of such Congressional 
spending. Little debate appeared to ensue over the issue; 
no doomsayers prophesized the end of federalism. 

In 1923, the State of Massachusetts brought suit 
against the Secretary of the Treasury, Andrew Mellon, 
claiming that the maternity care grants offered by the 
Sheppard-Towner Act of 1921 were unconstitutional. 278 

Rather than rule directly on the merits of the grants, the 
Court dismissed the case on the grounds that it lacked 
jurisdiction. Nonetheless, Justice Sutherland, opining for 
a unanimous Court, indicated his acceptance of this fonn 
of Congressional spending. Such grants, he claimed, 
were not coercive instruments and "probably it would 
be sufficient to point out that the powers of the state are 
not invaded, since the stiflute imposes no obligation, but 
simply extends an option which the state is free to accept 
or reject. "279 Though they would experience little growth 
in the next several years, grants-in-aid were here to stay. 

THE INCOME TAX AMENDMENT: 
THE CONSTITUTIONAL 
CONTRIBUTION OF THE 

PROGRESSIVES 

Professor of history, Harry N. Scheiber, has described 
the Constitutional period 1890 to 1933 as, overall, an 
era of "centralizing federalism."280 It is a characteri- 
zation-particularly as it pertains to the first two decades 
of the 20th Century-with which few would argue. A 



new police power, a revitalized regulatory function, and 
the growth of conditional grants-in-aid had tilted the 
Scales of "dual federalism" toward the center. Yet, one 
single event, more than any of the others, contributed 
to this trend: the piece de resistance of the Progressive 
movement. the Sixteenth Amendment. 

The Statutory Income Tax: 
A Case of Judicial Resistance 

The basic Congressional power to tax derives from 
three Constitutional sources. One, of course, is Article 

Section 8 which states that "The Congress shall have 
Power to lay and collect taxes, duties, imposts, and ex- 
clses, to pay the debts and provide for the common 
defence and general welfare of the United States. 

7 9 . . Another, found in the same article, Section 2, lays 
down the specifics of the taxing power: "Representatives 
and direct taxes shall be apportioned among the several 

which may be included within this Union, ac- 
Cording to their respective numbers. . . ." Finally, Ar- 
ticle 1, Section 9 reasserts that "No capitation, or other 
direct, tax shall be laid, unless in proportion to the census 
Or enumeration herein before directed to be taken." 

 obvious^^, the founders were quite concerned that 
direct taxes be proportional. They were not, however, 
equally concerned over the question, "What is a 'direct' 

In fact, Constitutional scholar, C. Herman 
Pritchett, observes that "when this provision was under 

in the Constitutional Convention, [Rufus] 
King asked precisely this question, and according to 
Madison's notes, 'No one answered.' "**' 

The Court first answered the question in 1796."' In 
case, a tax on carriages was alleged to be a direct 

tax and therefore unconstitutional. The Court did not 
agree, claiming instead, with less than judicial certitude, 
that "perhaps a direct tax . . . can mean nothing but a 
tax on something inseparably annexed to the soil, some- 
thing capable of apportionment under all such circum- 
stances. A land or a pol] tax may be considered in this 
description, "?x.t 

During the Civil War, Congress, for the first time, 
levied an income tax to raise vital revenues. Although 
the successful tax was repealed in 1872, a case against 
the tax was brought before the Supreme Court in 188 1- 
the litigant complaining that it had been a direct tax, not 
qrO~oI'tioned among the states, and hence, unconstitu- 
t10nal.28s Relying on the precedent set in 1795, the Court 
"Pheld the income tax, claiming that it could not be 
%fined as direct. For those who favored a permanent 
'"come tax, this was a momentous decision. 

Indeed, it seemed patently clear that Congress had the 

power to employ this most efficient, revenue inducing 
tax for peacetime purposes-a step it confidently took 
13 years later in 1894: 

Congress had every reason to be confident of 
its authority when in  1894 it levied a tax of 2% 
on incomes in excess of $4,000. This statute 
was a great victory for the progressive forces 
of the country, and a sectional triumph for the 
south and west over the industrial northeast, 
where persons with such incomes were mostly 
located. Before the Supreme Court the tax was 
depicted as a "Communist march" against the 
rights of property, and the Court was told that 
it had never heard nor would ever hear a case 
more important than this .2*6 

Given the makeup of the Court in the 1890s, it is not 
difficult to guess how it decided. 

The case attacking the income tax provisions of the 
Wilson-Gorman Act came before the Court in  1895-in 
fact, it came before the Court twice in that same year! 
Moreover, it has been argued ever since that the Court 
should never have agreed to hear Pollock I.. the Farmers' 
Loan and Trust Company2" in the first place-so dubious 
was its foundation. Hence, the plaintiff-circumventing 
an 1867 act of Congress which "banned suits 'for the 
purpose of restraining the assessment or collection of a 
tax' "288-s~ed the loan and trust company in  question 
as a stockholder opposed to the tax. Not only was the 
case sidestepping the 1867 law, but it constituted, quite 
manifestly, an instance of collusion between plaintiff 
and defendant.2*y All of this, the Court chose to ignore. 

The first of the Pollock cases was "decided" in  as 
indecisive a manner as possible--one justice was absent 
and the remainder split equally over the Constitutional 
validity of the income tax. However, one month later, 
"Pollock 11" played to a full judicial house, which de- 
clared the tax to be "unconstitutional and void because 
not apportioned according to repre~entation."?~ 

Ratification of the Sixteenth 
Amendment: 

The Constitutional Repeal of Pollock 

Needless-to-say the Court's decision in Pollock was 
absolutely consistent with other opinions of the day.2y' 
Ideologically, that Court could not have decided aff in-  
atively for such a tax on private property. One can only 
speculate that, given the disposition of the "new" Court 
of the 1900s, another "Pollock" would have been de- 



cided quite differently. That, however, would be fruitless 
speculation for the nation's Progressives had another, 
more drastic, strategy in mind. 

Immediately after the 1895 antitax opinion was an- 
nounced, a campaign began to amend the Constitution 
in order to clarify the Congressional taxing power. That 
drive culminated 18 years later in, perhaps, the Pro- 
gressives' greatest achievement, the Sixteenth Amend- 
ment to the Constitution: 

The Congress shall have the power to lay 
and collect taxes on incomes, from whatever 
source derived, without apportionment among 
the several states, and without regard to any 
census or e n ~ m e r a t i o n . ~ ~ ?  

As clear and concise as any portion of the Constitution, 
the Sixteenth Amendment offered the federal govern- 
ment a vast and ever-expanding source of revenue. Ac- 
cording to Andrew C. McLaughlin, writing in 1935: 

As a matter of plain fact, it rivals in importance 
the first section of the Fourteenth Amendment; 
and, indeed, if we consider all its possible ef- 
fects, it may be considered the most far-reach- 
ing addition to the Constitution in the last 
hundred and forty years.?93 

Truly, the power to tax opened the way for the power 
to spend. The great centralizing mechanism had been 
added; the dispersal of its product would centralize even 
further. 

THEEARLY20thCENTURYASYEARS 
OF CHANGE: 

A BRIEF WORD ON THE 
SEVENTEENTH, EIGHTEENTH, AND 

NINETEENTH AMENDMENTS TO THE 
CONSTITUTION 

The Seventeenth Amendment: 
Repeal of the Great Compromise 

The reader will recall that Madison's "neither wholly 
federal nor wholly national" description of the Consti- 
tution had been given its most overt expression in the 
make-up of Congress. Hence, the Great Compromise of 
the Constitutional Convention required that members of 
the House of Representatives be popularly and propor- 
tionately elected (theoretically making that body repre- 
sentative of the people), while the Senate (two members 
per state) was to be chosen by the respective state leg- 
islatures (theoretically making that body representative 
of the states. 

In practice, the compromisers' plan had never quite 
materialized in the ideal manner. Instead, because of 
population trends, the House, historically, tended to rep- 
resent northern, more densely populated parts of the 
country and the Senate, the south. In a sense, then, the 
result had been sectional, rather than state representation. 
However, because Senators were chosen by the state 
legislatures they were, to a certain extent, creatures of 
those legislatures and thus the selection method "merely 
succeeded in converting the elections to state legislatures 
into indirect senatorial  election^."^^ A more sophisti- 
cated population saw the anomaly and that insight, cou- 
pled with the widespread belief that state legislatures 
were less than trustworthy seats of great statesmanship, 
led to the drive-begun as early as 1828-for the Sev- 
enteenth Amendment. 

Ratified just three months after the Sixteenth Amend- 
ment, the Seventeenth Amendment to the Constitution 
states that, "The Senate of the United States shall be 
. . . elected by the people thereof. . . ." The effect of 
the Amendment has been the subject of some debate. 
While some contend that it has had very little effect on 
the course of American federalism, others contend that, 
in fact, the Amendment required a formal repudiation 
of the state-centered theory of federalism-that it con- 
stituted the first successful drive to democratize the fed- 
eral government. Certainly, inasmuch as it divorced the 
choice of Senators from the more overt politics of state 
legislatures, it created a less state-beholden Senate. Di- 
rectly elected Senators have been far less willing to act 
as spokespersons for their respective states-in a gov- 
ernmental, not a constituency sense-than their prede- 
cessors.?% Finally. of course, the Amendment was sym- 
bolic of an era-an era of national feeling ostensibly to 
be expressed by a national legislature. 

The Eighteenth Amendment: 
The Constitutional Mistake 

The social reformers active in the first part of the 
century left few moral stones unturned. Certainly, they 
viewed one of the most vexatious problems to be solved 
as that of liquor or, more specifically, its effects on the 
"weak." Working at the state level, prohibitionists had 
succeeded, by 1919, in enacting anti-drink laws in nearly 
every state. The problem of interstate enforcement and 
national commitment, however, remained. 

Thus was added on January 29, 1919, the Eighteenth 
Amendment to the Constitution, the complete prohibition 
of intoxicating liquors within the United States. Few 
would deny prohibition represented the ultimate in Con- 



stitutional mistakes-a fact made manifest 14 years later 
when it became the only amendment ever repealed. 

If the amendment contributed in any way to the 
strengthening of the federal government, it was probably 
Only in the increased size and public esteem garnered as 
a result by the Federal Bureau of Investigation-the po- 
lice arm of the U.S. Justice Department. 

The Nineteenth Amendment: 
Achievement of Universal Suffrage 

In 1920, after a long (well over 50 years) and valiant 
Struggle, the drive for at least formal universal adult 
Suffrage was achieved. Hence, Article XIX of the Con- 
stitution reads: "The right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any state on account of sex." Though a 
great human rights victory, the addition of the Nineteenth 
Amendment has probably had no effect on the course 

federalism or the breakdown of Constitutional con- 
straints. Women voters and public officials have tended 
to choose and act along the same lines as their male 

In 1913, the nation elected a man who was to become 
Strongest President since Abraham Lincoln. Woodrow 

Wilson viewed the Presidency not as a passive chief 
executiveship but as a crucial policymaking center. Thus, 
before assuming the Presidency he wrote that 

. . . a ne'w role, which to many persons seems 
a little less than unconstitutional, is thrust upon 
our executives. The people are impatient of a 
President or a Governor who will not formulate 
a policy and insist upon its adoption.'" 

AS President, Wilson lived up to his concep- 
tion; no President since Jefferson worked so 
closely with his party in Congress nor was 

more effective in gaining Congressional sup- 
port for his policies: tariff reform, the Federal 
Reserve Act, the Federal Trade Commission, 
the Clayton Anti-Trust A C ~ . ? ~ ~  

All of this was legislation which considerably centralized 
the regulatory functions of government. 

As the United States broke out of its isolation to enter 
World War I, Wilson, too, increasingly broke with the 
traditional bounds of Presidential power. In 1908, Wil- 
son wrote prophetically: 

One of the greatest of the President's powers 
. . . [is] . . . his control. which is very ab- 
solute, of the foreign relations of the nation. 
The initiative in foreign affairs, which the Pres- 
ident possesses without any restrictions what- 
ever, is virtually the power to control them 
absolutely. . . . The President can never again 
be the mere domestic figure he has been 
throughout so large a part of our history. The 
nation has risen to the first rank in power and 
resources. . . . Our President must always, 
henceforth, be one of the greatest powers of 
the world, whether he act greatly and wisely 
or not. . . .299 

Truly, Woodrow Wilson went far to create the modem 
Presidency-he prepared for it studiously, assumed i t  
with great verve, and finally, was himself crushed by the 
very role he had created. 

Following the war, the United States returned to what 
has been called a period of "normalcy." The great sweep 
of progressivity had seemingly run its course. For the 
Court and the Constitution which it interpreted the years 
ahead were to be ones of reaction-years in which i t  
appeared almost as if the Court of the 1890s had been 
somehow miraculously revived. For laissez faire eco- 
nomics and dual federalism the next few years would be 
ones of resurgence: the last calm before the storm that 
was to issue in the "Third American Revolution." 

Vl l l 
Judicial Reaction in the 1920s: 

The constitutional Rebirth of Dual Federalism and 
Laissez-Faire Economics 

The first two decades of the 20th Century had wit- ers to tax and to regulate interstate commerce were 
nessed an unprecedented growth in the powers and func- transformed not only into effective means of economic 

" O ~ S  of the federal government. The Congressional pow- regulation but into a theretofore unheard of federal police 



power. To these accumulated powers was added a great 
potential revenue source, the income tax, and with the 
power to efficiently tax would come the power to 
spend-directly and through the states, with "strings 
attached. " 

Those years had seen the growth and development of 
the modern dynamic Presidency-a Presidency of some 
formal powers but, more important, of vast informal 
powers. Congress also had begun its modern metamor- 
phosis-aeating strong commissions to which it could 
delegate its own Constitutional authority. And, the Court 
had changed-becoming more flexible, more accepting 
of Congressional action, less bound to economic dog- 
matism. The lone dissents of John Marshall Harlan had 
been transformed into leading opinions written by the 
same Mr. Justice Harlan. 

Late in the period, the nation entered its first major 
international conflict, World War I; and, with the War 
over, the national progressive mood had changed. To 
replace the vigorous Woodrow Wilson, the voters elected 
Warren G. Harding, a man who gave new meaning to 
the terms "cronyism" and "uninspired leadership." 
Harding, in turn, was succeeded by "Silent Cal." Most 
important for our purposes, the Court had changed, re- 
sponding to what previously seemed to be discarded 
Constitutional theories and obsolete economic doctrines 
and a new twist as well-the "red scare." The so-called 
liberal bloc, once regularly able to sustain a majority, 
was whittled down to the point where it merely whispered 
in the dissents of Justice Holmes, for himself and Justices 
Brandeis and Stone. 

In short, the nation and most of its major institutions 
had entered upon a period of reaction, spawned by the 
rapid movement of previous decades, the fear of alien 
thoughts and ideas, and the ascedancy of business and 
the entrepreneurial ethic. But, like the tenuous calm pro- 
duced by the Compromise of 1850, this intervening 
"normalcy," too, would be short-lived. 

THE FIRST AMENDMENT CASES: 
AN OMEN WITH A TWIST 

If the American involvement in World War 1 was met 
with some resistance by a traditionally isolationist na- 
tion, it was met with downright hostility (albeit, for other 
reasons) by the country's radical groups. The burgeoning 
socialist movement, anarchists, and others generally con- 
tented themselves with pamphleteering and oration-cer- 
tainly harmless activities. Yet, the War heightened the 
national sense of security and that, in turn, translated 
into a profound distrust of dissident voices. Moreover, 

the era of the first World War-itself a monumental 
event-produced what stands as one of the most signif- 
icant occurrences of the 20th Century, the Russian Rev- 
olution. And, if the instance of war was not enough to 
make the public and the institutions of government wary, 
a Communist revolution was. Such was the stuff of ju- 
dicial decision. 

Of course, the whole battery of "radical cases" which 
made their way before the Supreme Court from 19 19 to 
1927 were of extreme importance to the area of First 
Amendment  freedom^.'^ Yet, despite their significance 
to the study of Constitutional law, the cases contained 
little in the way of a protracted meaningful relationship 
to the realm of federalism nor to the breakdown of Con- 
stitutional constraints. Nonetheless, they deserve brief 
mention for two secondary reasons. First, the Court's 
reaction to radical opinion was a portent of its generally 
reactive stance throughout the period following the War. 
Second, and in an entirely different vein, was the Court's 
important shift in attitude regarding the Fourteenth 
Amendment and its application to the states. 

While the War and post-War "red scare" was national 
in scope, it manifested itself at the state level as well. 
Hence, the State of New York passed a criminal anarchy 
statute under which it arrested, prosecuted, and convicted 
Benjamin Gitlow, a Communist, for publishing a man- 
ifesto urging revolutionary action. That the Supreme 
Court sustained the conviction in Gitlow v. New York30' 
came to no one's surprise. However, Justice Sanford's 
opinion did contain a surprise of another sort: 

For present purposes we may and do assume 
that the freedom of speech and of the press- 
which are protected by the First ~mendment 

. from abridgement by Congress-are among 
the fundamental personal fights and "liber- 
ties" protected by the due process clause of 
the Fourteenth Amendment from impairment 
by the states. We do not regard the incidental 
statement in Prudential Insurance Co. v .  
Cheek, 259 U.S. 530, 543 [1922], that the 
Fourteenth Amendment imposes no restric- 
tions on the states concerning freedom of 
speech, as determinative of this que~tion."~ 

The old Slaughter-House distinction between citizens of 
the United States and citizens of the states and, conse- 
quently, the different obligations of those governments 
to their citizens was seemingly abolished.303 In an almost 
casual aside, the Court now showed its willingness to 
apply First Amendment freedoms to the states through 
the Fourteenth Amendment. Increasingly, that decision 
would be very important. 



THE POLICE POWER RECONSIDERED: 
THE CHILD LABOR CASES AND THE 

REVITALIZATION OF DUAL 
FEDERALISM 

Hammer v. Da enhart: B, Reconsideration of t e Commerce 
Power 

Midway through the Progressive interlude the Court's 
membership had begun to change. Most noticeably, in 
191 1 death had ended the 34-year term of John Marshall 
Harlan. Though he was to be replaced five years later 
by another liberal-Wilson appointee, Louis D. Bran- 
deis-by the end of the decade, the Court was coming 
increasingly to resemble its predecessor of the late 19th 
Century. In 19 18 the first major break occurred. 

One of the most vexing concerns of the social reform- 
ers and others had long been the exploitation of children 
(often, very small) as a source of cheap factory and mine 
labor. This concern was finally acted upon by Congress 
in 1916 through the Keating-Owens Act, barring com- 
modities from interstate commerce which had been pro- 
duced by manufacturers employing children under 14 
Years of age, or, in the case of mining, under the age 
Of 16.)" Certainly, based upon prior commerce deci- 
S1onS---such as those concerning lottery tickets, impure 
foods, and prostitution-the Congress had absolutely no 

-reason to believe that there would be any question what- 
ever regarding the Constitutionality of Keating-Owens. 
Then, in 1918, Roland Dagenhart brought suit on behalf 
Of himself and his two minor children, employees of a 

mill. Dagenhart challenged the child labor law as 
an improper use of the interstate commerce clause and 
to the wonderment of many, the Supreme Court 

305 

The opinion in Hammer v .  Dagenhart3" which split 
the Court, 5 to 4, was delivered by Justice Day: 

Over interstate transportation, or its inci- 
dents, the regulatory power of Congress is am- 
ple, but the production of articles, intended for 
interstate commerce, is a matter of local 
regulation. . . . 

The grant of power to Congress over the 
subject of interstate commerce was to enable 
it to regulate such commerce, and not to give 
it authority to control the states in their exercise 
of the police power over local trade and 
manufacture. 

The grant of authority over a purely federal 
matter was not intended to destroy the local 

power always existing and carefully reserved 
to the states in the Tenth Amendment to the 
Constitution. . . .307 

If, up to this point, the decision seemed generally in- 
congruous with prior commerce decisions, what came 
next was a distortion of the Constitution itself: 

In interpreting the Constitution it must never 
be forgotten that the nation is made up of states 
to which are entrusted the powers of local gov- 
ernment. And to them and to the people the 
powers not expressly delegated to the national 

' 

government are reserved . . . the power of the 
states to regulate their purely internal affairs 
by such laws as seem wise to the local authority 
is inherent and has never been surrendered to 
the general government. . . .'08 

Hence, the Court had suddenly revived dual federalism 
for the purpose of invalidating child labor regulation, 
something it had not seen fit to do for almost 20 years. 
Moreover, Justice Day actually amended the Constitu- 
tion, asserting that, under the Tenth Amendment, the 
states retained all powers not "expressly" enumerated. 
"Expressly," it will be recalled, was the very word the 
framers had so assiduously avoided in composing the 
amendment nearly 130 years before, so cognizant were 
they of its possible misuses.309 

Finally, Justice Day put the finishing touches on his 
opinion, employing the argumentum ad horendum (a sort 
of judicial version of Johnathan Edward's "A Sinner In 
the Hands of An Angry God" sermon) to bolster his 
case: 

Thus the act in a two-fold sense is repugnant 
to the Constitution. It not only transcends the 
authority delegated to Congress over com- 
merce but also exerts a power as to purely local 
matter to which the federal authority does not 
extend. The far reaching result of upholding 
the act cannot be more plainly indicated than 
by pointing out that if Congress can thus reg- 
ulate matters entrusted to local authority by 
prohibition of the movement of commodities 
in interstate commerce, all freedom of com- 
merce will be at an end, and the power of the 
states over local matters may be eliminated, 
and thus our system of government be prac- 
tically destroyed. 

For these reasons we hold that this law ex- 
ceeds the Constitutional authority of 
Congress. . . .'I0 



Bailey v. Drexel Furniture Company: 
Reconsideration of the Tax Power 

Almost immediately upon hearing the Court's decision 
in Hammer v. Dagenhart, Congress drafted legislation 
using its other "sure" Constitutional resource, the power 
to tax. Through the Child Labor Tax Law of 191 9 em- 
ployers using children under the age of 14 were to be 
taxed 10% of their net profits. In a brilliant legal ma- 
nuever, Drexel Furniture Company3I' brought suit against 
the act as an invasion of state rather than 
challenging the well-grounded federal taxing power. 

The Court agreed. Again employing a Tenth Amend- 
ment, dual federalism argument and again predicting the 
virtual end of the states and federalism, Chief Justice 
Taft ovemled the newest Congressional attempt at reg- 
ulating child labor. 

The decision in Bailey v. Drexel Furniture Company 
sidestepped the question of the Congressional taxing 
power as a punitive, regulatory measure. Indeed, i t  
would have been difficult to do otherwise given the pow- 
erful precedents set so recently by the Court in favor of 
this device. Nonetheless, the Drexel Furniture decision 
together with the Dagenhart decision were effective in 
arresting child labor legislation until 1938, 22 years after 
the first attempt made by Keating-ow en^."^ 

DUE PROCESS IN DEFENSE OF 
PRIVATE PROPERTY AND FREEDOM 

OF CONTRACT: 
THE REVITALIZATION OF JUDICIAL 

LAISSEZ-FAIRE 

The Court, Organized Labor, and the 
Fourteenth Amendment: 

Truax v. Corrigan 

If the Court, in the late 19th Century, had virtually 
stripped the Interstate Commerce and Sherman Anti- 
Trust Acts of their usefulness for regulating business, it 
will be recalled that i t  was not equally adverse to their 
use as devices to regulate organized labor."' Thus, the 
Supreme Court had given its blessing to a federal in- 
junction issued against union leader, Eugene V. Debs- 
the purpose of which was to halt the Pullman Strike- 
based upon the two aforementioned acts."Vn fact, such 
high court approval for federal injunctions of this sort 
(as well as most other cases against laborYIh had persisted 
even through the Progressive interlude. 

Despite tremendous obstacles, however, unionism had 

prospered, refusing to die in adversity. This became es- 
pecially true at the state level where the lobbying efforts 
of the A.F. of L. and others resulted in increasing 
amounts of labor-protective legislation. Moreover, in 
1914, Congress enacted the Clayton Anti-Trust Act, 
amending the Sherman Act, with a special provision for 
labor. Hence, Section 6 of the act exempted labor "from 
the injunction and from the requirements of antitrust 
legislation that had been so applied as to limit the rights 
to organize and strike."317 So optimistic was the labor 
movement about this provision, that Samuel Gompers 
was inspired to call it a "new magna ~ h a r t a . " ~ ~ ~  Such 
optimism was entirely unwarranted. 

In 1921, the Supreme Court dealt the labor movement 
a series of legal blows. At first, chipping away at the 
provisions of the Clayton Act,'I9 it finished its antilabor 
bombardment with a Fourteenth Amendment case against 
the State of Arizona. In this instance, a state law for- 
bidding injunctions against peaceful picketing was chal- 
lenged on due process grounds. In Truax v.  C o r r i g ~ n , ' ~ ~  
the plaintiff argued that the "law . . . denied him an 
equitable remedy in cases where his property was threat- 
ened. He contended that the effect was to deprive him 
of his property without due process of law and that he 
was denied equal protection of the laws because injunc- 
tions were still available to persons not involved in labor 
 dispute^."'^' A badly divided Court, 5 to 4, agreed: 

The Fourteenth Amendment. . . forbids any 
state to deny to any person the equal protection 
of the laws . . .[and] it does not seem possible 
to escape the conclusion that by the clauses of 
Paragraph 1464 of the Revised Statutes of 
Arizona, here relied on by the defendents, as 
construed by its Supreme Court, the plaintiffs 
have been deprived of the equal protection of 
the law. . . .322 

Hence, the Court of the 1920s was acting as its pred- 
ecessor had 30 years before. As it once did in the area 
of economic regulation, it now created a Constitutional 
"no-man's land" in the area of labor legislation-a place 
where neither state nor federal government dare tread. 

Having assumed the role of perennial dissenter, left 
vacant by Justice Harlan, Justice Holmes now spoke 
passionately against what he considered a dangerous use 
of the Fourteenth Amendment; a use which, he claimed, 
would "prevent the making of social experiments that 
an important part of the community desires."323 But, as 
the Court was eager to strike at the "laboratories of 
experimentation,"-the states-it was equally as eager I 

to strike at the beneficiary of those experiments-the" I 
federal government. 



The Court and Old Style 
Freedom of Contract: 
A Return to Lochner 
From Out-of-the Blue 

In 1908, in Lochner v .  New the Supreme Court 
had declared unconstitutional a New York state law lim- 
lting the hours that bakers could labor.325 The ruling, 
which was roundly criticized both within and without 
the Court, declared that the law interfered with the right 
of contract, a right protected by the Fourteenth Amend- 
ment. A remnant of the most drastic form of laissez faire 
economics (more typical of the 1890s). few outside the 
Court believed that employer and employee were on 
equal contractual footing except in the theoretical mar- 
ketplace. As a result, the Court--obviously taken aback 

the criticismhad retreated later in the same year, 
and thereafter consistently upheld similar state legislation. 

Based on such successful wage and hour legislation 
at the state level, the federal government, in the 1920s, 
had enacted its own minimum wage law for women in 
the District of Columbia. From all accounts, no one 
anticipated the response of the Court's majority. 
, In Adkins v .  Children's Hospital,326 the court-again 
'mmersing itself in economic dogmatism-unearthed the 
Lochner decision, all intervening precedents to the con- 
trary. To those who thought that the social legislation 
Of the preceding years had meant a movement away from 
the Constitutional emphasis on private property, towards 
One on personal liberty and security, the Supreme Court's 
affirmation of the circuit court's ruling came as a rude 

Thus, the lower court asserted "that of the 
three fundamental principles which underlie govern- 
ment, and for which government exists, the protection 
Of life, liberty, and property, the chief of these is prop- 
ertY9"327 and the high court readily concurred. 

That Justice Holmes objected strongly to the Adkins 
decision was certainly to be expected but nowhere was 
a measure of the ruling's Constitutional illogic more 

than in the thoroughly shocked dissent of the 
Coun'~ 'I most conservative member, Chief Justice Taft: 

I have always supposed the Lochner Case was . . . 
Ovenled sub silentio. " 328 

Despite the Chief Justice's expression of chagrin over 
the Adkins case, he and his colleagues believed freedom 
Of contract to be the rule, a fact which they unanimously 
Proved in the same year. WoCfS Packing Company v .  
Court of Industrial however, differed con- 
S1derably from the maximum hours/minimum wage cases 
Previously mentioned. In question was a Kansas law 

compulsory arbitration for certain labor dis- 
putes and the Court's decision to overrule the statute on 

Fourteenth Amendment due process grounds was a pop- 
ular one since both business and labor opposed such 
l e g i ~ l a t i o n . ~ ~  Nonetheless, the case was instructive for 
it favored labor only in spite of itself. In Wolff Packing 
Company, as in most similar cases of the 1920s, the 
Court employed "an expansive laissez faire concept of 
property rights and a narrow restrictive theory of public 
interest. . . ."331 The ideological underpinnings of the 
1890s thus were completely revisited. 

CALM BEFORE THE STORM: 
THE STATE OF THE CONSTITUTION 

IN 1929 

If the Court of the 1920s, like its prototype 30 years 
before, was a Court of Constitutional contradictions, it 
was at least perfectly consistent in its economic and 
philosophical view of the world. According to Kelly and 
Harbison: 

. . . in the twenties there were two streams of 
Constitutional thought upon the issue of na- 
tional power. Sometimes the Court found itself 
in one, sometimes the other. Its selection did 
not appear to be dictated so much by any log- 
ical Constitutional principle as by the social 
and economic implications of the case at hand. 
When a nationalistic decision would serve the 
interests of cqnservative property rights the 
Court cheerfully cited precedents supporting 
the doctrines of national ascendancy. When a 
dual federalist decision appeared most appro- 
priate, the Court cited U.S. v .  E.C. Knight Co. ,  
and ignored the federal police power. . . . 

By the close of the twenties the Court, em- 
ploying an expansive laissez faire concept of 
property rights and a restrictive theory of pub- 
lic interest, had [also] imposed unprecedented 
limits upon the state police power. Had this 
trend continued, there would before long have 
been little left of the former well recognized 
right of the states to impose regulations upon 
private property in the interest of public wel- 
fare. The identity between laissez faire social 
philosophy and the prevailing interpretation of 
due process was now very nearly ~ornplete."~ 

Again, the Court had created a void in regulatory 
policy. Again, it had preempted the actions of both state 
and federal governments. Again, in the name of dual 



federalism, public initiative was thwarted in favor of 
private indulgence. But lest the picture be painted too 
simply, all was not as it had been in the 1890s. For the 
two decades before 1920, powerful precedents had been 
established. The powers to tax and spend, to regulate the 
economy, and to police may have been relegated to a 
state of relative dormancy through individual judiciBl 
decisions, but they had not been consistently nor defin- 
itively overruled. Such functions could be revived and 

strengthened as a result of changing economic condi- 
tions, societal outlooks, or judicial tendency. In 1929, 
the nation was on the verge of experiencing a radical 
change in the first two variables and though the third 
would resist it would ultimately have no choice but to 
change itself. At the close of the "Roaring Twenties"-- 
the age of "normalcy" and reaction-the nation teetered 
on the brink of great economic upheaval and the "third 
Constitutional revolution. " 

Origins of Modern American Federalism: 
The Great De~ression. The New Deal. 

and The "Third 'Constitutional   evolution" 
In the year 1929, the age of normalcy came to an 

abrupt end. Symbolized by a devastating failure of the 
stock market, the nation entered the age of the Great 
Depression, an economic cataclysm which would endure 
for more than a decade. In its inception, the Depression 
was typified by uncertainty at the very least and by out- 
right panic at the very most. Its life cycle was one which 
alternately witnessed the greatest of public despair or its 
opposite, extreme hope. Finally, at its end, the nation 
was embroiled in the second of the world wars. 

By the end of the Depression, the American govern- 
mental system was transfigured. Whether or not con- 
scious of its plunge into modernity, the nation had mod- 
ified its view of economy, realigned itself politically, 
and amended its attitudes on poverty and unemployment. 
Yet, most important for the purposes of this chapter, the 
Constitution stood practically if not formally trans- 
formed. When the clouds of depression lifted, the re- 
maining Constitutional constraints to the growth of the 
central government had been eroded. The character of 
American federalism was thenceforth forever changed. 

now faced sharply rising welfare costs at a time 
when tax revenues were falling with equal 
speed. The economic crisis, descending so 
quickly and unexpectedly paralyzed state gov- 
ernments. The resulting chaos between 1929 
and 1933 exposed the limits of the states in an 
increasingly centralized age.333 

The chaos percolated upward. Local coffers were 
quickly depleted as demands for relief rose precipitously 
and property tax revenues declined just as precipitously. 
Naturally, demands shifted to the states and the states 
"responded" often by economizing. Hence, in 1933 a 
New York Times reporter commented that "the cry of 
economy has been something more than a campaign 
catchword, it has amounted to an obsession with the 
average legislator. "334 

Despite their distress, most states chose initially to 
"go it alone" and, as a result, the virtual paralysis of 
the Hoover Administration was not a cause for grave 
concern: 

IN THE BEGINNING: Most Governors, anxious to preserve states 

THE DEPRESSION, THE STATES, AND rights or underestimating the suffering, told 

THE HOOVER PRESIDENCY [Arthur] Woods [Chairman of the President's 
Emergency Committee for Employment] that 
they had matters in hand. In November 1930, 

In his book, The New Deal and the States, James T. 
Republican Gov. John S. Fisher of Pennsyl- 

Patterson has summarized the years 1929 to 1933 in the vania rejected Woods' offer to provide him 
following manner: with a federal advisory committee. . . . Huey 

The Depression staggered state and local 
officials, and it was years before they re- 
covered from the blow. Already deep in debt 
from the deficit spending of the 1920s, they 

Long of Louisiana wrote that though his state 
had considerable unemployment, "we believe 
we will be able to handle our own 
conditions. . . ." 



. . . The mayor of Hartford, Connecticut, in- 
sisted, "We believe in paying our own way. 
It is cheaper than to bear the cost of fed- 
eral bungling. " And Vermont's Governor 
concluded, "I think I am speaking for the 
great majority of the people of Vermont when 
I say . . . that the people of Vermont are for a 
government supported by the people rather 
than a people supported by the govern- 
ment. . . . " 3 3 5  

Still another Governor put the theme of state self-suf- 
ficiency in broader ~erspective: "There is a tendency, 
and to my mind a dangerous tendency, on the part of 
the national government to encroach, on one excuse or 
another, more and more upon state supremacy. The elas- 
tic theory of interstate commerce . . . has been stretched 

to the breaking The author of the quote 
"as the Governor of New York, Franklin D e h o  
Rmsevelt . 

Yet, as the crisis worsened and deepened, demands 
again percolated upward. Having proven themselves un- 
a b h - o r  in some cases unwilling-to alleviate the worst 
Of the Depression ills, the states were increasingly forced 

seek aid from Washington. The Administration's re- 
sponse was less than magnanimous and certainly unequal 
to the extraordinary task before it. 

President Hoover's problems were twofold. First, he 
Possessed an unwarranted faith in private initiative and 

ability of the "normal" market mechanisms to cor- 
rect themselves: 

The evidence of our ability to solve great 
Problems outside of government action and the 
degree of moral strength with which we emerge 
from this period will be determined by whether 
the individuals and local communities continue 
to meet their responsibilities. 

Throughout this Depression 1 have insisted 
upon organization of these forces through in- 
dustry, through local government, and through 
charity, that they should meet this crisis by 
their own initiative, by assumption of their own 
responsibilities. 

The federal government has sought to do its 
Part by example . . . and thus to avoid the 
opiates of government charity and the stifling 
of the spirit of mutual self-help.)" 

Second, in adversity he tended to procrastinate. The re- 
Was too little, too late. In the summer of 1932, 

Hoover signed the Emergency Relief and Consrrucrion 

Act, a program authorizing $322 million in loans to the 
states of which only about $30 million were actually 
distributed? 

If the overall picture inspired only pessimism. at times 
a more telescopic view inspired hope. Coining what later 
would become a catchphrase in the lexicon of federalism, 
Supreme Court Justice Louis D. Brandeis wrote in 1932: 

It is one of the happy incidents of the federal 
system, that a single courageous state may, if 
its citizens choose, serve as a laboratory, and 
try novel experiments without risk to the rest 
of the country.339 

Hence, New York-later, for obvious reasons, to serve 
as a national prototype-established a Temporary Emer- 
gency Relief Administration which was copied by several 
other states shortly thereafter.340 In November 1931, 
Wisconsin enacted the nation's first Unemployment 
Compensation Act.34' In 1933, Minnesota passed a mort- 
gage protection law to prevent hasty bank foreclosures 
on hapless homeowners unable to meet loan payments.342 

Such "telescopic" relief measures, however. meant 
little, for the depression was not a local phenomenon. 
Being nationwide in scope and impact, it called for na- 
tionwide solutions, something the governors were pat- 
ently unable to achieve: 

The Depression failed to change old habits. 
At the 1930 [Governors] conference in Salt 
Lake City the Governors managed to squeeze 
in a discussion on the causes of the crash but 
avoided the problem of remedies. . . . 

The 193 1 Governors conference was slightly 
more newsworthy, mainly because a few ac- 
tivists insisted on dragging the Depression into 
the discussions. . . . Otherwise, the confer- 
ence was hardly a forum for serious discussion. 
. . . The host Governor summed up the gath- 
ering: "I think at this time we have in our 
country too many politicians and too few 
statesmen. . . . I think we are long on pleas- 
antries and short on intestinal fortitude." His 
remarks  applied equal ly  to the  1932 
conference. 343 

In 1932, the President waited, the Governors floun- 
dered, and local officials found themselves drowning 
among the jobless and hungry. If nothing more, the na- 
tion demanded active, innovative, and inspired leader- 
ship at the center and in November that demand was 
achieved: in the 1 lth month of 1932, the Governor of 
New York was elected President. 



CONCEPT AND CRISIS IN MID- 
DEPRESSION: 

ROOSEVELT, THE FIRST NEW DEAL, 
AND THE COURT 

If Franklin D. Roosevelt was to become the nation's 
most dynamic President, there were few clues to that 
trait in the 1932 election ~a rnpa ign . )~  Nor was there 
much intimation that he would so centralize and enlarge 
the scope of government as to alter the Constitutional, 
economic, and political shape of the nation. If anything, 
quite the opposite was true: 

Roosevelt's campaign did very little to re- 
assure critics who thought him a vacillating 
politician. His speeches sounded painfully dis- 
cordant themes. He assailed the Hoover 
Administration because it was "committed to 
the idea that we ought to center everything in 
Washington as rapidly as possible. . . ." He 
struck out at disastrous high tariff policies of 
the Republicans . . . His Topeka speech left 
farm leaders, as it was to leave historians, ar- 
guing over precisely what he intended. He 
would initiate a far-reaching plan to help the 
farmer; but he would do it in such a fashion 
that it would not "cost the government any 
money," nor, unlike Hoover's farm program, 
would it "keep the government in business." 

Yet all this was nothing compared to his 
oscillations on fiscal policy. He would increase 
aid to the unemployed, but he would slash 
federal spending. . . . At Sioux City, Iowa, 
in September, Governor Roosevelt stated: "1 
accuse the present Administration of being the 
greatest spending Administration in peace 
times in all our history. It is an Administration 
that has piled bureau on bureau, commission 
on commission, and has failed to anticipate the 
dire needs and reduced spending power of the 
people." In Pittsburg, the next month, he de- 
clared, "I regard reductions in federal spend- 
ing as one of the most important issues in this 
campaign. In my opinion, it is the most direct 
and effective contribution that government can 
make to business." One of his New Deal ad- 
ministrators reflected subsequently: "Given 
later developments, the campaign speeches 
often read like a giant misprint, in which Roo- 
sevelt and Hoover speak each other's lines. ""' 

That, of course, was Roosevelt the candidate; Roosevelt 
the President would be a vastly different person. 

Centralizing Relief: 
FERA and the Repudiation of the 

Pierce Veto 

If, as our Constitution tells us, our federal gov- 
ernment was established among other things 
"to promote the general welfare," it is our 
plain duty to provide for that security upon 
which welfare depends.346 

On June 8, 1934, 80 years after President Pierce had 
vetoed the Dix bill for the indigent insane,'47 President 
Roosevelt forcefully restated the meaning of the welfare 
clause. This statement followed by one year the legal 
manifestation of that reinterpretation, the Federal Emer- 
gency Relief Act of 1933 (FERAct). The act was to have 
profound implications not only for public assistance but 
for all intergovernmental arrangements in the provision 
of social welfare. 

Hence, FERAct represented the first instance of direct 
federal grants-in-aid to the states for the purpose of pro- 
viding public relief. These funds, amounting to a total 
of over $3 billion between 1933 and 1936,348 were al- 
lotted to the states in two forms: half on a matching 
basisM9 and half on a discretionary basis to states where 
the need was greatest.350 Moreover, the funds could be 
used by the states for either "direct" emergency relief 
or for "work" relief, a strategy which the President 
much preferred. 

The administration of FERAct fell, not surprisingly, 
to Harry Hopkins, former administrator of New York's 
Temporary Emergency Relief Act. Though, in the ab- 
stract, Hopkins was "profoundly convinced of the values 
of de~entralization,"~~' he used the extensive powers 
conferred on him as chief of the Federal Emergency 
Relief Administration (FERA) to run his operation in the 
most centralized, federally dominated manner possible. 
Accordingly, Hopkins was proffered broad authority to 
make "any investigation pertinent or material to the fur- 
therance of the purposes" of the act;352 to rule upon the 
merits of state expenditures;353 and to "assume control 
of the administration in any state or states where, in his 
judgement, more effective and efficient cooperation be- 
tween the state and federal authorities may thereby be 
secured in carrying out the purposes of [the] act.""" 
This latter provision, Hopkins employed in Oklahoma, 
Louisiana, Georgia, Massachusetts, North Dakota, and 
Ohio, thus completely federalizing relief in six states. 

As mentioned previously, Roosevelt was less en- 
amoured with the idea of "direct" relief than he was 
with that of "work" relief. Because of this predilection, 
the New Deal became, additionally, the source of the 



first federal employment programs. Among these, the 
largest was the Works Project Administration (WPA) 
created by executive order under the authority of the 
Emergency Relief Appropriation Act of 1935. 

Aside from its employment component, WPA sig- 
nalled another "first" for the federal government. Thus, 

the FERA programs, WPA "was run by federal 
Instead of state officials, and required no specific amount 
Of matching state money."35" large program by any 
Standards, at its peak in 1936, the WPA employed three 
million people "6 paid by an initial appropriation of $1.4 
billion,357 a far cry from the $200,000 Weeks Act which 
had made "legislative news" just 20 years before. Hav- 
'% Centralized and vastly expanded temporary relief, 
Roosevelt then focused his energies on a more ambitious 
Project, the management of the economy itself. 

Managin the Economy: 
From \ IRA to AAA 

SECTOR ONE: BUSINESS 

The Great Depression of the 1930s was the Cata- 
culmination of a major malfunctioning in the 

economic system of the capitalist world, a failure which 
relief measures would do little to correct. To 

nation's radicals, this was both an anticipated and 
desired phenomenon. Yet, few Americans were willing 
to "throw in the towel" on the existing system, prefer- 

instead to correct the defects which had so disrupted 
their lives. Free enterprise would be retained but at the 

of its own management. The question remained, 
however. "what constituted a 'managed' economy?'' 

" 
In the Spring of 1933, while still in the midst of its 

Congressional honeymoon," the Roosevelt Adminis- 
tration asked for and received the Tennessee Valley Au- 
thority (TVA), "the most imaginative in conception and 
One Of the most successful [New Deal programs1 in op- 
eration."3s8 Representing a quantum leap in what con- 
St'tuted the proper sphere of government activity, 

The TVA would build multipurpose dams 
Which would serve as reservoirs to control 
floods and at the same time generate cheap, 
abundant hydroelectric power. Its power op- 
erations were designed to serve as a "yard- 
stick" to measure what would be reasonable 
rates for a power company to charge. The Au- 
thority, which would be a public corporation 
With the powers of government but the flexi- 
bility of a private corporation, would manu- 

facture fertilizer, dig a 650-mile navigation 
channel from Knoxville to Paducah, engage 
in soil conservation and reforestation, and, 
. . . co-operate with state and local agencies 
in social experiments.359 

Having succeeded in gaining regionally and functionally 
limited management, the Administration next eyed the 
broader arena. 

The National Industrial Recovery Act (NIRA) of 1933 
was the symbolic centerpiece of the early New Deal. An 
omnibus bill, the NIRA created a massive Public Works 
Administration (PWA) under long-time Roosevelt co- 
hort, Harold Ickes. More important, however, the leg- 
islation brought into being the National Recovery 
Administration (NRA), the purpose of which was to pro- 
mulgate "code agreements" with the nation's major 
industries. 

As originally conceived by "braintruster," Rexford 
Tugwell, the notion of a managed economy under an 
agency such as the NRA would probably have frightened 
off any potential supporters, for when Tugwell 
"managed" he meant "managed:" 

In Tugwell there were faint echoes of tech- 
nocracy, a hint of the corporate state, and a 
near arrogant contempt for such traditional 
values as competition, small economic units, 
and fee simple property. His policies suggested 
enough varied controls to frighten almost 
everyone. 360 

said 

At any rate, the sort of regimentation and centralized 
planning which Tugwell proposed had little appeal for 
the typically practical Roosevelt who "could not be in- 
duced to think and act outside of a political context. "36'  

Hence, the President's version of NRA offered "a little 
for everyone: ""2 

Business got government authorization to draft 
code agreements exempt from antitrust laws: 
the planners won their demand for government 
licensing of business; and labor received Sec- 
tion 7(a), modeled on War Labor Board prac- 
tices, which guaranteed the right to collective 
bargaining and stipulated that the codes should 
set minimum wages and maximum h o ~ r s . " ~  

Yet, if everyone got something, initially at least, it 
was corporate America which got the most. Allowed to 
write its own regulations, in the beginning, the business 
world dominated even the code enforcement mecha- 
nisms, a veritable bonanza which allowed open price 
collusion at the same time that it permitted many cor- 
porations to evade "the labor codes (bargaining rights, 



wage-hour protection, prevention of child labor) required 
by Section 7(a) . . . either by establishing company 
unions or by deliberate refusals to recognize legitimate 
u n i ~ n s . " ~  For all but a few crusty old nonconformists 
like Henry Ford, the business community found precious 
little to complain about being "managed."365 

Needless-to-say, however, there were many both 
within'and without the NRA who did complain: 

. . . the NRA codes invited concerted oppo- 
sition not only of those who genuinely feared 
monopoly, hated bigness, and loved con- 
sumers, but of all who were disgruntled with 
the actual operations of the NRA. These critics 
scrutinized the codes, endlessly and critically 
investigated the NRA, forced [Hugh] Johnson 
[the first administrator] out, and pressured the 
NRA toward more circumspect, consumer- 
oriented codes and more scrupulous enforce- 
ment by code authorities. With personnel 
changes. government representatives became 
more independent and demanding. More and 
more businessmen became disillusioned with 
the NRA. . . .m 

And if, by the NRA's second year of operation, the 
business community was growing restless under its codes 
and regulations, that community would soon be "lib- 
erated. " In 1935, the NRA's days were numbered. 

Sector Two: Agriculture 

Among those hardest hit by the Great Depression were 
the nation's farmers.367 Plagued by an economic crisis 
which deflated their dollars and left them unable to sell 
their crops profitably, many were additionally scourged 
by the heavens themselves as cruelly unremitting dust 
storms and drought revaged the mid- and southwest. To 
the dustbowl farmer of the 1930s, deciding who was his 
worst enemy, nature or banker, was a difficult choice 
indeed. 

Thus, in 1933, threatened by a nationwide farm strike, 
Roosevelt and Congress decided to speed through pend- 
ing agricultural legislation. The resulting Agricultural 
Adjustment Act (AAA) horrified conservatives not only 
with its price-setting provisions, subsidies, land retire- 
ment program, and its promise of government payments 
at parity in exchange for decreased production, but in 
a last minute amendment which took the nation off of 
what William Jennings Bryan had much earlier called 
its "cross of goldv--this latter provision signalling to 
Budget Director, Lewis Douglas, "the end of western 
civilization. "36a 

Although the AAA offered less than they had C 
quested, beleaguered farmers considered it a godsend: 

The act gave the farmer the price supports he 
desired, and more besides. The Thomas [gold] 
amendment held out to the debt-ridden farmer 
the prospect of freshly printed greenbacks; the 
Supplementary Farm Credit Act of June 16 
promised to keep the sheriff and mortgage 
company away from his door. Within 18 
months, the Farm Credit Administration, a 
merger of government farm loan agenries un- 
der the energetic Henry Morgenthau, Jr., and 
his deputy, William Myers of Cornell, would 
refinance a fifth of all farm mortgages. After 
more than half a century of agitation, the 
farmer had come into his own.369 

Yet, like the National Industrial Recovery Act, the bolder 
and more effective Agricultural Adjustment Act had pow 
erful enemies--enemies in a position to cripple the fledge 
ling law. And, like the NIRA, the AAA's swan song 
would follow swiftly upon the footsteps of its overture. 

New Deal in Disarray: 
The "Nine Old Men" and Dual 

Federalism's "Last Hurrah" 

Beginning in January of 1935, the Supreme Court of 
the United States made up its collective mind to sub 
stantially crush the New Deal. Working incrementally 
through the first five months of that year, the C O U ~  

picked away at or hinted its displeasure with the NIRA,'* 
portions of the AAA,37' and the Railroad Retirement Act 
of 1934,372 until on "Black Monday," May 27, 19351 
those decisions came to an ominous crescendo. On that 
day, the Supreme Court reached out to quell the Ne* 
Deal through a singularly humble instrument: the SchechM 
brothers and their "sick chickens." 

STEP ONE: THE CASE OF 
THE "SICK CHICKENS" 

The case of Schechter Poultry Corporation v ,  united 
Stated73 rocked the Roosevelt Administration to its four  
dations. At issue was the NRA's live-poultry code f d  
the New York metropolitan area poultry industry. The 
code regulated wages, hours, production, and marketin#, 
in the area and as a result, the local Schechter brothefl 
were accused by the federal government of selling "unfit 
chickens."374 When the Schechters decided to fight back, 



the end of the NIRA-Roosevelt's centerpiece legisla- 
t iobwas  clearly in sight. Chief Justice Hughes d e b  
ered the Court's shattering opinion: 

The Constitution established a national gov- 
ernment with powers deemed to be adequate, 
as they have proved to be both in war and 
Peace, but these powers of the national gov- 
ernment are limited by the Constitutional 
grants. Those who act under these grants are 
not at liberty to transcend the imposed limits 
because they believe that more or different 
Power is necessary. Such assertions of extra- 
Constitutional authority were anticipated and 
Precluded by the explicit terms of the Tenth 
Amendment. . . . 

[Wlhere the effect of intrastate transactions 
Won interstate commerce is merely indirect, 
Such transactions remain within the domain of 
State power. If the commerce clause were con- 
s h e d  to reach all enterprises and transactions 
Which could be said to have an indirect effect 
upon interstate commerce, the federal authority 
would embrace practically all the activities of 
the people and the authority of the state over 
Its domestic concerns would exist only by suf- 
ferance of the federal government. . . . 

It is not the province of the Court to consider 
the economic advantages or disadvantages of 
Such a centralized system. It is sufficient to say 
that the federal Constitution does not provide 
It. . . . [T]he authority of the federal govern- 
ment may not be pushed to such an extreme 
as to destroy the distinction, which the com- 
merce clause itself establishes, between "com- 
merce among the several states" and the in- 
ternal concerns of a state. . . ."375 

The NIRA was dead, the victim of dual federalism 
and a narrow interpretation of the commerce clause. The 
broader implications of Schechter were aptly summed 
UP by a London Daily Express headline: "AMERICA 
S m ~ ~ ~ ~ ;  ROOSEVELT~S TWO YEARS. WORK 
"LLED IN TWENTY In 1935, how- 
ever* the Coun was not through "stunning;" the New 

was not yet thoroughly "killed." 

N O :  THE CASE OF SOFT COAL 

Roosevelt's troubles with the Court, which had erased 
his N I R ~ ,  did not end in 1935. In fact, during the fol- 

lowing year, the situation worsened. Thus, attempting 
to recoup some of the loss incurred by the Court's 
Schechter decision, the President and Congress began 
creating so-called "little NRAs," individual recovery 
acts aimed at specific industries. The most ambitious of 
these was the Gum-Snyder Act of 1935, which, for all 
practical purposes, re-enacted the NIRA's bituminous 
coal code: 

The Guffey bill guaranteed collective bargain- 
ing, stipulated uniform scales of wages and 
hours, created a national commission which 
would fix prices and allocate and control pro- 
duction, authorized closing down marginal 
mines, and levied a production tax to pay for 
the mines and to rehabilitate displaced , 

Predictably, the Guffey-Snyder Act hadn't a prayer. 
In the Spring of 1936, the Court went "out of its way 

to find the Guffey Coal Conservation Act unconstitu- 
t i ~ n a l . " ' ~ ~  In Carter v .  Carter Coal Company,379 the 
Court relied on the shaky E.C. Knight precedent,380 es- 
tablished over four decades before, in order to strike 
down both the price-fixing and labor regulation provi- 
sions of the Coal Act; this despite the fact that "Congress 
had specifically . . . provided that the price-fixing and 
labor regulation sections of the code should be consid- 
ered as separate Constitutional problems . . . "38' Justice 
Sutherland spoke for the Court: 

The ruling and firmly established principle 
is that the powers which the general govern- 
ment may exercise are only those specifically 
enumerated in the Constitution, and such im- 
plied powers as necessary and proper to carry 
into effect the enumerated powers. Whether 
the end sought to be attained by an act of Con- 
gress is legitimate is wholly a matter of Con- 
stitutional power and not at all of legislative 
discretion. 

The proposition, often advanced and as , 

often discredited, that the power of the federal 
government inherently extends to purposes af- 
fecting the nation as a whole with which the 
states severally cannot deal or cannot ade- 
quately deal, and the related notion that Con- 
gress, may enact laws to promote the general 
welfare, have never been accepted but always 
definitively rejected by this Court. . . . 

The employment of men, the fixing of their 
wages, hours of labor and working conditions, 
the bargaining in respect of these things- 



whether carried on separately or collectively- 
each and all constitute intercourse for the pur- 
pose of production, not of trade. The latter is 
a thing apart from the relation of employer and 
employee, which in all producing occupations 
is purely local activity. . . .382 

If the federal government could not regulate labor, 
could that regulation be assumed by the individual states? 
Both logic and the tenets of dual federalism would have 
suggested "yes." Yet, one month later, in a ruling that 
''shocked even conservatives ,"383 the Court said, "no! " 
In Morehead v .  New York ex re!. Tipaldo, 384 the Supreme 
Court rejected as unconstitutional a minimum wage law 
of the State of New York. Labor legislation had reached 
an impasse and President Roosevelt, echoing the frus- 
tration of reformers and others in the 1890s, noted that 
the Court had created a " 'no man's land,' where no 
government-state or federal" could operate.385 Clearly, 
the "twilight zone" of dual federalism had reappeared 
at a time when such a legislative void could ill be af- 
forded. And, with business and labor legislation in sham- 
bles, the Court next focused on agriculture. 

STEP THREE: BUTLER AND 
THE "TORTURED CONSTRUCTION" 

By 1936, it had become quite obvious that the Court 
was not apt to rule favorably on broad regulatory leg- 
islation employing the interstate commerce power. 
Nonetheless, Congress still had its taxing gambit and it 
was, after all, a form of taxation which had been used 
as a regulatory and spending device in the major pro- 
vision of the Agriculture Adjustment Act. Hence, "co- 
operating farmers in several basic crops, by voluntary 
contractual agreement, reduced production in return for 
sufficient government payments to provide prices as 
close to parity as possible. The payments came from 
taxes on processing companies. . . ."386 The majority 
of the Court, led by Justice Roberts, proved to be equally 
as unamenable to "taxing" as it was to "commerce:" 

The question is not what power the federal 
government ought to have but what powers in 
fact have been given by the people. It hardly 
seems necessary to reiterate that ours is a dual 
form of government; that in every state there 
are two governments-the state and the United 
States. Each state has all government powers 
save such as the people, by their Constitution, 
have conferred upon the United States, denied 
to the states, or reserved to themselves. The 
federal union is a government of delegated 

powers. It has only such as are conferred upon 
it and such as are reasonably to be implied 
from those granted. . . . 

We are not now required to ascertain the 
scope of the phrase "general welfare of the 
United States" or to determine whether an ap- 
propriation in aid of agriculture falls within it. 
Wholly apart from the question, another prin- 
ciple embedded in our Constitution prohibits 
the enforcement of the Agricultural Adjustment 
Act. The act invades the reserved rights of the 
states. It is a statutory plan to regulate and 
control agricultural production, a matter be- 
yond the powers delegated to the federal gov- 
ernment. The tax, the appropriation of the 
funds raised, and the direction of their dis- 
bursement, are but parts of the plan. They are 
but means to an unconstitutional end.387 

The court's decision in United States v.  Butler is gen* 
erally considered to be one of the most inconsistent and 
inappropriately narrow in its history, a fact which was 
not lost on dissenters, Stone, ~randeis,  and Cardozot 
who angrily decried the Court's use of "tortured [Cow 
stitutional] construction" to place itself above the other 
two branches of government: 

That the governmental power of the purse 
is a great one is not now for the first time 
announced. . . . 

The suggestion that it must now be cur- 
tailed by judicial fiat because i t  may be 
abused by unwise use hardly rises to thedignity 
of argument. So may judicial power be 
abused. . . 

Despite the fact that Butler so summarily (and cluW 
sily) dismissed the AAA as unconstitutional, the majority 
and minority did reiterate and clarify a long-standing 
Court policy which held that "the mere expenditure of 
funds [does not] violate the 'general welfare' provi- 
 ion."-'^^ In other words, the Court saw nothing inhib- 
iting the Congressional spending in and of itself. In fact* 
it specifically endorsed the Hamiltonian approach to 
Article I, Section 8: 

Hamilton . . . maintained the clause confers 
a power separate and distinct from those later 
enumerated, is not restricted in meaning by the 
grant of them, and Congress consequently has 
a substantive power to tax and to appropriate. 
limited only by the requirement that it shall be 
exercised to provide for the general 
welfare. . . .3w 



Hence, in a perverse manner, the Butler majority 
Strengthened and broadened the Congressional spending 

a power which, foreboding developments 
aside, would be extended to its fullest in only a year's 
time. 

In the face of the resounding judicial defeat of the 
A A ~ ,  the Court's "approval" of spending qua spending 
Offered the Roosevelt Administration little cause for re- 
joicing. Yet, in spite of the setbacks which were 
"Schechter, " "Carter, " and "Butler, " the President 
had begun a new legislative offensive nearly a year be- 
fore, and this legislative offensive would be joined there- 
after by the great Court battle of 1937. Whether or not 

of this had any substantive, long-term economic effect 
On the depression-ravaged nation is open to dispute. But, 
when the smoke cleared and the battles ended, one sub- 
"antive effect would be exceedingly clear: the "narrow" 
Constitution of 1936 would become the "broad" Con- 
Stltution of the 1940s and beyond. 

TOWARD A CONSTITUTIONAL 
REVOLUTION: 

I)~OSEVELT, THE SECOND NEW 
DEAL, AND A "SWITCH IN TIME" 

Origins of the Second New Deal: 
The Legislative Bonanza of 1935 

Both contemporary journalists and historians have 
a@W that in 1935 the New Deal began to change. The 

of that metamorphosis, its meaning. and the rea- 
behind it, however, have remained open to a great dcal of debate. Some argue that the second New Deal 

S1gnakd a movement away from favoritism for large 
co ?rations toward the more classical conception of 
ca~ltalist free enterprise: from Tugwellian planners to- 
yard Brandeisian traditionalists. Others insist that 1935's 
lmponance lies in the birth of the so-called welfare state. 
Still others contend that because much of the 1935 leg- 
Islation had been in the works for well over a year, the 
"~nd New Deal was not so much a conscious policy 
Shift as it was a happenstance point in the legislative life 

Nonetheless, almost everyone agrees that 1935 
a great flurry of lawmaking-most of it seemingly 

"Shed through Congress-and that much of that flurry 
came Qn the heels of the Court's devastating Schechter 

Perhaps, then, given Schechrer and the SUC- 

Ceeding 1936 decisions which wreaked havoc on ROO- 
4ve1t's "best laid plans," the 1935 policy differential 
Was less a "second" New Deal than the "only" New 
Deal. 392 

THE SOCIAL SECURITY ACT 

On August 14, 1935, President Roosevelt signed into 
law one of the most (if not the most) important and 
profoundly consequential pieces of American legislation 
ever conceived. With a stroke of his pen on that mid- 
August day 46 years ago, Roosevelt increased the size 
and scope of the federal role a thousandfold, for thus 
had the central government permanently and massively 
entered the realm of old age insurance, unemployment 
insurance, categorical cash assistance (or welfare), and 
social and health services.393 The Court willing, the tem- 
porary FERA precedent had given way to social security, 
the permanent programmatic reinterpretation of the gen- 
eral welfare clause. 

THE NATIONAL LABOR 
RELATIONS ACT 

With the virtual death of the NRA in May, Roosevelt 
threw the weight of his office behind Sen. Robert Wag- 
ner's labor bill-an act which he had theretofore assid- 
uously avoided supporting. Hence, after many abortive 
attempts over the past four decades, labor finally came 
close to achieving its "magna charta:" 

The Wagner Act was one of the most drastic 
legislative innovations of the decade. It threw 
the weight of government behind the right of 
labor to barga'in collectively, and compelled 
employers to accede peacefully to the union- 
ization of their plants. It imposed no reciprocal 
obligations of any kind on unions. No one, 
then or later, fully understood why Congress 
passed so radical a law with so little opposition 
and by such overwhelming margins. A bill 
which lacked the support of the administration 
until the very end, and which could expect 
sturdy conservative opposition, it moved through 
Congress with the greatest of ease.394 

THE WEALTH TAX ACT 

Although in its final form the Wealth Tax Act was 
hardly the radical redistributive plan which Roosevelt 
had rhetorically advocated, it did add to the increasingly 
substantial federal taxing power. Thus, the measure in- 
creased "estate, gift, and capital stock taxes, levied an 
excess profits tax . . . and increased the surtax to the 
highest rates in history. . . .395 In the summer of 1935, 
the second New Deal moved full steam ahead. 



THE PUBLIC UTILITIES HOLDING ACT 

After an initial flirtation with large-scale corporations, 
in 1935, Roosevelt donned the robes of "trust-buster" 
worn 33 years before by another Roosevelt, his cousin, 
Theodore. Apparently prodded into action by the "small 
is good"' Brandeis faction of the Administration, Roo- 
sevelt supported and, in August, won the Wheeler-Ray- 
burn Public Utilities Holding Act. The act greatly ex- 
panded the powers of the year-old federal Securities and 
Exchange Commission, empowering that body to break 
up the vast majority of the nation's utility holding com- 
panies and allowing it to oversee the companies' finan- 
cial  transaction^.^% 

THE BANKING ACT 

On August 23, Roosevelt signed into law a bill which 
would, at the very least, have made Alexander Hamilton 
supremely happy. A radical revision of the Federal Re- 
serve System, the Banking Act of 1935 "marked a sig- 
nificant shift toward the centralization of the banking 
system and federal control of banking."397 After almost 
a century and a half, Hamiltonian theories of centralized 
monetary practices-albeit, altered in modernity-were 
finally coming into their own.398 

Throughout the turbulent summer of 1935, one ques- 
tion must have plagued Roosevelt more than any other: 
"Would the Court approve?" And, as that turbulent 
summer gave way to the disastrous spring of 1936, time 
and the Supreme Court would prove to be unkind re- 
spondents. If the first New Deal was Constitutionally 
unacceptable, what of the equally unorthodox second? 
Thus were the seeds of "interbranch warfare" planted 
and thus lay the impetus of the Court battle of 1937. 

Executive Versus Judiciary: 
The Court Battle of 1937 

If one thing is clear regarding the Roosevelt Court 
battle of 1937, it is that no two historians can agree on 
who, if anyone, "won." Did Justice Roberts, fearing 
for the institutional life of the Court, buckle under to 
political pressure, or did Roosevelt, in his insistence 
upon passage of the Court bill, commit the greatest tac- 
tical blunder of his career? To these questions, there are 
no plain answers but what evidence does exist indicates 
(perhaps surprisingly) that the latter was more true than 
the former. 

Stung by the defeats of his major first New Deal leg- 
islation, early in 1937 Roosevelt decided that the same 

fate would not befall the laws of his second New Deal, 
particularly the National Labor Relations and social 
Security Acts. His "enemy" was evident and he deemed 
to fight it on Congressional turf. His weapon was the 
Court Bill of 1937. 

Whether Roosevelt really expected anyone to believe 
that the Court Bill was a genuine reform, needed in the 
long-run for the efficacy of government, is open to ques- 
tion, but if in fact he did hold such expectations, he was 
to be sorely disappointed. At any rate, the President 
claimed that the Court system was inefficient, 
due to "the question of aged or infirm judges. . . ."-'* 
Hence, his proposed court reform 

. . . recommended that when a federal judge 
who had served at least ten years waited more 
than six months after his seventieth birthday 
to resign or retire, the President might add a 
new judge to the bench. He could appoint as 
many but no more than six new justices to the 
Supreme Court and 44 new judges to the lower 
federal t r i b ~ n a l s . ~  

Obviously, what Roosevelt was suggesting was ''coufl 
packing," and the very fact that this ploy was so obvious 
brought down the wrath not only of conservatives, Re- 
publicans, and die-hard Roosevelt haters, but of many 
of his long time supporters as well. Despite initial cries 
of indignation, however, the President persisted-ifl 
fact, seemed obsessed-with the Court legislation. To 
its end, he wasted an entire session of Congress; angered 
or insulted many groups whose support he badly needed 
(including, needless-to-say, the nation's elde~;ly);~~' made 
himself appear vulnerable for, perhaps, the first time in 
his Presidency; strengthened the position of the anti-New 
Dealers; and worst of all, destroyed the tenuous unity 
of his own party.402 What, if any, positive effect all this 
produced is uncertain, but on March 29, 1937, the Court 
did indeed begin to change. 

In a series of precedent-breaking decisions, the Court 
chipped away at the "no man's land" in regulatory pol- 
icy and the first to be eroded were some of the constraints 
on state action. Thus, in West Coast Hotel Company v .  
Parri~h,~"' Justice Owen Roberts first made his much 
touted defection from the conservative ranks of the 
Court. Upholding a Washington state minimum wage 
law, the Court reversed (5-4) its 15-year old ~ d k i n s ~  
precedent and paved the way for such laws in all the 
states. Only two weeks later, Roberts cemented his de- 
fe~tion,~" '  and one month after that conservative Justice 
Willis Van Devanter retired, to be replaced by a Roo- 
sevelt-man, Hugo Black. Together these events sealed 
the Court Bill's fate. Had there existed even a small 



chance for its passage before (and that is highly im- 
Probable), a majority of Congress now stood firmly 
against the act. As a result, on July 22, 1937, the Pres- 
ident "surrendered;" the Court bill was recommitted. 

TO reiterate a question posed earlier, then, "who 
'won' and who 'lost'?" Of course, Roosevelt claimed 

have "lost the battle but won the war.OW Congress- 
Watchers, on the other hand, could reasonably contend 
that as the bill lost, so lost the President. As for Justice 
Pobert's defection, some conclude that the move was 
Indeed made to undercut Roosevelt's anti-Court offen- 
S.ive,407 while others assert that the so-called "switch in 

that saved nine" has been only "falsely viewed as 
a Political mo~e"~Q*-that the Court would have changed 
regardless and Roosevelt's resulting political losses were 
far more profound than any perceived judicial gains. To 

these assertions no one has (or perhaps ever can) 
with complete certainty. Nonetheless, and no 

matter what the answer, in the year 1937 the remaining 
legal barriers to the scope of the federal role began, one- 
by-one, to fall by the Constitutional wayside. 

Five Years that Changed the 
Constitution: 

From the "Switch" of '37 to the 
Climax of '42 

!LRB AND THE REVIVAL OF 
STREAM OF COMMERCE" 

Like 1789 and 1865, 1937 was a banner Constitutional 
Year, for between April and May the legal foundation 
Of America began a metamorphosis, the effects of which 
have persisted to this day. Hence, in April. the Court 
handed down its much heralded decision upholding the 

Labor Relations Act. In National Labor Re- 
' a r i ~ n ~  Board (NLRB) v .  Jones and Laugh fin Steel Cor- 
P0rati~n409 the plaintiff understandably relied upon the 
Precedents established in the recent Schechter and Carter 
decisions: that is, that the federal government had no 
Constitutional right to regulate terms of production. Yet. 
'lthout specifically ~ v ~ m l i n g  its earlier opinions, the 
'oun's majority suddenly "switched" (or, more appro- 
Pnately, a new majority of Hughes, Roberts, Brandeis, 
card or^. and Stone was formed) and revived the "stream 
Of doctrine first enunciated more than 30 

before in Swift and Company v. United 

Although activities may be intrastate in char- 
acter when separately considered, if they have 
Such a close and substantial relation to inter- 
State commerce that their control is essential 

or appropriate to protect that commerce from 
burdens and obstructions, Congress cannot be 
denied the power to exercise the control. . . . 4 1 '  

Thus, the Court had taken a first (albeit tentative) step 
toward redefining Congressional powers under the com- 
merce clause. The following month it would dramatically 
expand the Congressional grant to tax and spend for the 
general welfare. 

TAXING, SPENDING, AND THE GENERAL 
WELFARE: THE SOCIAL SECURITY CASES 

On May 25, 1937, the Court considered the Consti- 
tutionality of the Social Security Act in two companion 
cases: Steward Machine Company v. Davi9I2 (regarding 
the Constitutionality of the unemployment insurance tax) 
and Helvering, Welch, and the Edison Electric lllumi- 
nating Company v.  David" (regarding the Constitution- 
ality of the old age social security tax). In both cases, 
the use of taxes to provide for so broad a definition of 
the general welfare was contested and in both cases, the 
Court upheld that new, massive use. Because Helvering 
was considered second and relied so heavily on Stew- 
~ r d , ~ ' ~  the Steward case is generally cited: 

The assault on the statute proceeds on an 
extended front. Its assailants take the ground 
that the tax is not an excise; that it is not uni- 
form throughout the United States as excises 
are required to be; that its exceptions are so 
many and arbitrary as to violate the Fifth 
Amendment; that its purpose was not revenue, 
but an unlawful invasion of the reserved pow- 
ers of the states; and that the states in submit- 
ting to it have yielded to coercion and have 
abandoned governmental functions which they 
are not permitted to surrender. . . . 

The excise is not void as involving the coer- 
cion of the states in contravention of the Tenth 
Amendment or of restrictions itnplicit in our 
federal form of government. . . . 

During the years 1929 to 1936 . . . [tlhe fact 
developed quickly that the states were unable 
to give the requisite relief. The problem had 
become national in area and dimensions. There 
was need of help from the nation if the people 
were not to starve. It is too late today for the 
argument to be heard with tolerance that in a 
crisis so extreme the use of the moneys of the 
nation to relieve the unemployed and their de- 
pendents is a use for any purpose narrower 
than the promotion of the general welfare. . . . 



The Social Security Act is an attempt to find 
a method by which all these public agencies 
may work together to a common end. Every 
dollar of the new taxes will continue in all 
likelihood to be used and needed by the nation 
as long as states are unwilling, whether through 
timidity or for other motives, to do what can 
be done at home. . . .4'5 

Thus, in Steward Machine Company v .  Davis, not 
only had the Court denied plaintiffs recourse to a Tenth 
Amendment argument, but it had actually gone so far 
as to chastise the states for abrogating their own re- 
sponsibilities. In the resulting void, the Court indicated, 
the federal government had no choice-in fact, had the 
right--to meet a national emergency. Moreover, in the 
Helvering case Justice Cardozo spoke of the Congres- 
sional power to determine welfare in very definitive 
terms: 

When money is spent to promote the general 
welfare, the concept of welfare or the opposite 
is shaped by Congress, not by the states. So 
the concept be not arbitrary, the locality must 

The meaning of the general welfare clause had been 
changed dramatically; judicial restraints lifted. The re- 
maining constraints on the commerce power would soon 
be swept away also. 

UPHOLDING MINIMUM WAGES AND AGES: 
U.S. V. DARBY 

In 1938, Congress passed the Fair Labor Standards 
Act. By almost any analysis the act could hardly have 
been considered a strong piece of legislation, so watered 
down had it become by the time of its passage. Yet, 
significantly, the law established a national minimum 
wage and prohibited the shipment in interstate commerce 
of goods produced by child Even more signif- 
icantly, in 1941, a new "Roosevelt Court,"418 drawing 
heavily upon John Marshall's decision in Gibbons v .  
Ogden4I9 and overruling Hammer v .  D a g e n h ~ r t , ~ ~ ~  held 
the law Constitutional: 

While manufacturing is not of itself inter- 
state commerce, the shipment of manufactured 
goods interstate is such commerce and the pro- 
hibition of such shipment by Congress is in- 
dubitably a regulation of commerce. . . . 

The power of Congress over interstate com- 
merce is not confined to the regulation of com- 

merce among the states. It extends to those 
activities intrastate which so affect interstate 
commerce or the exercise of the power of Con- 
gress as to make regulation of them appropriate 
means to the attainment of a legitimate end, 
the exercise of the granted power of Congress 
to regulate interstate commerce. . . . 

Our conclusion is unaffected by the Tenth 
Amendment. . . . The amendment states but 
a truism that all is retained which has not been 
surrendered. There is nothing in the history of 
its adoption to suggest that it was more than 
declaratory of the relationship between the na- 
tional and state governments as it had been 
established by the Constitution before the 
amendment or that its purpose was other than 
to allay fears that the new national government 
might seek to exercise powers not granted, and 
that the states might not be able to exercise 
fully their reserved powers. . . .421 

Obviously, United States v .  Darby Lumber company 
was a monumental Supreme Court decision for, in effed* 
it laid official waste to what for years had been interpreted 
as the Constitutional centerpiece of dual federalism, tw 
Tenth Amendment. Hence, nine years after the decisioo9 
Edward Corwin asserted that: 

The entire system of Constitutional interpre- 
tation touching the federal system is today in 
ruins. It toppled in the Social Security Act cases 
and in NLRB v .  Jones and Laughlin Steel 
Corp., in which the Wagner Act was sustained. 
This was in 1937 while the "Old Court" was 
still in power. In 1941 in United States v .  
Darby, the "New Court" merely performed 
a mopping-up operation. The act of Congress 
involved was the Fair Labor Standards Act of 
1938, which not only bans interstate commerce 
in goods produced under substandard condi- 
tions but makes their production a penal of- 
fense against the United States if they are 
"intended" for interstate or foreign com- 
merce. Speaking for the unanimous Court, 
Chief Justice Stone went straight back to Mar- 
shall's opinions in McCulloch v .  Maryland and 
Gibbons v .  Ogden, extracting from the former 
his latitudinarian construction of the necessary 
and proper clause and from both cases his un- 
compromising application of the supremacy 
clause.422 



oarby may indeed have been a mopping-up operation 
but it did not complete the task at hand. That would 
Occur in the following year. 

In 1942, "the judicial reinterpretation of the national 
government's economic regulatory power was com- 
pleted. In scope and effect that power was now virtually 
unlimited."423 At issue in Wickard v .  F i l b ~ r n ~ * ~  was the 

Adjustment Act of 1938 and its consequent 
of acreage quotas-ven when excesses were to 

Consumed by the individual farm family itself."' Cer- 
h ln l~ ,  this constituted the most intra of intrastate con- 
sumption. Yet, the Court now recognized no bounds to 
3gressional power over commerce. Justice Jackson, 
Koosevelt's newest appointee, delivered the opinion of 
the Court: 

Whether the subject of the regulation in 
question was "production, " "consumption," 
or "marketing" is . . . not material for pur- 
Poses of deciding the question of federal power 
before us. That an activity is of a local char- 
acter may help in a doubtful case to determine 
whether Congress intended to reach it. The 
same consideration might help in determining 
whether in the absence of Congressional action 
it would be permissible for the state to exert 
its power on the subject matter, even though 
in so doing it to some degree affected interstate 
commerce. But even if appellee's activity be 
local and though it may not be regarded as 
commerce, it may still, whatever its nature, be 
reached by Congress if it exerts a substantial 
economic effect on interstate commerce, and 
this irrespective of whether such effect is what 
might at some earlier time have been defined 
as "direct" or "indirect." . . . 

It is said, however, that [the Agricultural 
Adjustment Act], forcing some farmers into the 
market to buy what they could provide for 
themselves, is an unfair promotion of the mar- 
kets and prices of specializing wheat growers. 
It is of the essence of regulation that it lays a 
restraining hand on the self-interest of the reg- 
ulated and that advantages from the regulation 
Commonly fall to others. The conflicts of eco- 
nomic interest between the regulated and those 
who advantage by it are wisely left under our 

to resolution by the Congress under its 

more flexible and responsible legislative proc- 
ess. Such conflicts rarely lend themselves to 
judicial determination. And with the wisdom, 
workability, or fairness of the plan of regula- 
tion we have nothing to do. . . .426 

Wickard v .  Filburn served as the judicial finale to the 
New Deal, a finale which was to be repeated time and 
again by the Court.' How far the Court had come in 
relatively few short years from disallowing nearly all 
Congressional attempts at economic regulation to giving 
Congress free reign, for the Court-once economic 
watchdog of the nation-now stated that in this area, 
"we have nothing to do." Where Congress chose to act 
in economic and regulatory matters, it would thenceforth 
be Constitutionally-if not politically-absolute, and as 
the Court asserted in 1946, the commerce power is "as 
broad as the economic needs of the nation."427 The in- 
terstate commerce clause had recaptured and gone far 
beyond the scope of its first broad constructionist, John 
Marshall; necessary and proper had, at last, reached its 
Hamiltonian conclusion; and national supremacy, won 
in principle by the outcome of the Civil War, had been 
achieved some 77 years later in Constitutional practice. 

END OF CONSTRAINTS: 
THE CONSTITUTIONAL LEGACY OF 

THE NEW DEAL 

In a recently published analysis of the state of Amer- 
ican federalism, Harry N. Scheiber summarizes the vast 
expansion of federal functions and powers wrought by 
the New Deal: 

Agriculture was made a managed sector, with 
basic crops subject to regulation of output and, 
effectively, prices. Industry was brought under 
the control of the central government through 
the National Recovery Act's provisions, albeit 
on that basis only until 1935. In 1935 the Wag- 
ner Act instituted a device, permanent federal 
presence in the field of labor-industrial rela- 
tions, a presence that was felt even more di- 
rectly with institution of minimum wage leg- 
islation. Regional development under federal 
auspices began with the Tennessee Valley 
Authority and the central government also ex- 
panded its role in reclamation and conserva- 
tion with vast new public works projects. After 
1935, the federal Social Security and unem- 
ployment-compensation system, established 



with a cooperative provision allowing an ad- 
ministrative role to the states, instituted the 
modern welfare state, such as it is. And within 
three years, the federal government became 
heavily committed to a Keynesian counter- 
cyclical policy-a policy closely linked to the 
massive rise in federal expenditures, which in 
turn were supported by expansion of the in- 
come tax and its efective preemption by the 
central government.428 

Astounding even when viewed out of context as a series 
of functional acquisitions, the above list is nearly un- 
fathomable when viewed in its historical perspective: 

By 1937, the rebellion against the con- 
straints of dual federalism was complete; the 
belief that powers of the national government 
were limited by its sphere of action was over- 
turned. Generations of reformers had seen their 
plans stymied by the Court's interpretation of 
the complexities of action in a federal system, 
but the Court constraint ended in the trauma 
of the Great Depression. 429 

A central government, long constrained, was consti- 
tutionally "liberated" to meet a national crisis, and when 
the crisis was over, the constraints would seemingly be 
impossible to reapply. 

X 
Acquiescence and Activism: 

Judicial Schizophrenia and the "Fourth Constitutional 
Revolution" 

Constitutional development did not end with the New 
Deal. Rather, what did end was a long held judicial 
notion that the federal government was somehow strictly 
limited as to the sphere and scope of its undertakings. 
Hence, as early as 1946, Carl Brent Swisher could assert 
that "[iln a sense, what has happened is that the Supreme 
Court has gotten out of the way of Congress. . . ."4M 

Indeed, the New Deal left in its wake a legacy of judicial 
passivity vis-a-vis Congress-a passivity that has per- 
sisted to form half of the character of the modem Court. 

Yet, that the whole character is somewhat schizo- 
phrenic is evidenced by the active-and more widely 
noted-other half, for in the past three decades the Court 
has been a policy leader in advancing racial justice, se- 
curing civil liberties, developing criminal procedures, 
and reforming political processes. The Court, thus, has 
variously displayed the dichotomous traits of acquies- 
cence on the one hand and activism on the other.431 

CONGRESSIONAL ACTIVISM, 
JUDICIAL ACQUIESCENCE, AND THE 

CHANGING FACE OF 
CONSTITUTIONAL FEDERALISM 

We have returned to the original proposition 
that the Courts do not substitute their social 
and economic beliefs for the judgement of leg- 
islative bodies, who are elected to pass laws.432 

Obviously, the above noted quotation from a 1963 
opinion is illustrative of how fully the Court's vision of 
its tole-at least in relation to the legislature--hag 
changed since 1937. Moreover, this attitudinal convep 
sion has been accompanied by an even more s igni f id  
Congressional metamorphosis-a metamorphosis trans- 
forming the Congress from a group of individuals acting 
as a relatively constrained collectivity, to what, in the 
past 20 years, has become, practically, a mere archit@ 
tural resting place for a loose body of individual a c t i d  
policy entrepreneurs. The combined effect of these two 
transformations-in concert, of course, with other sys' 
temic ~hanges~~'-in turn, has altered the face of Cow 
stitutional federalism, the meaning of national suprem 
acy, and the extent of national purpose. 

National Supremacy and the Power to 
Supersede: 

The Unleashing of a Constitutional 
Concept 

Since 1937, when the Supreme Court "got out of tw 
way of Congress," much of the expansion of the federal 
government has been accomplished through the highly 
elastic Congressional power to regulate commerce an d 
through extension of the Bill of Rights to the sta@ 
through the Fourteenth Amendment. Largely uninhibited 
by judicial taboo, these powers have allowed congress 
to increase substantially both the breadth and depth of 



"ational functions and goals. 
There being, presumably, a finite number of actions' 

Or items which may be subject to legislation (perhaps 
Only because everything on Earth-cockroaches and 
'lotheshangers being notable exceptions-has some UP- 
per numerical limit) and 51 major legislatures in the 
United States, at least some functional overlap is bound 

Occur. As previous sections have detailed, this prob- 
of concurrent powers has been a major Constitutional 

d'lemrna since the founding of the Republic. In retro- 
spect, though the debate was often more scumlous and 
VOcal than today, for the first one and one-half centuries 
Ofthe nation's existence, the dilemma was comparatively 
mlld-the number of laws enacted by any of the legis- 
Iabres, especially Congress, were relatively few. How- 
ever, in the past 30 years, encouraged by the widespread 

of active g~vernment,~" the opportunities for 
Overlap and conflict have increased tremendously. In 
Such cases, the law of one legislative body may supersede 
?preempt those of the others and, though hardly imag- 
Ined by the founders for the breadth of its authority, 

VI of the Constitution, containing the national 
clause, has determined whose laws shall 

and whose shall be preempted. 
Though Congress has long been in the business of 

?mpting state laws which conflict with national ob- 
J?ives, the body of supersessive legislation enacted 
'Ince the mid-1960s has been multiplying at a rate that 
ha k u n  to alarm many observers. Hence, a study of 
fCdrral preemption by the Oklahoma Legislative Council 
found 48 acts of Congress, passed between 1964 and 

Which contained supersessive language."' 
If supersession is a federal problem or, at the very 

leat9 a source of intergovernmental pique, it is a problem 
by opacity-just when is a federal law su- 

PImssive? Of course, some laws are so obviously su- 
Rmssive that no question arises. A piece of legislation 
Uhich Shes that its provisions are intended to "supersede 
Boy Or all laws of the states" is easily classified as 
bm~toq. An example is the Civil Rights Act of 1964. 
1 such direct preemptions, however, four other c" Overt categories of supersessive law have been iden- 
'lfied James B.  Cmy. Thus, as a second means of 
bm~tion, Croy notes laws of the "unless-surprise" 
variety: 

Basically, this category begins by stating that 
lt is not the intent of Congress to supersede 
State authority "unless" state law disagrees 
with the provisions of the federal act, in which 
Case-s~rprise--the state must give way.436 

bs falling under the Lsunless-surprise" category in- 

clude the Gun Control Act of 1968, the Drug Abuse 
Control Amendments of 1965, the Federal Metal and 
Nonmetallic Mine Safety Act, and the Federal Election 
Campaign Act of 1971. 

"If-then; if-then" supersessions, such as the Water 
Quality Act of 1965, typically give the states an "option" 
to issue their own minimum regulatory standards. How- 
ever, " i f '  the regulations are unacceptable to the federal 
authority, "then" the federal administrative agency in 
question will promulgate rules for the state. Moreover, 
"if" a state does not adopt or enforce the regulations, 
"then" the federal government will assume jurisdiction.437 

At times, the federal government may preempt by 
"fiat. " Thus, the Cigarette Labeling and Advertising 
Act declares that: 

No statement relating to smoking and health, 
other than the statement required by section 4 
of this act, shall be required on any cigarette 
package.438 

Finally, according to Croy: 

The last classification of supersession concerns 
the involvement of the federal government in  
substate political units or the dictation of duties 
by the federal government to the officials of 
a state. An example of the former would be 
the Food and Agriculture Act of 1965, in which 
the Secretary of Agriculture is given authority 
to determine the apportionment of wheat acreage 
allotments among the counties of the various 
states, as opposed to allowing states to make 
this determination. The 1965 amendments to 
the Federal Coal Mine Safety Act, in which 
state agencies are directed to require state per- 
sonnel to cany out certain actions, would be 
an example of the latter.439 

Needless-to-say, the spate of relatively recent preemp- 
tory activity has prompted a great deal of concern over 
the modem meaning and significance of the Tenth 
Amendment, that addition to the Constitution which the 
New Deal Court asserted to be "but a truism." And, by 
and large, the contemporary Court has treated it as just 
that. However, on June 24, 1976, the Supreme Court 
handed down a decision which at least was surprising 
and at most seemed to disrupt long established policy 
toward the commerce power and the "reserved powers" 
of the states. At issue in National League of Cities v .  
Use* were the 1974 amendments to the Fair Labor 
Standards Act of 1938 (FLSA). The amendments ex- 
tended the minimum wage and maximum hour provisions 
of the act to most state and local employees. Given the 



fairly deferential attitude which both the Warren and 
Burger Courts had exhibited toward Congress, there was 
little reason to believe that the amendments would be 
questioned. Moreover, in 1968, the Court had upheld 
extension of the FLSA wage and hour provisions to state 
hospital and school employees in Maryland v .  Wirtz."' 
Yet, strong precedent notwithstanding, Justice Rehn- 
quist, speaking for a narrow majority (M), revived an 
interpretation of the commerce clause and Tenth Amend- 
ment thought to have been judicially buried almost 40 
years before: 

If Congress may withdraw from the states the 
authority to make those functional employment 
decisions upon which their systems for per- 
formance rest, we think there would be little 
left of the states' "separate and independent 
existence." . . . Congress has sought to wield 
its power in a fashion that would impair the 
states' "ability to function effectively [with] 
in a federal system." . . . This exercise of 
Congressional authority does not comport with 
the federal system of government embodied in 
the Constitution. 

[W]e have reaffirmed today that the states 
as states stand on quite different footing than 
an individual or corporation when challenging 
the exercise of Congress' power to regulate 
commerce. . . . Congress may not exercise 
that power so as to force directly upon the 
states its choices as to how essential decisions 
regarding the conduct of intergovernmental 
functions are to be made. . . ."2 

Coming as it did with so little ~a rn ing , "~  the decision 
astounded nearly everyone, particularly those who had 
assumed for nearly half a century that the "plenary" 
Congressional commerce power was indeed "plenary." 
No one, however, was more thoroughly nonplussed than 
the Court's minority, led by Justice Brennan, who felt 
that NLC v .  Usery was, at best, a "mischievous 
decision: " 

Today's repudiation of [an] unbroken line 
of precedents that firmly reject my brethren's 
ill-conceived abstraction can only be regarded 
as a transparent cover for invalidating a 
Congressional judgement with which they dis- 
agree. . . . 

Judicial redistribution of powers granted the 
national government by the terms of the Con- 
stitution violates the fundamental tenet of our 
federalism that the extent of federal internen- 

tion into the states' affairs in the exercise of 
delegated powers shall be determined by the 
states' exercise of political power through their 
representatives in Congress. . . .444 

If not greeted with rave reviews by Justice Brenna, 
the decision was widely praised and heralded for its 
supposed landmark qualities by state and local govern 
ments and their national associations. Yet, in the long- 
run, how significant is the NLC decision? A flurry of 
analysis attending the publication of the opinion, along 
with a number of subsequent related decisions,"' sug 
gests, not very significant. 

Thus, William J.  Kilberg and Linda Batchelder Fofi 
point out that, 

Review and analysis of the National League 
of Cities and subsequent cases lead to the con- 
clusion that the applicability of the Equal Pay 
Act (EPA) and Age Discrimination in Employ- 
ment Act (ADEA) to state and local govern- 
ment employees remains unimpaired. All but 
two of more than 30 cases deciding this issue 
since National League of Cities have held that 
equal pay and age discrimination statutes still 
apply to state and local government workers.@ 

In addition, as it has often manifested in the past, Cop 
gress does possess other means for achieving any one 
of its desired ends. Fred W. Rausch and Thomas A- 
Shannon note, accordingly, that, 

. . . the spending power may be the exception 
that engulfs the rule. All one need to do is look 
at Title VI of the Civil Rights Act of 1964, and 
the Family Education Rights and Privacy Act 
to recognize that conditioning the granting of 
federal funds upon compliance with federal 
standards is a powerful weapon in the Congres- 
sional arsenal."' 

And, finally, Lawrence H. Tribe states: 

If National League of Cities is to be read as 
protecting rights to certain government ser- 
vices, then it follows, perhaps surprisingly, 
that Congress could alter the result of that de- 
cision by reenacting minimum wage regula- 
tions for public employees as one possible vin- 
dication of the rights of those employees to 
equality, liberty, and property. For the rec- 
ognition of a'governmental duty to assure that 
basic material needs are somehow met pre- 
cludes the response that minimum wage leg- 
islation is necessarily reflective only of a policy 



preference based on concerns with national 
economy. Once we have recognized .affirma- 
tive rights against government, Congress may 
claim that it is just such rights that it is vin- 
dicating for public employees by ensuring that 
they receive a minimum wage. So long as this 
is in fact the basis of Congress' action4 could 
Well prove sufficient to ovemde the claims of 
the state.44B 

Hence, it is doubtful that NLC v. Usery has set an 
precedent reviving old interpretations of the 

Tenth Amendment and repudiating the totality of the 
Congressional commerce power."9 Yet, even if that were 
the Case, as Rausch and Shannon and Tribe note, Con- 

may achieve virtually the same ends through other 
means. It is to the most powerful of these methods which 
we shall now turn. 

The Conditional S ending Power: L Coming at National urpose Through 
the Backdoor 

Over the past two decades, if there has been a single 
Phenomenon which has worked to permute practical in- 
k%o~emmental relations and erode the concept of fed- 
eralism, it has been the dramatic expansion in the num- 
ber, nature, scope, and purpose of federal grants-in-aid. 
b s ,  not only have federal aid flows increased 900% 
Since 1963, but the number of programs has swelled 

160 to 500, activities aided have come to encom- 
pass not only such major functions as welfare but such 
'latively trivial or traditionally local concerns as urban 
gardening and the development of bike paths, and, in 
Inany cases, local desire for grant-in-aid funds has been 
&sformed into local reliance or outright d e p e n d e n ~ e . ~ ~  

More significant, however, over the past several years 
b h e n  the extraordinary proliferation of grant condi- 
'lon-he increasingly tangled strings of national pur- 
Pose. Such conditions-applied either across-the-board 

receipt of all aid4" or attached as specific regu- 
lations to individual programs--have become the single 

hportant means for the transmission and realiza- 
tion of nationally articulated goals and policies. as well 

the greatest sore spot in contemporary intergovem- 
tnental relations. 

Recent controversy over grant related mandates has 
on two major complaints voiced with increasing 

fquency and a l m  by recipient jurisdictions. The first. 
a?d no doubt the most obvious, of these involves the 
hidden but often burdensome costs of such require- 
ments.4s2 However, for the purposes of this chapter, the 

second complaint, revolving around the perceived or real 
coerciveness of conditions, is the most important. In 
other words, as a practical matter, how much leeway 
does a grant recipient have in accepting or rejecting a 
particular grant and, thus, its requirements? A rising 
number of jurisdictions think not much. 

Hence, what would appear at first blush to be a simple 
matter of saying no to new federal funds, may be, for 
the recipient, a complex, painful, or even impossible 
decision. A few examples lend support to the more stri- 
dent protests of the affected jurisdictions: 

The choice to participate in the federal program 
may be made by state officials, but the burden 
of administering the program in accordance 
with federal regulations falls on local govern- 
ments. For example, Aid to Families with 
Dependent Children (AFDC) is a grant pro- 
gram available to the states. Yet, in 18 states, 
local government agencies are responsible for 
administering the program. The regulations 
guiding local administrators come from their 
state governments, but may have their source 
in federal regu!ations. 

--Conditions of aid may have changed since 
the decision to participate was orginally made. 
While participation remains voluntary, state 
and local officials may believe that despite the 
change in regulations they have no option but 
to continue participation, since constituents 
rely on the service provided. . . . The 1976 
amendments to the Unemployment Insurance 
(UI) law offer an example. In order for states 
to continue to qualify for grants for adminis- 
tration and for employers within the state to 
continue to receive a federal tax credit for U1 
taxes paid to the state, coverage must be ex- 
tended to all public employees. The costs of 
noncompliance are perceived as being so high 
as to make the change in regulation seem 
coercive. 

-Current constraints may stem from decisions 
made several years earlier. For example, in 
order to receive federal aid for the construction 
of a highway, a state must agree to keep the 
road up to federal safety standards. Decisions 
made as long ago as 20 years thus constrain 
the budgetary choices available to present day 
state and local 

In such cases, the imposition of conditions indeed would 
appear, in a practical sense, to be coercive. Yet, practical 



and legal are not necessarily synonymous adjectives. 
And, nowhere is this divergence seen more clearly than 
between the claims of recipients on the one hand and 
decisions of the courts on the other. 

Like the issue of preemption, the problem of grants 
and their conditions is no newcomer to the realm of 
judicial decisionmaking. Hence, in 1923, in the case of 
Massachusetts v. Me l l~n ,~"  the Court dismissed a state 
challenge to a grant-in-aid program by noting that: 

Probably, it would be sufficient to point out 
that the powers of the state are not invaded, 
since the statute imposes no obligation but sim- 
ply extends an option which the state is free 
to accept or reject. . . . If Congress enacted 
[the program] with the ulterior purpose of 
tempting [the states] to yield, that purpose may 
be effectively frustrated by the simple expe- 
dient of not yielding.45s 

Moreover, in the case of U.S. v. though the 
Court chose to void the Agricultural Adjustment Act, it 
once again sanctioned the use of the Congressional 
spending power to achieve ends not necessarily included 
in the enumerated powers. Finally, as an early example 
of judicial dicta on grants, in Oklahoma v. Civil Service 
Cornmis~ion ,~~~ the Court opined that, supplementing its 
power to spend for the general welfare, Congress pos- 
sesses the "power to fix the terms upon which its money 
allotments to the states shall be disbursed. "458 

Certainly, the above would suggest a rather coherent 
judicial doctrine regarding the conditional spending 
power-more coherent, perhaps, than in almost any 
other area of Constitutional concern. Yet, as one ob- 
server has noted, "In numerous [recent] Federal court 
decisions, the courts have treated grant issues as novel 
issues even though the issues have been decided by other 
federal courts. "4s9 The reason, as alluded to previously, 
is the vast difference between the number, nature, and 
complexity of grants and their conditions 60,40, or even 
20 years ago and today. Hence, litigation and, conse- 
quently, a body of grant law has only recently begun to 
grow apace. 

Yet, despite this proliferation of grant-related litiga- 
tion and the "surprise" with which it has been judicially 
met, the Court has retained a fairly consistent commit- 
ment to its 1923 precedent. Even the apparent state vic- 
tory in the Usery case was attended by a footnote which 
warned that: 

We express no view as to whether different 
results might obtain if Congress seeks to affect 
integral operations of state governments by 

exercising authority granted it under other sec- 
tions of the Constitution such as the spending 
p o ~ e r . ~  

Moreover, in one of the most celebrated recent cases of 
its kind, a District Court went so far as to assert that the 
State of North Carolina could be required to amend i@ 
constitution in order to remain eligible for receipt dl 
federal funds under the National Health Planning ad 
Resources Development Act of 1974."' 

Needless-to-say, all of this represents something of 
an over-simplification of grant law and judicial decisid 
affecting that law.462 In fact, the issues addressed may 
often be exceedingly complex. And, the Court's 
most recent grant-related opinions serve to illustrate 
extent of that complexity. 

Thus, the June 25, 1980 decision in the case of ~ a i H  
v. Thiboutot,"' touches not only upon federal grants and 
state obligations under those grants, but upon civil rightst 
statutory rights, and, potentially, according to  ust ti& 
Powell's dissent, to "literally hundreds of cooperatifl 
regulatory and social welfare enactments, " 4 ~  some d 
which do not involve grants at all. 

At issue in Lionel and Joline Thiboutot's class actid 
against Maine's commissioner of human resources d 
their claim that Joline Thiboutot's children had 
unfairly denied the benefits of the Aid to Families W@ 

Dependent Children program (AFDC).46s The Thibo* 
tot's based their claim upon the Civil Rights Act of 187J8 
The act, originally passed to implement the new C T  
stitutional rights that blacks had gained after the  id 
War, had always been interpreted as allowing individd 
to collect damages for deprivation of Cbnstitutiod 
rights. Welfare payments, it shourd be noted, have nerd 
been ruled by the courts to be a Constitutional right. 

However, in his opinion for the majority, Justice Bfep 
nan upheld the Thiboutot's claim, allowing them to C@ 

lect damages, including attorney's fees, from the s d  
of Maine. Hence, he asserted that the 109-year old 
also extended to any law enacted by Congress-in otH 
words, to statutory rights. 

Critics of the decision immediately impugned it as 
appalling blow to federalism-"Maine v. ~h iboud  
couldn't do more harm if it were deliberately des igd  
to subvert the federal system and bankrupt cities f@ 
coast to coast."& Though no one knows what effect @ 
opinion will have, opponents believe that it will unled 
a deluge of special interest litigation aimed at collectid 
damages from state and local governments, since they' 
unlike the federal government, must pay attorney's fd 
when they lose such suits. Moreover, although no 



is certain to which federal-state-local cooperative agree- 
ments future litigation might apply, one account listed 
a variety of statutes running the gamut from the financing 
of historic preservation sites to food stamps.467 

The second of the Court's 1980 grant decisions also 
Evolved around more than just the spending power. At 
issue in Fullilove v .  KlutznicP was the minority busi- 
Wss enterprises (MBE) set-aside in the Public Works Act 

1977. The MBE provision prohibits the Secretaiy of 
Commerce from making public works grants available 

localities unless they provide assurances that 10% of 
the amount of the grant will be spent on minority con- 
*tors--businesses in which at least half the ownership 

comprised of "Negroes, Spanish-speaking, Orientals, 
bdians, Eskimos, [or] Aleuts. "W 

Claimants in the suit, state associations of contractors 
a d  non-minority contractors, alleged that the MBE 

illegally discriminated on the basis of race and 
wB in violation of their Constitutional rights under the 

process clause of the Fifth Amendment. However, 
July 2, 1980, the Court, in what has been deemed 

I '  

the most unequivocal victory yet for advocates of af- 
h a t i v e  a~t ion,"~~O denied that claim. Instead, in a 6-3 

the majority, led by the Chief Justice, ruled 
that in spending for the general welfare, Congress does 
not have to be "color blind"471 and may impose racial 
quotas in order to correct past discrimination. 

Although both Thiboutot and Fullilove are unique 
dealing with issues which extend far beyond the 

'elationship between Congress and grant recipients, they 
do add substantially to the body of existing grant law. 
h, on the one hand, both represent a continuation of 
a long line of judicial reasoning which sanctions the 
abchment of Congressional conditions to the receipt of 
federal funds. However, on the other hand, both are 

of a relatively new but growing class of 
@ant-related litigation--a sort of sub-category within the 

of grant law. That is, as opposed to most of the 
grant cases which sought to define the rights of 

e o n d  party beneficiaries (states and localities), Thi- 
bDwot and Fullilove originated in suits of third party 

(in the above cases, AFDC clients and local 
Contmctors) seeking to establish their rights, either with 
%ard to the parent federal grant law or with regard to 
Ule terms of individual state plans established under a 

law. 472 

In the 1978 case of Southern Mutual Help Association 
'' Califan~,473 Circuit Court Judge Tamm called the law 
? *e administration of federal grants a "slumbering 
g'ant." The Thiboutot and Fullilove decisions may not 
have fully awakened the giant bur they may be part of 
a expanding litigational trend forcing it, at the 

very least, from the realm of deep sleep to that of fitful 
dozing. 

THE NEW JUDICIAL ACTIVISM 

In any discussion of the new judicial activism, two 
widely held misconceptions should be dismissed at the 
outset. First, both the praise and criticism which have 
been heaped upon the post-World War I1 Courts have 
centered upon their activist natures. In particular, critics 
of the Court have missed few opportunities to malign the 
"activist" or "policymaking" character of the modem 
judiciary, treating it as a completely new and unprece- 
dented phenomenon, while wistfully longing for the 
good old days when the Court merely acted as an im- 
partial arbiter. Yet, as previous sections have shown, 
those judicial good old days are nothing if not somewhat 
fanciful imaginings. In the first place, impartiality in any 
human undertaking, while a highly worthwhile goal, is 
seldom if ever realized in practice. In the second place, 
Court "activism" is hardly a recent innovation. If the 
contemporary Courts have been bullish in asserting their 
own social proclivities through Constitutional dicta, the 
pre-New Deal Courts were equally as adept at enveloping 
their economic (and occasionally their social) leanings 
in the aura of true Constitutionalism. 

A second misconception,shared by many on both sides 
of the political coin, holds that the Warren and Burger 
Courts are near polar opposites of one another-Earl 
Warren giveth racial and civil rights and Warren Burger 
taketh them away. Yet, the record is hardly so black and 
white. Hence, while in a few recent Burger Court de- 
cisions, local police have been given somewhat more 
leeway in questioning suspects under the Miranda rule 
and have been afforded a little additional discretion in 
searches and se i~u re s ,4~~  several other decisions, reached 
nearly simultaneously, have extended the Fourth Amend-, 
ment Rights of suspects.475 Moreover, while the Court 
sanctioned a Congressional limitation on funding for 
poor women's abortions,476 in the same week, in Fulli- 
love vs. Klutznick, it advanced what some have called 
the greatest civil rights victory since Brown. In fact, one 
authority has observed that: 

Analysis of a cluster of key cases in the civil 
rights and civil liberties areas suggests a 
[Burger Court] activism and sensitivity to the 
libertarian and racial norms nearly as great as, 
if not, in a few instances, greater than its 
predecessor. 477 



Thus, while the Burger Court has (in some very signif- 
icant instances) exhibited a somewhat more conservative 
nature than the Warren Court, the decisions of both 
Courts have been consistent enough in certain areas to 
be characterized as a now longstanding judicial stream- 
a stream which, for the most part, has seen vigorous 
judicial application of the Bill of Rights to the states 
through the Fourteenth Amendment. 

The New Judiciary 
and Racial Justice 

If the Warren and Burger Courts have been notable 
for their acquiescence to Congressional preemption and 
mandating, they have been far more notable for their 
activism in creating a legal framework for racial justice. 
Beginning with the Brown decision in 1954, which de- 
nounced the "separate but equal" dictum of Plessy v. 
F e r g u ~ o n , ~ ~ ~  and continuing through to its blessing of 
affirmative action in Fullilove, the High Court has, with 
only a few exceptions over the past 26 years, constructed 
a judicial stream espousing as its goal equality and 
integration. 

While it is unnecessary to rehash the well known and 
abundantly analyzed record of the Supreme Court's in- 
volvement in civil rights, it is useful to note very briefly 
the broad outlines of its history. Hence, in the realm of 
integration, the Court, despite encountering massive 
state and local resistance in the south, tenaciously pur- 
sued a policy of school desegregation, based upon ap- 
plication of the due process and equal protection clauses 
of the Fourteenth Amendment.479 

In spite of the fact that school integration represented 
a radical judicial departure, it was, nonetheless, a rela- 
tively simply Constitutional matter-most primary and 
secondary schools are public institutions and therefore 
are subject to charges of discrimination under the Four- 
teenth Amendment.480 Less easily resolved from a Con- 
stihltionaVjudicia1 branch perspective, was the wide- 
spread racial discrimination practiced by private intrastate 
entrepreneurs. 

This judicial perplexity was seen for some time in the 
Court's attempts, on a case-by-case basis, to tie private 
discrimination to state action. Thus, in the so-called 
"sit-in" cases of the early 1 9 6 0 ~ , ~ ~ '  in which black 
protestors would enter and refuse to leave all-white es- 
tablishments such as theaters and restaurants, the Court 
sidestepped the real problem surrounding the heinous 
practice of private discrimination. Rather, the justices 
chose to overturn the convictions of the demonstrators 
on a variety of grounds, moving "close [by 1%4] to the 

theory that arrests for sit-ins meant in effect that the state 
was supporting a segregation policy and that the con- 
victions were therefore illegal under the equal protection 
clause. "482 

In 1964, judicial floundering on the matter of private 
discrimination was Congressionally corrected with the 
Civil Rights Act. And, as had been the case in the 1 9 3 0 ~ ~  
the legislative branch employed its substantial powers 
under the commerce clause to effect dramatic change. 
By Title I1 of the act,.any private establishment affecting 
commerce or supported in its activities by state action 
was thenceforth banned from discriminating against pero 
sons on the bases of race, color, religion, or national 
origin. However, in Title VI, Congress bolstered its casd 
by using the spending power to ensure against discrim- 
ination by recipients of federal grants. The legal stale- 
mate was broken, the policy circle was completed, and 
the Court moved full speed ahead.483 

During the same period, the Warren Court and Con 
gress also attacked the problem of voting rights and hous- 
ing discrimination. Hence, in 1965, Congress enacted 
the Voting Rights Act which severely curtailed racist state 
voting procedures and the Court, quickly thereafter, u p  
held Congress' Fifteenth Amendment right to do so.@' 
In addition, both the Court and Congress began to chip 
away at discrimination in property rentals and sales48'- 
a task culminating with enactment of Title VIII of the 
Civil Rights Act of 1968 which prohibited such 
discrimination. 

Burger Court civil rights opinions, while somewhat 
more inconstant than those of the Warren Court, have 
sustained, at least generally, the decisions of its prede- 
cessor and, in a few instances, have gone even further. 
Thus, in ordering the first major busing effort,486 tM 
Burger Court exhibited its willingness to go beyond the 
Warren Court in the area of desegregation. Yet, three 
years later, it displayed a measure of inconstancy w h e y  
in an admittedly difficult and complex case-it over, 
turned a District Court ordered busing scheme for t@ 
City of Detroit and its leaving the whole 
question of busing in the most confused state possible.d 

The recent far-reaching Fullilove affirmative ac t id  
decision of the Burger Court has already been discussed; 
its description, by some, as the greatest civil rights de' 
cision since Brown also has been noted. Yet, oddly, le* 
than three months before-this time, in the area of voti@ 
rights-the Court, in apparent contradiction of one ofi 
its own earlier rulings,489 overturned a District court 
ruling that the City of Mobile's at-large electoral syste* 
invidiously discriminated against blacks in violation ok. 
the Fifteenth Amendment and the equal protection claust 
of the Fourteenth Amend~nent.~gO 



Needless-to-say, such apparent flip-flops invite vary- 
ing interpretations. Critics have accused the Burger Court 
Of vacillating and, thus, bringing uncertainty to that area 
Of Constitutional rights which can least afford such ju- 
dicial fluctuation. While few would accuse the current 
Court of turning its back on civil rights, some charge 
that it has unduly confused the issue. 

b n e n t s  of the Court, on the other hand, claim that 
Other factors have entered into the Court's civil rights 
decisions--factors against which the Court has had to 
weigh its role as protector of minority rights. Hence, in 
the Mobile case, the Court claimed that the city's at- 
l ~ g e  electoral system was not purposely constructed to 
'lscriminate against blacks, that such districts do not 
de~a* from the principle of apportionment on the basis 
Of population, and that so long as a local electoral process 

to the "one man, one vote" file, it is not within 
the Purview of the Court to interfere with local practice. 
h h  an opinion, say Court proponents, does not imply 
an insensitivity to minority rights but, rather, a sensitivity 
tolocal rights and the federal principle. Whether the area 
Of civil rights allows for such "weighing" will, un- 
doubtedly, be a critical subject of debate for some time 

come. 

The New Judiciary and Civil Liberties 

Over the past 25 years, Court dicta have engendered 
a in First Amendment freedoms at least com- 

to the revolution effected in civil rights. This 
extension of civil liberties has enveloped the rights of 

dissent, unhindered speech, an unfettered press, 
and Personal privacy. 
. f ie  first hints of the new and expansive judicial at- 

htude toward civil liberties became evident in the 1950s 
and 1960s in a series of rulings regarding the Communist 
'w. Such decisions struck heavy blows at restrictive 
%my-era controls on party members and other so- 

subversives at both the national and state levels.491 
Political dissent and the right to articulate such dissent 

Once more to the Court's attention during the Viet- 
nam War. In these cases, the tendency of the Court was 
'O distinguish between actual speech and action. Hence, 
lthcld a state law which punished the casting of verbal 
a h i o n s  on the American flag unconstit~tional.~~~ but 

a local ordinance which outlawed the burning of 
cards.493 

If fie Burger Court has been somewhat less vigorous 
'an the Wamn Court in its civil rights rulings, it has 
hen more forceful in rulings on free speech and political 
%hion. Again confronted with the question of le- 
81t1mate antiwar protest, the Court reversed the Califor- 

nia conviction of a protester whose shirt expressed in a 
four-letter word exactly what the authorities could do 
with their draft.4w Moreover, this line of reasoning was 
extended to the case of a New Jersey defendant who had 
voiced a particularly offensive obscenity at a public 
school board meeting.495 

In 1976, the Burger Court moved beyond the realm 
of alleged subversion and political dissent into the ques- 
tion of political patronage as a potential infringement 
upon First Amendment rights. Thus, in the case of Elrod 
v. a Court plurality held that the Constitutional 
rights of some noncivil service employees were violated 
when they were fired for Republican Party affiliation in 
Democratic Cook County, IL. Four years later, in Branri 
v. FinkeLd9' the Court elaborated on the Elrod decision, 
declaring that: 

If the First Amendment protects a public em- 
ployee based on what he has said, it must also 
protect him from discharge based on what he 
believes. Under this line of analysis, unless the 
government can demonstrate "an ovemding 
interest of vital importance," requiring that a 
person's private beliefs conform to those of the 
hiring authority, his beliefs cannot be the sole 
basis for depriving him of continued public 
employment .498 

All of the free speecWassociation cases noted above 
presented the court with grave questions of political 
freedoms under the First Amendment. However, 
throughout the 1960s and 1970s the Court was forced 
into the netherworld of pornography--an unusually dif- 
ficult judicial undertaking. Clearly, the Founders had not 
envisioned the First Amendment as an umbrella pro- 
tecting the exhibition of explicit--often violent-sexud 
acts. Yet, neither, in all likelihood, would those learned 
people have denied a First Amendment defense to such 
outstanding authors as Henry Miller and D.H. Lawrence, 
despite the sexual nature of their works. Hence, the Court 
has been asked to draw lines (or abolish them altogether) 
and, in so doing, to substitute its moral judgement for 
its legal judgement. The near impossibility of this task 
is still apparent in the exceedingly ambiguous body of 
pornography-related law. 

In spite of all this, the Warren Court did move to 
liberalize considerably the "banned in Boston" syn- 
drome. Thus, the justices labored to achieve something 
approaching a national standard applicable to state and 
local obscenity laws, creating, in the offing, a series of 
"tests" which culminated in its opinion that a work had 
to be "utterly without social value" to justify its being 



For its part, the Burger Court has seen fit to offer 
somewhat more leeway to individual communities in 
determining their own moral ~ t a n d a r d s . ~  While a local 
community may not be able to ban pornography outright, 
under Burger Court dicta, it may at least regulate certain 
aspects of pornographic businesses within its b~undaries.~'  

Freedom of the press cases generally have dealt with 
one of four issues: prior restraint, press access (partic- 
ularly with regard to court trials), the right to withhold 
information regarding news sources, and libel. Of par- 
ticular interest has been the Court's "nationalization of 
the law of libel."502 

With few  exception^,^^ throughout most of American 
history, libel has been considered either a matter for state 
statutes or for state courts to determine based on common 
law. Despite its manifest connection with the press, libel 
was not officially considered a First Amendment prob- 
lem. However, beginning in 1964, the Warren Court 
took steps to bring it under the umbrella of the Constitution. 

In the case of New York Times v .  S ~ l l i v a n , ~ ~  the Court 
first enunciated the so-called "New York Times for- 
mula." Thus, in a unanimous decision, the Supreme 
Court held that: 

The Constitutional guarantees require, we 
think, a federal rule that prohibits a public of- 
ficial from recovering damages for a defama- 
tory falsehood relating to his official conduct 
unless he proves that the statement was made 
with "actual malicew-that is, with knowl- 
edge that it was false or with reckless disregard 
of whether it was false or not. . . . 505 

Of course, the decision was a tremendous boon to 
reporters and newspapers, freeing them, in many in- 
stances, from the threat of substantial money damages. 
Yet, by no means, are public officials the only persons 
about whom journalists write. And, in subsequent years, 
the Court extended libel immunity to cases involving 
such diverse public figures as a football coach,% a retired 
army o f f i ~ e r , ~ '  and even a family whose privacy alleg- 
edly had been invaded.50s 

Although the Burger Court refused, in 1974, to go so 
far as to extend libel immunity to stories concerning any 
peripherally-public figure,509 it nonetheless has articu- 
lated three very broad rules which all but free responsible 
publishers and reporters from successful libel suits. 
Hence, the Court has declared that: 

1) The Constitution gives absolute freedom to 
publish statements about public figures which 
turn out to be false and defamatory unless the 

publisher knew them to be false or was reckless 
as to their truth. 

2) The Constitution frees the press from lia- 
bility where there is neither negligence nor 
more serious fault. 

3) Injury must be proved: it cannot be pre- 
sumed from the bare publication of a libel, and 
the damages may not exceed 'actual injury' 
unless the falsehood was intentional or 

As alluded to previously, one person's news story may 
well constitute the invasion of another person's privacy. 
In other words, freedom of the press may run counter 
to the right of privacy. However, while the Constitution 
clearly guarantees a free press, one would search in vain 
to find a Constitutional clause guaranteeing privacy. 
Despite the explicit lack of such a Constitutional guar- 
antee, the Court, beginning in 1965, moved toward im- 
buing privacy with an implicit Constitutional aura. 

The case of Griswold v .  C o n n e c t i ~ u t ~ ~ ~  involved a state 
law "prohibiting the use of contraceptives and the dis- 
pensing of birth control information to married COO- 

ples. . . ."5'2 In writing the majority opinion for the 
Court, Justice Douglas asserted: 

. . . that specific guarantees in the Bill of 
Rights have penumbras, formed by emanations 
from those guarantees that help give them life 
and substance. . . . Various guarantees create 
zones of privacy. Tht right of association con- 
tained in the penumbra of the First Amendment 
is one . . . The Third Amendment in its pro- 
hibition against the quartering of soldiers "in 
any house" in time of peace without the con- 
sent of the owner is another facet of that pri- 
vacy. The Fourth Amendment explicitly af- 
firms the "right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures." 
The Fifth Amendment in its Self-Incrimination 
Clause enables the citizen to create a zone of 
privacy which government may not force him 
to surrender to his detriment. The Ninth 
Amendment provides: "The enumeration in 
the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained 
by the 

Of course, the Griswold case was highly controversial 
not for Douglas' stunning enunciation of a constitutional 



right of privacy, but, rather, because it dealt with the 
em~tion-charged issue of birth control. Yet, any outcry 
Which attended that decision paled in comparison with 
that which attended the Burger Court's furtherance of 
the right to privacy concept. 

Hence, in two closely related 1973 decisions,514 the 
Court struck down Texas and Georgia statutes which 
made abortion a criminal offense. Based upon its reading 
Of "the Fourteenth Amendment's concept of personal 
llbWy and restrictions upon state actions," the Court 

"that the right of personal privacy includes 
~e abortion decision. . . . "515 The Burger Court, thus, 
added to Justice Douglas' First, Third, Fourth, Fifth, 
and Ninth Amendments, a privacy protective Fourteenth 
Amendment.516 

In a very real sense, the Warren and Burger Courts 
%e suffused rather abstract liberties with practical Con- 
$tlhfional meaning-advancing the concept of a genu- 
'"1~ free citizenry. That such an expansive notion of 
fmdom may have undesirable side-effects is obvious: 
the right to associate freely includes the right to wear 
white hoods or don the swastika and the right to publish 
frcel~ includes the right to print the grossest pomogra- 
Phy. yet, the modern judiciary has decided that to censor 
even the vast majority's idea of patent offensiveness is 
always to run the risk of abridging legitimate free expres- 
''On. SO too, to deny fair treatment to even the most 
abominal criminal is to gamble on the rights of the in- 
nocent. It is to this aspect of the new judiciary which 
we shall now turn. 

The New Judiciary 
and Criminal Procedure 

.In no area did the activism of the Warren Court meet 
&Ith more widespread and sustained hostility than its 

of criminal procedure. Employing the Fourteenth 
the Court began in the early 1960s to apply F 

Ou% Fifth, and Sixth Amendment guarantees to state 
P"d local police departments and courts and in so doing 
"" Squarely into claims that it was hamstringing officers 
Of the law, being soft on criminals and hard on innocent 
''ctims, intruding on local prerogatives, and encouraging 
Ublquito~s criminality. 

early principle established in connection with fed- 
:?' China1 procedure was the Fourth Amendment 

rule" which ordained as inadmissable 
"I evidence anything obtained through illegal (war- 
rantless or without "probable cause") search and sei- 
"R.''' For years, however, the Court had refused to 

the rule to the states, arguing that it was merely 

a procedural means to an end and not in and of itself a 
That position was reversed in 196 1. 

In the much heralded case of Mapp v. Ohiosg the 
Court held that "the exclusionary rule is an essential part 
of both the Fourth and Fourteenth Amendrnent~ ,"~~~ 
while one year later, the Court extended and solidified 
its position by asserting that the rule "is the same under 
the Fourth and Fourteenth Amendment. "52' 

Two years after its Mapp decision, the Court moved 
to place Sixth Amendment guarantees under the Four- 
teenth Amendment. Hence, in 1963, "Gideon's Trum- 
pet"522 sounded and the Warren Court declared that "the 
right of one charged with crime to counsel may not be 
deemed fundamental and essential to fair trials in some 
countries, but it is in ours."523 Thereafter, the states were 
obliged to provide defense attorneys to indigent defend- 
ants in criminal cases. 

The Gideon case and its successorss24 were based upon 
the right of one accused "to have the assistance of coun- 
sel for his defense."525 Yet, the Sixth Amendment also 
asserts that "In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an 
impartial jury. . . ."526 Again, this was a federal Con- 
stitutional right not necessarily practiced consistently in 
all the states. And, again, the Warren Court used the 
Fourteenth Amendment to apply this guarantee to state 
criminal cases, "because we believe that trial by jury 
in criminal cases is fundamental to the American scheme 
of justice. . . ."527 

Of all the Warren Court criminal procedure decisions, 
perhaps the most controversial were those dealing with 
the pre-trial rights of the a c c ~ s e d . ~ ~ T e r t a i n l y ,  the 
crowning case in this particular line stands second only 
to Brown v .  Board as the most celebrated opinion of that 
Court. Thus, in Miranda v. Arizona529 the Court not only 
moved to apply the Fifth Amendment to the states but 
greatly expanded its prohibition against self-incrimina- 
tion, averring that "the accused must be adequately and 
effectively apprised of his rights and the exercise of those 
rights must be fully honored."530 

Miranda may take second place to Brown in terms of 
celebrity, but it is second to no case in modem judicial 
history for the sustained vituperation to which it has been 
subjected. Fourteen years after being handed down, it 
is still popularly (though with no real substantiation) 
blamed for what many perceive to be a society-wide 
breakdown of law and order. The subject of countless 
critical books, essays, editorials, documentaries, and 
reproachful asides by every good television cop, it was 
primarily toward overruling or substantially diluting 
Miranda that Richard Nixon promised to appoint a con- 
servative Supreme Court. 



If the President's primary judicial appointment goal 
had been to overrule Miranda, he was to be disappointed. 
Yet, if he considered dilution a sufficient end, he ac- 
complished, with the Burger Court, exactly that, for it 
has been within the realm of the Fifth Amendment that 
the current Court has most often shown its conservative 
bent. 

Hence, in a series of cases beginning in 197 1 the 
Burger Court has accomplished a minor erosion of the 
Warren Court self-incrimination prohibition. Most re- 
cently, this trend manifested itself in the case of Rhode 
Island v. Inni~,53~ in which an accused armed robber 
admitted his misdeed without benefit of counsel upon 
hearing from the two arresting officers that the area in 
which the unlocated shotgun had been discarded was the 
site of a school for handicapped children and "it would 
be too bad if a little . . . girl would pick up the gun, 
maybe kill herself."533 Despite vehement protest from 
dissenters Brennan, Marshall, and Stevens that such 
statements constituted psychological coercion, the ma- 
jority upheld Innis' conviction on the grounds that the 
defendant had been read his rights and that "nothing in 
the record . . . suggest[s] that the officers were aware 
that the respondent was peculiarly susceptible to an ap- 
peal to his conscience concerning the safety of handi- 
capped children. "534 

In the area of Sixth Amendment rights, the Burger 
Court has been less than consistent. Thus, Kelly and 
Harbison assert that "it broadened the guarantee [of the 
right to counsel] even while it weakened its force through 
a 'law and order' interpretation. "535 

If the Burger Court has moved to limit Miranda and 
shown a certain amount of Sixth Amendment incon- 
stancy, it has exhibited a recent tendency to further 
Fourth Amendment protections. Despite a series of de- 
cisions in the early 1970s which appeared to reduce the 
exclusionary rule to a mere te~hnicality, '~~ at least three 
opinions announced over the past year seem to be liberal 
extensions of Warren Coun prohibitions against police 
arrests made without probable cause and searches con- 
ducted without proper warrants.537 

The Eighth Amendment to the Constitution reads in 
part that, "cruel and unusual punishments [shall not be] 
inflicted."538 Of course, what constitutes cruel and un- 
usual is highly subject to personal variation. Hence, de- 
spite its extreme severity and a longstanding minority 
movement to abolish it, the death penalty has been an 
historically accepted mode of punishing particularly in- 
vidious crimes--especially first-degree murder. 

In 1972, in a decision which delighted opponents of 
the death penalty and shocked proponents of the pun- 
ishment, the Supreme Court overturned two state death 

penalty statutes as violations of the Eighth Amendment's 
cruel and unusual clause. That Furman v. ~ e o r ~ i a ~ ~ '  
was one of the many instances where Court decisions 
(often because the decisions themselves are not espe- 
cially well written) are neither well reported nor well 
understood is quite evident in retrospect--even the ma- 
jority justices were badly divided and only Marshall and 
Brennan stated opposition to the death penalty in general. 
Yet, many took the decision to signal a move toward the 
total interstate prohibition of the punishment. 

Any notions, however, that the Burger Court would 
do for the Eighth Amendment what the Warren C o d  
had done for the Fourth, Fifth, and Sixth were shattered 
in 1976 when the Court declared that: 

Consideration of federalism, as well as respect 
for the ability of a legislature to evaluate, in 
terms of its particular state, the moral consen- 
sus concerning the death penalty and its social 
utility as a sanction, require us to conclude, 
in the absence of more convincing evidence, 
that the infliction of death as a punishment for 
murder is not without justification and thus is 
not unconstitutionally severe. . . .540 

Recently, the Court used a similar justification ("Texas 
is entitled to make its own judgements as to where [trim 
inal] lines lie. . . .")54' in a rather astounding nondeath 
penalty Eighth Amendment decision. At issue in that 
case was a Texas recidivist statute which imposes ma* 
datory life prison sentences on individuals convicted of 
a third felony. In refusing to overturn the decision of the 
Texas court, the Supreme Court upheld the life irnpris* 
onment sentence of the defendant-his crime: obtaining 
$120.75 by false pretenses. 

The New Judiciary and Equity 

While civil rights constitutes a very distinctive and 
discrete category of equity concerns, other grave matte6 
coming before the Court have also revolved around queS 
tions of equity. Among these, the most notable have 
been those involving legislative apportionment. 

Though in the long-run less controversial than the 
Court's civil rights and criminal procedures decisionst 
"Chief Justice Warren regarded the ~ea~~or t i onme* '  
Cases as the most important decisions of the decade and 
a half in which, he presided over the Court. "s42 lndeedf 
in many states of the Union, the apportionment of state 
legislatures and Congressional delegations was nothine 
less than scandalous. For instance: 

In California . . . the population of the state 



senate's county districts varied from six mil- 
lion for Los Angeles down to a mere 14,000 
for the least populous rural district in the state. 
In Florida, senate districts ranged in population 
from a maximum of 900,000 to a minimum of 
9,500, a difference that apportionment experts 
expressed as a 'variance ratio' of 98 to 1 .  In 
Vermont, the population differential for dis- 
tricts in the lower house extended from a max- 
imum of 33,000 to a minimum of 238, a var- 
iance ratio of about 140.543 

Despite the tremendous representational inequality in- 
volved in such grossly malapportioned states, the Court 
had long fallen back on an 1849 doctrine which held that 
certain problems were inherently "political problems" 
and, therefore, "beyond [the Court's] appropriate sphere 
Of action."544 In 1946, this area of judicial self-restraint 
was extented to the question of Congressional districts 
In h ~ o i s  with Justice Frankfurter's admonition that 
"Courts ought not to enter this political thicket."545 It 
was a thicket, however, like so many others, which the 
warren Court chose, with some relish, to enter. 

The year was 1962 and the issue was a 1901 Tennessee 
law apportioning its general assembly. Not surprisingly, 
the federal district court declined to hear the case on 
grounds that it was a political question and the expec- 
tation was that the Supreme Court would do the same. 
Yet, on appeal, the majority asserted that. "It is clear 

the cause of action is one which 'arises under' the 
[equal protection clause of] the federal Constitution. "'" 
That said, the case was remanded to the lower court for 
decision. 

Although the Court did not rule on the equity of Ten- 
FSsee's law, its 6-2 decision finding the case a legitimate 
Judicial question, was more than enough to precipitate 
a "entable stampede of appointment litigation. Amid this 
rush of action, four suits are of particular significance. 

Hence, early in 1963, in what was actually a voting 
'ghh case, the Court overturned Georgia's "county 
Unit" rule, which effectively discriminated against the 
state's most populous counties.547 Moreover, the follow- 
Ing Year, the Court first enunciated its "one man, one 
Vote" rule to nullify Georgia's method of Congressional 

ap~oni~nment ,  548 

In its most famous apportionment decision. Reynolds 
'' Sims.549 the justices elaborated on "one man, one 

while, at the same time, admitting that variations 
among and within the states demanded "developing a 
body of doctrine on a case-by-case basis. . . ."5s0 Fi- 
nally, in 1964, the Court determined that the division 
Of Colorado into a number of natural geographic districts 

was unconstitutional. Thus, despite the fact that the di- 
visions did not result in major population disparities and 
were approved by popular election, the Court held that 
even a variance ratio of 3.6 to 1 represented "departures 
from population-based representation too extreme to be 
acceptable. ' W' Moreover, 

. . . the plan's employment of multimember 
delegations for the more populous districts in 
the upper house deprived the people of such 
districts of the "intimate and direct" repre- 
sentation to which they were entitled. The plan 
therefore violated the equal protection clause 
and was unconst i tut i~nal .~~~ 

While on the surface, apportionment may be dismissed 
as an exercise in mathematics. the real product of ex- 
treme reappportionment is the redistribution of often 
long-held power centers. As such, several attempts- 
including two Constitutional amendment drives-were 
made to undermine the Court's authority to reappor- 
t i ~ n . ~ "  Significantly, none su~ceeded,"~ and "one man, 
one vote" became the generally accepted basis of ap- 
portioning districts. 

As might be expected, the Burger Court has been less 
expansive in its equity decisions than its predecessor. 
For instance, in its reapportionment cases, 

Slightly larger disparities in the size of elec- 
toral districts have been upheld than would 
have been permitted in the sixties. Moreover, 
the "one man, one vote" rule was not extended 
to invalidate various extraordinary majority 
requirements .5'5 

Be that as it may, reapportionmenVvoting cases (and, 
of course, the civil rights cases) have not been the only 
equity issues with which the Court has had to grapple. 
Indeed, "[tlhe successful accomplishment of [the re- 
apportionment] reforms by Constitutional litigation led 
other groups to invoke the Equal Protection Clause in 
an effort to obtain by adjudication what they could not 
win in the political arena. "556 The majority of these cases 
fell upon the Burger Court. 

One such category of equal protection cases encom- 
passed state residency requirements of various sorts. In 
such cases, the Court held prior residency unconstitu- 
tional as it applied to welfare payments,557 some voting 
requirements,558 and free hospital caress9 and Constitu- 
tional as it applied to less lengthy voting  requirement^.^ 
and tuition differentials between in-state and out-of-state 
students at state universi t ie~.~~'  

Another broad grouping of equal protection cases has 
involved local methods of taxation and zoning. In the 



area of zoning, the Burger Court has exhibited a certain 
"degree of deference to referendums and other forms of 
state and local decisionmaking designed to distill and 
reflect the particular will of local majorities."562 

Among local taxing cases, the 1973 decision in Sun 
Antonio Independent School District v. Rodriguez563 
stands out. At issue were the disparities created among 
Texas school districts by the widespread use of local 
property taxes to partially finance local schools. The 
most commonly employed means of financing public 
schools throughout the nation, use of the local property 
tax often means that wealthy areas beget wealthy 
schools, while poor areas-where the need for good ed- 
ucation is even more crucial-are saddled with poorly 
financed schools. Hence, the case has major nationwide 
implications. 

In pressing their claim, litigants argued that there ex- 
isted a "fundamental right" to education, that the dis- 
parities among school districts created by the property 
tax "amounted to 'invidious' classification upon grounds 
of wealth,"5M and that such classification violated the 
equal protection clause. A closely divided Court ( 5 - 4 )  
rejected their argument on both counts, holding that ed- 
ucation is not a "fundamental right" nor the classifi- 
cation "invidious. " Yet, according to Archibald Cox, 
while 

These elements and the underlying issues con- 
cerning the reach of the Equal Protection 
Clause undoubtedly carried weight. . . . . I am 
inclined to think that the decisive factor was 
the Court's scarcely expressed worry about the 
difficulty of the judiciary's laying upon com- 
munities essential affirmative, on-going obli- 
gations for the benefit of disadvantaged groups. 
. . . [Alnyone proposing a ruling of unconsti- 
tutionality would be hard put to answer the 
question: what happens next?565 

Finally, the Supreme Court has been asked to rule 
upon classifications according to sex as violations of the 
equal protection clause. In the absence of the Equal 
Rights Amendment, it has chosen to refrain from basing 
its rulings on the issue of sex as a suspect classification. 
Rather, it has opted for case-by-case decisionmaking, 
judging sex differentiating statutes "on the basis of the 
rationality test."566 In other words, does the statutory 
differentiation have a "clear relationship to the statute's 

CONCLUSION 

In the area of equity, as in civil rights, civil liberties* 
and criminal procedure, the Burger Court, apparentlY9 
has attempted to weigh individual rights against the rights 
of the states in a federal system. Indeed, in one way or 
another, the Supreme Court has been grappling with this 
dilemma for almost 200 years. Yet, in so doing the 
Burger Court often has tended to appear inconsistent, if 
not incomprehensible, on both counts. Thus, at times 
the current Court has prompted such comments as, "it's 
not at all obvious . . . that even the Warren Court would 
have gone this far" in advancing the rights of the a0 
~ u s e d , ~ ~ ~  while, at other times, it has incited allegations 
that "the Burger Court [has] consistently out-wallaced 
George Wallace.569 Likewise, while the Court has been 
accused of "subvert[ing] the federal ~ystern"5~0 it has 
also been the recipient of such admittedly reserved praise 
as, "The Supreme Court's efforts to date do reveal an 
awareness of the need for new judicial solicitude toward 
state autonomy. . . ."57' Clearly, all concerned-an* 
lysts, casual observers, the ever-increasing army of lit- 
igants, even the Court itself-are confused. Nor, is it 
immediately apparent whether this confusion is the 
symptom of a wrenching Constitutional transition, a gep 
uine attempt to balance the protection of individual rights 
"with the protection of the traditional institutional re- 
lationships such as federalism,"572 the legal manifest* 
tion of an overloaded society, or merely the product of 
faulty judicial logic. 

Of course, any given judicial philosophy or the lack 
thereof, particularly regarding the federal system, is a 
fleeting thing. As Woodrow Wilson asserted more than 
70 years ago: 

The question of the relation of the states to the 
federal government is the cardinal question of 
our Constitutional system. It cannot be settled 
by the opinion of any one generation, because 
it is a question of growth, and each successive 
stage of our political and economic develop- 
ment gives it a new aspect, makes it a new 
question. 573 

Or perhaps, to end as we began: 

We are under a Constitution, but the Consti- 
tution is what the judges say it is. . . .574 
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The most blatant example of this occurred in Hammer 1'. Dagenhart. 
247 U.S. 25 1 (1918). In this case the Supreme Court overruled a 
Congressional attempt to regulate child labor under the commerce 
'lause. In his opinion, Justice Day went so far as to say, "In in- 

terpreting the Constitution. it must never be forgotten that the nation 
is made up of states to which are entrusted the powers of local 
government. And to them and to the people the powers not e-rpressly 
delegated to the national government are reserved . . ." This was. 
indeed, a most incredible case of judicial amendment and will be 
discussed more fully in a later section of the text. 

UDred Scott v .  Sanford, 19 Howard 393 (1857) 
'J McCulloch v. Marviand. 4 Wheaton 3 16 ( 18 19) 
36Charles Evans Hughes as Governor of New York cited in Edward 

S. Convin, The Constitution And What It Means Toda!.. I2 ed.. 
Princeton, NJ, Princeton University Pres, 1958, p. xv. 

"Most notably. Marshall aroused the enmity of Presidents Thomas 
Jefferson and Andrew Jackson. In response to one of Marshall's 
decisions, Jackson is alleged to have said, "John Marshall has made 
his decision, now let him enforce it." 

38Kelly and Harbison, The American Constitution. op.  cit. .  pp. 
162-63. 

'91bid.. p. 163. 
atbid. ,  p. 168. 
41  Ibid.. pp. 168-69. 
42 Alexander Hamilton quoted in Ibid.. p. 169. 

Alexander Hamilton quoted in Ibid. 
"John Jay (1789-1795). John Rutledge. unconfirmed (1795). and 

Oliver Ellsworth ( 1 7 9 6  1800). 
'J Chisholm v .  Georgia. 2 Dallas 419 ( 1  793). 

U.S.. Constitution. Amendment XI. 
47 Ware v .  Hylton. 3 Dallas 199 ( 1796). 
48 Hvlton v. United States. 3 Dallas 177 ( 1796). 
49 Kelly and Harbison, The American Constitution, op. cit. .  pp. 

188-89. 
'D Walter Hartwell Bennett, American Theories of Federalism, op. cit. .  

p. 93. 
" Marbun. v. Madison. I Cranch 137 (1 803). 
"Paul C.  Bartholomew, Governmental Organization. Pou,ers, and 

Procedure. Vol. I of American Constitutional Law,. 2d ed. Totowa. 
NJ, Littlefield, Adams. and Company. 1978, pp. 4-5. Among Pres- 
ident Adam's "midnight appointments" to the positions of Justice 
of the Peace to the District of Columbia was William Marbury. 
However, in the change of government, the Federalist Secretary of 
State had not issued Marbury's commission. When the new Secretary 
of State, James Madison, withheld the commission. Marbury applied 
to the Supreme Court for a preliminary writ which Madison chose 
to ignore. In one of history's many ironies, the Federalist Secretary 
of State who had originally neglected to issue the commission was 
John Marshall. 

J 3  McCulloch v .  M a ~ l a n d .  4 Wheaton 316 (1819). The case involved 
the State of Maryland's right (which right Marshall asserted it did 
not possess) to tax the Bank of the United States. 
Ibid. 

"lbid.  (emphasis added). Marshall reiterated and, thus. strengthened 
the McCulloch opinion five years later in Osborn v .  The Bank oft+ 
United States. 9 Wheaton 738 (1 824). 

J6Gibbons v .  Ogden, 9 Wheaton 1 (1824). 
s7 lbid. 

Ibid. 
59 Ibid. 
MIbid. 

Kelly and Harbison. The American Constitution. op.  cir.. p. 280. 
62  Thomas J e f f e r s o n r G m r  to  T. Ritchie, 1820." in Thornis- 

son on Democrat?, ed. by Saul K. Padover, New York. NY. The 
New American Library, Inc.. 1939, pp. 63-64. 

b3Kelly and Harbison, The American Constitution, op.  cit. .  pp. 
194-95. 

Mlbid . .  p. 193. 
6JBennett, American Theories of Federalism, op.  c i t . .  p. 93. 
"Ibid., pp. 103-04. 
b71bid.. pp. 120-21. Note the early propensity of Taylor, a genuinely 

respected intellect, to insen the work "expressly" into the discussion 
of reserved powers. 



"Thomas Jefferson, "Letter to Joseph C. Cabell, !416." in James 
Jackson Kilpatrick. "The Case for States' Rights," in A Nation of 
Stares, op. cit. ,  p. 88. 

@This should in no way imply that Hamilton was the workingman's 
friend. Quite the opposite was true. Unlike many of his contem- 
poraries (and though he himself was politically astute enough not 
to openly press the point) Hamilton believed that government should 
be aristocratically controlled, particularly by commercial and man- 
ufacturing aristocrats. 

mJefferson, "Notes on Virginia, Query 19," in Thomas Jefferson on 
Democracy, op.  c i t . ,  p. 70. 

"John Taylor quoted in Kelly and Harbison, The American Consti- 
tution, op. cit. .  p. 195. 

l2 Unless otherwise noted, most of the following section is based on 
excellent description of events provided in Kelly and Harbison, The 
American Constitution, op.  cit. .  pp. 238-56. For a description of 
the original bank controversy, see p. 35 in this chapter. 

TThis was clearly unconstitutional. According to Article 1, Section 
10, "No state shall . . . coin money . . ." U.S., Constitution, Ar- 
ticle I, Section 10. 

741ronically, Webster had begun his career as an exponent of New 
England states' rights during the War of 1912 while Calhoun, of 
course, was later to become the country's most articulate and vig- 
orous spokesman for southern states' rights. 

"John C. Calhoun quoted in Kelly and Harbison, The American 
Constitution, op.  cit. ,  p. 244. 

l6 Ibid. 
l7 Ibid. 
l8 The issue lasted through three presidencies running the gamut from 

the narrow construction of Madison to the moderate viewpoint of 
James Monroe to the broad construction of John Quincy Adams. 

l9 U.S., Constitution, Article IV, Section 2. 
U.S., Constitution. Article I, Section 9. 
U.S., Constitution. Article I, Section 2. 

B2 U.S., Constitution, Article IV, Section 3. 
Needless to say, this is a highly simplistic description of the outcome 
of the first Missouri Compromise. The second compromise, or- 
chestrated by the "Great Compromiser" himself. Henry Clay. was 
more concerned with the national citizenship status of free blacks. 
The issue became especially thorny when Charles Pinckney, a del- 
egate to the Constitutional Convention who claimed authorship of 
the privileges and immunities clause. declared that i t  applied only 
to whites since the founders had never considered the possibility of 
blacks as United States citizens. While Clay succeeded in condi- 
tioning the admission of Missouri on the grounds that it offer full 
privileges and immunities to all citizens (black or white) of other 
states, the question of black citizenship would only be solved by the 
outcome of the Civil War and the inclusion of the Fourteenth Amend- 
ment to the Constitution. 
In particular, the cultivation of cotton had spread to regions outside 
the immediate South Atlantic states causing lower cotton prices 
overall. In addition to the economic depression, this caused regional 
out-migration and. consequently, population decline. 

85Bennett. American Theories of Federalism. pp. 128-29. Calhoun 
served 22 years in Congress, eight years as Secretary of War under 
President Monroe, seven years as Vice President under Presidents 
Quincy Adams and Jackson, and one year as Secretary of State under 
President Tyler. 

BdAs Vice President, Calhoun secretly authored the South Carolina 
Exposition of 1828, the state's first major tariff protest and discourse 
on state interposition. 

87 Bennett, American Theories of Federalism, op.  cit. .  p. 130. 
John C. Calhoun, The Works of John C .  Calhoun, ed.. by R.K. 
Cralle. I, New York, NY 1854-57. pp. 2 4 2 7  in Ibid. 

"Ibid..  1, 68. 
wAccording to Calhoun. Madison had incorrectly implied this char- 

acteristic. Therefore, his interpretation was wrong and in this case 
he was not to be taken as authority. 
Bennett. American Theories of Federalism, op. cit. .  pp. 132-35. 

This is an incomplete list. Calhoun employed a number of additional 
proofs in his argument-an argument which obviously ran counter to 
other historical interpretations as well as to a great portion of the 
Federalist Papers. 

q2Calhoun, Works, 1, 146 in Ibid., p. 137. (emphasis added). 
''/bid.,  p. 140. 
%Bennett, American Theories of Federalism, op.  cit. ,  p. 144. 
9'lbid.,  p. 145. 
"Ibid., p. 148. 
97Kelly and Harbison, The American Constitution, up. cit. ,  p. 295. 

President Jackson quoted in Ibid.. p. 296. 
wThe Democrats, led by Andrew Jackson, had emerged by the mid- 

1820s from the ruins of Jefferson's Democratic Republican Party. 
Thus, they tended to have a states' rights and agrarian thrust. These 
Democrats and their Jeffersonian forebears. of course. were the direct 
predecessors of the current Democratic Party. 

'"The Whigs began as something of a "pot pourri" party in opposition 
to Jackson's Democrats. In time. under the leadership of Henry 
Clay, they came to reflect nationalist and commercial interests. When 
the Whigs dissolved in 1854, a number of their members joined the 
new Republican Party. 

l o '  Kelly and Harbison, The American Constitution, op.  cit. .  p. 314. 
1021bid.. p. 315. 
In' President Andrew Jackson quoted in Ibid., p. 31 7. 
I M  It should be noted that Jackson did not single out the Marshall Court 

in particular nor the Supreme Court in general. He was also largely 
disdainful of Congress, viewing himself as the champion and 
spokesperson for the common people. Ibid.. pp. 3 1 6 2  1 .  

I o J  President Franklin Pierce, Congressional Globe. 33rd Cong., 1st 
Sess., May 3, 1854. p. 1062. 

'"lbid. 
In7 Dred Scott v. Sanford, 19 Howard 393 ( 1  857). 
'"New York v .  Miln, 1 1  Peters 102 (1837). 
I w  Stanley I. Kutler, ed., The Supreme Court and the Constitution. 2nd 

ed.; New York, NY, W. W. Norton and Company, Inc., 1977. 
p. 126. 

'In 1 I Peters 102 (1837). 
' ' I  The License Cases. 5 Howard 504 ( 1847). 

Ibid. 
"'Chief Justice Roger Taney quoted in Kelly and Harbison, The 

American Constitution, op. cir., p. 329. 
"'The Passenger Cases. 7 Howard 283 ( 1849). 
l l J l b i d .  
'I6Chief Justice Taney dissenting in Ibid. 
' I 7  Coolev v. Board of Wardens of the Port of Philadelphia. I2 Howard 

299 (1851). 

"'It is neither the purpose nor the place of this chapter to attempt a 
detailed historical discussion of the slavery issue. However. its Im- 
portance to the breakdown of the American federal union is indeed 
incalculable and a brief, if admittedly incomplete, outline of its 
major manifestations and impacts is in order. 

ImTo many northern members of Congress the annexation of Texas 
was viewed as an insidious plot on the pans of President Tyler and 
his Secretary of State, John C. Calhoun, to extend slavery. More- 
over, President Polk was accused (by. among others, young Rep- 
resentative Abraham Lincoln) of starting the Mexican War for the 
sole purpose of gaining new slave territory. Such thlnking prompted 
the Wilmot Proviso of 1846 which sought to ban slavery from all 
former Mexican lands. For its part. the Proviso (ultimately unsuc- 
cessful) touched off a four-year crisis which nearly resulted in an 
early civil war. Unless otherwise noted the following section is based 
upon the account in Kelly and Harbison. The American Constitution. 
op.  cit. .  pp. ,343-53. 

I:' U.S.. Constitution. Amendment V.  (emphasis added). In t h ~ s  case. 
the word "person" was attached to the slave. 

'?'[bid. (emphasis added). In contradistinction to the abolitionist inter- 
pretation. Davis' interpretation of the Amendment applied the word 



"person" to the slaveholder, while the slave was delegated to the 

123 
"property" portion of the clause. 

124 
Kelly and Harbison, The American Constiturion, op.  cit. ,  p. 347. 
Interestingly, "squatter sovereignty" was also employed by northern 
moderates seeking compromise. In their interpretation, however, the 
'enitorial legislatures were not viewed as Congressional creatures 
and therefore, as agents for the people of the territories. could decide 

I25 
the slavery issue for themselves. 
Anti-~ebraska forces from both of the older parties began to coalesce 
'0 form a new political party, the Republicans. The strongly unionist 
Whigs simply disappeared. 

I26 Ed 
Wln S. Corwin, "Curbing the Court." The Annals, Vol. 185, 

121 
1936, p. 52. 
and Harbison, The American Constitution, op.  cit. .  p. 362. 

bedScot t  v .  Sanford. 19 Howard 393 (1857). 
'"[bid. 
lNlbid. 
''I Ibid. 
"'lbid. 
'I3 [bid. 
I34 

Obiter dictum is defined as "any part of the opinion of a court 
entirely unnecessary to the decision of the case at hand, and hence 
regarded as not binding predecent for future decisions." Kelly and 

,,, "arbison, The American Constitution, op.  c i t . ,  p. 1072. 
A11 of the political, economic, theoretical divisions were exacerbated 

John Brown's raid on Harper's Ferry which Southerners viewed 
as the practical manifestation of northern aggression toward southern 

I 16 
'nStitutions. 
In his inaugural address Lincoln stressed national supremacy, calling 

,,lSecession "legally void" and the "essence of anarchy." 
l , , T e ~ s  v .  White. 7 Wallace 700 (1869). 

[bid. 
'39 

Robert A. Dahl, Pluralist Democracy in the United States: Conflict 
and Consent. Chicago. IL, Rand McNally and Company. 1967. 
P. 303 

110 - '  

U.S., Constitution. Amendment XIV. sec. I .  The Fourteenth 
Amendment will be discussed in greater detail later in the text. The 
Thirteenth Amendment abolished slavery; the Fifteenth guaranteed 

141 blacks the right to vote. ,,, Dahl, Pluralist DemocracJ in the United States, op.  cir.. pp. 3 1 8 -  19. 
Samuel Beer presents an elegant alternative means of examining and 
Organizing the nation's pre-Civil War history. According to Beer's 
t Y ~ o l ~ g y ,  it was characterized by PORKBARREL POLITICS; DIS- 
T R ~ ~ ~ ~ ~ ~ ~  POLICY; DECENTRALIZING INTERGOVERN- 
 ME^^^^ RELATIONS; and STATES' RIGHTS FEDERALISM. 
This antebellum model is followed by the Republican period which 
"as characterized by "SPILLOVER" POLITICS; REGULATORY 
'OLICY; CENTRALIZING INTERGOVERNMENTAL RELA- 
TION~;  and DUAL FEDERALISM. (These distinctions will become 

in the following section.) Samuel H. Beer, The Moderni- 
zation of American Federalism," Publius, Vol. 3, No. 2, Fall 1973. 

,., PP 57-63. 
I& "".S., Constitution. Amendment XIV, Section 1 .  

COrwin, The Constitution and What it Means Today, op.  cit. .  p. 248 
[bid 

'(6 --' 

In American Theories of Federalism, op. cit. .  p. 201. 
Andrew C. McLaughlin, A Constitutional History of the United 

New York, NY, D. Appleton-Century Company, 1935, 
P. 727. 'a - 

-Vuite early, the Fourteenth Amendment was asserted to have been 
!he result of a conspiracy among the Joint Committee which drafted 
It. First espoused by Roscoe Conkling and later adhered to by Charles 
A. Beard, the Fourteenth Amendment conspiracy theory held that 
!he framers had deliberately drafted it in order to protect corporate 
interests, not to protect the new freedmen. In fact. the amendment 
came to be used in exactly this way by the Supreme Court but 
historians now generally believe that this was a result of the Court's 
Philosophy and not the result of any conspiracy on the part of the 

Kelly and Harbison. The American Constitution, p. 434. 

'49The Thirteenth Amendment prohibited slavery and the Fifteenth 
Amendment gave blacks the right to vote. 
Henry Steele Commager, "Historical Background of the Fourteenth 
Amendment," in The Fourteenth Amendment, ed. by Bernard 
Schwartz, New York, NY. New York University Press. 1970. 
pp. 1%27. 

I s '  The Radical Republicans arose as a Congressional bloc during the 
war. At that time they "sought a more vigorous prosecution" of the 
conflict. Beginning late in 1865, these Republicans-now also called 
Radical Reconstructionists-started to gain ascendancy and voice 
strong opposition to the Lincoln-Johnson Reconstruction policies 
They felt that: ( I )  Congress should move much more swiftly to 
legally guarantee black suffrage and civil rights; (2)  southerners 
should be severely punished for secession and subsequent war; (3)  
Congress should be more intimately involved in all phases of Re- 
construction; and (4) readmittance of southern Democratic states 
should be delayed until Republican power had been consolidated. 
Kelly and Harbison, The American Constitution, op.  cit. .  pp. 
424-25. 

152Commager, "Historical Background of the Fourteenth Amend- 
ment," op.  cit. .  p. 19. 

'53See pages 88-93 in this chapter. 
'"Kelly and Harbison, The American Constitution. op.  cit. .  p. 428. 
'55The act enumerated civil rights and provided for federal protection 

of those rights. 
'%Kelly and Harbison, The American Constiturion. op. cit. .  pp. 

435-40. 
157That case, of course, was Br0u.n vs. the Board of Education of 

Topeka, Kansas. 347 U.S. 483 (1954). 
Is8 I6 Wallace 23 (1873). 
IJ9These assertions, in turn. were based upon the traditional doctrine 

of vested rights, the most important of which at that time was con- 
sidered the right to be secure in the ownership of private property. 

'" Kutler, The Supreme Court and the Constitution. op.  cir.. p. 225 
Slaughter-House Cases. 16 Wallace 36 ( 1873). 

I b 2  Ibid. 
I b 3  Kelly and Harbison, The American Constitution, op.  cit. .  p. 475. 
I M  6 Wallace 36 (1873). . 
IbJ Strauder v .  West Virginia. 100 U.S. 303 ( 1880). 
'@ Virginia v .  Rives. 100 U.S. 313 (1880). 
Ib1 109 U.S. 3 (1883). 
'"Kutler, The Supreme Court and the Constitution, op.  cit. .  p. 200. 
I* 109 U.S. 3 (1883). 
'lo Justice Harlan dissenting in Ibid. 
1 7 '  Kutler, The Supreme Court and the Constitution, op.  cit. .  p. 216 
'72 163 U.S. 537 (1896). 
'13 Ibid. 
'14 Justice Harlan dissenting in Ibid. 
'15Charles Fairman, "Justice Samuel Miller: A Study of a Judicial 

Statesman," PoliricalScience Quarterl~,  L. 15. pp. 4 2 4 3  as quoted 
in Corwin, "Curb~ng the Court." op.  cit. .  pp. 50-5 1 .  

116Although Justice Bradley concurred in the dissent of Justice Field. 
he presented a few further remarks in dissent. 

I l 7  Justice Bradley dissenting in the Slaughter-House Cases. 16 Wallace 
36 (1873). 

'1894 U.S. 113 (1877). 
Ir,Kutler, The Supreme Court and the Constirurion, op. cir.. p. 242. 
'"Regulation of interstate commerce wdl be discussed in the following 

Section VI. 
1 8 '  A rare but notable instance of this use of due process occurred in 

Chief Justice Taney's Dred Scott decision. "in which Section 8 of 
the Missouri Compromise, whereby slavery was excluded from the 
territories, was held void under the Fifth Amendment. not on the 
ground that the procedure for enforcing it was not due process of 
law, but because the Court regarded it as unjust to forbid people to 
take their slaves, or other property into the territories. the common 
property of all the states." Corwin. The Constitution and What I t  
Means Today. op.  cit. .  p. 218. 

I a 2  Kelly and Harbison. The American Constitution, op. cit. .  p. 473. 



''I94 U.S. 113 (1877). 
I" Ibid. 

Justice Field dissenting in Ibid. 
IwMugler v .  Kansas, 123 U.S. 623 (1887) as quoted in McLaughlin, 

A Constitutional History of the United States, op. cit.. pp. 744-45. 
"' Chicago, Mi Iw,  & St. Paul Ry. Co.  v. Minnesota, 134 U.S. 418 

(1890). 
I" Justice Bradley dissenting in Ibid. 
I w  Kutler, The Supreme Court and the Constitution, op. cir.. p. 254. 
I9O 169 U.S. 466 (1898). 
IP1The Court's "test" follows: "We hold . . . that the basis of all 

calculations as to the reasonableness of rates to be charged by a 
corporation maintaining a highway under legislative sanction must 
be the fair value of the property being used by it for the convenience 
of the public. And in order to ascertain that value, the original cost 
of construction, the amount expended in permanent improvements, 
the amount and market value of its bonds and stock, the present as 
compared with the original cost of its construction, the probable 
earning capacity of the property under particular rates prescribed by 
statute, and the sum required to meet operating expenses, are all 
matters for consideration, and are to be given such weight as may 
be just and right in each case. We did not say that there may not 
be other matters to be regarded in estimating the value of the prop- 
erty. What the company is entitled to ask is a fair return upon the 
value of that which it employs for public convenience. On the other 
hand, what the public is entitled to demand is that no more be exacted 
from it for the use of a public highway than the services rendered 
by it are reasonably worth. . . ." 169 U.S. 466 (1898). 

IP2Kutler, The Supreme Coun and the Constitution, op. cit., p. 254. 
IP1 Bernard Schwartz, "The Amendment in Operation: A Historical 

Overview," in The Fourteenth Amendment, ed. by Bernard Schwartz, 
New York. NY. New York Universitv Press. 1970. D. 31. -~ - , r 

1.1 169 u.s1-366 (i898). - 
lain 1897. in Allaever v .  Louisiana. 165 U.S. 578, the Court had first - ,  

hinted at this use of due process. 
lWHolden v .  Hardy, 169 U.S. 366 (1898). 
I" 198 U.S. 45 (1905). 
lmIbid.  
I W  Justice Harlan dissenting in Ibid. 

Justice Holmes dissenting in Ibid. (emphasis added) 
m1 The first related case to come before the Court was the recipient of 

the famous "Brandeis Brief." In Muller v .  Oregon, 208 U.S. 412 
(1908), however, the Court held in favor of a state limitation on 
maximum hours of labor because the law in question dealt exclu- 
sively with female labor. This fact apparently vindicated the Oregon 
statute in the eyes of the Court since, according to Justice Brewer, 
"history discloses the fact that woman has always been dependent 
upon man. . . . The two sexes differ in structure of body, in the 
functions to be performed by each, in the amount of physical 
strength, in the capacity for long-continued labor, particularly when 
done standing, the influence of vigorous health upon the future well- 
being of the race, the self-reliance which enables one to assert full 
rights, and in the capacity to maintain the struggle for subsistence." 
Nine years later, in 1917, the Court upheld another Oregon statute, 
this one dealing with both men and women (Bunting v .  Oregon, 243 
U.S. 426.) This decision appeared more decisively to be an over- 
ruling of Lochner. However, the Court was careful to officially 
ignore its Lochner decision and thus to divorce the Bunting case 
from it. 

an Kutler, The Supreme Coun and the Constitution, op. cit. ,  p. 29 1. 
-. - - - - . . . - 
m3Kelly and Harbison, The American Constitution, op. cit., pp. 

5 1 6 5 7 .  
I18 U.S. 557 (1886). 
Ibid. 

mKelly and Harbison, The American Constitution, op. cit., p. 518. 
" McLaughlin, A Constitutional History of the United States, op. cit.. 

p. 773. 
" Kelly and Harbison, The American Constitution, op, cit., p. 5 18. 

mMcLaughlin, A Constitutional History of the United States, op. d . .  
p. 773. 

"O 154 U.S. 447 (1894). 
211Bartholomew, American Constitutional Law, op. cir.. Vol. 1 9  

p. 242. 
"l Interstate Commerce Commission v .  Cincinnati,, New Orleans, 0 4  

Texas PaciJic Railwav Companv, 167 U.S. 479 (1897). 
211Rothman, "The Ambiguity of American Federal Theory," op. CiL 

p. 112. 
11' 168 U.S. 144 (1897). 
l I J  Kutler, The Supreme Court and the Constitution, op. cir.. p. 261 
l I 6  Justice Harlan dissenting in 168 U.S. 144 (1897). 
"'Kelly and Harbison, The American Constitution, op. cit.. p. 522. 
"'lbid..  pp. 522-23. 
z9 McLaughlin, A Constitutional Histoy of the United States, op. cit.9 

pp. 777-78. 
lrn United States v. E . C .  Knight Company. 156 U.S. 1 ( 1895). 
12' Ibid. 
12ZKelly and Harbison, The American Constitution, op. cir., @ 

528-29. 
'231n Re Debs, 158 U.S. 564 (1895). 
2241bid. (emphasis added) 
'=Kelly and Harbison, The American Constitution, op. cit., p. 529. 
lz6 Theodore Roosevelt, An Autobiography, p. 357, quottd in kk- 

Laughlin, A Constitutional History of the United States, op. ci1.r 
p. 422. 

"'In a speech made at Osawatomie, Kansas, on August 31, 1910 
Theodore Roosevelt, The New Nationalism, pp. 27-28, In 

Ibid. 
'" 188 U.S. 321 (1903). 
lrn /bid. 
ln lbid. 
'I1 lbid. 
"lMcCulloch v .  Mayland,  4 Wheaton 3 16 (1 8 19). 
"I Kelly and Harbison, The American Constitution, op. cit.. p. 555. 
lY MeGray v .  United States. 195 U.S. 27 (1904). 
"=lbid. 
lXThe term "muckraker" was coined by President Roosevelt. 
117Kelly and Harbison, The American Constitution, op. cir.. PP. 

5 5 6 5 7 .  
2aSinclair's sensational novel, The Jungle, was the result of an in- 

vestigation into the filthy, disease-ridden conditions of the Chicago 
meat packing houses. 

lB22O U.S. 45 (1911). 
'* Bartholomew, American Constitutional Law. V d .  I ,  op. cit.. p. 242. 
l 4 I  Kelly and Harbison, The American Constitution, op. cit.. p. 558. 
141 Ibid. 
l4]Hoke v .  United States, 227 U.S. 308 (1913). 
" Ibid. 

An excerpt from a 1910 federal circuit court decision illustrated how 
far the federal "police power" had extended by the second deed 
of the 20th Century: "Congress has enacted a safety appliance law 
for the preservation of life and limb. Congress has enacted the 
titrust statute to prevent immorality in contracts and business affai* 
Congress has enacted the livestock sanitation act to prevent c r d V  
to animals. Congress has enacted the cattle contagious disease 4 
to more effectively suppress and prevent the spread of contag id  
and infectious diseases of livestock. Congress has enacted a stawn 
to enable the Secretary of Agriculture to establish and mainWu 
quarantine districts, Congress has enacted the meat inspection 
Congress has enacted a second employer's liability act. ~ongre*  
has enacted the obscene literature act. Congress has enacted the 
lottery statute . . . Congress has enacted (but a year ago) statutes 
prohibiting the sending of liquors by interstate shipment with 
privilege of the vendor to have the liquors delivered c.0.d. . . . 
Shawnee Milling Company v .  Temple, 179 Fed. 517 (1910). Mow 
over, the government had occasion again to "police through t a w  
tion" in the Harrison Narcotics Act of 1914, held constitutional by 
the Court in United States v .  Doremus, 249 U.S. 86 (1919). 



*See Section VI of this chapter. 
LoR~sevel t  had a tendency to initiate legislation and, when the going 

rough, withdraw his support, leaving the bill's Congressional 
backers in an embarrassing situation. Kelly and Harbison, The 
Amrican Consrirurion, op. :it., p. 566. 

U193 U.S. 197 (1904). 
*Kelly and Harbison, The American Constitution, op. cit., pp. 

5 6 - 6 7  
mNorfhern Securities Company v. United States, 193 U.S. 197 (1904). 

U.S. 375 (1905). 
Ibid. 

LO , K ~ I I - ~  and Harbison, The American Constitution, op. cit.. p. 569. 
,See Section VI of this chapter. 

Again, as was often his style, the President withdrew his support 
from a stronger amendment (one he had originally proposed) framed 

,by liberal members of Congress. 
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Chapter 3 

Government Unlockedm 
Political Constraints On Federal ~ r o w t h  

Since The 1930s 

I 
Introduction 

A s the previous chapter has demonstrated. Consti- 
tutional constraints on the size and scope of the federal 
government were greatly diminished after 1937. In the 
words of one professor of public administration: 

There no longer seems to be any fixed Con- 
stitutional barrier at which the courts will pro- 
tect the absolute independence of the states, 
or of private corporations, against the power 
of the federal government on any major issue 
of policy. ' 

In fact, a Constitutional scholar has gone so far as to 
claim that: "In fact, if not in form, we live today under 
a national, not a federal, Constitution."? 

The Constitutional "revolution" of the 1930s did not 
mean that constraints upon federal growth and activism 
ceased to exist, however. On the contrary, it was not so 
long ago that discussion in political circles was repleat 
with reference to the "deadlock" of American democ- 
racy. Regarding the early 1960s, James Sundquist wrote 
of a prevalent sense of "gloom" about the federal gov- 
ernment's ability to act in domestic affairs.Wuch at- 
tention was devoted to the "Conservative Coalition," 
which consistently stymied attempts to promote federal 
involvement in a host of domestic policy areas. In short, 
the diminution of Constitutional limitations on federal 
activism in the late 1930s shifted the focus of govern- 
mental constraint from the courts to the elected and ad- 



ministrative branches of government. As Leonard White 
wrote in 1953: 

I consider the Constitutional issue settled 
against the states. The national government can 
now go a long way under the interstate com- 
merce clause and the general welfare clause; 
and by grants-in-aid it can buy whatever ad- 
ditional authority Congress believes desirable. 
'I& future of the states rests not on Consti- 
tutional protection but on political and admin- 
istrative decisions. . . . The issues of the future 
in this area are consequently political and ad- 
ministrative in n a t ~ r e . ~  

C. Peter Magrath concurs that the center of decision- 
making on questions concerning the federal role now 
rests in the political arena: 

Although the Supreme Court has put the fi- 
nal gloss on the Constitution's commerce, tax, 
and welfare provisions, the interpretations are 
merely permissive. They allow, but they do 
not compel, Congress and the President to un- 
dertake far-reaching programs of economic 
regulation and social welfare. In this sense, 
then, the modem court has conferred supreme 
economic and social welfare policymaking 

power upon Congress and the President and, 
ultimately, upon the nation's dominant polit- 
ical majorities.' 

Contemporary constraints on federal growth, then, 
have been largely political in nature. Such constraints 
exist in several different forms, including political values 
and ideologies, organized interests opposed to federal 
growth, and the structure of our political institutions. As 
they have evolved over time, both the independent and 
collective influences of political constraints have varied. 
Fifteen years ago, for example, it could be argued that 
the doctrine of states' rights continued to exert a powerful 
influence over policy decisions. In the words of Walter 
Bennett: 

If the doctrine of states' rights has ceased 
to influence the Supreme Court, there has been 
no noticeable lessening in the role of this doc- 
trine in American political controver~y.~ 

Today, however, many believe that federal growth is no 
longer effectively constrained, agreeing with ~ a n i e l  
Elazar that there has been an "abandonment of all re- 
~traint ."~ Thus, the character of these constraints, and 
their marked diminution over time, require examination 
in some detail. 

I I 
The Role of Ideas as Political 

Constraints 

An important set of political constraints are philo- 
sophical in nature. Included here are political values and 
political ideologies. Ideologies are fairly elaborate con- 
ceptions of what government legitimately ought to do 
and how it should go about doing it; these questions will 
be examined subsequently. Broader notions of govern- 
ment's role in society comprise political values, which 
form a normative foundation on which ideologies are 
constructed. Political values help shape popular expec- 
tations as to the proper role of government. They also 
constitute limitations on the role, setting boundaries of 
conceivable and acceptable political behavior. 

Over time, public opinion in the United States has 

undergone a fundamental transformation-from an over- 
whelming belief in a severely restricted federal govern- 
ment to a position of ambivalence. Elements of the old, 
restrictive values remain, but their ability to constrain 
governmental growth has been undermined by simultw 
neous popular support for a broad range of governmental 
programs. Most importantly, there now exists a popular 
expectation that the federal government will activeb' 
address a wide spectrum of contemporary problems. 
Many social and economic issues that were assumed to 
6e private concerns in the 19th Century are now consid- 
ered by many people to be legitimate targets of govew 
mental response. 



11 1 
Political Values: 

The Rise of the Positive Liberal State and 
The Growth of Popular Pragmatism 

The traditionally accepted role of the state through 
much of American history has been the "negative liberal 
State."8 This concept of government is based upon a 
Preeminent concern with individual liberty, in the sense 
Of freedom from governmental doercion and constraint. 
It is characterized by extraordinary latitude in private 
and corporate decisionmaking, on the one hand, and by 
government severly limited through expressly defined 
Powers, on the other. The functions of the state within 

system center krgely on the chores of commercial 
and community housekeeping, on the protection of in- 
dividual rights, and on the exchange of private property. 

While never fully practiced, this concept of the role 
Of government was politically dominant at the federal 
level from 1800 to the 1930s. Its original roots can be 

in political theory to the writings of John Locke. 
%in the American political culture at large, the influ- 
ence of Lockean values has been brilliantly expounded 
by the political historian Louis Hark  Hartz described 

as a nation characterized by 'hational accept- 
ance of the Lockean creed, ultimately enshrined in the 

"There has never been." he wrote. "a 
L .  

"hra1 movement' or a real 'liberal party' in America: 
have only had the American way of life, a nationalist 

of '~ocke.  " 10 

f ie  values of negative liberalism were given promi- 
Oent expression by a succession of political leaders from 
"mas Jeffenon to Herbert Hoover. None advanced th 

doctrine more forcefully or clearly than Jefferson, 
(Yho helped shape the dominant public stance toward 
'OVemmental action that prevailed through much of the 
feth Century. Jefferson adhered to the doctrine that 
P m m e n t  is best which governs least." He premised 

IS COncl~sion on three convictions. First, he believed 
"* in the agrarian society of the 18th Century, the 
" e e s s ~  scope of governmental functioning was quite 
8w1p he explained in his first inaugural address: 

14 wise and frugal government, which shall 
men from injuring one another, which 

'ha11 leave them otherwise free to regulate their 
Own pursuits of industry and improvement, and 

shall not take from the mouth of labor the bread 
it has earned. This is the sum of good govern- 
ment, and this is necessary to close the circle 
of our felicities. ' I  

Secondly, in the tradition of negative liberalism, Jeffer- 
son believed that any governmental activity, no matter 
how necessary, involved a diminution of individual free- 
dom and, thus, should be constrained to the greatest 
extent practicable. "I own that I am not a friend to a 
very energetic government," he stated. "It is always 
oppressive. "I2 Thirdly, he opposed governmental activ- 
ism on the grounds that governmental power corrupts its 
holders. To Jefferson, this last conviction required es- 
pecially that constraints be placed on the federal gov- 
ernment's role. He believed that most of the meager 
needs of domestic government should be provided at the 
state and local level, where they could best be overseen 
by the electorate: 

It is not by the consolidation, or concentra- 
tion of powers, but by their distribution that 
good government is effected. Were not this 
country already divided into states, that divi- 
sion must be made." 

The influence of negative liberalism over American 
political values continued well into the 20th Century, as 
can be seen in a comparison of Herbert Hoover's views 
with those of Jefferson. Like Jefferson, Hoover con- 
zeived of governmental actions in a negative sense- 
necessary in certain instances, perhaps, but acquired only 
at the cost of popular liberties. "I am opposed," he said, 
"to any direct or indirect government dole. The break- 
down . . . in Europe is due in part to such practices."14 
Harkening back to the metaphors of the 19th Century, 
he advocated a sharply restricted sphere of federal ac- 
tivities. He compared government's mle in society with 
that of an umpire, which oversees the rules of the game 
without actually participating in it: 

It is as if we set a race. We, through free 
and universal education provide the training 



of the winners; we give to them an equal start; 
we provide in the government the umpire of 
fairness in the race. The winner is he who 
shows the most conscientious training, the 
greatest ability, and the greatest character.I5 

He.staunchly opposed the "socialistic methods" of the 
New Deal. l 6  

EROSION OF THE NEGATIVE 
LIBERAL STATE 

Although the negative liberal state was always an ab- 
straction, it had considerable applicability at the federal 
level until the 20th Century. Over time, the forces of 
national development-industralization, the growth of 
commerce, the rise of cities--began to erode this concept 
of limited government. Such changes helped spur in- 
creasing demands for piecemeal reform and governmen- 
tal intervention-through the regulation of trusts, rail- 
roads, commerce and trade, wages and working conditions, 
and through the construction of urban water and transit 
systems, roads and so forth. Initially, the influence of 
localistic values, localized impact, and Constitutional 
interpretation helped to confine most of the demands and 
responses for governmental involvement to the state and 
local levels. But with continued economic development 
and national interdependence, federal intervention into 
many of these areas was increasingly appropriate and 
commonly forthcoming, despite Constitutional restraints." 

Gradually, as these changes occurred, the values of 
negative liberalism themselves came under attack. A 
serious challenge to the concept of negative government 
began to gain prominence in the Progressive era. For 
example, Herbert Croly, the founder of the New Republic 
magazine, delivered a comprehensive critique of the doc- 
trine in 1909. In The Promise of American Life. Croly 
attacked the excessive individualism of Jefferson and the 
corresponding "fatal policy of drift:" 

In Jefferson's mind democracy was tanta- 
mount to extreme individualism. . . . It was 
unnecessary . . . to make any very artful ar- 
rangements, in order to effect an equitable dis- 
tribution [of] . . . the good things of life. Such 
distribution would take care of itself. . . . The 
motto of a democratic government should sim- 
ply be "HANDS OFF."" 

Croly pointed, instead, to the need for a more positive 
conception of the role of government in society, pro- 
moting democracy and enhancing the national community: 

A more scrupulous attention to existing fed- 
eral responsibilities, and the increase of their 
number and scope, is the natural consequence 
of the increasing concentration of American 
industrial, political, and social life. . . . The 
democracy has a machinery in a nationalized 
organization, and a practical guide in the na- 
tional interest. . . . Insofar as Americans 
timidly or superstitiously refuse to accept their 
national opportunity and responsibility, they 
will not deserve the names either of freemen 
or of loyal democrats. l9  

THE NEW DEAL 

Part of this Progressive critique was reflected in Thew 
dore Roosevelt's "New Nationalism" proposals in 1912 
and, to a lesser extent in the reformism of ~ i l s o n ' ~  
"New Freedom." Yet, the values of negative liberalism 
held sway until the New Deal. Implicit in the New ~ e a l  
was a new philosophical conception of the federal goV' 
ernment's role in society.20 The steady accumulation of 
new programs and policies in the 1930s-and the shiftin8 
balance of power which they implied between the federal 
government and the states-testify to the emergence of 
a new role for the nation as a single political entity." 
In a broad sense, this represented an acceptance of the 
positive liberal state, whose intervention into the livd 
of its citizens is felt in an affirmative sense, by helping 
to modify or regulate great economic forces beyond their 
control or by enhancing their economic security. Af 
V.O. Key put it: 

The federal government underwent a radical 
transformation after the Democratic victory of 
1932. It had been a remote authority with a 
limited range of activity. It operated the postal. 
system, improved rivers and harbors, main- 
tained armed forces on a scale fearsome only 
to banana republics, and performed other func- 
tions of which the average citizen was hardly 
aware. Within a brief time it became an insti- 
tution that affected intimately the lives and for- 
tunes of most, if not all, citizens.22 

Basic values do not change overnight, but populd 
acceptance of the New Deal programs suggested the efl 
sion of negative liberal values. Certainly, these valu d 
were no longer effective in restraining federal growth 
the extent that they had done so previously. Prior lo 
1932, citizens had been sufficiently conditioned by P@ 
litical values to expect little from the federal government' 



In the three years from 1929 to 1932, despite 25% un- 
employment, there was little in the way of mass protests 
and demonstrations demanding relief from Washington 
Ofthe type one would expect today, except for the Vet- 
erans' Bonus March. In contrast, the activist stance of 
the New Deal won immediate political endorsement from 
the public.'Vn the highly unusual midterm election of 
1934, the Democrats actually gained seats in Congress 
Qther than losing them, setting the stage for Roosevelt's 
landslide reelection in 1936. 

This fundamental change in political outlook was tire- 
lessly promoted by President Roosevelt. In his speeches 
and addresses, FDR sought repeatedly to explain that 
Social and economic conditions had changed, that gov- 
ernment could play a positive role in bettering people's 
lives if it were permitted and asked to do so.24 He argued 
Ulst the days of rugged individualism were over: "Even 
a glance at the situation today only too clearly indicates 
Uut equality of opportunity as we have known it no 
longer exists. . . . We have all suffered from individu- 
al'srn run ~ i l d . " 2 ~  Industrialization, he stressed, had 
aheW the context of man in society. requiring a new 
''Ie for government: 

In the early days of colonization and through 
the long years following, the worker, the 
farmer, the merchant . . . came here to build, 
each for himself, a stronghold for the things 
he loved. The stronghold was home. . . . His 
Security, then as now, was bound to that of his 
friends and neighbors. But as the nation has 
developed, as invention, industry, and com- 
merce have grown more complex, the hazards 
of life have grown more complex. Among an 
Increasing host of fellow citizens, among the 
Often intangible forces of giant industry, man 
has discovered that his individual strength and 
Wts were no longer enough. This was true not 
Only of the worker at the shop bench or the 
ledger; it was true also of the merchant or 
manufacturer who employed him. Where here- 
tofore men had turned to neighbors for help 
and advice, they now turned to g~vernment.'~ 

4 .  
and again, the President insisted that government 

had to Rspond to this new situation and assume an af- 
fi$atlVe stance with regard to the economic and social 
needs of its citizens: 

I have . . . described the spirit of my pro- 
gram as a "new deal" . . . a changed concept 
Of the duty and responsibility of government 
loward economic life.27 

I see one-third of a nation ill-housed, ill- 
clad, ill-nourished. It is not in despair that I 
paint this picture. I paint it for you in hope- 
because the nation, seeing and understanding 
the injustices in it, proposes to paint it out. We 
are determined to make every citizen the sub- 
ject of his country's interest and ~oncern . '~  

It is not enough that the wheels turn. They 
must carry us in the direction of a greater sat- 
isfaction in life for the average man. The 
deeper purpose of democratic government is 
to assist as many of its citizens as possible, 
especially those who need it most, to improve 
their conditions of life, to retain all personal 
liberty which does not adversely affect their 
neighbors, and to pursue the happiness which 
comes with security and an opportunity for 
recreation and culture.29 

Finally, Roosevelt maintained that the bulk of this gov- 
ernmental responsibility belonged to the federal govem- 
ment because we had become one nation economically: 
"America is an economic unit. New means and methods 
of transportation and communication have made us eco- 
nomically as well as politically a single n a t i ~ n . " ~  

CHANGING POLITICAL VALUES 

In the years following the New Deal, this effort at 
conversion of the nation's fundamental political values 
has had a notable effect. The older, Lockean notions of 
government's role in society have not been completely 
discarded, but a curious ambivalence has developed 
within Americans' political beliefs. Undermining these 
older notions has been massive public support for the 
programs of an activist federal government. Everett Ladd 
writes of "the almost universal acceptance among 
Americans of the general policy approach of the New 

Table 1 displays this popular acceptance of 
positive government in attitudes toward a variety of gov- 
ernmental functions in the 1970s. Those favoring addi- 
tional or continued spending outweigh those favoring a 
reduction in the government's role in every single case3* 
On the other hand, the traditional Lockean values of 
individual initiative, private enterprise, and limited, lo- 
calized government have continued to elicit substantial 
support from the American people.'' This can be seen 
clearly in Table 2. 

Examining this popular ambivalence toward the mod- 
em state in 1964, Free and Cantril determined that 65% 
of the public could be classified as liberals in an "op  



I Table 1 

PUBLIC AITITUDES ON GOVERNMENT PROGRAMS, 
1976 

Should 
be Kept the Reduced 

Government Activity Increased Same or Ended 

Developing Self-Suff icient 
Energy Supplies 73% 18% 6% 

Helping the Elderly 66 29 3 
Combating Crime 59 28 8 
Reducing Water Pollution 59 30 7 
Supporting Public Schools 51 33 12 
Improving Medical Care 50 35 12 
Improving Mass Transit 34 36 22 
Expanding Parks and 

Recreation 30 49 18 
Aiding Low Income Families 

through Welfare 22 39 35 

SOURCE: William Watts and Lloyd Free, State of the f at ion 111, Lexington, MA, DC 
Heath 8 Co., pp 214-16. 

erational" sense-through the support of specific gov- 
ernmental programs. Yet only 16% could be termed lib- 
erals in terms of their political ideology." Many who 
continue to identify with the negative liberal state in the 
abstract fully support governmental activism in specific 
 program^.'^ Thus, Free and Cantril concluded that there 
exists a "paradox" in American public opinion with, 
"a large majority of Americans qualifying as operational 
liberals while at the same time a majority hold to a 
conservative ideology." They continued, stating: 

Table 2 

IDEOLOGICAL VIEWS OF AMERICANS, 
1964 

Ideological Position Agree Disagree 
--  

Too Much Federal 
Interference in State and 
Local Matters 40% 47% 

Anyone Who Wants a Job 
Can Find One 76% 21 % 

Need More Reliance on 
Individual Initiative and 
Less on Government 79% 1 2% 

SOURCE: Lloyd Free and Hadley Cantril, The Political Beliefs of 
Americans, New York, NY, Clarion Books, 1968, pp. 24. 26, 30. 

We have described this state of affairs as 
mildly schizoid, with people believing in one 
set of principles abstractly while acting ac- 
cording to another set of principles in their 
political behavior. But the principles according 
to which the majority of Americans actually 
behave politically have not yet been adequately 
formulated in modem terms. . . . Because the 
American system has demonstrated such Jex- 
ibiliry . . . this schizoid state has not more 
seriously impeded the operation and direction 

The consequence of this philosophical ambivalence 
has been to neutralize the constraining influence of @ 

maining Lockean values upon government growth. Pof" 
ular restraint is unavoidably undermined when many 
the advocates of limited government in the abstract dr 
mand governmental action in so many specific cases. 
Some observers have stressed the important role trad' 
tionally played by political pragmatism in American vd' 
~ e s , ~ ~  and it appears that such pragmatism, rather th9 
principled restraint, characterizes the era of feded 
growth from the 1930s to the present. 

The continuing disjunction between certain abstraC 
I 

attitudes and programmatic preferences may be contfib' 



ufing to the current growth of popular disaffection with 
government. Moreover, strong indications exist that pub- 
lic preferences may no longer countenance continued 
growth of the federal government and that even modest 
atrenchment could gain popular   up port.'^ Nevertheless, 
&e fundamental transformation in values has been ac- 
complished. A positive, active federal governmental role 
has been established both in fact and in the minds of 
citizens. Presidents no longer must exhort the public to 

believe that government can address the nation's prob- 
lems. People now expect the government to do so, and 
they evaluate their leaders accordingly. Despite stimngs 
of retrenchment as the 1970s near their end, the major 
issues of the day elicit new demands for governmental 
action. Hence, popular support for new federal regula- 
tory measures like gasoline rationing and wagelprice 
controls help to prod reluctant national leaders in these 
directions. 

IV 
Political Ideology as a Constraint: 

The Rise of Governmental Pragmatism 
while political values form an underlying stratum 

which governing and public policy formation take 
Place, a connecting link between such values and public 
Policy is provided through political ideology. Ideology 
translates and expresses differing values into terms more 
dir%tly applicable to the decisions of governing. The 
!deol~gical framework which organized domestic polit- 
leal discussion and decisionmaking from the 1930s to 

1960s was the familiar liberal-conservative contin- 
uum, formed around the central issue of governmental 
actl~isrn. This was the operational expression of the new 

of the positive liberal state. As the value 
'?cture of American politics came to allow the poten- 
' lab '  of federal growth, the issue of the federal role 
&ame the battleground of competing ideologies. Over 
me Yean, however, this ideological debate evolved. 
undergoing first a gradual loosening in the definitions 
snd strictures placed upon the various intergovernmental 

and then a decline in the pertinence of ideology 
"'logether and a corresponding increase in pragmatism. 

fie liberal-conservative continuum is fquently thought 
Of 1, European terms, as a debate over income distri- 
?Ion and social equality. This issue, however, com- 
yw only a subset of the broader American debate over 
ederal activism. it has been an important ideological 

because it comesponds to the cleavage of social 
c'qws that formed one element of the party alignment 

this period.39 Moreover, this was a powerful ele- ment in the debate over governmental activism because 
I t  

addressed the critical question of, "gov- 
activism for what purpose?" Redistributive 

can represent both a means and an end to this 
quQtion.Qo 

Nevertheless, questions of redistribution did not nearly 

encompass the full range of policies advanced by liberal 
activists during the post-New Deal period that engen- 
dered ideological conflict. Numerous measures of dis- 
tributive and regulatory policy were important items on 
their agenda as well, reflecting, perhaps, the diverse 
social bases of each of the two parties.41 Such strategies 
abound in the major policy debates of the time, including 
rural electrification, dams and water projects, general aid 
to education, agricultural price supports, urban renewal, 
space exploration, countercyclical fiscal policy, civil 
rights protections, and so Rather than redistribu- 
tion, these governmental policies are more accurately 
described as organizing and modifying the private econ- 
omy, promoting social and economic development 
within diverse sectors of the economy, or regulating var- 
ious sectors of society on behalf of some general public 
interest. Even those policies at the center of the New 
Deal, with all its rhetoric of "economic royalists" and 
' 'malefactors of great wealth," are more accurately 
viewed as redistributing power than redistributing wealth.43 
Accordingly, following a thorough study of public pol- 
icymaking and political controversy in the 1950s and 
1960s, James Sundquist defined the ideological combat 
of the era in terms of "activists" and "conservatives." 
He wrote that: "The advocates of national action were 
. . . perhaps best described . . . as 'activists,' a term 
that suggests both their temper and their pragmati~m."~~ 
Sundquist stressed this pragmatic character of the activ- 
ists, which centered in their willingness to seek federal 
solutions to the problems at hand: 

The proponents of national action . . . of 
the period 1953-66 were a diverse lot. What 
they had in common was a desire to act and 



a readiness to take national action through the 
national political and governmental processes. 
. . . The national government was an instru- 
ment to be used, if that were the quickest and 
surest way to the solution of the pr~blem.~'  

Thus, the underlying values of the liberal-conservative 
dichotomy were those of positive vs. negative liberalism, 
involving a broad range of governmental activities aimed 
at intervention into the private market and the enhance- 
ment of people's lives. 

IDEOLOGY AND FEDERALISM 

As Sundquist affirms, the ideological cleavage of the 
New Deal era centered on governmental activism at the 
national level. Liberals looked upon the federal govern- 
ment as the primary instrument of positive government. 
Ladd and Hadley put it this way: 

The New Deal joined the egalitarian and 
reformist strains [of] . . . American political 
history through governmental nationalism. The 
thrust of American nation-building shifted 
from the business community to the public sec- 
tor. . . . The Democratic party . . . became 
the liberal coalition; while the Republicans 
became the partisan instrument of conserva- 
tism-here defined as opposition to the gov- 
ernmental nationalism embodied in the New 
~ e a 1 . 4  

Several different factors supported this ideological cleav- 
age over federal-state roles, most of which had emerged 
as early as the 1930s and were subsequently elaborated 
and refined. 

To begin with, activists have preferred federal action 
because of superior federal resources. The bankruptcy 
of hardpressed state and local treasuries in the 1930s was 
a major spur to the initiation of massive emergency fed- 
eral relief programs.47 As William Leuchtenberg explains: 

By the spring of 1933, the needs of more 
than 15 million unemployed had quite over- 
whelmed the resources of local governments. 
In some counties, as many as 90% of the peo- 
ple were on relief. Roosevelt was not indif- 
ferent to the plea of Mayors and county com- 
missioners for federal a s s i~ t ance .~~  

Depression era authors were well aware of the "advan- 
tages of federal fiscal ~uperior i ty ."~~ In the words of 
George Benson: 

Larger units [of government] have proved to 
be far more efficient in the collection of taxes. 
. . . The smaller units are becoming less able 
to carry unaided the burden of government 

With the passage of time, of course, arguments cd '  
cerning the relative strength of national resources W@ 

developed even further, Keynesian macro economic tk 
ory, which detailed the unique expansionary fiscal P 
tential of the federal government, gained widesprd 
acceptance. In addition, the theory of "fiscal mismatch" 
explained the federal government's increasing relati* 
strength.'' 

Conservatives, on the other hand, were left in * 
increasingly weak position-giveh post-1937 supre& 
Court interpretations-of having to fall back upon * 
Constitution. They had to argue that traditional state ad 
local responsibilities should not be the subject of feded 
involvement, regardless of resources. Otherwise, they 
could simply oppose governmental activism at any levelf 
arguing instead for balanced budgets and lower taxes 
order to stimulate private rather than public initiatives* 

A second element in the liberal argument for f e d d  
activism has involved the issues of equity and unifofl 
ity. In the provision of vital public services, liberals ha* 
maintained that there should be, at least, minimum stand' 
ards of services available to all, regardless of a lot d 
jurisdiction's ability to pay. Benson argued this, stating: 

In the gigantic economic system of the 
United States the wealth of different areas var- 
ies widely. . . . Within a state the disparity of 
tax resources between areas may be even 
greater. Complete decentralization-complete 
local responsibility for governmental ser- 
vices-may then result in a "spread" between 
the standards of different districts that would 
shock even the uncritical believer in a national 
"American" standard. . . . One shocking sit- 
uation-the existence of a considerable amount 
of illiteracy in this great and wealthy country- 
is in large part a result of these financial 
inequities.'? 

Such equity considerations on behalf of federal actioe 
have also been expanded over the years. Liberal e c y  
omists have utilized the notion of economic externalit@ 
to reinforce the position that redistributive functions @ 

quire national legi~lat ion.~~ This argument was also 
saged, in part, nearly 40 years ago by George  en@ 

The fear that large industries would move 



out of [a] state and into the jurisdiction of some 
more lenient legislature . . . [has] withheld 
. . . voting for improved working conditions 
or imposing taxes on industry with which to 
finance social welfare a~tivities.'~ 

An additional equity consideration that has been used 
to advance national action involves racial equality. Par- 
hcularly before the civil rights initiatives of the 1960s, 
'late legislation implied, in many cases, racially dis- 
criminatory activity in the south. It was this situation 
which provoked William Riker to comment caustically 
In I964 that: "If in the United States one approves of 
southern white racists, then one shall approve of Amer- 
lean federalism. " 5 5  

while liberals drew upon equity to defend national 
action, conservatives spoke in terms of liberty to oppose 
It. On the one hand, the centralization of governmental 
hnctions threatened the loss of individual liberty, as 
hsident Hmver argued in 193 1 : 

The moment responsibilities of any com- 
munity, particularlj in -conomic and social 
questions, are shifted from any part of the na- 
tion to Washington, then that community has 
Subjected itself to a remote bureaucracy. . . . 
It has lost a large part of its voice in the control 
of its own destiny.56 

Simil~ly,  the States Rights Party of 1948 railed against 
what it perceived as motion toward, "a totalitarian, cen- 
C i ~ ,  bureaucratic government."" As the "states 
!&&" label implies, the second concern of conserva- 
'Ives involved the traditional and Constitutional prerog- 

Of the states rather than individual liberty.'In fact. 
" 'lmngest adherents of this schml were interested in he of segregation laws in the south without 
Iaera1 interference. However, segregationists were by 
no 

means the sole advocates of this position. This is 
fmrn the joint dissent expressed by conservative 

K o v e r n ~ ~  from both northern and southern states to the 
estnbaurn Commission's broad support for federal 

In the relationship between the national gov- 
ernment and the states, it is important that we 
maintain . . . a reasonable balance between the 

powers and responsibilities of the 
States on the one hand and the national gov- 
'rnment on the other. A grant-in-aid program 
'hid be the exception rather than the rule. 

. If grants should become a part of every 
governmental activity, there is good reason to 

believe we would lose some of the substance 
of our present republican form of government. 
. . . President Andrew Jackson foresaw this 
result in 1833, when he stated that Congress 
should not be the tax gatherer and paymaster 
for state governments. "It appears to me," he 
said, "that a more direct road to consolidation 
cannot be devised. Money is power, and in 
that government which pays all the public of- 
ficers of the states will all political power be 
substantially concentrated. "58 

In addition to superior federal resources and a belief 
in more equitable federal policies, liberal activists have 
pointed also to the refusal or inability of many state and 
local governments to act. Such state and local default 
has been used to justify federal action. "Too many 
states," wrote Benson, "lacked vitality and failed to 
supply aggressive leadership in the campaign against 
economic disaster. As a result the impetus to action came 
from the national g~vernment."'~ He concluded that: 
"state and local units do not seem generally to have 
functioned as satisfactory experimental lab~rator ies ."~ 
More recent observers have reached similar conclusions. 
One writes that: "The idea that 'government is best when 
it governs least' was repudiated forever-but only at the 
national level. . . . Negative government [continues] for 
cities and states. "6' 

Relatedly, liberals have questioned the capacity of 
state and local governments to act. They point to their 
traditional administrative backwardness, weak execu- 
tives, numerous elected posts, outdated constitutions, 
part-time legislatures, backward personnel systems, etc. 
As recently as 1972, Michael Reagan argued that: "State 
governments are structurdly inadequate and politically 
weak even when not actualy ~onup t . "~ '  Even with re- 
forms, he maintained that state competence would inev- 
itably suffer relative to the federal government because 

No matter what the salary scales of the states 
might be, there just wouldn't be enough top- 
drawer talent trained in each field to go around. 
We cannot multiply 50 times the number of 
first rate people in order to have some of them 
on the payroll of each individual state.63 

Conservatives, in contrast, have tended instead to 
question the competence of a "distant" and "bureau- 
cratic" federal government. The states, they have ar- 
gued, have indeed proven active in many fields where 
such activity is j ~ s t i f i e d . ~ ~  Moreover, they contend that, 
despite past problems, state and local governments have 
been successfully reformed. Daniel Elazar writes of a 



"quiet revolution which has transformed state govern- 
ment, as it transformed local government in the decade 
of the 1950s, into a solid instrument for meeting the 
complex needs of American society today."65 He con- 
cludes that: 

Today there is simply no justification for 
thinking that the states and localities, either in 
principle or in practice, are less able to do the 
job than the federal g~ve rnmen t .~  

IDEOLOGY AND PARTY 

To a considerable extent, ideological differences have 
been reflected in the political parties. This is not wholly 
the case since American parties are traditionally diverse 
and rather incoherent. Certainly, regional differences 
within them have often been pronounced, and formal 
methods of enforcing party discipline have been sorely 
lacking. Over the years, these difficulties have led many 
to complain that the parties are insufficiently ideological 
and distinct. Yet at the core, the parties have differed 
broadly in their ideological approach. As Congressional 
Quarterly remarked in 1962: 

The search for a definition of a "Democrat" 
and a "Republican" almost inevitably leads 
to a discussion of the parties in terms of their 
philosophies of government--how large a role 
each thinks the federal government should 
play.67 

In fact, careful studies of the parties have discovered 
substantial, consistent differences between them corre- 
sponding to the basic ideological cleavage of the post- 
New Deal era.68 The threads of party and ideology have 
been roughly woven together through much of contem- 
porary politics. 

Partisan Ideology 
And The New Deal 

As with the reformulation of political values, this par- 
tisan cleavage can be traced back to the realignment of 
the parties during the 1930s. Federal activism lay at the 
center of the policy initiatives of the New Deal. Under 
FDR's leadership, the Democratic party advanced a 
broad range of innovative programs which jointly con- 
stituted an enormous transformation in the functions, 
size, and power of the federal government. Included 
were major relief programs of the Federal Emergency 
Relief Administration, The Works Progress Administra- 

tion, and the Civilian Conservation Corps.; programs 
like the Agricultural Adjustment Acr directed at economic 
stabilization; programs such as the Wagner Act which, 
through regulation, had a modestly redistributive effect 
and programs intended to promote minimum standards 
of social welfare such as Social Security and the Wage- 
Hour Act. The most expansive proposals put forward by 
the Democratic Administration during the New Deal en 
were contained in President Roosevelt's 1944 State of 
the Union Address, which set forth the ~dministration's 
domestic policy agenda for the postwar period. In this 
"Economic Bill of Rights," the President proposed to 
establish "a new basis of security and prosperity" by 
ensuring to all such things as: 

The right to a useful and remunerative job; . . . 
The right to earn enough to provide adequate 
food and clothing and recreation; . . . 
The right of every family to a decent home; . . . 
The right to adequate medical care; . . . 
The right to'adequate protection from the eco- 
nomic fears of old age, sickness, accident, and 
unemployment; . . . 
The right to a good education.@ 

Despite the number of new federal programs and f@ 
reaching proposals for further expansion, federal grad 
in the 1930s was not promiscuous or unrestrained. Mod 
of the programs could be reasonably defended as fallin6 
within the legitimate scope of federal activities p e r m i d  
under an expansive reading of the Constitution. T h d  
programs designed for relief were intended to be a tern 
porary response to economic crisis.70 Moreover, R W  
sevelt himself often proved to be a moderating influed 
on activists within the administratidn. Leuchtenburg d@ 
scribed him as "a man with deeply ingrained consew 
ative  trait^."^' He was resistant to both a massive 
works programs and to federal housing assistance." 
Some Congressional initiatives such as federal aid fl 
education failed to gain the President's endorsement." 
Others, like the Wagner Act, were less ambitious t h g  
they might have been for want of stronger p re s ided  
support. 74 

Much of the most far-reaching legislation of the New 
Deal era was initiated in Congress. In the early ye& 
Congressional conservatives were largely kept at bay9 
although they influenced such legislative provisions @ 

state authority under the Social Security Consew 
atives rallied to support Alf Landon in the 1936 election9 
but opponents of the welfare state were decisively * 
pudiated by the e l e~ to ra t e .~~  As the 1930s progressed9 



however, political and ideological resistance to federal 
mwth became a more important factor in Congress. Just 
as the Supreme Court was loosening the grip of Consti- 
tutionality on the federal government, conservative 
forces in Congress coalesced in numbers sufficient vir- 
tually to halt the addition of major new domestic ini- 
tiatives. The "Conservative Coalition, " composed of con- 
servative Republicans and southern Democrats, was 

Leuchtenburg summarized the situation as one of 
6 ' 

stalemate. ' ' 

Political Stalemate 

world War I1 shifted the attention of Congress and 
the hesident alike to issues of national defense, war 
mobilization, and foreign affairs. The federal govern- 
ment expanded greatly in response to these demands and, 
with the cold war, retained much of this war-time ex- 
Pansion afterwards. The broad national consensus on a 
Sboong defense posture helped to further acclimate the 
Public to a large federal establishment. Moreover, it 
Served to enhance the President's resources and leader- 
ship role, which later would be used to promote federal 
growh in nondefense areas.77 

Conservative opposition in Congress constrained the 
of bold initiatives in domestic policy, how- 

''-. The postwar agenda outlined in President Roose- 
:Fit's Economic Bill of Rights and in President Truman's 
Fair Deal" did poorly in Congress. President Truman's 

% ~ ~ h e n s i v e  health insurance proposal went nowhere. 
b r a 1  aid to education was defeated. Social security 

and a federal urban renewal and housing pro- 
@Q took years to struggle through Congress. The Tafi- 
'@b Act, passed over President Truman's veto, 
woWly undercut the labor organizing gains of the 
w a 8 ~ r  Act md reduced national authority by allowing 

to exact "right to work" laws. Even the historic 
EhlPloYment Act of I946 passed Congress only in 
'Wened form. Congressional Quarterly described the 
" ~ e n c e s  of the postwar Congresses as follows: 

[The 80th Congress] In domestic affairs, the 
Democratic President and Republican Con- 
gress generally were at loggerheads. Presiden- 
tial recommendations to extend New Deal so- 
cial welfm concepts . . . were largely ignored. 

[The 8 lst] Congress in general proved to be 
a disappointment to the liberal camp on do- 
mstic affairs. 78 

&spite these successes by the Conservative Coalition 
In '~nkYess in opposing new measures, the Republican 

Party bad gradually begun to reconcile itself to the New 
Deal. In 1940, the Republicans nominated Wendell 
Willkie, a darkhorse candidate and recently converted 
Democrat. Leuchtenburg writes that, in addition to a 
platform that "embraced many of the Roosevelt 
achievements, " 

Willlue went well beyond the GOP plat- 
form. In Oregon, the leading foe of public 
power upheld the people's right 'to take over 
the private utilities'; elsewhere he promised to 
maintain the Wagner Labor Relations Act, to 
give government aid to agriculture, to extend 
social security, and to 'provide jobs for every 
man and woman in the United States willing 
to work and to continue public relief to those 
who could not work.'79 

The Republican Patty's candidate in 1944, Gov. 
Thomas Dewey of New York, attempted a similar rec- 
onciliation with national programs of social reform. 
Wilfred Binkley wrote that Dewey accepted: - 

. . . the maintenance of the great labor stat- 
utes, the expansion of social security . . . and 
the achievement of full postwar employment 
even if it required federal spending." 

A Washington observer wrote after the election, though, 
that: "The Republican party's Congressional record, 
even after Pearl Harbor, was an unsurmountable [sic] 
burden for Mr. Dewey. "0' 

Dewey ran again in 1948 and, to the surprise of vir- 
tually everyone, was defeated once more. Nevertheless, 
the Republican Party continued to reject highly conserv- 
ative Presidential candidates. With the support of the 
Republican "Old Guard," Sen. Robert Taft made an- 
other strong attempt to capture the party nomination in 
1952. The Congressional Quarterly described Taft 's 
supporters as, "Republicans who favored an absolute 
minimum of federal government action in domestic af- 
fairs. "82 Once again, however, more moderate elements 
of the party succeeded in averting this, attaining instead 
the nomination of Dwight Eisenhower. While Eisen- 
hower was fiscally conservative and seemingly grew 
more so over the years, no attempt was made under the 
new Republican Administration to achieve a significant 
reversal of the New Deal. Rather, the Eisenhower 
Administration focused on a modest reappraisal of the 
federal government's role in domestic affairs, while s u p  
porting incremental growth of federal activities in se- 
lected areas. Hence, the Administration delayed consid- 



eration of federal aid to education until recommendations 
were returned by the President's Commission on Inter- 
governmental Relations. With the creation of the Joint 
Federal-State Action Committee a few years later, the 
President again requested guidance on which federal 
functions could be decentralized and returned to the 
states. Above all, perhaps, the President sought to con- 
trol federal  expenditure^.^' 

In keeping with this approach, the Administration's 
domestic initiatives were generally modest, and many 
of the decade's legislative proposals came instead from 
Democratic activities in Congress.@ The Administration 
opposed major Democratic programs in employment and 
aid to education, for instance, although it accepted some 
proposals in other areas. Reflecting the President's 
"moderate conservatism" and the strength of entrenched 
southern Democrats and conservative Republicans in 
Congress, most of the legislative proposals which suc- 
cessfully maneuvered their way through Congress were 
primarily incremental and modest. The few major new 
departures relied upon association with traditional con- 
ceptions of federal responsibilities. Thus, the interstate 
highway program was the "Defense Highways Act," 
and the major educational initiative was the "National 
Defense Education Act. " 

The Legislative Outpouring of 
the 1960s 

The election of John F. Kennedy in 1960 placed a 
liberal activist in the White House. Proposals for im- 
portant new federal programs were quickly readied by 
the President's staff for introduction into Congress in the 
first weeks and months of the new Administration. Al- 
though many of these programs had been developed ear- 
lier by Democrats in Congress, Theodore Lowi argues 
that, as a new and relatively youthful group, President 
Kennedy and his staff were largely unencumbered by 
prior philosophical constraints concerning the legitimate 
scope of expansion of the federal role: 

The return of the Democrats in 1961 brought 
with it far more than a commitment to the com- 
pletion of the unfinished New Deal and Fair 
Deal programs. Of far greater significance was 
the new attitude they brought with them. 
Whereas the rhetoric of the 1930s had con- 
ceded that the new interventions were depar- 
tures from tradition, and whereas even the New 
Deal Democrats attempted to justify many new 
programs as necessary evils, the leadership of 
the New Frontier accepted the positive national 

state and its programs as a positive virtue, as 
something desirable for its own sake and pat- 
ently necessary for society.85 

Proposed federal initiatives included: federal aid to ed- 
ucation, medicare, federal aid to depressed areas, and 
manpower training assistance. Much of the new Presi- 
dent's program, however, was blocked in Congress by 
an active and effective conservative coalition. Sundquist 
traces the strength of this political opposition to the 1960 
election: 

The trouble was the ambiguity of the 1960 
election. That election did not resolve the par- 
tisan conflict between the executive and leg- 
islative branches that had wracked the Eisen- 
hower Administration in its last two years. It 
merely reversed the terms of that struggle. 
. . . After 1960, the activists held the Presi- 
dency but they had lost enough seats in the 
House . . . to restore effective control of that 
body, on most controversial domestic issues, 
to the conservative~.~~ 

A new political climate developed in 1964, however, 
in the wake of President Kennedy's death and the lead- 
ership ability of President Lyndon B. Johnson. Previ- 
ously frustrated liberals achieved major federal initiatives 
in the fields of civil rights, poverty, and aid to higher 
education. The legislative outpouring of the Great So- 
ciety era, which stimulated the enormous federal 
of the 1960s and 1970s, had begun. If the 1960 election 
had contributed to the frustration of liberal activists, the 
1964 election was a major factor in reducing the politid 
constraints on federal growth. 

With the nomination of Sen. Barry Goldwater in 19649 
the Republican party reversed a 24-year tradition of sc 
lecting moderate candidates. It endorsed an outspokenb' 
conservative one. The Republican party platform in thst 
year opened with an attack on federal growth and 
defense of individual liberty and limited government: 

Individual freedom retreats under the mount- 
ing assault of expanding centralized power. 
. . . Year after year, in the name of benevo- 
lence, these [Democratic] leaders have sought 
enlargement of federal power. Year after year, 
in the guise of concern for others, they have 
lavishly expended the resources of their fellow 
citizens. And year after year freedom, diversity 
and individuality, local and state responsibility 
have given way to regimentation, conformity 
and subservience to central power. . . . Such 



leaders are federal extremists-impulsive in 
the use of national power, improvident in the 
management of public funds, thoughtless as 
to the long-term effects of their acts on indi- 
vidual freedom and creative, competitive en- 
terprise. . . . 

Every person has a right to . . . make his 
own way with a minimum of governmental 
interference. . . . 

The federal government should act only in 
areas where it has Constitutional authority to 
act, and then only in respect to proven needs 
where individuals and local or state govern- 
ments will not or cannot adequately perform.87 

During the campaign, Goldwater, himself, stressed that 
the central issue was 

Whether we will take a path that leads to 
Socialism, or whether we will get back on the 
road of individual freedom, individual respon- 
sibility, and individual i n i t i a t i~e .~~  

lo Contrast, President Johnson urged continuation of an 
activist federal government, summarizing his philosophy 
"lth the remark that: "We're in favor of a lot of things, 

We're against mighty few. "89 

Goldwater sought to give the nation "a choice, not 
Rho," and the electorate responded in resounding 

f ~ b n .  Lyndon Johnson received 61.4% of the popular 
and 486 electoral votes, while 38 new Democrats 

yere elected to the House.90 The trait of "operational 
l l b ~ i s m "  that Free and Cantril identified within a 
"hizophrenic public had won out over more traditional 

and the remaining conservative logjam was bro- 
"' in Congress. 

fie new political strength of the liberal activists in 
:?ass was reflected in the Great Society's flood of 
'g'lation. In keeping with liberal priorities, concern 

Over maintaining a balance between the levels of gov- 
Cmment declined while interest in addressing a broad 

of contemporary social problems at the federal 
increased. A host of new grant programs gained 

'%merit in 1965 and 1966: medicare, medicaid, federal 
IUI to education, model cities, water pollution control. 

a Public works and economic development act. This 
*'mulation of programs constituted a critical expan- 

federal activities and expenditures, although con- 
'rnnu~ng use of the grant-in-aid mechanism suggests the 

influence of certain political constraints and 
;lrn'enng attachment to the structure of federalism." 
p' faeral regulatory programs were advanced during 

Johnson years as well-in civil rights, automobile 

safety, consumer protection, and sex discrimination. 
These established a pattern for the "new social regula- 
tion" developed in subsequent years indhe fields of en- 
vironmental protection, occupational safety, and the pro- 
tection of additional categories of disadvantaged groups. 

This latter pattern--in which Great Society initiatives 
were expanded in later years despite the disappearance 
of the political majorities of 1965-suggests that a major 
alteration in the functioning of ideological constraints 
occurred. A resurgence in Republican strength in Con- 
gress and the Presidency did not reestablish the ideolog- 
ical stalemate that characterized the postwar era. This 
older pattern of deadlock was muted and transformed. 
Besides the landmark regulatory programs cited above, 
major new federal initiatives were passed during the 
Nixon-Ford years, including General Revenue Sharing, 
a major public employment program, three counter- 
cyclical spending and work programs, and wage-price 
controls. Older programs such as AFDC and food stamps 
grew enormously. From 1969-76, federal domestic 
spending rose from $92.9 billion to over $265 billion, 
federal aid tripled, while federal indebtedness rose from 
$367.1 billion to $63 1.3 billion.g2 

Such developments led Theodore Lowi to reach the 
conclusion that: 

The national state is no longer a partisan 
matter at all. . . . There is no longer any var- 
iation between the two parties in their willing- 
ness to turn to the positive state, to expand it 
and to use it with vigor, whenever society's 
problems seem pressing and whenever gov- 
ernmental inaction may jeopardize electoral 
opportunities .93 

In a similar but more cautious vein, Samuel Beer dis- 
tinguished the older brand of anti-New Deal conserva- 
tism, typified by Barry Goldwater, from this more recent 
form of "conservative activism . . . formulated mainly 
during the Great Society period."w The new brand of 
Republican conservatism typified by the Nixon Admin- 
istration, he writes, represents, "an acceptance of the 
American welfare state that goes well beyond what we 
associate with Goldwater or Herbert H o ~ v e r . " ~ ~  Sym- 
bolized by the New Federalism, it proposes, "not that 
the welfare state be dismantled, but that it be decen- 
tralized,"% and thus it has its roots in the moderate 
Republicanism of Dwight Eisenhower. 

There is some interesting empirical evidence which 
serves to illustrate this decline in partisan-ideological 
constraints to federal growth in the 1960s. For nine years, 
beginning in 1960, Congressional Quarterlv calculated 



an index of Congressional voting on issues involving the 
nature of the federal governmental role.97 Based upon 
their individual voting records, each member of Congress 
acquired a Federal Role Index score, which, in turn, was 
annually averaged for each party in each chamber of 
Congress. From year to year, the average party score on 
the Federal Role Index tended to fluctuate up and down, 
but Democrats consistently exhibited higher average sup- 
port for federal activism than did Republicans-in every 
single year, in both the House and Senate.98 

As time wore on, however, these partisan differences 
declined, as can be seen in Figure 1 .  This depicts the 
differences between the party averages on the Federal 
Role Index from 1960-68. To emphasize the long-term 
trend instead of yearly fluctuations, the nine-year data 
have been divided into three-year p e r i ~ d s . ~  For both the 
House and Senate, the trend is clearly one of decreasing 
party differentiation concerning the federal role. This 
was, perhaps, the reason that Congressional Quarterly 
discontinued calculating the Federal Role Index after 
1968 with the statement that, "fairly broad agreement 
was reached in Congress" on questions of federal in- 
volvement as the 1960s drew to a close. 'CQ 

Figure 1 can be interpreted as a further indication of 
declining partisan and ideological division over the ques- 
tion of federal growth in the 1960s and as an indication 
of increasing pragmatism on this issue through the dec- 
ade. This conclusion is particularly plausible considering 
the source of the convergence between the two political 
parties. The trend results primarily from the growth of 
Republican support for activist federal policies, as can 
be seen in Figure 2. Io1 

FEDERALISM AS A 
"TECHNICALITY" 

This data on Republican Congressmen during the 
1960s, plus the behavior of the Nixon and Ford Admin- 
istrations in the 1970s, bear witness to a decline in ide- 
ological constraints on federal growth since 1960. James 
Q. Wilson has observed that a characteristic feature of 
politics in the 1940s and 1950s-"debates over the phil- 
osophical wisdom and Constitutional propriety of new 
public initiatives"--became much reduced in impor- 
tance.I0* As in the case of public opinion, a growing 
pragmatism concerning federal activism appears to have 
developed, replacing the ideological stalemate that char- 
acterized much of the period from 1937 to 1964. '03 Such 
pragmatic activism is most apparent in Congress in the 
kind of legislation that is now routinely sponsored there 

and frequently is passed. Recent examples include fed- 
eral aid to urban parks (dubbed "park barrel" by one 
opponent) ,Iw "emergency" federal aid to repair pop 
holes, a proposed program to address the problem of 
wife abuse, and a proposed federal program to combat 
arson. Each of these programs represents what has W 
ditionally been considered a state or local responsibilitY. 
A listing of them suggests that prior distinctions cop 
cerning the "proper" roles of our multiple levels of 
government have been considerably eroded and that the 
older political constraints which precluded consideration 
of such legislation have vanished. The basic premise of 
such legislation is similar to that voiced by proponents 
of federal assistance to remove asbestos from the nation's 
schools. One advocate argued that to allow this task to 
remain "the responsibility of state and local govern' 
ments" merely permits "a technicality to deny a feN 
million dollars to protect our school children. "Io5 

This very process of program proliferation may act to 
erode intellectual constraints on governmental gro~thf  
making governmental expansion a self perpetuating phe. 
nomenon. Of course, it is widely recognized that new 
programs have a tendency to generate communities of 
interest among program sponsors, administrators 
beneficiaries, seeking to promote and expand their Sf' 
vices. This dynamic of growth is examined elsewhere 
in this volume. In addition, the launching of a new ia' 
itiative appears to relax conceptual baniers to govefl 
mental expansion. According to Wilson, familidv 
tends to undermine conceptions of impropriety: 

Until very recently, the chief issue in any 
Congressional argument over new policies was 
whether it was legitimate for the federal gov- 
ernment to do something at all. . . . But once 
the initial law is passed, the issue of legitimacy 
disappears. . . . Political conflict [then] takes 
a very different form. New programs need not 
await the advent of a crisis or an extraordinary 
majority, because no program is no longer 
"new9'-it is seen, rather, as an extension 
. . . of something the government is already 
doing. I M  

As one new function becomes justified, a prec edd 
may be established for further expansion. Analog 04 
cases fall within the mantle of legitimacy established by 
the earlier initiative and claim a similar response. 7% llst 
early civil rights provisions helped to stimulate a P@ 
liferation of programs intended for other classes of diy 

advantaged, while federal aid to one region tendS lo 

provoke claims for similar treatment by others. 





Recent Congressional behavior suggests that, in the 
absence of constraining conceptions of ideology, federal 
representatives have emerged more than ever before as 
local representatives. Naturally, members of Congress 
always have functioned as the representatives of local 
opinion within the national government, particularly 
given our decentralized party system. However, the ero- 
sion of traditional notions of intergovernmental roles and 
the mass acceptance of federal activism have enhanced 
the temptations for Congressmen to assume the functions 
of local government as well. "Many federal categorical 
grants," writes Charles Schultze,' . . . probably serve 
no major national purpose but simply reflect the substi- 
tution of the judgement of federal legislators and agency 
officials for that of state and local officials about what 

specific local services should be a~ailable. '~'  This proc- 
ess of substitution has certainly been encouraged by the 
expansion of the federal grant-in-aid system.Ios An his- 
torian suggested recently that the President today has, 
in many ways, become similar to a Mayot.IOg Likewise, 
Congressmen appear to behave increasingly like local 
aldermen. As Morris Fiorina expressed it: 

The Growth of an activist federal government 
has stimulated a change in the mix of Congres- 
sional activities. Specifically, a lesser propor- 
tion of Congressional effort is now going into 
programmatic activities and a greater propor- 
tion into pork-barrel and casework activities. ' I 0  

v 
Political lnterests as Political Constraints: 

Changing Patterns of lnterests 

Values and ideas can have a strong effect upon be- 
havior, but these are not alone in this regard. Political 
and economic interests exert a powerful influence as 
well. Ideas may shape the perception of interests and 
define the limits of behavior, but interests frequently 
have a most direct relationship to action. 

Many different sets of political interests affect the 
federal system and the growth of federal functions and 
power. Not all of these interests can be examined indi- 
vidually, but three important sets of them require some 
attention. Most generally, a variety of temtorial interests 
are expressed through federalism. Sectional and regional 
interests, for example, have affected federal policies 
throughout history. As society has developed and be- 
come increasingly nationalized, it could be expected that 
these temtorial interests have changed accordingly. An- 
other set of political interests affecting federalism is in- 
stitutional. State and local governments and their rep- 
resentatives possess distinct interests of their own vis-a- 
vis the federal government, which have also exerted an 
effect upon the character and pattern of federal growth. 
At the confluence of these varied institutional and ter- 
ritorial interests have been the political parties. Apart 
from matters of ideology, many believe that the structure 
of the political party system has itself comprised an im- 
portant influence upon the federal governmental role. As 
the role of the party system has evolved, its correspond- 

ing effects upon the federal system also may -have 
changed. 

TERRITORIAL INTERESTS AND 
FEDERALISM 

During the course of history, countless numbers of 
jurisdictional interests have exerted an influence on fed- 
eral policy. Whether readily apparent in policy debate 
or expressed indirectly, beneath a veil of philosophid 
argument, the instances of such territorial interests have 
been so numerousfrom farming, mining, commercid 
and marine interests to varied demographic patterns of 
ethnic and religious groups-that they cannot, in them 
selves, be examined. The broad outlines of such interestS 
have changed over time, however, with consequen@ 
for the federal role. 

In many respects, American society began as a se* 
of localized communities, fragmented econmically, 
litically, and socially. This was most evident in the SW 
cessive patterns of competing interests over time, 
tween north and south, east and west. As the natid 
industrialized, however, the economy became increw 
ingly integrated and interdependent. This nationaliziM 
economy, in turn, contributed to a relative decline 
territorially based politics and the growth of functiondl 
oriented  politic^.^'^ This process was evident in the Ff@ 



gressive era, for example, with the development of func- 
tional interest groups in business and labor on a national 
scale and in the increasing nationalization of the me- 
dia.112 Politically, it was epitomized in the shift from 
sectional politics to the more class or functionally ori- 
ented politics of the New Deal. Today, as Richard Leach 
explains, America's localistic characteristics have di- 
rninished to the point that the country 

. . . is virtually a national state in terms of 
economics, culture, education, athletics, labor 
organization, employer organization, and most 
of the other indices that could be used to meas- 
ure nationalization. That it would seem desir- 
able now to begin a nation with a pledge to 
small constituencies and a division of power 
in their behalf is d~ubt fu l . "~  

This phenomenon has significance for national policy 
because localistic, segmented interests represent a con- 
skaint upon national political action. Indeed, this was 
a matter of Constitutional intent. Madison's justification 

a more centralized system was that interest fragmen- 
tation would prevent most narrow interests from obtain- 
ing sufficient political leverage to procure national gov- 
ernment action.Il4 Within a poorly developed society, 
ykrests and problems are likely to be parochial and 
Udividualistic, neither concerning nor affecting others. 
.b the absence of common interests, the predominant 

of collective action is political logrolling-the ex- 
change of unrelated goods for the mutual benefit of the 
hding partners.115 This is a limited instrument, so the 
&ope of governmental activities is likely to remain 
hal l .  With the nationalization of society, however, 

an increasing commonality of interests. More and 
members of society are tempted and have cause to 

Use the federal instrumentality to achieve their goals. 
h i s  process of development, according to some au- 
thorities, has left its imprint on federal policy-in the 
Cmulative evolution from distributive politics based on 
log-rolling, to regulatory politics founded on widespread 

interest, to "redistributive" politics influenced by 
broad functional and even class interests.Il6 In both of 
'e latter, mo, w e n t  s w s ,  some people .roughout 
the nation have interests in common. Although people 
%' find themselves on opposite sides of a question, 
%' are, at least, arguing over the same issue rather than 
a series of disconnected ones. Hence, the constraint im- 

by localized, fragmented interests is reduced. 
This process should not be overemphasized, of course. 

avelopment exerts an important influence over politics 
and Policy, but not a deterministic or conclusive one. 
'*da, for example, has become increasingly intercon- 

nected economically but not socially or politically. Still, 
in the U.S., modernization has worked to modify the 
traditional territorial element of political restraint upon 
the federal government. 

Two other factors concerning political interests de- 
serve attention. irst, the development of society not J only increases e number of people with interests in 
common, it multiplies the number of interests as well. 
The interest group spectrum has diversified f& beyond 
the economic groups of earlier days to include a new 
range and variety of social interests. This process reflects 
the increasing specialization and diversification of so- 
ciety and also the growing number of groups created by 
government programs. These newly established groups 
clamor for governmental attention along with the older 
ones and thus help contribute to governmental growth. 

The changing composition of group interests may also 
reflect a changing role played by interest groups in the 
political process. Older references to groups as "veto" 
groups emphasized their constraining effect on govern- 
mental activity. Older economic groups frequently were 
engaged in resisting government regulation. Since the 
New Deal, and especially the Great Society, however, 
government spending has played a much greater role in 
federal activity. Correspondingly, group behavior ap- 
pears to have shifted largely to obtaining a piece of the 
federal largess, a process stimulated by the increasing 
number of interest groups representing program bene- 
ficiaries or service providers. 

INTERGOVERNMENTAL 
INTERESTS 

State and local officials have an institutional stake in 
federal growth as well. Historically, the federal govern- 
ment has been regarded jealously, as a competitor and 
an interloper in state-local autonomy. Deil Wright, for 
instance, refers to pre-1930 intergovernmental relations 
as "conflict" federalism. "Opposition and Antago- 
nism," he writes, seemed "to be part of the normal 
process of learning who is empowered to do what."Il7 
Such behavior stems naturally from a fundamental prin- 
ciple of Constitutional design-that the powers of gov- 
ernment be divided and shared so that: "ambition [can] 
be made to counteract ambi t i~n ."~  Examples of such 
behavior typify much of the early history of intergov- 
ernmental relations. A relatively recent case was the 
dissent by all five Governors serving on the Kestnbaum 
Commission decrying, "The use of the federal expen- 
diture power in areas historically within the jurisdictions 
of the states. "119 . 



Since the 1930s, however, this constraint has under- 
gone considerable change. Far from working actively to 
counteract federal growth, the intergovernmental lobby 
has become, in many instances, an active force in its 
promotion. This process began during the Depression, 
when many hardpressed states and cities found their re- 
sources dangerously depleted. Once emergency federal 
program: were established, Mayors in particular be- 
came lobbyists on behalf of continued federal aid, as 
Leuchtenburg attests: 

This elephantine growth of the federal gov- 
ernment owed much to the fact that local and 
state governments had been tried in the crisis 
and found wanting. When one magazine wired 
state Governors to ask their views, only one 
of the 37 who replied announced that he was 
willing to have the scates resume responsibility 
for relief. Every time there was a rumored cut- 
back of federal spending for relief, Washington 
was besieged by delegations of Mayors pro- 
testing that city governments did not have the 
resources to meet the needs of the 
unemployed. lZ0 

Despite earlier suspicions, then, the fiscal and political 
benefits of federal funds proved difficult for many state 
and local officials to resist. As in New Haven, a federal 
program like urban renewal could be utilized by local 
officials to garner powerful political support: 

The entrepreneur, in the heyday of a Lee or 
Allen, made a career of cultivating their federal 
relations and, more concretely, of working the 
federal grants process to their advantage. Lee 
in particular built his local political power, his 
national reputation, and, indeed, his city with 
federal money. 12' 

Thus, the earlier pattern of competitive intergovern- 
mental relationships gradually gave way to a more "co- 
operative" pattern, with both the states and localities 
seeking to play a "partnership" role with the federal 
government. As one Senator is said to have remarked: 
"They used to call this tainted money; now all they say 
is 'taint' enough." Of course, this is not to say that 
differences between federal and state-local officials did 
not continue to exist. Friction remained, particularly over 
the structure of federal aid. Friction also arose between 
state and local spokesmen and between elected officials 
and specialist program administrators. 

Even at the height of state and local demands for less 
restrictive federal grants, however, the pressure for more 

money never ceased and continued to take precedence 
over grant reform. By the 1970s, far from exercising an 
increasingly distant tradition of checking federal growth, 
state and local officials had become identified as an im- 
portant force in the promotion of federal expenditures: 

Certainly, the role of the intergovernmental 
lobby in the politics of public expenditures 
dims the hope that the growth of public ex- 
penditure will be restrained by measures of 
decentralization. . . . The story of the inter- 
governmental lobby is a strong indication of 
the kind of political influences contemporary 
federalism tends to produce. These influences 
. . . do not restrict overall public expenditure, 
but march hand in hand with the functional 
centralizers toward its steady expansion.Iz2 

POLITICAL PARTIES 
AS CONSTRAINTS 

Another institution which has frequently been g rand  
significant weight as a constraint on federal growth is 
the political party system. Due to their traditionally de- 
centralized structure, American parties have frequentlY 
reflected a confluence of both institutional and territod 
influences on federal policies. The structural foundation 
of the party system rests at the subnational, not the n* 
tional, level where state and local officials play a crucial, 
often dominant role. Such localized constituencies, 
moveover, tend to emphasize localized concerns. 123 For 
these reasons, a number of prominent political scientists 
have argued that the party system has been the single 
most important factor in limiting the federal 
and preserving state and local prerogatives. Willifl 
Riker states that 

The proximate cause of variations in the 
degree of centralization . . . in the Constitu- 
tional structure of a federalism is the variation 
in degree of party centralization. . . . What 
maintains federalism? . . . There is one insti- 
tutional condition that controls the nature of 
the [federal] bargain in all the instances here 
examined. . . . This is the structure of the party 
system. 

Similarly, Morton Grodzins asserted: 

The nature of American political parties ac- 
counts in largest part for the nature of the 
American governmental system. The specific 
point is that the parties are responsible for both 



the existence and form of the considerable 
measure of decentralization that exists in the 
United States. 125 ' 

If these analysts are correct in attributing a crucial role 
to the parties in maintaining the federal system previ- 
ously, then the decomposition of the party system since 
1960 may well' have entailed a major diminution in po- 
litical constraints on federal growth. The concept of party 
decomposition reflects several changes in party structure 
and vaing behavior which have significantly altered and 
reduced the influence of political parties. Such changes 
Wude the dramatic rise in Presidential primaries in re- 
cent years, which has shifted much of the nomination 
Process outside of party conventions; the so-called na- 
tional convention "reforms," which focused more on 
demography than on political geography; the growth of 
hependent, candidate-centered political organizations; 
ureasing candidate reliance upon the mass media, 
rather than the party organization, to communicate with 
"oters; and the rise of political independents and split- 
ticket voters among the e1e~torate.l~~ The combined ef- 
fect of these changes has been to strip from the parties 
many of their traditional functions and, in so doing, 
wuce  their capacity to preserve federalism. 

It is important to recognize, however, that the links 
bebeen the party system and balance in the federal sys- 
tem are not entirely clear. First of all, the direction of 
>usality implied above may be dual or reversed. That 

decentralization in the party system may have re- 
fleeted a healthy, independent system of state .and local 
governments rather than have been responsible for this. 

Political power resides locally, there will be an at- 
hction for parties to form there, where they can influ- 
'we significant political decisions. As David Truman 
argued: 

In a federal system, decentralization and 
lack of cohesion in the party system are based 
on the structural fact of federalism. . . . Three 
factors derived from the existence of the! states 
as separate and largely self-sustaining power 

centers-channeling the claims of local socio- 
economic interest groups, inviting their use as 
leverage against federal action by interests - - 

which are only tactically local, and providing 
for competing and frequently incompatible nu- 
clei of decentralized intraparty conflict- 
. . . go a long way toward indicating that there 
is something inherent in federalism which in- 
duces decentralization and lack of coherence 
in a party system. I*' 

In this instance, the inverse relationship between party 
decomposition and federal growth would still be related, 
but the decline of local party organizations would be 
interpreted as a product of, rather than principle cause 
of, the centralization of political decisionmaking and the 
weakening of state and local autonomy.'28 

In a very different vein, there is also reason to believe 
that political parties have served to enhance federal 
growth rather than to retard it. In the past, parties have 
played an important role in mobilizing consent and po- 
litical resources for the expansion of the federal role. In 
both the post Civil War era and the New Deal era, the 
dominant political party served to promote a policy of 
federal activism. This view, in short, would emphasize 
political ideology and the important mobilization func- 
tion performed by political parties rather than the struc- 
tural attributes of the party system. However, it is im- 
portant to recognize that federal growth has continued 
and even accelerated in recent years despite the demise 
of the parties, suggesting that other forces have assumed 
whatever prior role the parties may have played in ad- 
vancing federal growth. 

On balance, it is clear that the role of political parties 
as a force of political restraint on the federal government 
is complex. Each of these three interpretations can mar- 
shall evidence on its behalf. The coincidence of party 
decline and federal development demonstrates, at least, 
that our political system is undergoing rapid, massive 
change and suggests a prima facie case for a relationship 
between the two, however complicated. 

VI 
Structural Constraints on Federal Growth 

Shctural obstacles to governmental action have rep- to the Constitutional design of our government. The re- 
'?ted another important constraint on federal growth. sult has been a multiplicity of veto points which have 
4eom~lieaied system of checks and balances was central frequently served to stymie legislative initiatives. The 



difficulty of overcoming such obstacles has often pro- 
voked cries for fundamental change in the system. In the 
words of one commentator: 

Our form of government makes wise, pre- 
ventive, sustained action almost impossible. 
Our Constitution is over-praised. Its central 
feature of "checks and balances" is really a 
host of vetoes . . . granted to districts and 
states and regions. The feature makes it very 
hard to get action and very easy to prevent 
action. 

However, the fact of substantial federal growth during 
the last two decades suggests that the effectiveness of 
these structural obstacles has been reduced or circum- 
vented in many areas of policy. 

OBSTACLES IMPOSED BY 
CONSTITUTIONAL DESIGN 

The structure of government established by the Con- 
stitution was deliberately imposed to make vigorous gov- 
ernmental action difficult. This reflected the Founders' 
concern for protecting individual liberty from reckless 
acts of government. As Madison wrote in Federalist 47: 

The accumulation of all powers, legislative, 
executive, and judiciary, in the same hands 
. . . may justly be pronounced the very defi- 
nition of tyranny. I3O 

Consequently, of course, they devised a system of mul- ' 
tiple centers of shared power, with authority divided 
between the legislative, executive and judicial branches 
at the federal level, between the two chambers of Con- 
gress, and between this fragmented federal structure and 
the states. Louis Hartz described this product as a gov- 
ernment of "delay and deliberate confusion," maintain- 
ing that: 

The solution the constitutionalists offered to 
the frightful conflicts they imagined was a 
complicated scheme of checks and balances 
which it is reasonable to argue only a highly 
united nation could make work at all.13' 

James M. Burns wrote in agreement that: 

This is also the system . . . of interlocked 
gears of government that requires the consen- 
sus of many groups and leaders before the na- 
tion can act; and it is the system that exacts 
the heavy price of delay and devitalization. 

. . . Our system was designed for deadlock 
and inaction. 13* 

Federalism was also designed to contribute to gov- 
ernmental lethargy. In the words of Richard Leach: 

Federalism . . . was designed as one of a 
parcel of negative devices which inhibit the 
use of power in the United States. It was not 
designed to facilitate that use. 133 

It has become apparent, however, that this insthment 
of structural constraint has lost much of its effectiveness. 
This can be attributed to the erosion of the ~onstitutional 
restrictions on federal action, abundantly illustrated in 
the previous chapter, and to the transformation of state 
and local officials from jealous guardians of localized 
powers into major supplicants of federal expansion. 

The Constitutional separation of powers within the 
federal government has also been subject to periodic 
circumvention. Political parties have helped to bridge 
the gap between the branches of government on many 
crucial occasions. This was true of both the New Ileal 
and the Great Society when the Presidency and the Con- 
gress were each controlled by the Democratic Party. In 
other cases, political logrolling represents a means of 
overcoming this obstacle. When two or more parties 
cannot agree on what government should do, one mode 
of reaching an accommodation is to do several different 
things at once. In this perverse manner, structural ob- 
stacles can contribute to the growth of government as 
well as to its limitation. The more different parties that 
have to be satisfied, the larger the policy package may 
potentially become. 

CONGRESSIONAL 
ORGANIZATION 

In establishing a bicameral system, the Constitution 
mandated a significant degree of structural complexitY 
within the legislative branch itself. Thus, the ~ederalisl 
describes the Senate as an "additional impediment , 

. . . against improper acts of legislation," and as, * 
"complicated check on legislation. " I M  This situatioe 
was exacerbated, however, by the evolution of internal 
dongressional organization. Over time, the Senate de' 
veloped a highly decentralized system with unlimited 
debate, a handy device for paralyzing the legislative 
process. For its part, the House of ~ e ~ r e s e n t a t i v ~  
evolved a committee structure which generally serY ed 
to bolster the role of conservatives through the seniorN 
system, while it regulated floor activity through a ~d~~ 
Committee which frequently thwarted liberal activists. 



It was this derivative structure of Congressional orga- 
nization that led Robert Bendiner to complain that the 
Congress was simply an "obstacle course": 

Indeed if that government is best which gov- 
ems least, then Congress is designed, by rule 
and tradition, to be one of the most perfect 
instruments of government ever designed. 
. . . The course of a bill through Congress is 
[a] peril-strewn path . . . [a] mountain range 
of obstacles which one critic has described as 
"so formidable that they might well have been 
devised by men who hated the thought that 
legislation would ever be enacted. " '35 

This classic critique must be modified in recent years, 
however, by changes in the composition and the orga- 
nitation of Congress. Organizationally, reforms under- 
u e n  in 1961, 1970, and 1974 have brought the House 
Rules Committee under greater control by the House 
majority and have decentralized the House Committee 
8Ystem. This reduced the power of committee chairmen 
@J granted increased power to subcommittee chairmen, 
who frequently have sought to utilize their position 

legislative activism and policy entrepreneur- 
For its part, the seniority system's conservative 

has been much diminished, as Samuel Patterson 

Less than a third of the Democrats are south- 
erners now, compared to more than half in the 
1950s. . . . Accordingly, southern represen- 
tation in the positions of seniority leadership 
in Congress has declined very sharply. From 
the 1920s to the 1940s, about three-fourths of 
the Democratic seniority leaders in the House 
were southerners; in the 1950s and 1960s this 
Proportion had declined to about two-thirds; 
by the early 1970s, somewhat more than two- 
fifths were southerners. By the 95th Congress, 
only slightly over one-fifth (23%) of the sen- 
iority leadership was ~outhern.'~' 

m~ PERVERSE CONSEQUENCES OF 
STRUCTURAL CONSTRAINTS 

These changes can account for only a portion of the 
%ss recent contributions to federal growth. In ad- 

dition, structural obstacles appear to have promoted un- 
expected forms of behavior and encouraged what might 
be termed "ramrod" legislation. This was a method used 
by President Johnson to overcome the difficulties im- 
posed by legislative hurdles. Many legislative proposals 
for the Great Society were developed in secret by leg- 
islative task forces and then humedly sprung on Con- 
gress intact and rushed through before political opposi- 
tion could be mobilized. Doris Kearns writes that: 

Johnson felt that it was necessary to act 
swiftly, since he could not know how long his 
consensus would last. . . . Pass the bill now, 
worry about its effects and implementation 
later-this was the White House strategy. For 
now, the legislative architects must be guided 
by the need to design each program in the 
manner best calculated to attract support so as 
to make it easier for reluctant Congressmen to 
join with Johnson. The objective was to make 
laws, not raise  problem^.'^" 

The pattern was apparent in the war on poverty and aid 
to education proposals, for instance. 

The difficulty of legislative approval also encourages 
omnibus legislation and logrolling in order to enhance 
political appeal, as well as symbolic legislation, such as 
regulations that may entail enormous costs which are 
ignored because attention is focused on their objectives. 
This pattern appeared with area redevelopment and 
model cities in the 1 9 6 0 ~ ~ ' ~ ~  while recent renewals in the 
the areas of primary and secondary education, vocational 
rehabilitation, and public health are but a few additional 
examples of multifaceted measures with numerous titles 
and an extensive range of specialized and generalized 
beneficiary groups. 

Experience suggests, then, that the effect of structural 
constraints may not simply be to encourage policies so 
exceptional that they can attract very broad support. 
Rather, a common result appears to be the promotion of 
policies which spend profusely or ineffectively in order 
to broaden their appeal, or which skirt opposition by 
virtue of being vague. This perverse and unexpected 
consequence, which can contribute to governmental 
growth and poor policymaking, brings into question the 
wisdom of utilizing structural constraints in order to curb 
government. Rapid governmental growth in a system 
already so contorted by procedural obstacles strongly 
militates against further reliance on this strategy. 



VI I 
Evaluating the Effects of Political Constraints 

Modem growth of the federal government suggests 
that existing political constraints have had limited suc- 
cess in constraining the size of the government. This 
does not mean, though, that they have had no effect. 
Some believe that political constraints have served to 
keep the government smaller than it would otherwise 
have been. Moreover, constraints appear to have shaped 
the forms of federal involvement. Finally, there is grow- 
ing evidence that new opposition to governmental growth 
is developing. 

To a certain extent, political values and ideology may 
have exerted a degree of restraint on federal growth even 
through the recent period of expansion. Despite popular 
acceptance of governmental activisim and almost 20 
years of rapid growth, the public sector in the United 
States still comprises a smaller percentage of the Gross 
Domestic Product (GDP) than in the major industrialized 
nations of Europe (see Table 3).14' Anthony King attri- 
butes this result to American values: "The state plays 
a more limited role in America than elsewhere because 
Americans, more than other people, want it to play a 
limited role."'42 Similarly, David Cameron associates 
public sector growth with the ideological complexion of 
governing parties: 

Politics is important in influencing the scope 
of the public economy. The partisanship of 
government is associated with the rate of ex- 
pansion, and whether a nation's government 
was generally controlled by Social Democrats 
(and their leftist allies), or by nonleftist parties, 

Table 3 

TOTAL GOVERNMENT REVENUE AS 
A PERCENT OF GDP, 1973 
United States 32.3% 
Canada 35.7 
France 37.6 
United Kingdom 38.0 
West Germany 40.8 
Sweden 51.7 

SOURCE: World Bank 

provides a strong clue to the relative degree 
of change in the scope of the public economy.'43 

More importantly, political constraints have affected 
the forms of governmental expansion in the united 
States. Unlike many countries, the U.S. has not nation- 
alized major industries such as coal mining, railroads, 
power production, automobile production, or petroleum. 
The American pattern has been to utilize regulation iw 
stead, as James Q. Wilson observes: 

The separation of powers makes difficult, 
in ordinary times, the extension of public 
power over private conduct-as a nation we 
came more slowly to the welfare state than 
almost any European nation, and we still en- 
gage in less central planning and operate fewer 
nationalized industries than other democratic 
regimes. But we have extended the regulatory 
sway of our national government as far or far- 
ther than that of most other liberal regimes.'" 

Governmental regulation can surely become intrusive? 
as many complain today, but it is clearly not on the order 
of public ownership or central planning insofar as for@ 
of governmental intervention are concerned. 

Moreover, governmental policy in the U.S. has skirted 
many policy areas which tend to be highly redistributive. 
Public involvement in health insurance and housing is 
limited, while Social Security is contributory and only 
mildly redistributive. These characteristics reflect, quite 
clearly, political obstacles to governmental involvement- 
Efforts to achieve broad national health insurance have 
been frustrated for over 30 years. Political constraintS 
in the 1930s prohibited establishment of a uniform, na* 
tional program of unemployment insurance and strength' 
ened state discretion in the old age and public assistance 
programs of Social S e c ~ r i t y . ' ~ ~  In fact, as discussed 
above, much of the liberal activist program of the pas" 
New Deal era emphasized distributive, regulatory, ad 
developmental programs rather than highly redistributive 
ones. 

Political constraints have affected the character of fed. 
eral programs in yet another way. In most domestic P'. 
icy areas, federal involvement is not direct but has beeP 
undertaken through grants-in-aid to states and localities' 
Even a number of income transfer payments are n Or 



administered directly from Washington, including AFDC, 
hl ica id ,  and Food Stamps. The reasons for this pre- 
dominance of the grant mechanism are not entirely clear. 
Certain federal relief programs during the 1930s were 
directly administered, and some officials in the Roosevelt 
Administration advocated direct national programs for 

of social security and unemployment insurance. But 
Political obstacles and Constitutional concerns at the time 
encouraged intergovernmental administrative arrange- 
ments instead. Some members of Congress were con- 
cerned about governmental centralization; southern con- 
servatives wished to maintain segregation; and the 
~upreme.Court's Constitutional interpretations were con- 
h u h g  to pose obstacles to federal involvement. The 
@'ant mechanism was clearly a method of accommodat- 
mg many such concerns and thus reducing opposition - .... - - -  - . -  ~ 

these programs as a whole. 
The factors causing continued reliance on the cate- 

gorical grant strategy in the 1960s were somewhat sim- 
ilar. Despite a quantum leap in federal spending and 
mvolvement in new local functions, direct federal action 
aP~arently received less consideration than in ,the 1930s. 
%is fact is evidence of the continuing influence of po- 
Iftical constraints. Although constraints no longer effec- 
bvely defined the functional scope of federal action, they 
a n g l y  affected its means. 

Conceivably, Administration officials could have cho- 
sen some other approach. ' ~e s ides  a system of direct 
Dational administration or a large-scale income support 
PTgram, tax sharing or revenue sharing could have been 
utilized, as they are in other federal countries. Revenue 
'baring plans were seriously proposed iri Congress as 

as 1958, and a Johnson Administration task force 
the concept in detail in 1964.146 But many con- 

b a t i v e s  disliked revenue sharing because it separates 
&g and spending responsibility, liberals distrusted its 

on the states, while President Johnson was an- 
gered by the early release of the task force proposals to 
Ule Press. Moreover, tax sharing proposals were caught 
UP in disputes between two critical groups of support- 
%he cities and the states. Suzanne Farkas relates 
that: 

Distrust feeds the already intense rivalry 
between state and local chief executives as to 
Which level of government ought to get most 
federal money and have greater administrative 
Jurisdiction over federal programs. "Tax shar- 
ing" proposals . . . have been held up for 
Years. The Mayors of cities and the Governors 
of states cannot, it seems, resolve the struggle 
as to what proportion of the coveted funds each 

should receive, and whether the city share 
should first go through the state.I4' 

While these alternatives were problematic, categorical 
grants were the established pattern of federal involve- 
ment. In addition to various forces which strongly sup- 
ported categorical grants (Congressional and profes- 
sional specialists, for example), they continued to 
represent the path of least political resistance. Given the 
Johnson Administration's strategy of avoiding unnec- 
essary controversy in the process of rushing new pro- 
grams through Congress, grants-in-aid were a logical 
decision. Even policy departures like Community Action 
were presented to Congress as part of an established 
tradition of equal opportunity and local decisionmaking, 
into which the grant mechanism fit easily.I4* 

Moreover, adoption of a "service strategy" in the 
approach to social problems under the Great Society 
implied the use of federal grants as well. Services, in 
contrast to income transfers, require an extensive net- 
work of local administrators and providers. As Sen. 
Gaylord Nelson remarked concerning manpower ser- 
vices; "In a federal system . . . the obvious way to 
. . . deliver manpower services to any individual . . . 
is through the existing structure of state and local gov- 
ernment."149 Naturally, once the grant mechanism was 
adopted, it established a pattern for future governmental 
growth as well, setting into motion forces of continued 
categorical accumulation. As Theodore Lowi has ex- 
plained, policies help to shape their own political en- 
vironments: "A political relationship is determined by 
the type of policy at stake. "Is0 

NEW FORCES 
OF RETRENCHMENT 

The growth of government resulting from the New 
Deal enjoyed popular support, but subsequent expansion 
over the next 20 years was moderated by a variety of 
political constraints. Renewed growth of large propor- 
tions breached this pattern in the 1960s and continued 
into the 1970s. Yet strong indications exist today that 
the forces of retrenchment are growing once again and 
are waging a more effective campaign to limit govern- 
mental growth. The after-shocks of Proposition 13 and 
growing public resentment over taxes are evidence of 
such a trend, as is speculation about Republicans soon 
gaining control of the Senate, the defeat of a federal 
consumer agency and so Public attitudes toward 
the power of the national government reflect this trend 
as well. In 1964, 26% of the respondents to an opinion 



survey agreed that the federal governmen: "has too much 
power," while 31% believed that it "should use its 
power more vigorously." By 1978, however, 38% be- 
lieved that the federal government had grown too pow- 
erful (an increase of 50%), compared to 36% favoring 
more federal activism.'52 Thus, the electorate remains 
tom over its support for governmental services and its 
expectations of governmental activism, on the one hand, 
and widespread, growing disenchantment with the out- 
comes of the these expectations on the other. Whether 
this frustration reflects latent Lockean values, as Free 
and Cantril believed, or whether it represents a new 
reaction to rising taxes and a perception of poor gov- 
ernmental performance, popular dissatisfaction seems 
clearly on the rise.'53 

This public mood is evident in Congress as well. The 
election of several new conservative Senators in place 
of liberal incumbents has contributed to this, as has the 
perception of public opinion by current office holders. 
Explaining his opposition to a federal consumer agency, 
one senior liberal Congressman remarked that: 

There is a mood in the country . . . reflected 
in the Congress, that government action is not 
. . . always the perfect solution to social prob- 
lems. . . . I don't think we ought to create new 
agencies unless there's a clear mandate for 
them. 

In addition, Congressional behavior is also indicating 
a growing concern with the workability of government 
programs. Rep. Patricia Scnroeder (D-CO) stated that: 

Before I support the creation of yet another 
office, I had better be convinced that . . . it' 
is going to do some g&r at least enough 

good to offset the added intrusion.'" 

This concern with performance arises from intellectual 
sources as well as public opinion. It reflects the rise of 
neo-conservatism and the broad skepticism over govern- 
mental performance apparent in the influential policy 
evaluation and implementation literature. According to 
Henry Aaron, such analyses display an inherent con- 
servative bias: "Formal evaluation and program analysis. 
[shows] a profoundly conservative tendency. ' 'IJ6 ~amuel 
Beer concurs: 

The capacity to demonstrate that programs 
have not worked sometimes seems far in ad- 
vance of the capacity to determine what will 
work. . . . The widespread application of the 
new methods of testing performance . . . has 
contributed to the skepticism, bordering on 
defeatism, that conditions current expectations 
of what.government can and should do.Is7 

The present is a period of flux and uncertainty con- 
cerning the future of federal growth. Powerful forces in 
support of growth were set in motion during the 1960s. 
Traditional constraints-from the Constitution, to the 
parties, to state and local officials, to the Conservative 
Coalition-were all shown to be vulnerable at that time. 
Yet new forces of opposition appear to be developing. 
The rate of increase in federal aid has slowed dramati- 
~ a 1 l y . l ~ ~  Both federal spending and spending by all gov- 
ernments have fallen as a percentage of GNP since 
1975. Is9 Attacks on federal regulation continue to mount. 
It seems, in short, that stronger political constraints on 
federal growth perhaps may be emerging oace again. 
Their effectiveness may well depend upon which eco- 
nomic evil--unemployment or inflation-is viewed as 
the number one public agenda item. 
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SINCE 1954, FEDERAL DOMESTIC SPENDING HAS TAKEN AN EVER- 
INCREASING SHARE OF GNP DESPITE TAX CUTS 
(Federal domestic spending as a percent of GNP) 
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Chapter 4 

Financing Federal Growth: 
Changing Aspects Of Fiscal Constraints 

I 
The End of a Fiscal Era- 

Uncle Sam Loses His 
Trump Cards 

I n  retrospect, the 1954-79 period may well go down 
in history as the golden fiscal era for the federal gov- 
ernment. It was a period in which the federal government 
could repeatedly cut personal income taxes while more 
than doubling its real presence on the domestic expend- 
iture front. During this 25-year period, federal outlays 
for domestic programs (including aid to states and lo- 
calities) rose from about 6% to 15% of Gross National 
Product (GNP) (see Chart I). 

This remarkable federal growth performance takes on 
added significance when it is recalled that state and local 
expenditures from own funds rose far more modestly- 
from 7 to 10% of GNP--despite the fact that they did 
a very brisk business in new and used taxes. Moreover, 
in striking contrast to the relatively tranquil federal ex- 
perience, the road to stronger state and local revenue 
systems was paved with the political bones of many state 
and local policymakers. No wonder the demand for fed- 
eral revenue sharing. 

These facts raise a nice question: why did the federal 
government move so much farther, faster, and more 
safely than did the states and the localities into the do- 
mestic public sector-an area that historically had been 
of primary concern to state and local policymakers? 

The answer: federal policymakers held several fiscal 
trump cards which enabled them to expand rapidly in the 
domestic public sector at little political risk. A fiscal 



trump can be defined as one that helps policymakers (a) 
expand programs while cutting taxes, (b) pay for ex- 
panded program benefits with tax hikes that meet with 
little public opposition, or (c) co-opt the resources of 
another level of government. In addition, they could 
finesse revenue short-falls with deficit financing. 

THE INCOME TAX 
TRUMP CARD 

The federal government came out of the Korean War 
with a powerful personal income tax system-the most 
massive self-assessment revenue instrument ever created 
in history. It had been forged largely over the two dec- 
ades before the Korean War, first to finance the New 
Deal programs and then expanded greatly to help un- 
derwrite the World War 11, Cold War, and Korean War 
commitments. 

During most of the 1955-79 period, the interaction 
of economic growth and inflation against the 
personal income tax structure produced sufficient addi- 
tional revenue to help finance six major tax cuts and 
expand domestic programs at the same time. 

While federal policymakers still hold a valuable in- 
come tax card, it can no longer be played with the same 
flourish that characterized its play in the 1960s and early 
1970s. There is clear evidence of growing public OF 
position to the income tax-a development that can be 
traced in part to the fact that "taxflation" has automat- 
ically pushed taxpayers into brackets with higher mar- 
ginal tax rates. This inflationary wind may soon be taken 
out of the income tax sails through indexation. There is 
also growing agreement that income tax rates must be 
pruned to help a sluggish private economy enhance its 
productivity and thereby compete more effectively in the 
world market. 

Chart 1 
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SOURCE: ACIR, Significant Features of Fiscal Federalism, 1978-79, Report M-115, Washington, D.c., U.S. 
Government Printing Office, and staff computations. 



THEDEFENSE 
TRUMP CARD 

THE FEDERAL AID 
TRUMP CARD 

The United States also came out of Korea with heavy 
defense commitments; it spent almost twice as many 
dollars for defense-related functions as did all state and 
local governments for all their programs combined. Since 
that time, there hiis been a steady decline in real defense 
Outlays-they fell from approximately 13% of GNP in 
I954 to about 6.5% of GNP in 1979,(see Chart I ) .  Part 
Of this drop in real defense spending was used to finance 
tax cuts and part to underwrite the shift from defense to 
"ondefense spending. 

Now federal policymakers can no longer play the de- 
fense card because there is growing recognition that the 
II.S. "underinvested" in defense during the 1970s. It 

appears fairly certain that the generals and admirals 
will be claiming an increasingly larger share of the fed- 
eral budget for the next several years. 

THE SOCIAL SECURITY 
TRUMP CARD 

Until recently, the Congress repeatedly increased so- 
cial security benefits and then raised social security tax 
rites to finance the broadened coverage. These repeated 

security tax hikes met with very little public op- 
Position, probably because most of the public viewed 
!em as higher premiums needed to pay for better social 
mSutance protection. 
Now due to the recent and sharp increase in public 

ayweness of higher social security taxes (and their con- 
hbution to high total tax loads) there are no more easy 
qOtes in the Congress for social security tax hikes. In all 
lblihood, general tax revenue will have to be siphoned 
Off to help meet steadily growing social security obli- 
gations thereby intensifying the financial crunch. 

Massive federal penetration of the domestic field can 
also be attributed to a fourth trump card-federal aid to 
states and localities. By means of conditional matching 
grants, the Congress developed a facile method for co- 
opting state and local policymakers and their resources. 
As a result, the federal aid system grew prodigiously 
from about 38 programs amounting to $3 billion in 1954 
to approximately 500 programs distributing almost $83 
billion by 1979-with thousands of "strings" attached. 

Critics now contend that the Congress has badly 
overplayed its federal aid card. Instead of bringing clear- 
cut federal control, it has resulted in a mishmash of 
federal-state-local authority with a resultant loss of ef- 
ficiency, accountability, and public confidence. While 
basic reform of the federal aid system is uncertain, there ' 
is growing evidence to suggest that the Congress will be 
forced to slow down federal aid flows as one way to help 
meet the expansion of defense and social security com- 
mitments and the strident demand for tax cuts. 

THE DEFICIT F M B  
During this 1954-79 period, federal policymakers also 

could cover their revenue shortfalls with deficit financing 
thereby avoiding the political pain associated with tax 
hikes or expenditure cutbacks. In 19 of the last 20 years, 
Congress spent more than it collected--these deficits 
total about $400 billion. 

Now, confronted with chronic inflation of major pro- 
portions the deficit finesse can no longer be worked with 
the ease of earlier years. The business community, and 
especially foreign investors, regard perennial deficits as 
convincing evidence of poor fiscal discipline and a major 
contributor to inflation-the nation's number one do- 
mestic problem. 

Federal Preeminence in the Income Tax 

The most important single factor which has enabled income tax has proved to be a potent and responsive 
the federal government to expand at a rate so much producer of ever increasing amounts of revenue for the 

than that of the state-local sector has been the f federal government. Its high elasticity makes it so re- 
ederal preeminence in the field of the individual income sponsive to the conditions of economic growth and in- 
k. Since its beginning. after the passage of the Six- flation which have been characteristic of the last few 
teenth Constitutional Amendment in 19 13, the federal decades that the federal government has been able to 



make a series of tax cuts and still enjoy constantly in- 
creasing revenues. 

In fiscal 1954, the federal government raised 47% (or 
$29.5 billion) of its total revenues of $62 billion from 
the individual income tax; in fiscal 1979, it raised about 
68% (or $218 billion) of its $319 bilfion total revenues 
in this way: 

In contrast, the state-local government sector has never 
used the individual income tax to raise a comparable 
proportion of its revenues. The individual income tax 
accounted for 5% (or a billion dollars) of its $22 billion 
total revenues in fiscal 1954, and 18% (or $37 billion) 
of total revenues of $205 billion in fiscal 1979.' The 
state-local sector relies on other sources of revenue, such 
as sales and property taxes, which are less responsive 
than the income tax in the present economic climate, and 
have not provided the constant automatic increases in 
revenues characteristic of the income tax. 

Two factors are primarily responsible for federal 
preeminence in' the income tax field: 

1. the restraining effect of inte jurisdictional tax com- 
petition on state and local income taxes; and 

2. the expansive effect of a series of events and his- 
torical accidents (especially war and depression) on 
the development of the 'federal income tax. 

INTERJURISDICTIONAL 
TAX COMPETITION 

The federal government's relative freedom from tax 
competition-the enviable position of a national gov- 
ernment-has enabled it to enact tax laws with relatively 
high rates without fear of driving individuals and busi- 
nesses to move to other jurisdictions. In contrast, states 
and local governments are constantly restricted in their 
freedom to enact certain taxes or to impose high rates 
by fears of tax competition from other governments. 

There is an iron rule that governs utilization of a pro- 
gressive income tax in our federal system-the more 
extensive a jurisdiction's tax reach, the higher the tax 
rate. Thus, New York City's rate schedule ranges from 
0.9% to 4.3%; New York State's from 2% to 15%; while 
the federal income tax rate starts at 14% and climbs to 
70%. The mobility of capital and wealthy persons places 
a real damper on the enthusiasm of even the most populist 
minded state legislature to push income redistribution 
("soak the rich") policies too far. 

A 1%5 ACIR study, Federal-State Coordination of 
Personal Income Taxes, pointed out still another aspect 
of the impact of tax competition on the adoption of in- 

come taxes by states: 

Finally, the growing intensity of interstate 
competition for industry also placed a damper 
on the individual income tax movement-due 
at least in part to the fact that the adoption of 
a personal income tax is said to dampen in- 
centives and often forebodes a corporate in- 
come tax enactment. . . . Opponents of income 
taxation often argued that state adoption of 
progressive income tax policies tends to create 
a tax climate somewhat hostile to the location 
and expansion of industry. These warnings 
undoubtedly carried weight, particularly in 
certain northeastern state legislative bodies, 
many of whose members were keenly con- 
cerned about the emigration of industrial firms 
to the middle atlantic and southern states.' 

KEY EVENTS FOSTERING 
FEDERAL PREEMINENCE 

IN THE INCOME TAX 

There are several crucial periods in the early histow 
of the federal income tax up to 1945 which helped the 
federal government stake out a claim to most of the 
personal income tax field, thereby forcing the state-local 
sector to rely heavily upon less elastic sources of revem 
nue. Without the impact of wars and the Great Depres' 
sion upon the development of the federal individual i a  
come tax, the use of this productive tax might 
be shared more evenly among federal, state, and locd 
governments. This section briefly discusses the crucial 
events: 

the adoption of the first income tax and its ex' 
pansion to help finance World War I; 

the impact of the Depression of the 1930s u p  
the federal income tax; 

the expansion of the income tax to a mass fl 
during World War 11; and 

the adoption of withholding and collection at the 
source during World War 11. 

As a result of these developments, after World WBI 
I1 the federal government found itself using the into@ 
tax to provide 40% of its revenues. In contrast, state 
of the income tax had not shown 'comparable growth; 
states raised less than 8% of their revenues from tw 
individual tax at that time. 



Federal Resources Prior to the 
Passage of the Sixteenth Amendment 

In the first half of the 1800s the United States did not 
have serious difficulties in raising revenue to finance its 
rather limited needs. The two principal sources of funds 
were the tariff, which produced needed government rev- 
enues while curtailing foreign competition with new in- 
dustries, and revenues from the sales of public lands. 
.Although these sources tended to provide irregular 

y'elds, they frequently provided more funds than needed; 
&re were surplukes in 18 of the 21 years between 
!81636. Students of government finance discussed the 
'serious inconvenience of an overflowing Treasury" and 

a short-lived experiment in "revenue sharing" was made 
during the 1830s by distributing the surplus to the states. 

when the Civil War forced the federal government to 
*h for new sources of revenue, Congress passed a 
Series of income tax laws between 1861-65 which pro- 
vided a progressive income tax collected at the source 
with rates ranging from 5 to 10%. By 1866, about 
5 0 0 , ~  taxable returns were received (the estimated 
total Population was about 36 million then); the income 

Contributed $61 million, or almost 20% of the $31 1 
hllion total federal  receipt^.^ Following the end of the 
*u, the tax was gradually phased out, and its repeal 
bk Place in 1872. 

Despite its demise, the Constitutionality of the income 
Was challenged in 1880 on the grounds that it was 

a direct tax not apportioned according to population 
'b the United States Constitution specifically provides 
9 ''no capitatiin or other direct tax shall be laid, unless ' boportion to the census or enumeration herein before 
&led to be taken.'?' The Supreme Court unanimously 

that it had been Constitutional (Springer v .  United 
Shes (102 U.S. 586 118801) on the grounds that "direct 

Within the meaning of the Constitution, are only 
*btion taxes and taxes on real estate, and that the tax 
Of 

the plaintiff complains is within the category 
Of Q excise or duty." 

In 1894, Congress yielded to pressures from the P o p  
Prirtn* representing the farmers of the west and the south 

laborers, and enacted another federal income 
h. a i s ,  too, was challenged on the usual Constitutional 
W d s .  In 1895, the Supreme Court declared the tax 
dWtutional by a 5-4 majority in Pollock v. Formers 
la;, and Trust (I51 U.S. 429, 158 U.S. 601). The 
dscisi~n, reached after two hearings, reversed the Sprin- 
ger 1880 decision by holding that the tax on income 

l* was dimt ;  and that all the income tax sections '* inseparable and therefore inoperative and void. 

At the time of this decision, the federal government 
was experiencing its first of a series of peacetime deficits. 
It gradually became apparent that federal reliance upon 
tariffs and excises would not provide sufficient funds for 
the program expansions demanded by the public. Pro- 
posals were made in the House of Representatives to add 
an inheritance tax to the Payne-Aldrich Tariff of 1909. 
Democrats, led by Cordell Hull, attempted to add an 
income tax to the bill on the grounds that it was based 
on the ability to pay. Their proposals met with great 
opposition from conservatives who charged that an in- 
come tax was socialistic and furthermore would en- 
courage wide-spread evasion. 

The debate dragged on interminably, and finally Pres- 
ident Taft suggested a compromise that included the sug- 
gestion that Congress pass a joint resolution presenting 
for ratification by the states a Constitutional amendment 
authorizing a federal income tax. Conservatives did not 
oppose the suggestion because they believed that an in- 
come tax amendment had no chance of ratification; it 
passed the Senate by 77-0 and the House by 318-14 in 
July 1909. The final form of the proposed Constitutional 
amendment gave the Congress the power to tax incomes 
"from whatever source derived, without apportionment 
among the several states, and without regard to any cen- 
sus or enumeration. " 

The strong progressive sentiment pushed the amend- 
ment (which became the Sixteenth) through the states, 
with Alabama being the first to ratify it in 1909 and 
Wyoming, the 36th in 1913. Only four states rejected 
it: Connecticut, Florida, Rhode Island, and Utah. Two 
states failed to act upon it: Virginia and Pennsylvania. 

Although states had just begun to experiment with the 
state income tax at this time (Wisconsin's income tax 
of 191 1 is generally regarded as the first effective use 
by a state of modem income tax),6 some of the opponents 
of the Sixteenth Amendment cited potential competition 
with state taxing authorities as an argument against the 
federal tax. Speaker Richard E. Byrd (grandfather of the 
present Virginia Senator Byrd) of the Virginia House of 
Delegates was quoted in the Richmond Times-Dispatch 
of March 3, 1910, as opposing the amendment on the 
grounds that the state would give up a legitimate and 
longestablished source of revenue and yield it to the 
federal government. The state according to Mr. Byd,  
would actually invite the federal government "to invade 
its temtory, to oust its jurisdiction and to establish a 
federal dominion within the inner-most citadel of the 
resewed rights of the Commonwealth." He continued: 

. . I do not hesitate to say that the adoption 



of this amendment will be such a surrender to 
imperialism that has not been seen since the 
northern states in their blindness forced the 
Fourteenth and Fifteenth Amendments upon 
the entire sisterhood of the Commonwealth. 
I am not willing by any voluntary act to give 
up revenue which the State of Virginia herself 
needs, nor to surrender that measure of states 
rights which. . . the construction of the federal 
courts have permitted to remain. 

However, the majority of the country did not agree 
with Speaker Byrd; the ratification of the Sixteenth 
Amendment to the Constitution laid the groundwork for 
the establishment of the federal income tax which we 
know today. 

The Federal Income Tax 
in World War I 

Congress acted rapidly after the ratification of the Six- 
teenth Amendment to enact an income tax. An indication 
of its insignificant early role lies in the fact that the new 
income tax was enacted as Section I1 of the Act to Reduce 
TariflDuties and to Provide for the Government and for 
Other Purposes. The 1913 tax had a basic rate of 1% 
with graduated surtax rates reaching 6% on the top 
bracket of incomes of $500,000 or more. The yield of 
$28.3 million in the first year was only half of what had 
been expected; yet, 357,598 returns were filed.' As the 
federal tax collectors gained experience, yields in- 
creased, and in 19 16, collections totaled $67.9 million.8 

World War I cast its shadow and the new income tax 
was put to work as Congress began to consider it as a 
revenue-producer in its own right and a promising new 
way to finance war costs. Congress enacted a series of 
rate increases that culminated in the 1918 normal rates 
of 6% on the first $4,000 and 12% above that, combined 
with a surtax reaching a top level of 65%. The maximum 
effective rate was 77%; the patriotic fervour generated 
by the war effort s e ~ d  to gain acceptance by both high 
and lower income groups of a degree of progressivity 
that a short time earlier would have been considered 
intolerable. The personal income and corporate income 
and excess profits taxes were the main support of the 
war, eventually financing about one-third of its cost to 
the United States. Though over four million taxable in- 
come tax returns were filed annually, the tax still covered 
only a small portion of the total population-less than 

Use of the federal income tax to finance World War 

I had a significant impact on its future development. 
Both the high rates, and the relatively broad coverage 
(for that period) conditioned public acceptance of 
expanded use of the income tax in the future. At the end 
of the War, the federal government found itself with a 
powerful revenue source. 

In contrast, states did not move towards adoption of 
income taxes with comparable speed. Many state ad- 
ministrators believed that state income taxes were t@ 
difficult to enforce, and very expensive to administer- 
However, a few states were willing to experiment. Be- 
tween 191 1-18, seven states adopted income tax laws: 
Wisconsin, Mississippi, Oklahoma, dassachusetts, Vir- 
ginia, Delaware, and Missouri.lo Some of the consid- 
erations influencing state adoption of the tax were the 
need for additional revenues to finance increased ex- 
penditures, a desire to equalize the burden between prop 
erty owners (who previously had borne the major taf 
burden) and nonproperty owners, and the opportuni9' 
for introducing a progressive element into the tax system. 
Although the newly introduced income taxes a 
relatively minor role in most states, by the end of the 
1920s Massachusetts, New York, and Wisconsin relied 
upon them for significant portions of their revenues." 
All told, 13 states and one territory (Hawaii) had adopted. 
the levy by the beginning of 1930.Q 

From World War I 
Through the Depression Years 

The first World War left its imprint. Federal expend' 
itures, which had never exceeded a billion dollars a Y& 
in the pre-War period, reached $18.5 billion in 1919 @! 
never again dropped below a level of about $3 billion. 
In addition, substantial amounts of revenue were needed 
for reduction of the public debt which had reached up 
precedented heights during the War. The federal goY' 
ernment also was faced with the need to replace the 
revenues lost by the ratification of the prohibitiod 
Amendment in 191 8. Federal taxes on alcoholic bevw 
ages produced almost $400 million in revenue in the 
final year prior to its ratification. 

After the War, income tax rates were reduced and tM 
percentage of the population covered dropped to 4.2 C6 
by 1926.14 The income tax continued to produce the s ~ M  
share of federal receipts as it did during the War. 

The Depression of the 1930s posed the first serioU 
challenge to the efficiency of the income tax as a reven@ 
producer. A progressive income tax responds well lo' 
prosperity and inflation: tax yields rise at a faster clip 
than personal income. However, the converse is @ 



when incomes fall, and the yield of a progressive tax is 
F t  even more sharply than the rate of decrease in national 
%me. 
& impact of the Depression was not felt in a drop 

m tax collections for some time since there was no with- 
h i n g  system to register quickly changes in the econ- 
my. When tax receipts began to show drastic declines 
(&e first quarter of 193 1 was 40% below the comparable 
9-r of 1930), President Hoover recommended and 

enacted an increase in income tax rates-in the 
hst orthodox tradition of balancing the budget. The re- 
Suits were disappointing-a total tax yield less than that 
Of the period immediately preceding the tax increase.15 

As the Depression's effects continued to be felt in 
a massive erosion of the income tax base, the new 
Roosevelt Administration and Congress responded by * tax increases in 1934 and 1935.16 The new laws 

heavily on increasing the progressivity of the in- * tax-with the Revenue Act of 1935 providing for 
a *imum surtax of 75% on incomes of $1 million or *- Such measures promoted public acceptance of 

Otherwise might have been an unpalatable tax by 
&nthg it as an instrument of social reform and in- - redistribution (soak the rich) policy. At any rate, ' impact on the unemployed was negligible. By 1937, 
fodeN income tax collections had returned to the pre- 
%ssion levels. l7 

fie base of the income tax was further broadened in 
lg3' by the Public Salary Tar Act which made state and 
-icipal salaries subject to the federal income tax; this 
'@~~llation also permitted nondiscriminatory taxation of f* salaries by states. The exemption of federal 
%%' salaries from income tax also was ended. Al- 
&gh the revenue gains of this measure were small, the 
Rlchological effect was to strengthen "the fabric of 

federal and state income faxes, for private citizens 
% had to pay these taxes (and were uninitiated in the 
Prrpe~ of legalistic doctrines) could never understand 
% Public employees should be exempted from these 
%."I8 

&ween 19 19 and 1929, only six additional states had 
income taxes. When the Depression grew more 

(hQe States desperately needed additional tax revenues 
ueE also faced with constant pressures for property ' klief. As a result, in the period 1930-38. 18 addi- 

States adopted income tax legi~lation.'~ States felt 
impact of the Depression on the yield of their income 

(Uer: state personal income tax collections fell from 
'I3' million in 1929 to $59 million in 1933. As more 
.h adopted the personal income tax, collections im- 
bed, Ecovering by 1936 to exceed the pre-Depression 
hn, and to $217 million by 1937.m 

Financing World War II 

A strengthened federal income tax emerged from the 
Depression only to face a greater test in the demands put 
upon it as the primary instrument of financing United 
States participation in World War 11. 

Aware of the high probability of the United States 
entrance into the conflict, the Administration began pre- 
paring before the Japanese attack on Pearl Harbor in 
December 194 I-expenditures for national defense jumped 
from about a billion dollars in fiscal 1938 and 1939 to 
$6 billion in the fiscal year which ended June 30, 1941. 
By the end of the War in 1945, defense spending had 
reached 86% of total budget expenditures of $95 
billion.21 

In order to meet the increased needs for funds, and 
to withdraw money from general purchasing power as 
an anti-inflationary measure, during the War the Admin- 
istration relied heavily on the personal income tax. A 
series of new tax laws were enacted which reduced per- 
sonal exemptions and raised rates. 

The reduction in personal exemptions had the effect 
of turning this levy into a "mass tax. " In 1941, there 
were almost 26 million tax returns, of which 17.5 million 
were taxable. At the end of the War in 1945, there were 
50 million returns, of which about 43 million were tax- 
able.22 At that time, the individual tax covered 74.2% 
of the population, and the tax took 10% of personal 
income. 23 

Increases in rates, particularly in the upper brackets, 
combined with the rduction in personal exemptions, re- 
sulted in a steeply progressive tax under which persons 
in the $500 to $750 bracket income paid at an effective 
rate of about 2%. and those with income over $1 million 
paid at an effective rate of about 6796." In 1944 about 
43% of the total generated by the tax was contributed 
by taxpayers earning between $2,000 and $5,000, who 
paid rates ranging from 9 to 14%; 54% of the yield came 
from taxpayers with taxable incomes of $5,000 or lower. 
Only those with incomes below $500 did not pays (see 
Table I). 

Adoption of Withholding and 
Collection at the Source 

One of the most significant contributions to the effi- 
ciency of the federal income tax as a revenue producer 
was made during the War when the tax was put on a 
current basis and withholding with payment at the source 
was initiated. Serious problems always had resulted from 
the practice of collecting income taxes in March of the 



Table 1 

1944 INCOME TAX RETURNS 

Number 
of Total 

Returns Tax Effective 

lncome (000's) (billions) Tax Rate 

Under $500 3,260 - - 
$ 500-$ 2,00020,154 $1.8 2- 9% 

2,000 - 3,000 11,302 2.7 9-1 0 
3,000 - 5,000 9,736 4.3 11-14 
5,000 - 10,000 1,834 2.0 15-21 

10,000- 25,000 495 2.0 22-34 
25,000 - 100,000 129 2.4 38-58 

100,000 and over 8 1.0 61-76 

;OURCE: U.S. Treasury Department, Bureau of Internal Re- 
renue, Statistics of l n m e  for 1944, Part 1, Washington, DC, 
J.S. Government Printing Office, pp. 15, 96-97. 

year after the income had been earned: many individuals 
already had spent the income on which taxes were due 
and the Treasury was faced with difficulties in collecting 
taxes after the ability to pay got "cold." 

The idea of collection at the source was particularly 
appealing to the Treasury during the War, because it 
could guarantee a prompt and certain flow of funds to 
finance defense spending. Moreover, it could increase 
the efficiency of collection by reducing the possibility 
of evasion and could contribute to the fight against in- 
flation by withdrawing funds before they hit the income 
stream. The Bureau of Internal Revenue was not enthu- 
siastic about the prospect, pointing out that it imposed 
a considerable burden upon them at a time when per- 
sonnel was almost impossible to obtain. However, once 
faced with the challenge, they managed to overcome it. 

Between 1944-70, an increasing proportion of per- 
sonal income tax collections was withheld from em- 
ployees; withholding accounted for almost 74% of col- 
lections by 1970, and almost 78% in 1979 (see Table 2). 

The adoption of withholding made a substantial con- 
tribution to strengthening the federal income tax system 
by its facilitation of tax collections. It eased payment for 
the individual taxpayer by collecting the tax due in a 
series of small almost unnoticeable bites. As the Bureau 
of Internal Revenue gained experience, tax collections 
at the source proceeded smoothly and yields increased. 
The federal income tax had become a highly effective 
mass tax, Iargely self-administered by the taxpayer, with 
greatly reduced possibilities of evasion. 

The federal government emerged from the second 

World War in a dominant position, with a strong and 
efficient revenue system which had shown its ability for 
tremendous expansion. In the course of the War, the 
national debt had increased from $5 1 billion in June 1940 
to $279.2 billion in February 1946, but interest rates had 
been kept low and the burden of interest on the debt (at 
about $5 billion annually) was relatively light. 

State Income Taxes During 
World War II 

The effect of the heavy reliance by the federal goV- 
ernment upon the income tax for financing the war effort 
was virtual preemption of the field and a stifling of further 
state efforts to adopt individual income tax legislation. 
After 1938 and throughout the period of World War 11, 
not one sirigle state enacted a new individual tax.26 In- 
stead states tended to adopt sales taxes, possibly influ- 
enced in the early years of the period by the fact that 
during the Depression the sales tax had proved to be a 
much more stable source of revenue. State adoption of 
income tax laws also was discouraged by difficulties 1" 
amending state Constitutional provisions prohibiting 

'I1 progressive income taxes (the states which were st1 
without authority to impose income taxes tended to have 
the difficult legislative problems) and by fears of inter- 

Table 2 

INCOME TAX COLLECTIONS 
WITHHELD BY EMPLOYERS, 

1 944-79 

Fiscal Percentage of Collections 
Year Withheld - by - Employers 

SOURCE: US. Bureau of the Census, Historical statistics 
the United States, Colonial Times to 1970, ~icentennial Ed' 
tion, Part 2, Washington, DC, U.S. Government Printing Ofhce 
p. 1091 ; and Statistical Appendix to the Annual Report of * 
Secretaryof the Treasury, Fiscal Year 1979, Washington, Oc 
U.S. Government Printing Office, p. 46; and ACIR staf 
computations. 



state tax competition. States did not attempt to withhold 
income taxes until later. 

After the War, state interest in adoption of income 
taxes was dampened by the fact that the federal govern- 
ment was already using this tax source to such an extent 
that there was very little room for the states to move in. 
Throughout the War years, state income tax collections 
reached a high of $368.7 million (by 33 states) in 1945, 
compared to federal collections of $17 billion in the same 

The Federal Income Tax 
in the Postwar Period 

The course of the income tax in the years directly 
World War I1 gave important indication of its 

'Ole in the future years. Income tax receipts had risen 

from $1.4 billion in 1941 to over $19 billion in 1945; 
accounting for over 40% of all federal internal revenue 
 collection^.^^ As victory came in sight, public demand 
for tax relief found a receptive ear in Congress which 
overrode a veto by President Roosevelt to enact tax cuts 
in the Individual lncome Tax Act of 1944. Still another 
tax relief bill was enacted in 1945. Yet, even after two 
tax relief measures, income tax receipts continued at a 
level much closer to the wartime level than the prewar 
level-1946 collections were $18.7 billion. 

Congress pressed for further tax relief and passed two 
more tax reduction bills, only to have them vetoed by 
President Truman who argued in his Budget Message of 
January 1947 that tax reduction must be delayed: 

As long as business, employment, and national 
income continue high, we should maintain tax 

Chart 2 

FEDERAL INDIVIDUAL INCOME TAX RECEIPTS 

Billions 

Tax Cut 
'54 
I 

Tax Cut 
'64 
I 

Tax Cui 
'78 

Tax Cut 
'75 

Tax Cut 
1 

Tax Cut 

1950 1955 1960 1965 Increase 1970 
'68 

1980 
Est. 

SOURCE: ACIR, Significant Features of fisc8l Federalism, 1974-80, Washington, DC, U .S. Government Printing Office, 
Table 45. 



revenues at levels that will not only meet cur- 
rent expenditures but also leave a surplus for 
retirement of the public debt. There is no jus- 
tification now for tax reduction.29 

In the prosperity which followed immediately after the 
War, total personal income tax collections continued to 
increase-4ey reached almost $2 1 billion m 1948. Total 
federal internal revenue collections remained high also, 
between $39 and $42 billion compared to a prewar range 
of between $1.6 billion and $5.3 billion between 
193340.M The Depression and World War I1 had greatly 
magnified the scale of government activities and the re- 
ceipts necessary to finance them. With the end of the 
War, postwar reconstruction (the loan to the United 
Kingdom, the Marshall plan, and veterans programs) and 
the approach of the Cold War (new defense expenditures 
and aid to Greece and Turkey) all required substantial 
increases in federal funds; the cost of single programs 
(such as the Marshall plan) frequently exceeded the level 
of the entire federal budget in prewar years. 

Taxes were cut again in 1948 when Congress mustered 
enough votes to enact cuts of 5 to 12.6% in personal 
income taxes over still another Truman veto. Total re- 
ceipts dropped to the' postwar low of $17 billion in 
1949.31 

In 1950, the conflict in Korea began. The Adminis- 
tration policy was to finance it as much as possible 
through taxes. This avoided increasing the war-swollen 
public debt (about $257 billion at that time)32 and also 
helped hold down inflationary pressures, which then 
were mounting at a sufficiently alarming rate to persuade 
the Administration and Congress to impose new price 
and wage controls. The first tax increase was in 1950; 
it was followed by another in 1951, which was to apply 
only to 1952 and 1953 incomes. Rates on 1952 and 1953 
incomes were r a i d  to levels comparable to those which 
had been in effect during World War 11: 22.2% on the 
first $2,000 of taxable income, and up to a maximum 
effective rate of over 87% on taxable income in excess 
of $200,000.33 The overall tax limit was raised to 88% 
on net income. 

As provided by the 195 1 Tar Act, rates reverted to 
slightly lower levels in 1954, and remained there until 
the mid-1960's. The first bracket rate was 20%, the top 
bracket was 9196, and the maximum effective tax was 
87%.% These high rates were applied to incomes which 
reflected an increasingly prosperous economy, and fed- 
eral individual income tax yields continually rose. Thus 
the federal government emerged from the Korean War 
with a massive income tax system-one in which the 
high rates previously characteristic only of wartime were 

applied to incomes which reflected the prosperity of post* 
war United States, and later, an increasing degree of 
inflation. 

As prosperity and inflation pushed taxpayers' into@ 
into higher and higher brackets, and the income tax col- 
lections rose from $28.7 billion in 1955 to almost $40.' 
billion in 1960 and $47.5 billion in 1963, federal leg- 
islators discovered that they could give a series of 
cuts to the taxpayers, and still enjoy increased yields 
(see Chart 2). Prompted by fears that the high feded 
tax collections were dragging down the economy, @ 

Kennedy Administration gave a major tax cut in 1961. 
It was followed by a series of smaller tax cuts in sub 
sequent years-there were cuts in 1969, 197 1, 1975, an d 
1978. In some of these years, the reductions consisted 
of raising exemptions; in other years, there were rebatest 
or tax credits. Despite the reductions given the individual 
taxpayer, the yield of the individual income tax coni@ 
ued to rise-it reached $90 billion in 1970 and $12 2 
billion in fiscal year 1975, and an estimated $238.7 bJ- 
lion in 1980. As a percent of GNP, federal individual 
income taxes rose from 5.95% in 1950 to 8.17% in 1960' 
9.42% in 1970, 9.66% in 1980, (and an estimated 
10.33% in 1981).35 

State-Local Income Taxes 
Since World War II 

Continuing reliance by the federal government up 

Table 3 

i FEDERAL, STATE, AND LOCAL 
SHARES OF TOTAL INDIVIDUAL 

INCOME TAX RECEIPTS, 
1950-80 

Total 
Income Tax 

Receipts PERCENT / 
Year (in ~lllrbns) Federal State 9 
1950 $ 16,533 95.2 '10 4.4% .49' 
1955 29,984 95.9 3.6 .5 
1960 43,178 94.3 5.1 .6 
1965 48,792 92.3 6.9 .8 
1970 90,412 89.3 9.1 
1975 143,840 85.1 13.1 
1980 Est. 279.417 85.4 12.9 
SOURCE: ACIR, Significent Features of Fiscal ~eder@ 
1914-80. Report M-123, Washington, DC, U.S. ~ o v e m d  
>rinting office, October 1980; p. 59; end ACIR staff mP@" 
ions. 



an income tax with high rates had had the effect of 
Partially preempting its use; the hiatus in state adoption 
of income taxes which had begun in 1930 continued. 
until 1961 there was little activity in the area of state- 
local use of the income tax. During that period no state 
Joined the rank of those imposing income taxes; state 
Qcome tax rates were kept low, and receipts grew 
slowly, rising from $.4 billion in 1946 to $2.2 billion 
in 1960.36 

After 1960, state interest in income taxes again re- 
vlved, stimulated by the states' needs to strengthen and 
diversify revenue sources. Ten more states adopted in- 
come taxes in the period between 1960 and the present.37 
Receipts of states imposing a broad-based income tax- 
40 at pre~ent'~--have gradually increased from $2.2 bil- 

lion in 1960 to $9.2 billion in 1970, $18.8 billion in 
1975, and an estimated $36.0 billion in 1980. In 1980 
individual income taxes will account for about 26% of 
state revenues.39 

Local governments also have begun to use the income 
tax, but with comparatively low rates. By 1980, income 
taxes accounted for almost 6% of total local receipk4" 

Despite this increased interest by the state-local sector, 
the federal government continued its dominant role in 
the use of this levy. In 1950, the federal government 
received 95% of the total income tax receipts of $16.5 
billion; by 1980, its share had dropped to 85% of the 
estimated total $279.4 billion in total receipts. State gov- 
ernments received 13% and local governments, almost 
2% (See Table 3 ) .  

Federal Transfers of Funds From Defense 
to Domestic Expenditures During the Past 30 Years 

A source of funds for the expansion of federal do- again, the federal government has a singular advantage, 
mesti~ expenditures during the past 30 years has been since this method of increasing funds spent on domestic 
the ability of the federal government to reduce the pro- programs is not available to the state-local sector. 
pnion of funds devoted to defense expenditures and to During the intense military effort of World War 11, 
mcrease the proportion spent on domestic purposes. Here defense expenditures reached a peak proportion of over 

Table 4 

Federal Outlays, by Major Function, 1946-50 
(in billions of dollars) 

Federal Outlays 

Function 1946 1947 1948 1949 

Total Outlays 
Defense 
International Affairs and 

Finance 2.7 4.6 4.7 6.1 4.8 
Veterans Benefits and 

Services 3.4 6.9 6.4 6.6 8.8 
Interest on the Public 

Debt 4.7 4.9 5.1 5.4 5.7 
Subtotal 55.5 29.5 29.2 31.2 32.4 

Other Functions 6.2 7.4 7.2 9.4 10.7 

 SO^^^^: U.S. Department of Commerce, Bureau of the Census, Historical Statistics of the United States, Bicentennial Edition, 
ha~hin~ton,  DC, US. Government Printing Office, Part 2, p. 11 16. 



I Table 5 

NATIONALDEFENSEASAPERCENT I OF TOTAL OUTLAYS, 1950-80 
National Defense as a 

Percent of Total 
Fiscal Year Outlays 

1 950 30.4% 
1955 58.7 
1960 49.8 
1 965 41.9 
1970 40.0 
1975 25.6 
1980 22.9 

SOURCE: 1950-65: US. Department of Commerce, Bureau 
of the Census, Historical Statistics of the United States, Bicen- 
tennial Edition, Washington, DC, US. Government Printing 
W i ,  Part 2, p. 1 11 6,197040; Executive Office of the Pres- 
ident, Office of Management and Budget, Budget of the United 
States for Fisal Year 1982, Washington, DC, US. Govern- 
ment Printing Office; and AClR staff computations. 

80% of total federal expenditures (between 1943 
1945). Following the War, defense expenditures wen 
cut sharply, dropping from the $90 billion wartime level 
to a postwar level of $13 billion in 1947-around 35% 
of total outlays. Other expenditures began to expand: f@ 

example, the "other" category (all expenditures except 
defense, veterans, international, and interest on the pub' 
lic debt) expanded from a level of $6.2 billion in 1946 
to almost $1 1 billion (see Table 4). 

The conflict in Korea and other defense expenditu@ 
related to the "Cold War" sent outlays for defense to 
almost 66% of total outlays in 1953 and 1954. Following 
that period, the share of total budget outlays spent on 
defense dropped steadily (see Table 5). 

A chart in the special Analyses of the Federal B U ~ B ~ ~  
for 1981 shows that in the period between 1952-go? 
defense purchases of goods and services have taken a 
smaller share of the total federal spending in each five. 
year period (see Chart 3). There has been a correspond. 
ing rise in the share taken by domestic expenditures web 
as grants-in-aid and domestic transfer programs. As de. 

Table 6 

FEDERAL SECTOR EXPENDITURES AS A PERCENT OF GNP, 
1949-51 TO 1979-81 

194451 1959-61 1969-71 1 979-81 
Average Average Average Average 
Actual Actual Actual Estimate 

Defense Purchases 5.5% 9.3% 7.8% 4.7% 
Foreign Transfer Payments 1.5 .4 .2 .2 
Domestic Nondefense Programs: 6.6 8.1 11.2 15.5 

Nondefense Purchases 2.2 1.8 2.3 2.6 
Domestic Transfer Payments 3.3 4.3 5.9 9.1 
Grants-in-aid to State and Local 

Governments .8 1.4 2.4 3.4 
Subsidies Less Current Surplus 

of Government Enterprise .3 .6 .6 .4 
Net Interest Paid 1.5 1.3 1.4 1.9 
Total Expenditures 15.2 19.0 . 20.6 22.1 

I SOURCE: Derived from Executive Office of the President, Office of Management and Budget, Special Analysis 8, The Budg 81 
for Fiscal Year 1981, Washington, DC, US. Government Printing Office, p. 53. 



fense expenditures dropped from 60% of all federal ex- 
penditures for the five-year period between 1951-56 to 
a little more than an estimated 20% in the 1977-80 pe- 
riod, domestic transfer payments and grants-in-aid rose 
from a little more than 20% in the 1952-56 period to 
almost 50% in 1977-80. 

The sbift is apparent not only in the proportion of 
federal government expenditures devoted to each cate- 
W ,  but in figures showing federal sector expenditures 
as a percent of the GNP. Domestic nondefense programs 
-0unted for 6.6% of GNP in 1949-5 1, and rose to an 

estimated 15.5% in 1979-81 (see Table 6). Since 
1949-5 1, the three-year average of grants-in-aid to state 
and local governments has risen from 0.8% of the GNP 
to an estimated 3.4% for the three-year average for 
1979-81; domestic transfer payments have risen from 
3.3% of GNP to 9.1% in the same period. Defense pur- 
chases have declined: although in 1949-5 l ,  the average 
percent was a low 5.5% because expenditures were offset 
by receipts from sales of surplus World War I1 materials, 
in 1959-61, it rose to 9.3% of GNP, and then gradually 
dropped off to an estimated 4.7% in 1979-81 .4' 

-- - - - 

Chart 3 

DISTRIBUTION OF FEDERAL SECTOR EXPENDITURES BY CATEGORY 
Percent 

5-Year Averages 

)b Interest and Other 

t- Domestic Transfer 
Payments 

1952-56 57-61 62-66 67-71 72-76 77-81 
Est. 

Fiscal Years 

SOURCE: Special Analyses, The Budget for Fiscal Year 1981, p. 52. 



IV 
The Separate Social Security System 

The third most important factor which contributed to 
the expansion of federal revenues stems from the sepa- 
ration of the federal Social Security system from general 
budget expenditures and revenues. From the beginning 
of the Social Security program until quite recently, the 
public and legislators tended to regard the Social Security 
system as a self-financing insurance plan. Expenditures 
were made from the segregated Social Security trust 
fund; receipts of the trust fund came from a payroll tax 
which was separate from the individual income tax. This 
produced a "two-track" federal revenue system. 

The separation of the two systems directed attention 
away from the significant increases in Social Security 
payroll tax receipts-from 9.3% of total federal revenues 
in 1939 to nearly triple the amount, or 27.7% of total 
federal revenues in 1979. The two-track system also has 
stimulated the growth of the Social Security system by 
protecting it from head-to-head competition with other 
federal programs funded from general revenues. This 
insulation is a two-way street, since programs funded 
from general revenues also have been protected from 
competing for revenues with the Social Security pro- 
gram. As a result, general government programs are 
probably larger than they would be if they had been 
forced to compete with the popular Social Security sys- 
tem for a share of the general revenue pie. 

DEVELOPMENT OF 
A TWO-TRACK SYSTEM 

The Social Security system evolved from a modest 
beginning as a limited retirement insurance program into 
the 'fourth level" of U.S. fiscal federalism. In 1939, 
total Social Security payroll taxes amounted to $490 
million or 0.6% of the Gross National Product (GNP); 
four decades later, payroll tax revenues totalled $120 
billion, or 5.2% of GNP. Social Security taxes now 
exceed local governments' total tax levy-3.4% of 
GNP-and are on a par with the tax burden imposed by 
the states-5.5% of GNP (see Table 7). 

The Social Security Act of 1935 (P .L .  74-271) estab- 
lished a system of federal old age retirement benefits 
covering workers in commerce and industry. The system 
was financed not by the income tax, but rather by a 
payroll withholding tax, shared equally by employers 

and employees. The initial rate was 2%, payable on the 
first $3,000 of a worker's wages. Benefits were to be 
based on cumulative wages on which the tax had beea 
paid and were payable only to individuals who had made 
payroll tax payments. The tax was inaugurated on J@ 
uary 1, 1937, but in order to allow an operating fund 
accumulate, initial benefit payments were scheduled fH 
1942. 

It quickly became apparent that the system's o~g ind  
financing and benefit structures would produce a huge 
surplus, projected to total $47 billion by 1980. Two 
factors accounted for the predicted vast reservoir of 
tapped funds: the five-year head start given to the paylo' 
tax, and the system's "immaturityu-the fact that even 
after benefit payments had begun, there would be may 
more workers paying into the fund and not yet eligible 
for benefits than would be currently receiving payments' 

The Social Security Act Amendments of 1939 P ared 
down the surplus and expanded benefits. The 
of the act: (1) advanced the starting date of benefit pay 
ment to 1940, (2) extended benefits to dependents ad 
survivors of covered workers, (3) liberalized the benefit 
formula by basing payments on average monthly wages 
rather than cumulative wages, and (4) deferred a p a p  U 
tax increase scheduled for 1940 until 1943. 

The 1939 amendments proved to be a crossroads 
the development of Social Security as the system wBS 
placed on a pay-as-you-go financing plan. From 1939 

on, the Social Security revenue structure was no longer 
designed to accumulate a large surplus of funds? b0 
rather simply to generate annual revenues roughly eqU al 
to current-year operating costs.42 As a result of this 
vision, workers making payroll tax contributions we' 
and are not directly providing for their own future @ 

tirement benefits, but instead financing the benefits of 

current Social Security recipients. During their reti@ 
ment years current workers, in turn, will have their 
efits financed by a' younger generation of taxpayers. 

The 1939 amendments were merely the first in a 
of significant revisions and expansions of social SecU' 

stern i t y .  Disability benefits were incorporated into the SY ,, 
in 1956 and medical benefits were added in 1965 throUg 

0 - 7 1 9  enactment of the Medicare program. Between 195 
Congress approved several ad hoc benefit increases d 
in 1972 benefits were "indexed" to automaticallY refid 

increases in the cost of living. 



Table 7 

FEDERAL, STATE, AND LOCAL TAXES, AS A PERCENT OF GROSS NATIONAL 
PRODUCT, SELECTED YEARS, 1939-80 

Federal 
Total Other than 

Fiscal Public Social Social 
Years Sector Total Security Security State Local 

' 1939' 14.6% 6.0% 5.4% 0.6% 3.5% 5.1% 
1949 19.9 14.3 13.6 0.7 2.8 2.8 
1959 22.9 16.0 14.3 1.8 3.4 3.5 1 1969 28.4 19.9 16.1 3.7 4.6 3.8 

1974 28.0 18.4 13.6 4.9 5.5 4.2 
1975 27.9 18.2 13.0 5.2 5.5 4.2 
1976 27.0 17.3 12.4 4.9 5.5 4.2 
1977 28.3 18.4 13.3 5.0 5.7 4.2 
1978 28.2 18.5 13.3 5.1 5.7 4.0 
1979 28.1 18.9 13.6 5.3 5.6 3.6 
1980' 28.4 19.5 14.0 5.5 5.5 3.4 

' Partially estimated. 
Note: Details do not necessarily add to total because of rounding. 
SOURCE: ACIR staff computation based on various Economic Repons of the President, Washington, DC, U.S.  Government Printing 

Office; U.S. Department of Commerce, U.S.  Bureau of the Census, Governments Division, various reports; U .S .  Department 
of Commerce, Office of Business Economics, Survey of Current Business. Washington, DC. U.S.  Department of Commerce, 
various issues: and ACIR staff estimates. 

Expansion of the Social Security system also included 
Cxknsion of coverage to a larger proportion of the na- 
b ' s  workforce. The original program encompassed 
w e n  in commerce and industry or approximately 60% 

fie working population, but several piecemeal ex- 
PIosions have produced a system that today includes 

out of ten workers. The 10% of the workforce not 
% e ~ d  by Social Security is composed primarily of 
%loyees of the federal government, about 28% of all * and local government  employee^,^ and employees 
'Reltpin nonprofit institutions. 

THE ROLE OF 
THE PAYROLL TAX 

payroll tax lies at the very heart of the Social 
hr~ system. Over the past four decades. it has served rr ha Clvasive influence shaping public perceptions of 

as a secure, responsive, powerful revenue 
*hism,  and as a critical factor determining the 
Doh and development of both Social Security and 

federal government programs funded from general 
revenues. 

The two-track federal revenue system created by the 
adoption of the payroll tax had largely removed the So- 
cial Security system from the competitive arena of the 
normal budgetary process. Payroll tax revenues are not 
deposited in the general revenue fund, but instead are 
placed in special trust funds reserved exclusively for the 
Social Security system. In addition, prior to the 1969 
fiscal year the system was further insulated from the 
budgetary process by what might be described as a two- 
track expenditure system: Social Security receipts and 
expenditures were not included in the administrative 
budget of the federal government." 

Social Security traditionally has enjoyed public and 
political support and a key to this widespread approval 
is the contributory nature of the system that enabled 
participants to view their benefits as an "earned right" 
rather than as a government handout. Indeed, supporters 
of Social Security have always taken great pains to pre- 
sent the program as a vast insurance system, and the 
payroll tax had been instrumental in fostering this anal- 
ogy between Social Security and private insurance. 



CURRENT PROBLEMS 

Though as recently as 1979 Social Security was de- 
scribed as "the government's most successful social pro- 
gram,"45 over the past several years the fortunes of the 
system have taken a decided turn for the worse. Soaring 
costs, slumping revenues, eroding public support and a 
growing perception in Congress that the payroll tax rate 
is at or very near its maximum politically tolerable level 
have all cast an ominous shadow on the future of Social 
Security. 

The first warning signals of Social Security's deteri- 
orating fiscal health appeared in the early 1970s when 
official forecasts began projecting long-range deficits. 

Following hot on the heels of these pessimistic proj* 
tions came four consecutive years (1975-78) in which 
current expenditures exceeded revenues by amountS 
ranging from $1.5 billion to $5.5 billion. While in 19771 
Congress approved a package of reforms intended to ease 
the fiscal strains upon the system, the full recuperative 
effect of these measures will not be felt immediately. 
Thus, the Congressional Budget Office has predicted thaf 
the system's reserve fund may dip to dangerously low' 
levels in the mid-1980s. 

Economic "stagflation" has contributed heavily to the 
current woes of Social Security, as high levels of @ 
inflation and unemployment represent a burdenso@ 
"double whammy. " Persistent and substantial increases 

Table 8 

SOCIAL SECURITY PAYROLL TAX WAGE BASE, COMBINED EMPLOYER- 
EMPLOYEE TAX RATE, AND MAXIMUM EMPLOYEE ANNUAL TAX, 

SELECTED YEARS, 1937-81 

Maximum Percentage 
Period Wage Combined Employee Increase From 
or Year Base Tax Rate1 Annual Tax Previous Year 

1 937-49 ' $ 3,000 2.00% $ 30.00 - 
1950 3,000 3.00 45.00 50°/o 
1960 4,800 6.00 144.00 1 2.32 
1970 7,800 9.60 374.40 1 0.33 
1971 7,800 10.40 405.60 8.3 
1972 9,000 10.40 468.00 15.4 

1973 10,800 11.70 631.80 35.0 
1974 13,200 11.70 772.20 22.2 
1975 14,100 1 
1976 15,300 1 
1977 16,500 1 
1978 17,700 1 

1979 22,900 1 
1980 15,900 1 
1981 29,7004 1 

Includes both OASDl and health insurance. 
Average annual percentage increase 1950-60. 

3 Average annual percentage increase 1960-70. 
Scheduled under present law. 
The wage base for years 1982 and beyond will be determined by a formula that is based on the rate of inflation. 

SOURCE: AClR staff compilations based on Social Security Bulletin, Annual Statistical Supplement, 1976, Washington, DCv u"' 
Government Printing Office. 



I Chart 4 

THE DRAMATIC GROWTH OF THE SOCIAL SECURITY TAX 

Wage Base 
$40,000 

I 1950 1960 1970 1980 '81 

Combined Employer-Employee Rates Maximum Employee Tax 

Scheduled under present law 

SOURCE: AClR Staff computations based on The Social Security Bulletin, Annual Statistical Supplement, 
Washington, D.C., U.S. Government Printing Office. 



in the cost of living have driven the price tag of the 
system's indexed benefit structure ever upward, while 
chronic unemployment has weakened its revenue posi- 
tion, because unemployed workers do not make payroll 
tax contributions. While "stagflation" has imposed sig- 
nificant short-run fiscal strains upon the Social Security 
system, the long-run impact of the precipitous decline 
in the birth rate in the United States over the past two 
decades could prove even more burdensome. In 1957, 
women of childbearing age were expected to give birth 
to an average of 3.8 children during their lifetime, while 
in 1976, the corresponding figure stood at 1.8. Continued 
lower fertility rates would mean that when the post- 
World War I1 "baby boom" generation reaches retire- 
ment age early in the next century there will be a smaller 
workforce making payroll tax contributions to support 
a substantially larger benefit recipient population. This 
decline in the ratio of contributors to beneficiaries will 
necessitate heavier payroll tax burdens and exacerbate 
a stormy political controversy already surrounding the 
payroll tax. 

Traditionally asource of strength for Social Security, 
the payroll tax ironically has become the system's 
Achilles heel. As Table 8 and Chart 4 indicate, the 
maximum tax burden has risen sharply in recent years. 
For 1980, the maximum annual tax liability for an in- 
dividual worker stood at $1,588-more than double the 
figure of only six years earlier. Wage base and tax rate 
hikes scheduled for 198 1 raise the maximum by another 
24%. In addition, over the next ten years the combined 
tax rate will increase by more than two percentage points, 
to a level of 15.3%. 

As the scheduled increases over the past six years have 
pushed Social Security payroll taxes to amounts ap- 
proaching $2,000 for the maximum annual tax paid by 

the employee, the public tendency to view the Social 
Security System as separate and apart from the federal 
general revenue system has diminished. Analyses and 
articles have begun to add the individual income tax 
payments to the Social Security payments as represent- 
ative of an individual's total tax burden, instead of con- 
sidering the Social Secority payment as contribution to 
retirement insurance. Legislators began to suggest cuts 
in individual income tax rates as offsets to scheduled 
Social Security rate increases. The 1978 cut in individual 
income taxes was presented as alleviating the impact of 
Social Security rate increases. (See, for example the 1978 
Congressional Quarterly Almanac, p. 223, for a table 
drawn up by the Congressional Joint Committee on Tax- 
ation presenting a summary of the 1978 income tax cut7 
the inflation tax increase, and the Social Security tax 
increase to arrive at net changes for individual taxpayers 
in 1978.) The two-track system then has begun to merge. 

In its final report, the 1979 Advisory Council on social 
Security declared that, "the time has come to finance 
some part of Social Security with nonpayroll tax reve- 
nues." The Council recommended that the hospital in' 
surance component of the Medicare program be "fi- 
nanced entirely through earmarked portions of the 
personal and corporation income tax." 46 The council' 
also proposed a countercyclical general revenue funding 
plan designed to insulate Social Security from economlC 
fluctuations. The system would provide general revenue 
payments to the Social Security trust funds during F 
r i d s  of economic recession to offset the loss of 
tax revenues resulting from high unemployment. The net 
impact of these suggested changes is to place ths social 
Security system in the arena competing for tax revenues 
against other government programs in general and 
against federal aid claimants in particular. 

Federal Aid 

Federal programs financed by the constantly increas- 
ing funds provided by the federal individual income tax 
might have met with considerably more resistance from 
the states and local governments if the revenues had been 
devoted exclusively to federal programs. However, by 
devoting an increasing proportion of federal domestic 
expenditures to federal grants-in-aid to state and local 
governments, potential state and local objections were 
muted. Federal grants-in-aid provided Congress with a 

facile way to co-opt state and local resources, and to 
enlist state and local policymakers and administrators in 
domestic program aims. 

The development of the massive federal aid programs 
has been long and complicated. (Other volumes in this 
series on the Federal Role in the Federal System a@ 
devoted to studying specific aid programs). H O W ~ V ~ ' '  

early steps toward developing the present large-scale 
grant-in-aid program (block grants and General  eve^^^ 



Sharing as well as the categorical aid programs) were 
related to the emergence of the federal individual income 

as a powerful revenue producer during the 1960s. 
During the early 1960s, attention began to focus on 

the "fiscal drag." At the federal level during this period, 
economic growth combined with the potent revenue sys- 
tern generated funds faster than increases in public de- 
mands for new or expanded federal programs. Econo- 
mists pointed out that the federal tax system channeled 
about one-fifth of economic growth into additional rev- 
enues, but that the normal growth of defense and do- 
mestic programs would absorb only a fraction of this 
Increase. The potential increase in each year's revenues 
was large enough to exert a significant depressing influ- 
ence upon the economy unless the "fiscal dividend" 
thus generated could be returned to the income stream 
either in the form of reduced taxes or increased 

This reasoning supported the tax cut of 1964, which 
had a gratifying stimulative effect upon the economy. 

As Walter Heller commented: "Careful appraisal of the 
tax cut's impact on the GNP shows a remarkably close 
fit of results to e x p e c t a t i ~ n . " ~ ~  But a one-time tax cut 
was not sufficient to take care of what was seen as a 
long-term problem. 

Walter Heller pointed out an intergovernmental fiscal 
imbalance. In contrast to the bounty provided by the 
federal revenue system, state-local revenues were not 
sufficient to meeting growing needs.49 He suggested 
solving problems of fiscal imbalance by sharing the fed- 
eral fiscal dividend (in the form of General Revenue 
Sharing) with state and local governments. Such a meas- 
ure would eliminate the federal fiscal drag, and at the 
same time compensate for the anemic nature of state- 
local revenue sources. Heller also believed that unre- 
stricted grants to the states would encourage nonfederal 
initiatives to solve pressing domestic social problems 
upon which attention had focused during the 1960's. 

The suggestion that General Revenue Sharing be 
adopted was rejected by President Johnson who chose 

Table 9 

HISTORICAL TREND OF FEDERAL GRANT-IN-AID OUTLAYS, 1950-80 
(fiscal years: dollar amounts in millions) 

Composition of Federal Grants as a Percent of 
Grants-in-Aid Budget Outlays 

Grants for State 
Total Payments and Local 

Grants- to Domestic Expendi- 
in-Aid Individuals Other Total I tures2 

Fiveyear Intervals 
1950 $ 2,253 $ 1,257 $ 996 5.3% 8.8% 10.4% 
1955 3,207 1,623 1,584 4.7 12.1 10.1 
1 960 7,020 2,479 4,541 ! 7.6 15.9 14.7 
1965 10,904 3,931 6,972 9.2 16.5 15.3 
1970 24,014 9,023 14,991 12.2 21 .I 19.4 

Annually 
1975 49,834 17,441 32,392 15.3 21.3 23.1 
1976 59,093 21,023 38,070 16.1 21.7 24.4 
1977 68,414 23,860 44,555 17.0 22.7 25.8 
1978 77,889 25,981 51,908 17.3 22.9 26.4 
1979 82,858 28,765 54,093 16.8 22.4 25.6 
1980 91,472 34,174 57,298 15.8 21.1 26.3 

: Excludes outlays for the national defense and international affairs functions. 
As defined in the national income and product accounts. 

 SO^^^^: U.S. Office of Management and Budget. The Budget for Fiscal Year 1982, Special Analyses H, p. 252. 



to use the fiscal dividend for the expansion of categorical 
social welfare grants to state and local governments- 
his "Great Society" program. These programs, which 
contained substantial built-in annual expenditure in- 
creases together with the Vietnam War more than fully 
absorbed the fiscal dividend in the period following 
1964. 

The realization of Heller's General Revenue Sharing 
came not at the end of the Vietnam conflict, but at the 
inauguration of a new President. President Nixon came 
to office with a commitment to strengthen states and 
local governments by providing them with additional 
funds in the form of General Revenue Sharing and by 
consolidating categorical grants into block grants so that 
recipients would have more freedom in deciding how to 

spend their federal funds. 
Although the federal government was still running a 

substantial deficit, the supporters of General Revenue 
Sharing pointed out that postponing the beginning of 
revenue sharing would be assigning a lower priority to 
state and local financial problems than to all other federal 
needs. Congress enacted (albeit somewhat reluctantly) 
General Revenue Sharing Legislation in 1972, at an in- 
itial annual level of over $5 billion. Thus, the fears of 
the potentially adverse effects of the federal fiscal dive 
idend gave way to practical political concerns which first 
caused an increase in categorical grants and then the 
introduction of block grants and General Revenue Shar- 
ing during the Nixon Admini~tration.~ In the past few 
years, expansion inprograms of aid to the state-local 

Chart 5 

FEDERAL GRANTS-IN-AID AS A PERCENT OF FEDERAL BUDGET OUTLAYS 
Percent 1955-80 

Fiscal 1955 
Years 

suuRCE: Special Analyses H ,  The 6ud& for Fiscal Year 1981, p. 254. 

Est. 



sector also has come from the economic stimulus pro- 
@am which Congress began and which were expanded 
at hesident Carter's urging in hopes of combatting the 
effects of the mid-decade recession. 

Federal grants-in-aid then rose from $2.2 billion in 
1950 to $7.0 billion in 1960, $24 billion in 1970, and 
an estimated $89.8 billion in 1980. In constant dollars, 
fie 1980 figure represents a 70% increase over 1970.5' 
Federal aid rose from 5.3% of total federal budget outlays 
in 1950 to 15.8% in 1980 (see Table 9 and Chart 5). It 

for an estimated 25% of all state-local 

The potent federal income tax made it possible for the 
fMeral government to provide a significant proportion 
Of the funds used by states and local governments, 
fhereby increasing state-local dependency upon federal 
fesources and lessening somewhat pressures on them to 
Increase their own tax resources, such as the income tax. 
however, there is also the counterbalancing effect of the 
Stiln~lative impact of over 500 federal grant programs, 
yhich frequently led states and local governments to 
Qitiate or fund programs which they might not have 
funded without the lure of federal aid. 

In view of the constantly increasing yield of the federal 
system, and the widely discussed problem of the 

fiscal drag," why was major tax reduction consistently 
as a policy alternative to continuous program 

Qd federal aid expansion during the past 30 years? In 
a immediate post-World War 11 period-when the 
QJor tax reduction act of 1948 was passed over a Tru- 
man Veto-the Administration opposed tax reduction on 
Several grounds: its potential contribution'to already trou- 
blesome inflationary pressures; the need for funds to 
'Educe the public debt which had been substantially in- 
@Qsed by the War; and fears that substantial reduction ' government activity might return the economy to the 
humatic situation of the Great Depression. During this 
Period then the decisions not to reduce taxes were made 
lor Rasons of economic and fiscal policy. After 1950. 
rlfhough there were six tax cuts, none of them were of 

sufficient size to halt the steady long-term growth in 
individual income tax receipts (see Chart 2). 

Soon after the end of World War 11, the growing 
program demands of the reconstruction in Europe (the 
loan to the United Kingdom and the Marshall plan), and 
the beginning of the Cold War, which was to lead to the 
war in Korea, put pressures on government resources 
which made tax reduction seem impossible. 

The continuation of the Cold War and public appre- 
hension concerning the "missile gap" continued 
throughout the 1950s and the beginning of the 1960s. 
However, prosperity and economic growth pushed rev- 
enues up, and public attention began to focus on the 
fiscal dividend and the fact that federal tax receipts had 
begun to grow at a rate more rapid than program 
demands. 

The problem of the fiscal dividend was first (tempo- 
rarily) solved by the tax reduction of 1964-here, again, 
the primary purpose was economic stimulation, rather 
than tax relief-and then by the increased grant-in-aid 
programs. Finally, major and continued tax reduction 
began to seem impossible as programs of federal aid to 
states and local governments began their escalation, the 
cost of entitlement programs began to soar, and demands 
for new programs mounted. During this period, the gov- 
ernment began running a substantial deficit which also 
militated against the possibility of tax reduction. 

Why--during the relative prosperity of the mid-60s- 
was the decision made to increase programs, rather than 
to make larger tax cuts? Herbert Stein, formerly chairman 
of the Council fo Economic Advisers under Eisenhower, 
commented that "increasing expenditures, other than 
social insurance, at the federal level always seemed a 
bargain because there was a large flow of revenue avail- 
able for that purpose, without requiring any overt action 
to raise taxes. OS2 Some of the popular economic writers 
of the period have commented that expenditures have a 
tendency to rise to meet revenues. When such expend- 
iture programs have built-in escalators, eventually ex- 
penditures may rise considerably above available revenues. 

Federal Deficit Financing 

Despite the increased resources available to it, since been inconceivable; public opinion was firmly opposed 
lgsO the federal government frequently has found itself to continued deficit financing by any level of govern- 
%out sufficient funds to pay for its expanded programs ment. Since the end of World War 11, and especially 

has consistently resorted to deficit financing. Before since the mid-60s, public resistance to deficit financing ' middle of this century, such a course would have on the part of federal government has weakened, thus 



relaxing a previously strong constraint on federal spend- 
ing. However, public sufferance of deficit financing has 
not extended to state and local government spending; 
these levels of government are still prevented by con- 
stitutional and legal provisions from operating with con- 
tinued deficits. The change in public opinion concerning 
federal deficit financing has come about gradually, but 
it is possible to identify some of the key influences and 
events which have led to public acceptance of continued 
federal deficits. 

DEFICITS DURING THE 
PERIOD BEFORE 1945 

At the beginning of World War I, the federal public 
debt was $1.2 billion; at its end, it was $25 billion. The 
size of the federal debt was considered very threatening 
to the government's financial stability and the govern- 
ment planned a systematic debt reduction program fi- 
nanced by planned federal surpluses. The federal gov- 
ernment surplus during the post-World War I years 
ranged between $500 million and one billion dollars 
(compared to total budget expenditures which averaged 
about $3 billion annually). By 1930, before the full im- 
pact of the Depression was felt, the debt had been re- 
duced to $16 billion. However, federal expenditures to 
alleviate the effects of the Depression of the 1930s led 
to a series of deficits, ranging up to $4.5 billion in 1936, 
and the gross federal debt reached about $50 billion at 
the beginning of the United States' World War I1 effort. 
Following the substantial deficits of World War 11, the 
gross federal debt reached $269 billion in 1946. President 
Truman made a valiant effort to follow the former pattern 
of debt reduction by budgeting substantial surpluses in 
1947 and 1948; by 1948, he had managed to reduce the 
public debt to $252 billion (see Table 10). 

During the period immediately following the War, the 
enactment of the Employment Act of 1946 demonstrated 
the marked change in official attitudes as well as in public 
opinion concerning deficit financing in peacetime. This 
act had its genesis in the fears that a new depression and 
massive unemployment would follow the end of the War. 

In 1944, President Roosevelt had begun to prepare the 
public for the transition to peacetime by issuing an eco- 
nomic bill of rights which included "the right to a useful 
and remunerative job." Legislation seeking to imple- 
ment this declaration was introduced by Sen. James 
Murray of Montana as the "Full Employment Act." It 
stated that all who sought jobs had a right to them, and 
further stated that 

. . . to the extent that continuing full employ- 
ment cannot otherwise be achieved it is the 
. . . responsibility of the federal government 
to provide such volume of federal investment 
and expenditures as may be needed to assure 
continuing full employment. (italics supplied) 

After a lengthy Congressional and public debate, the 
Employment Act of 1946 was passed in a somewhat 
weakened form: 

It is the continuing policy and responsibility 
of the federal government to use all practical 
means consistent with its needs and obligations 
and other essential considerations of national 
policy, with the assistance and cooperation of 
industry, agriculture, labor, and state and local 
governments to coordinate and utilize all its 
plans, functions, and resources for the purpose 
of creating and maintaining in a manner cal- 
culated to foster and promote free competitive 
enterprise and the general welfare, conditions 
under which there will be afforded useful em- 
ployment opportunities, including self-em- 
ployment, for those able, willing, and seeking 
to work, and to promote maximum employ- 
ment, production, and purchasing power. 

Despite the watered down language, with the passage 
of the Employment Act of I946 the federal govemmeot 
officially accepted the concept of compensatory fisc' 
policy which sanctioned deficits in recession and durinB 
periods of high unemployment, to be balanced by sw 
pluses and debt reduction in times of prosperity and high 
employment. President Truman expressed this position 
when he vetoed the 1947 tax reduction bill: 

A time of high unemployment and high prices, 
wages, and profits calls for a surplus in gov- 
ernment revenue over expenditures and the 
application of all or much of this surplus to the 
public debt . . . if the government does not 
reduce the public debt during the most active 
and inflationary periods, there is little prospect 
of material reduction at any time. 

His concern was prophetic. From 1947-57, the defici' 
were balanced by periodic surpluses, but following that 

period, a continual stream of deficits, sometimes la@ 

and sometimes small, began. Most of them during 
drc 

period from 1958-74 were in the range between $ 3d 
$9 billion, with the exception of two significantly 
deficits ($12.9 billion in 1959 and $25.2 billion in 1968'. 



Table 10 

FEDERAL BUDGET SURPLUS OR 
DEFICIT IN DOLLARS AND AS A 

PERCENT OF RECEIPTS, 1945-80 
(dollar amounts in millions) 

Surplus or Deficit (-) 
Percent of 

Amount Receipts 

From 1975 through 1978, annual deficits were between 
$45 and $48 billion, except for 1976 which had a $66 
billion deficit (see Table 10). 

The tendency toward constant deficit financing had 
theoretical underpinning. During the 1960s, economists 
began to believe that discretionary monetary and fiscal 
policy had eliminated the possibility of severe recession, 
and therefore it was no longer necessary to attempt to 
control the business cycle. Instead, the emphasis was 
shifted to the federal government's responsibility for 
maintaining long-term growth with full utilization of re- 
sources. In pursuit of this goal, the federal government 
was expected to take action to eliminate the estimated 
GNP gap-the difference between actual and potential 
GNP full employment.53 

Walter Heller, in his Godkin lectures of 1966 reflected 
the elation of the 1960s when politicians and economists 
were united in belief that they had discovered the way 
to manage the economy and to cure a variety of social 
and economic ills." They saw the success of the Kennedy 
tax cut of 1964 as cracking the old "molds of ideology 
and error" which had led to the fiscal constraints of a 
balanced budget. Instead the tax cut was advocated on 
a new basis that 

. . . a balanced budget was to be sought not 
every year, nor even over the cycle, but at full 
employment; not in the administrative, but in 
the national income-accounts budget. The im- 
plict standard for national debt reduction was 
shifted from an absolute to a relative basis- 
the national debt should decline as a proportion 
of GNP. As to deficits, a new distinction was 
drawn between "deficits of weakness" that 
arise out of backing into a recession and "def- 
icits of strength" that arise out of measures to 
provide fiscal thrust to a lagging economy. 
And, in government spending, sin is now cor- 
rectly identified not with spending more dollars 
per se, but with failure to deliver "a dollar's 
worth of value for a dollar spent." So the 
standards of fiscal soundness, even while 
"sailing under the familiar colors" have be- 
come more modem and rational.55 

Under such a concept of the federal role, and given 
that not many years are characterized by full employ- 
ment, it was unlikely that there would be very many 
years in which surpluses would occur. In contrast to the 
early part of the century in which there was constant 
pressure to accumulate a surplus and apply it to debt 
reduction, the constituency for debt reduction had be- 



Chart 6 

Billions 

FINANCING FEDERAL BUDGET OUTLAYS: FEDERAL RECEIPTS, 
BUDGET DEFICITS. FEDERAL OUTLAYS 

1 
Federal Receipts 

+ Budget Deficits 

= Federal Outlays 

Budget Deficit as a Percent of Budget Receipts 

1955-59 3% 1970-74 6% 
1960-64 4% 1975-79 13% 
1965-69 5% 

SOURCE: The Budget for 1981, Table 8, and AClR staff computations. 

come so small as to be almost nonexistent. Hence, the 
rare potential surplus is more likely to be eaten up by 
expenditure increases, less likely by tax relief. The fed- 
eral government began to rely on deficit financing for 
an ever-increasing proportion of its total outlays (see 
Chart 6). 
The United States thus entered a period characterized 

by Rose and Peters as "economics without constraint" 
or "one eyed Keynesianism in which deficits are com- 

mon and surpluses rare''-and in which the level * f 
public debt was not particularly important." The feded 
government found a source of funds for program e x q f  
sion in deficit financing. However, at the beginning of 
the 1980s public concern over the possible 
continued deficit financing up& inflation is beg1nflg 
to be reflected in Congressional and ~dminisuat i~ '  

ef- 

forts to return to the balanced budget and end deficit 

financing. 



Prognosis 

The federal government appears to be entering a period Conceivably, Uncle Sam's fiscal fortunes could re- 
Of sustained fiscal stress. Once again, to use the card bound fairly quickly, but this would take an extraordi- 
game analogy, federal policymakers are being forced to nary luck of the draw-a dramatic reduction in inter- 
make higher and higher expenditure bids with fewer top national tensions, a rapid and sustained economic 
revenue cards. To make the situation more binding, it recovery, a sharp drop in energy prices, the enactment 

is becoming increasingly difficult to finesse revenue of a "popular" new federal tax, andlor renewed public 
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Chapter 5 

Theoretical Perspectives On 
Governmental Growth: Interpretations In 

The Social Sciences 

Introduction 
A SIGNIFICANT ISSUE 

T h e  question of governmental growth has been of in- 
terest to a large number of social scientists. In this re- 
spect, academicians and research professionals have 
shown themselves to be no different from public offi- 
cials, journalists, and citizens, who also comment fre- 
quently on this subject. Like these others, social scien- 
tists wish to apply the tools of their trade to what is 
widely regarded as one of the major issues of the day. 
They too seek both personal enlightenment and the op- 
portunity to enlighten-and often to persuade-dhers. 

The issue, however, lies nearer the heart of some 
social sciences than others. It has been a special concern 
of economists dealing with public finance. Indeed, a 
discussion of the size of the public sector and the causes 
of expenditure growth seems to be a mandatory feature 
of the textbooks of this field. Political scientists speak 
less frequently in terms of the "size" of government, 
but do direct much attention to the sources of public 

. policies, policies which in the aggregate determine the 
magnitude of the public sector. Governmental regula- 
tion, as well as public expenditure, has been of increasing 
interest to economists, economic historians, and political 
scientists. Some sociologists and historians also have 
addressed these questions. 

The topic has well-established roots. One of the classic 
works on the growth of government was published in the 
1880s. Several other important studies appeared in the' 
late 1950s and early 1960s. But, given a tendency for 
the subjects of social science investigations to follow the 
course of public events, this literature has grown pro- 
digious in recent years. The character of the contem- 
porary work is suggested by the titles of some research 
studies and serious academic commentaries published in 
1977 and 1978: 

"The Rise in Public Expenditure-How Much Fur- 
ther Can it Go.?"' 



"The Growth of Government in the West"2 
"The Governmental Habitw3 
"Red Tape: Its Ongins, Uses, and AbusesH4 
"Political Overload and Federalism"' 
"Why Government Grows (and Grows) in a 
Democracyw6 
"Budgets and Bureaucrats: The Sources of Gov- 
ernment Growth"' 
"Congress: Keystone of the Washington 

. Establi~hment"~ 
"Toward A Tax Constitution for LeviathanH9 

Most of these titles evince a certain degree of concern 
about an important recent development and a major pub- 
lic issue. Though scholarly, few of these books and ar- 
ticles are entirely "academic." Many of the writers are 
frankly evaluative, and some offer prescriptions for pol- 
icy change, often with much conviction. 

Paralleling these "growth" studies have been a very 
large number of others which attempt to describe and 
explain, and in some instances propose improvements 
in, the processes through which national governmental 
policies are formulated, implemented, and evaluated. 
This literature on public policy reflects, to a considerable 
degree, the same motivation which has encouraged stud- 
ies directed specifically at governmental growth. Short- 
comings in the attainment of national objectives are sub- 
jected to critical analysis. One of the most widely read 
studies is subtitled, "How Great Expectations in Wash- 
ington Are Dashed in Oakland: Or, Why It's Amazing 
That Federal Programs Work at A11."I0 

Finally, in this same period, there also have been many 
scholarly reappraisals of the major political institutions: 
the Presidency, the Congress, bureaucracy, political par- 
ties, interest groups, and elections. While these are 
drawn from the mainstream of traditional research in- 
terests in political science, they also are intended to pro- 
vide new insights into the complexities of government 
in an era of unprecedented public responsibilities. 

This chapter reviews the alternative theories or inter- 
pretations of governmental growth which are contained 
in this large body of recent literature, as well as the 
classic statements, with three objectives in mind. First, 
the literature is useful, in itself, for the potential insights 
which have been provided by the scholars who have given 
sustained and careful attention to the growth issue. Sec- 
ondly, this theoretical review identifies many of the 
causal variables which are examined by the case studies 
in later volumes. For this reason, it is an essential back- 
drop for the balance of this report. Finally, a theory of 
the causes of governmental growth should underlie a 
consideration of possible new policy responses to it. In 

this respect, the chapter is intended as a contribution to 
the current public debate. 

THEORETICAL APPROACHES 

The theoretical approaches adopted by various writers 
on governmental growth differ sharply. One recent suf- 
vey identified some nine general modes of explanation." 
Specific hypotheses are more numerous still. 

Conclusions also differ. To some extent, this results 
from having examined a different set of facts or varia- 
bles, or different historical periods. But this is not fhe 
sole source of variation. Some studies, looking at 
similar evidence for the same points in time, still reach 
different or even flatly contradictory conclusions. In part, 
this reflects the different ideological predelictions of fhe 
writers themselves. (This latter problem is considered 
briefly below.) 

Thus, depending upon the study examined, the grad 
of government is regarded alternately as inevitable, Un' 
likely, essential, or extremely dangerous. Each point Of 

view embodies both an interpretation of certain relevant 
facts and a commitment to certain important values. 

THREE ORIENTATIONS 

For clarity and greater simplicity in presentation. fhiS 
wide range of studies and conclusions is grouped below 
into three categories, each of which corresponds to a 
particular style of interpretation. The first of the three 

. al theoretical orientations taken up looks to the polltlc 
life of a nation for the wellsprings of governmental 
tivity. It finds the initiative and explanation for publre 
policy outcomes in the opinions and values of the 
in the great electoral contests between political parties' 
in the machinations of factions or interest groupst 
the conflict of will and judgment among elected officials' 
The character of governmental institutions-the exte? 
of the franchise, the separation of powers, the consw 
tutional allocation of authority and responsibilitY, and 
so forth--also influences the resolution of this political 
combat: they are the "rules of the game." The flies' 
as in any game, may advantage or disadvantage ceN0 
kinds of players. 

. rial This orientation, of course, stems from tradltlo 
democratic theory. It is also at the center of much mode' 
political science, which sees the demands of the citizenry' 
as articulated through a variety of input processes, as* 
causal forces for governmental action. The systems alY- 
sis of David Easton provides the theoretical unde~?  
nings for this approach. Here, consistent with his teN 
nology, it will be called the political demands orienutiO" 



A second theoretical orientation regards public poli- 
cies and indeed, political life itself, as largely incident 
to and derivative from the course of other historical 
knds. A principal focus of attention is the process of 
@Xnomic development-the attainment of higher levels 
Of national income through the division of labor, indus- 
trialization, urbanization, and large-scale organization. 
Each of these processes alters the nature of essential 
governmental tasks and also transforms the political 
composition of society. Broadly speaking, then, this 
Orientation employs a kind of environmental determin- 
ism, and will be termed the environmental orientation in 
&is chapter. 

Much of this research has been derived from, or is a 
atique or counterpoint to, the early writings of the 
economist Adolph Wagner. Wagner asserted that gov- 
ernmental expenditures invariably rise in relation to the 

of the economy as a nation advances. Much of the 
existing literature on the size of government accepts, at 
least implicitly, an hypothesis of this kind. Furthermore, 
?any interpretations of political activity find their origins 
m the different economic interests of the social classes, 
Or of various producer and consumer groups. Some writ- 
e~ trace a process of political development, paralleling 
economic development, from an agrarian to post-in- 
dustrial society. 

Both of the preceding orientations look outside of ~ O V -  

ehlment for the stimulus to governmental growth, though 
different directions. A third type of theory, for the 

b s t  pan more recent, looks inside government itself. 
b e  focus of attention is generally the bureaucracy. 

This approach has been devised to explain apparent 
ahoncomings in the other two. It argues that, when gov- 
-ent becomes sufficiently large, it creates its own 
bmentum for further expansion. Initiative and control 
shift from representative processes and elected officials 
to appointed ones, and government becomes effectively 
disengaged from environmental influences as well. 

This style of interpretation is perhaps most closely 
% ~ i a t e d  with the humorous writings of C. Northcote 
'wnson, the author of "Parkinson's Law." But many 
S e r i o ~ ~ a n d  concerned-scholars have provided similar 
'qyses, all aimed at correcting what they view as 
OVcrXights in the more traditional theories when they 

applied in a very different historical context. 

Disciplinary Contributions 

The first of these three orientations, it should be ap- 
&nt, is concerned principally with political varia- 
b ' ~  the second with economic ones. Each might 
&fore be identified with one of the two academic 

disciplines most concerned with public affairs, political 
science and economics. This would be an error. 

In fact, both approaches are accepted, and have been 
studied and refined, by many practitioners of each of 
these disciplines. A number of political scientists have 
appropriated economic methodologies and assump- 
tions for use in their own research. Even more stress the 
role of economic development as an influence on public 
policy. At the same time, a growing school of public 
choice economists has applied the deductive analytic 
techniques of economics to such overtly political ques- 
tions as voting, party competition, interest group for- 
mation, and legislative and bureaucratic behavior. Fur- 
thermore, members of each discipline have made 
significant contributions to the growing literature of pub- 
lic policy analysis. Thus, while the two fields remain 
distinct in some areas of inquiry, neither provides a single 
clear interpretation of governmental growth. In this area, 
their approaches and conclusions overlap. 

The same is true of the third orientation. Contributions 
have been made about equally by both political scientists 
and economists. Although public administration-the 
field of study focused most directly on the bureaucracy- 
developed within political science, many of the most 
stimulating contributions to its literature in the past dec- 
ade or so have been written by, or influenced by, 
economists. 

For these reasons, this chapter draws about equally 
on the work of economists and political scientists. An 
attempt has been made to present the views of scholars 
in both of these two policy sciences on each of the ques- 
tions which is explored. 

WARNINGS ON LIMITATIONS 

No review of the varied theories, values, and conclu- 
sions which appear in the growth-of-government litera- 
ture can reconcile tham all, or even present them each 
fully and fairly. There are certain limitations in what is 
attempted in this chapter, some of which are inherent in 
the literature itself. These deserve mention. 

First, all that is attempted here is the presentation, in 
summary form, of the major lines of argumentation, 
together with some of the most relevant data or contrary 
opinion. The theories are not tested in this chapter 
or even examined closely for consistency and sound rea- 
soning. These are tasks for the case studies which follow, 
and for the broader academic community. 

Secondly, many of the studies summarized do not 
distinguish adequately between the growth of the public 
sector in general, the growth of the federal government 
in particular, and the centralization of public responsi- 



bilities from the state and local to national levels. Often 
hypotheses which deal most directly with governmental 
growth are applied only to the national government. In 
such cases, the complexities inherent in a federal system, 
with its multiplicity of actors, are overlooked. In a few 
instances, this occurs because a theory was formulated 
initially for some other, unitary governmental system; 
more often, it indicates a certain degree of imprecision 
in the analyses themselves. No attempt has been made 
to correct these shortcomings here. 

A third limitation involves the possibility of bias 
on the part of the various researchers. Bias may occur 
in any social science study-indeed, in any intellectual 
inquiry-but raises special problems in research con- 
cerned with such a central issue of American political 
ideology and contemporary public policy. 

The question is a critical one, and cannot be dismissed 
by reference to traditions of scholarly neutrality. In 
fact, most (though not all) of the recent studies do reflect 
what might be called a conservative orientation to- 
' ward the question of government growth. Many of the 

writers would not hesitate to apply the conservative 

or neoconservative label to their views. 
This probably is the case because governmental 

growth appears now to be a topic worthy of exploration 
primarily from a "conservative" point of view. In con- 
trast, it should be remembered that many of the earlier 
academic studies, especially those published before 
about 1964, had a "liberal" orientation. They were sup- 
portive of, and often sought to rationalize, a larger public 
sector. 

All this suggests the close correspondence between 
the nation's political and intellectual life. In the 
social sciences, many theories have clear implications 
for policy or politics." Despite a commitment to the 
scientific approach, the debate within the academic com- 
munity can be as heated, and as ideological, as that in 
the political arena. A major difference is, however, that 
all the parties to it are expected by their professional 
peers to offer informed judgments, based on evidence 
or proofs derived through the accepted procedures of 
their discipline. In this respect, scholarly debate is usu- 
ally more precise or refined than other forms, but not 
necessarily less contentious. 

I I 
External Political "Demands" 

Many recent political science studies, following the 
pioneering conceptual work of David Easton, explain 
public policy outcomes in terms of the "demands" 
placed upon government by the citizenry, which in turn 
reacts to changes in its social or economic circumstances 
and gives "feedback" regarding its assessment of ex- 
isting policies. The ''political system," in Easton's con- 
ception, is the network of human interaction which is 
concerned with the creation of public policy-"the au- 
thoritative allocation of values for a society." Basically, 
it is a process by which certain "inputs" are converted 
into public policy "outputs" (official decisions and ac- 
tions). The inputs take two forms. "Supports" include 
such things as loyalty to a nation, a willingness to pay 
taxes, and obedience to the law. "Demands" are desires 
for governmental actions.I4 These might be expressed 
by voting, campaign activities, interest group lobbying, 
protests and demonstrations, and so forth.15 Easton's 
model is illustrated, in very simplified form, in 
Figure 1. 

Initially presented in 1953, Easton's conception of the 
political system became accepted as the standard frame- 
work for interpreting political action, and was employed 

in a considerable number of textbooks and research stud- 
ies. Explicitly or implicitly, it has guided much of the 
analysis of political behavior over the past 25 years. 

A related conceptual scheme was provided in another 
highly influential book in the field of comparative goV- 
ernment. Almond and Coleman's The Politics of De- 
veloping Areas distinguished four political "input func- 
tions" performed in any political system. These are: 

political socialization and recruitment-the 
processes by which the young acquire a set of 
attitudes toward the political system (knowl- 
edge, values, feelings) and through which 
adult members are drawn into political roles 
and offices: 

interest articulation-the process by which in- 
dividual and group interests, claims, or de- 
mands are articulated for political action; 

interest aggregation-the process through which 
interests are combined, accommodated, or oth- 
erwise taken account of; and 

political communication-the processes and 



Figure 1 

A Model of the Political Systom 

SOURCE: David Easton, A Framework for Polit~cal Analy- 
sis, Englewood Cliffs, NJ, Prentice-Hall, Inc., 1965, p. 112. 

channels of communication through which the 
three above functions are performed.16 

This analytical model can be viewed as an elaboration 
of Easton's conception of political "demands." 

The Eastonian model, though dressed in scientific 
Sarb, obviously has much in common with traditional 
interpretations of the democratic process. Betty Zisk's 
Unrnary of the major features of democratic theory 
Points up these parallels: 

All theories of the process of policy formula- 
tion in a democracy have certain points in com- 
mon. They assume that in any society men will 
differ in their views of the way to utilize ma- 
terial and human resources. These differences 
will be expressed in the form of competing 
demands or claims, which are channeled through 
a body of decisionmakers who are recognized 
as legitimate by the majority. The decisions 
made by this authoritative body will take the 
form of laws and administrative arrangements 
that are binding on the society. l 7  

The most important point for purposes here is that all 
Of these theoretical models suggest that the origin of 
Public policies lies outside the formal institutions of gov- 
ernment.le Such things as shifts in public opinion, elec- 
tion results, and facilitative activities of interest groups, 
the President, and Congress are regarded as the deter- 
Qnative forces. While the political process is related to 

"environment" of economic and social forces, these 

do not act directly on governmental outcomes. Such 
forces must be translated into policies through a complex 
and shifting network of input processes. 

A number of analysts imbued with one or another of 
these closely-related theoretical perspectives have ap- 
plied their skills to the question of governmental growth. 
Hypotheses of this kind are in fact the most numerous, 
and for that reason are given detailed treatment here. 
Specific types of "political demands" models are ex- 
amined in four separate subsections. 

PUBLIC OPINION 

The Eastonian "political demands paradigm," bol- 
stered by traditional democratic thought, looks to public 
opinion as the ultimate source of the stimulus for gov- 
ernmental action. Consistent with this, many analysts 
have examined the attitudes and preferences of the pub- 
lic-at-large in order to account for the general size and 
scope of governmental activities, as well as to explain 
the adoption (or rejection) of particular policies. 

At the most general level, such leading experts on 
public finance as Richard and Peggy Musgrave suggest 
that the "vast changes in social philosophy" which have 
occurred over the past century "have had a deep effect 
not only on what individuals consider to be the desirable 
size of the public sector, but also on the force with which 
the views of various groups make themselves felt in the 
political decision process."I9 Quite possibly, they in- 
dicate, these attitudinal changes have outweighed eco- 
nomic and structural factors in raising governmental out- 
lays relative to GNP. 

Somewhat more narrowly, political scientists Everett 
C. Ladd and Seymour Martin Lipset comment that the 
two major periods of rapid governmental growth also 
were marked by substantial changes in what the public 
expected government to do and the kinds of problems 
the public held officials responsible for. While the tra- 
ditional American commitment to individualism was not 
altered during the 1930s, government was charged with 
helping to maintain economic prosperity and meeting 
basic welfare needs. Then, in the 1960s, 

. . . more and more Americans accepted the 
notion that if there is a problem, government 
must find the solution. It is striking to see in the 
body of public opinion information how gra- 
dually-almost imperceptibly, but clearly-an 
expanded definition of governmental responsi- 
bilities came to be accepted by broad segments 
of the public as the 1960s progressed. As the 
winds of change started blowing across the 



landscape, it was not long before Congress ad- 
justed its sails and enacted a whole generation 
of social p r ~ g r a m s . ~  

Other analysts have suggested that the connection be- 
tween public attitudes and governmental activities is very 
immediate and direct. The underlying theory here is that 
"consumer sovereignty" reigns in an open, competitive 
political "marketplace," just as it is supposed to in a 
competitive economic one. Thus Daniel Tarschys com- 
ments in his comprehensive review of theories of gov- 
ernment growth that 

. . . the paradigms of David Easton and Gabriel 
Almond are two examples of schemes that . . . 
lend themselves particularly well to an analysis 
of politics from the "consumer perspective. " 
The Eastonian analyst is predisposed to look for 
demands originating in the social environment, 
i.e., chiefly among the citizens, and then com- 
bining and pushing their way to the institutions 
of rule making. In a similar vein, the Downsian 
analyst wishes to know how parties or candi- 
dates vie for power by adapting to each other 
and by making an appeal to various groups in 
the electoral market. A common presupposition 
in both cases is that, given a muitiparty system 
and universal suffrage, it is ultimately the 
citizens as consumers of public goods who de- 
cide on the scope and substance of government 
action. This comes very close to the political 
doctrine taught in all democratic nations. The 
notion of "the citizens in power'' is ubiquitous 
in our civics textbo~ks.~'  

Peter 0 .  Steiner also has stressed the parallels between 
such theories of democratic government and textbook 
interpretations of the market economy: 

In one view of the political process is a market- 
like mechanism that coalesces the views of the 
members of the society. Here the political 
process is a facilitating and implementing one, 
not intrinsically a formative one. An efficient 
government, like an efficient market, quickly 
and accurately translates inherent preferences 
into explicit consensus. . . . Government (in 
this view) is a decisionmaker only in the lim- 
ited sense of a reactor to and processor of sig- 
nals it receives. A properly functioning gov- 
ernment will arrive at an optimal decision set 
without exercise of independent judgement.22 

The social science literature provides a variety of spe- 
cific hypotheses about the impact of public opinion on 
the size of government. For example, Anthony Downs 
and John Kenneth Galbraith both argued (in now-dated 
articles) that public opinion tends to constrain govern- 
mental spending to excessively low levels. Other writers, 
including Samuel C. Huntington, argue that public opin- 
ion has encouraged a shift in spending from defense to 
domestic problems, while James M. Buchanan and sev- 
eral other economists contend that the public consistently 
underestimates the full costs of many domestic programs, 
leading to their overexpansion. Both Charles L. Schultze 
and Herbert Kaufman attribute the overuse of regulatorY 
mechanisms and the abundant supply of red tape to the 
application of certain American values. Finally, a ~ritish 
political scientist, Anthony King, as well as several 
American historians, political scientists, and sociolo- 
gists, stress the content of the nation's political ideology 
as a limitation of the expansion of the public sector. 

Each of these theories is presented briefly here, along 
with the relevant findings of major public opinion survey 
studies. Topics examined include public attitudes toward 
governmental spending, regulation, and taxation. A final 
section considers the ideological or philosophical attl- 
tudes on the governmental role which have been em- 
bodied in public opinion. 

What available survey data seem to show, however, 
is that it is difficult to relate public opinion to the growth 
of government4hiefly because the content of public 
opinion is in many respects contradictory. While there 
has long been substantial public support for high and 
rising levels of federal expenditures, as well as for a 
variety of types of federal regulation, most of the public 
also has regarded tax levels as too high and adhered ? 
a rather conservative political ideology. Thus, the 
changes in the size and scope of the public sector in the 
past two decades must be considered against a matrix of 
of varied, often-conflicting opinions and values. Fur- 
thermore, a variety of studies suggest that it is difficult 
to demonstrate clear connection between public opinion 
on the one hand and the adoption of specific govern- 
mental policies and programs on the other. 

Support for Public Spending 

One of the clearest findings of the many public opinion 
polls compiled over the past two decades is that theF 
has been-and continues to be-widespread support for 

increased governmental expenditures for many domestic 
programs. This fact provides an essential backdrop 
any consideration of the expansion of governmental aC* 



tivity over this period. At least in general outline, the 
steady enlargement of the public sector has been quite 
consistent with the most widespread political aims of the 
Public-at-large. 

The patterns of public support for domestic expendi- 
h s  may be traced by reference to a study of "Public 
Attitudes Toward Fiscal Programs" published in 1963;23 
a widely read report, The Political Beliefs of Americans 

-- -- 

by Free and Cantril, published in 1968;24 a series of three 
more recent volumes, The State of the Nation, written 
by Watts and Free and including data gathered in 1972, 
1974, and 1976,25 and a survey conducted by the Louis 
Ranis organization for the Subcommittee on Intergov- 
ernmental Relations of the Senate Committee on Gov- 
ernment  operation^,^^ as well as other reports. All have 
Qched similar conclusions. 

The results of a series of public opinion polls con- 
ducted in 1960 and 1961 indicated that "a large majority 
Of the American people have favorable attitudes toward 
anumber of major government expenditure programs. "*' 
f ie  supporters of increased expenditure outnumbered 
&e advocates of cutbacks in 11 of the 14 program areas 

and constituted the majority opinion in five: 
help for older people, help for needy people, education, 
Slum clearance and city improvement, and hospital and 
medical care. Only in foreign aid-"help to other coun- 
bes"--did a majority of respondents desire lower levels 
Of governmental expendi t~re .~~  

A more detailed analysis provided through polls taken 
in 1963 and 1964--just prior to President Johnson's 
Qjor "Great Society" initiatives-was quite consistent. 
It showed substantial majorities in favor of further federal 

for aid to depressed areas, nursing homes, 
mental health, public housing and loans, unemployment 
rompensation, preschool education, job training, edu- 
Wion, urban renewal, health insurance, and the elimi- 
@tion of poverty. 29 

On the basis of these results, sociologists Free and 
C'Wril concluded that 

. . . about two-thirds of the American people 
have assumptions which lead them to perceive 
the utilization of the power and resources of 
the federal government as a good and proper 
way to achieve a wide range of social purposes. 
And the more an individual's own purposes 
are furthered by such government action, the 
greater his feeling that such action is legitimate 
and desirable. . . . 

In brief, as of 1964 a large majority of Amer- 
icans were congenial to the practical operations 

required to attain and improve the welfare state. 
In this sense, at the operational level of govern- 
ment programs, President Johnson was correct 
when he indicated that the argument over the 
welfare state had been resolved in favor of 
federal action to achieve 

Although federal domestic outlays rose sharply in the 
late 1960s and early 1970s, these changes resulted in 
very little slackening in the public's support for further 
spending. The analysis of survey data obtained in 1976 
and presented in The State of the Nation 111 indicates that 
the advocates of increased public expenditure continue 
to greatly outnumber those favoring reductions for a 
broad range of domestic services, as Table 1 illustrates. 
Popular majorities still favored increased expenditures 
for seven specific functions: energy, aid to the elderly, 
combating crime, reducing water pollution, public ed- 
ucation, higher education, and health care. Reductions 
of expenditures were not favored by a majority in any 
domestic field, although cutbacks in foreign economic 
and military aid were desired. 

Even after the June 1978 California Proposition 13 
"tax revolt," a Gallup survey for Newsweek magazine 
failed to identify any category of local service in which 
a majority of the population thought that too much money 
was being spent. Table 2 indicates that, in eight of the 
nine fields considered, more people felt that "too little" 
was being spent for services than "too much"-fre- 
quently by large pluralities. The sole exception was so- 
cial services (including welfare, counseling, mental 
health, and others not specified). In this area, 42% of 
the respondents indicated that expenditures were exces- 
sive---but even here, the critics were outnumbered by 
those who thought expenditures were "too little" or 
"the right amount. " 

All of these results are of considerable interest because 
they contradict some of the most widely read earlier 
theorizing to be found in the academic literature on the 
size-of-government question. Both Anthony Downs and 
John Kenneth Galbraith attempted, in essays published 
in 1960 and 1958 respectively, to explain why govern- 
mental expenditures tend to be "too small" in a de- 
mocracy by reference to the presumed content of public 
opinion. 

Downs, a noted political economist, argued that dem- 
ocratic nations tend to have "too small" a governmental 
budget because the voting public lacks complete infor- 
mation on the costs and benefits of governmental pro- 
grams." Downs defined the "correct" budget as that 
which would be adopted if voters and officials did pos- 



Table 1 

POPULAR AlTlTUDES TOWARD GOVERNMENT SPENDING, 1972 and 1976 

Attitude Toward Spending 

1972 1 976 

Should be Should be 
Should be Reduced or Should be Reduced or 

PROGRAM AREA increased Ended increased Ended 

Developing Greater Seif- 
Sumciency in Energy Supplies1 

Heiping the Elderly2 
Combating Crime 
Reducing Water Pollution 
Coping with Narcotic Drugs and 

Drug Addicts 
Reducing Air Pollution 
Supporting and improving Public 

Schools2 
Making a College Education 

Possible for Desenring Young 
People2 

Improving Medical and Health 
Care for Americans Generally 

Helping the UnemployedZ 
Providing Adequate Housing for 

Ail the People2 
Rebuilding Run-Down Sections of 

Our Cities 
Meeting the Overall Problems of 

Our Cities 
ProvUng Battsr and Faster Mass -- - 





Table 2 

ATTITUDES TOWARD SPENDING FOR COMMUNITY SERVICES, JUNE 1978 

"Does Your Community Spend Too Much, Too Little, Or Just About The Right Amount for 
Local Services?" 

Don't Have 
Too Too Right Don't That 

Service Much Little Amount Know Service 

Public Schools 
Fire Department 
Police Department 
Road Repair and Maintenance 
Local Library 
Parks and Recreation 
Sanitation 
Public Hospitals 
Social Services (Welfare, 

Counseling, Mental Health, 
etc.) 

SOURCE: Gallup Organization Poll in Newsweek, 19 June 1978, p. 22. 

sess complete information. Few voters, he pointed out, 
devote much time and energy to evaluating each of the 
multitude of programs; such efforts would, indeed, be 
"irrational." But the lack of information does bias the 
political process, he concluded. 

Downs suggested that each voter is aware of the ben- 
efits of those programs which serve him personally, but 
often is not aware of the indirect benefits of other gov- 
ernmental activities. Some programs assist the members 
of other groups. Many (preventative programs, for ex- 
ample) provide benefits which are remote from an in- 
dividual's personal experience or which are difficult to 
evaluate without detailed technical information. Others 
involve a high degree of risk taking: whether or not they 
are needed, or will be effective, cannot be known in 
advance. 

On the other hand, Downs contended that the tax costs 
of these activities are far more apparent. The annual 
preparation of an income tax form brings home the full 
financial burden. And voters are also very much aware 
of the alternative benefits they could receive from com- 
parable expenditures in the private marketplace, since 
in this sector one pays for what he receives on a strict 
quid pro quo basis. The net result, then, is that 

. . . every citizen believes that the actual gov- 
ernment budget is too large in relation to the 
benejits he himself is deriving from it. Even if 
he feels the optimum budget would be much 

larger than the actual one, he believes the ac- 
tual one could be profitably reduced "through 
greater economyw--i.e., elimination of proj- 
ects from which he does not benefit.32 

Consequently, Downs argued that the 
under tremendous pressure to reduce the budget wherever 
it can, and to make only those expenditures which Pm- 
vide obvious (as opposed to remote) benefits to a sub- 
stantial number of people. Many worthwhile expendi- 
tures therefore are not made and the actual government 
budget is much "too small." Downs predicted that as 
society becomes more complex, the need for 
with less obvious benefits will increase and the shortfall 
in public spending will grow apace: 

As remote benefits become more important, 
they become less likely to be attained. Their 
greater importance is accompanied by greater 
remoteness, and this makes governments more 
wary of devoting resources to them. . . . The 
actual government budget shrinks to an ever- 
smaller percentage of the ''correct1 ' budget, 
even if it increases in size absolutely. Yet most 
people do not realize this increasing distortion 
because they are blanketed by an ignorance of 
political realities which becomes deeper and 
deeper as the realities become more significant. 
This ignorance is abetted by every citizen's 
belief that the government budget is too large 



in relation to the benefits he is getting from it, 
because so much of it benefits others at his 
expense." 

A somewhat similar theory was espoused by the econ- 
omist John Kenneth Galbraith in a widely read book 
Published during the same period. Galbraith's The Af- 
Buent Society contrasted the increasing wealth of the 
nation in consumer products with the poverty of its public 

schools, roads, parks, police. This "social im- 
balance," Galbraith believed, could be traced to popular 

especially as they were influenced by adver- . . 
h ~ l n g .  The drumbeat of publicity for new or "improved" 
Products created its own demand for them, he said. No 

force was at work calling attention to those 
goods and services which are provided by governments, 
bther than the market.34 In his view, as in Downs', the 
Public sector therefore was too small-and apt to remain 
so. 

Contrary to both of these hypotheses, the expansion 
Of federal spending programs proved to be a popular 
Cause. As noted above, public opinion polls published 
"only after Downs and Galbraith wrote showed wide- 
'Pread support for more vigorous governmental activity. 
Funhermore, during the years of the Great Society and 
$ereafter, this aim was largely realized. Neither author 
anticipated these developments. 

Some more recent writers provide an alternative inter- 
pretation. These analysts share with Downs and Gal- 
h t h  a belief that public opinion, in the end. largely 

the outcomes of the governmental process. 
they view public opinion as having been a major 
for governmental expansion, rather than an obstacle 

to it. 
Political scientist Samuel Huntington suggests that 

opinion has braught about important changes in 
% Content of governmental outlays in the post-war pe- 

He identifies two major redirections in expenditure 
in these years. The first, termed the "Defense 

Sh i f t ,  resulted in the military mobilization of the Cold % era. The second, the "Welfare Shift" begun in the 
Qd-1960s, produced a marked expansion of human ser- 
'k and antipoverty programs. The causal patterns dif- 
'9, in Huntington's view. The defense shift was ini- 

by the governmental elite in response to the Soviet 
'4lenge. The welfare shift, on the other hand, was the 
hsult of "popular expectations and group demands." 
But both shifts, Huntington indicates, were given willing 
'h by the publ ic -a t - l~ge .~~ He cites the evidence 
Rovided in the 1974 Store of the Nation 11 study to 
Qmonstrate the far greater public support for domestic 

foreign affairs spending.36 

Huntington was not certain how long the governmental 
expansion of the welfare shift would prevail. The defense 
shift, he pointed out, was terminated by a drastic change 
in the climate of public opinion. Huntington detected 
some evidence in the most recent (1972-74) polls that 
the public was adopting more "conservative" orienta- 
tions. On the other hand, he noted that the well-organized 
beneficiaries of spending programs and the governmental 
employees allied with them had a substantial stake in the 
continuation of large-scale spending programs.37 

More recent poll data, especially that from the 1976 
State of the Nation fII survey, does indicate a declining 
level of popular support for many domestic programs. 
This is most obvious in connection with welfare pro- 
grams aimed directly at helping the poor. In the early 
'60s, the proportion of the public advocating reductions 
in such welfare spending was very small (7%).38 But, 
by 1976, those advocating reductions in spending for 
welfare and food stamps had become a third of the pop- 
ulation, outnumbering the proponents of increases by a 
goodly margin. The modal (or most common) view was 
that spending for these programs should be kept at the 
existing level, as shown in Table 3 .  

Such opposition to expenditure increases has not 
appeared on social welfare programs construed more 
broadly-those aimed at assisting the elderly, improving 
medical and health care, upgrading education, and solv- 
ing urban problems. However, a close comparison of the 
Watts and Free surveys for 1972 and 1976 does indicate 
a more modest slackening of support for increased spend- 
ing in these and many other areas. The relevant data 
appear in Table I. 

Table 3 

AlTlTUDES TOWARD WELFARE 
SPENDING, 1976 

Desired 
Expenditure Food 

Level Welfare Stamps 

Increased 22% 22% 
Kept at Present Level 39 38 
Reduced 28 27 
Ended Altogether . 7 10 
Don't Know 4 3 

TOTAL 100 1 00 

SOURCE: William Watts and Lloyd A. Free, State of the Nation 
111 Lexington, MA, D.C. Heath and Company, 1978, p. 193. 



Figure 2 

Public Support tor Wago and Price Controlm 

Percent 
1911-78 

Favor wage-price controls 
Controls removed 
April 30, 1974 

Nixon places strict 
controls, Aug. 15, 1971 - 

50 

40 
WWll controls lifted, 

30 Nov. 1948 

SOURCE: Public Opinion, MayIJune 1978, p. 25. 
. . 

Finally, Watts and Free comment that their results 
confirm 

. . . The widespread "gut feeling" that Amer- 
icans are becoming somewhat less enthusiastic 
than before about federal programs that have a 
big price tag. The shifts . . . indicate that there 
has been a significant decline in public support 
for no less than 13 domestic programs. . . .39 

Thus far, these changes have not been large enough to 
much alter the balance of opinion on public expenditures. 
But the trend indicated-if it should persist--could mark 
the close of the "welfare shift," as Huntington has de- 
scribed it. 

Regulation 

A second area in which public opinion polls have 
frequently found support for governmental activism in- 
volves regulatory policies. Popular majorities have often 
indicated a willingness to use the power of government 
to influence the operation of the economy and to control 
socially unacceptable activities. Yet, at the same time, 
increased regulation has lacked the kind of lopsided ad- 
vocacy which has generally appeared in responses to 
questions on domestic expenditures. On these issues, 
public opinion is more frequently divided, and the nation 

appears to be far more selective in its desire for govern' 
mental intervention. 

The evidence on these questions is less complete thfl 
that regarding spending. Fewer questions have been 
asked by the pollsters, and those which they have used 
have been asked less frequently. Thus, it is more difficult 
to detect trends in sentiment over time. 

Still, the available survey data certainly does indicate 
that the public believes it necessary for the govern@'t 
to provide a protective shield against the abuse of eco- 
nomic power. A general expression of this interventionist 
philosophy was provided by results to the 1973 Senate 
committee study. At that time, a large majority of the 
population-76%-indicated agreement with the state- 
ment that "the federal government should not run 
life of the country, but should regulate major cornpaniest 
industries, and institutions to be sure that they don't take 
advantage of the public."'O Similarly, just one-third Of 

the public agreed with the classic statement of laisseZ 
faire doctrine, "the best government is the gover@e't 
that governs least. "4' 

When it comes to the central issues of national dO' 
nomic performance, tough federal measures have 
quently found substantial backing. For example, the 
of wage and price controls was advocated by pop da' 
majorities during the Second World War, in the earlY 
'50s, and again in the early '70s, as Figure 2 illustrates' 
At certain times, the public has been more interventior 



minded than governmental leaders. In February 1972, 
55% of the public indicated that they wanted stronger 
fontrols on prices than those the Nixon Administration 
ki already put into effect.42 In April 1978, a Gallup 
Poll indicated that 50% of the population favored "bring- 
k back wage and price controls," although neither 
hsident Carter nor key Congressional leaders believed 
h t  controls were justified or would prove effe~tive.~'  
h the view of some analysts, public acceptance of 

governmental regulation of the economy has become 
&re widespread in the post-war years, as groups which 
f ~ e r l y  voiced opposition have changed their stance. 

the New Deal period, Ladd points out, economic 
emlation was supported by members of the working 
C ~ S ,  but opposed by most professionals and managers. 
fiis has changed. In 1940, some 70% of professional 
Ud managerial personnel surveyed by the Gallup or- 
wization indicated that there should be less federal 
%dation of business than there was at that time. By 
'961, on the other hand, 37% of the same population 
group believed that laws regulating business corporations 

"not strict enough," while only 16% felt that such 
were "too strict." Nearly identical support for in- 

w d  regulation was voiced in the latter year by the 
w u a l  workers surveyed .M 

, Yet, acceptance of the necessity of some governmental 
@mention stops far short of the regulatory equivalent 
? a  "blank check," even when the goals are regarded 

important. Survey responses to regulatory measures ' Went polls are highly selective. Certain proposals 
%ive strong backing: for example, in 1972, 81% of 

Surveyed indicated that they would favor a national 
Prohibiting the sale of beverages in throw-away bot- 

h or cans. But another measure aimed at enhancing ' quality of the environment was quite unpopular: only 
of the population supported "prohibiting an in- - in certain kinds of industrial activities" as means 

environmental pollution.4s 
1973, responses to the Senate committee study re- 

Q~ a high degree of opposition to several regulatory 
lolicy proposals, especially those which might be con- - as infringing upon First Amendment rights or vi- 
%% an individual's privacy. These poll responses 

in Table 4. It is noteworthy, for example, that 
'3g Qf the respondents indicated that they would object b 

Police searches without a warrant as a means of con- 
'&% drug abuse. But control of drug abuse was at 
lg t h e  a major national concern, as the State of the 
'""1 survey indicated, and three-quarten of the pop- 

in 1972 believed that spending for narcotics con- IW be increased.& Similarly, a majority opposed 
Rstrictions on the use of handguns, although crime 

rates and violence were also regarded as two of the 
foremost domestic  problem^.^' 

Current polling data, obtained from a 1978 CBS Newsl 
New York Times survey, also illustrate the selectivity of 
public opinion ih the use of governmental regulation to 
control various "harmful" conditions. As indicated in 
Table V, large majorities favor regulation of unsafe job 
conditions but oppose restricting the sale of the sweet- 
ening agent, saccharin. Opinion on other contemporary 
issues is more closely divided. 

Table 4 

PUBLIC OPPOSITION TO VARIOUS 
REGULATORY POLICIES, 1973 

Percent 
Policy Opposing 

If the police said they needed to 
come into your home without a 
search warrant to control drug 
abuse. 

If government said price of bread 
had to go up five cents in 
order to send wheat to Russia 
and China to keep peace. 

If government said people had to 
keep their gun at a local police 
station. 

If police made spot checks at 
traffic lights to see if people 
have safety belts on. 

If government required every 
residence to be inspected for 
leaks that wasted heat or fuel. 

If government required auto 
owners to bring in their cars 
every three months for 
inspection. 

If government asked all 
demonstrations to be called off 
so government leaders could 
get their work done. 

If government imposed a stlff 
fine for littering. 

SOURCE: A Survey of Public Attitudes by the Subcommittee 
on lntergovemmental Relations of the Committee on Govem- 
ment Operations. Confidem and Concern: Citirens View 
American Government. U.S. Senate, 93rd Cong., 1 st sess.; 
Part I. December 3. 1973. p. 151. 



Table 5 

ATTITUDES TOWARD GOVERNMENTAL REGULATION, 1978 

"I'm going to name some of the ways government regulates things it thinks might be harmful. 
I'd like to know If you think the government should regulate these things or if It should leave 
decisions to individuals." 

Regulatory Activity 

"Should government set safety standards and require changes in 
job conditions if it thinks they are harmful, or should each 
factory set its own rules?" 

"Should government restrict the sale of handguns, or should 
adults be able to buy any gun they feel they need?" 

"Should the government restrict the sale of marijuana if it thinks it 
is dangerous, or should it warn people and let them make their 
own decisions?" 

"Should the government restrict the sale of food and drugs that it 
thinks are dangerous, or should It warn people and let them 
make their own decisions?" 

"Should government, at some level, restrict the sale of 
pornography to adults, or should adults be permitted to buy and 
read whatever they wish?" 

"Should the government restrict the sale of saccharin if it thinks it 
is dangerous, or should it warn people and let them make their 
own decisions?" 

Percent Favoring 
Regulation 

SOURCE: CBS NewsINew York Times poll, January 8-12, 1978, quoted in Public Opinion May/June 1978, p. 26. 

Yet, while popular attitudes are mixed, many analysts 
of regulatory policies do explain their widespread use 
and growth by reference to the presumed content of pub- 
lic opinion and various aspects of the American political 
culture. Political scientist Donald J. Devine notes that 
regulation has been the American alternative to a socialist 
economy through the nationalization of key i nd~s t r i e s .~~  
Many polls in the Great Depression and the post-war 
years revealed a clear preference for private ownership, 
with limited governmental controls. Even under serious 
hardship, the belief in a free enterprise system remained 
strong. This has also been true during the more recent 
economic setbacks.49 

On the other hand, support for economic regulation 
reflects, in the view of such commentators as journalist 
Paul H. Weaver, a widespread distrust of business, es- 
pecially big business. Although most Americans re- 
garded the nation's economic system as the most pro- 
ductive and generally most admirable in the world, large 
corporations are nonetheless regarded as unscrupulous 

in the pursuit of goals which may be harmful to indi- 
viduals. Moreover, corporate profits are thought to be 
excessive, and are estimated to be six or seven ti@ 
higher than they actually are. It is on this basis, weaver 
observes, that the general public calls for the contin* 
tion and even the expansion of federal regulatory active 
i t i e ~ . ~  Recent opinion poll findings seem consistent W itb 
Weaver's conclusion, as Table 6 illustrates. 

In the view of these analysts, then, there is a c e d  
discontinuity in attitudes toward "private enterprise ,' oa 
the one hand and "big business' on the other. The fad 
is widely applauded, while the latter is regarded wih 
some suspicion. Everett Ladd is explicit on this point: 

It is one thing to attack certain business fims 
and practices and quite another to devalue p i -  
vate property. In the public's eye, private en- 
terprise and Exxon are not one and the same. 
It is perfectly possible to say, "Damm those 
oil companies; they're doing this and that 



wrong." and still be committed to property 
rights and to a private enterprise sy~ tem.~ '  

Other theorists suggest that the historical tradition of 
limited government may also encourage the use of com- 
mand-and-control regulatory techniques, rather than 
more indirect fiscal incentives, to accomplish public pur- 
Poses. Charles L. Schultze observes that the Constitu- 
tional structure of western democracies has always fo- 
cused on protecting individuals from the abuse of 
$ovemmental authority. This protective framework has 
been provided by a detailed legal prescription of indi- 
vidual rights and governmental powers. A legalistic strat- 
egy has been transferred, Schultze believes, to the newer 
Spheres of governmental activity involving economic and 
F i a l  problems-although it is much less appropriate 

these fields. Lawyers tend to dominate the policy- 
making process and continue to rely on these techniques, 
although the results are often both inefficient and un- 
hessarily intrusive.52 

A related argument is offered by Schultze's former 
Brookings Institution colleague, Herbert A. Kaufman. 
gaufman sees the real origins of governmental "red 
%e" in such widely accepted political values as com- 
passion and representativeness. Although bureaucrats are 
Ofkn made the scapegoats for the profusion of proce- 
dures and requirements, Kaufman believes that this only * attention away from the real perpetrator: ourselves.53 

Table 6 

TRUST AND CONFIDENCE IN 
AMERICAN BUSINESS AND 
INDUSTRY, 1972 and 1976 

'How much trust and confidence do you have 
In American business and industry today 
*n it comes to operating efficiently and in 

interest of consumers?" 

b e e  of Confidence 1972 1976 

Great Deal 10% 9% 
Fair Amount 50 46 

k t  very ~ u c h  30 36 
)(Om ~t AII 6 6 
bn't Know 4 3 

TOTAL loooh 100% 

~ R C E :  William Watts and Lloyd A. Free, State of the Na- 
b~ New Yo*, NY, Universe Books, 1973, p. 299; State of the 
~ 1 1 1 ,  Lexington, MA, D.C. Heath and Company. 1978. P. 

Compassion, Kaufman suggests, spurs procedures to 
protect people from each other-buyers from sellers, for 
example. It requires that individuals be protected from 
hardship, and~hat  "systemic breakdowns" of basic in- 
dustries be prevented. Each of these goals requires gov- 
ernmental policies and procedures. Similarly, the his- 
torical distrust of government, and the quest for safeguards 
against the abuse of authority, has produced complex 
procedures to assure the representativeness of govern- 
mental action. A desire for due process, for the consid- 
eration of all affected interests, and for public access and 
participation, each contributes to "red tape" in govern- 
mental deci~ionmaking.~~ 

Concern About Taxation 

Despite the substantial support for governmental ac- 
tivism indicated in the previous sections, the size of 
contemporary government is also a source of very sig- 
nificant public concern. This appears in a number of 
areas, each of which will be discussed. One of the most 
prominent and obvious, however, is the pocketbook 
issue: taxation. 

Popular advocacy of increased governmental expend- 
itures does not imply an equal public willingness to bear 
new or larger taxes. The opposite is true: while most 
polls have shown that much of the public believes that 
public expenditures are in many fields "too small", the 
majority also believes that taxes are "too high". Gallup 
surveys on federal income tax levels over the past 35 
years make this conclusion plain, as Table 7 indicates. 
In 14 of the 17 years included, more than half of the 
respondents insisted that their own income tax payments 
were too high. Similarly, Louis Harris survey data in- 
dicate that two-thirds or more of the populace has con- 
sistently regarded its federal income tax payment as too 
high in the period 1969-78.55 

This point of view has often been stated in quite vo- 
ciferous terms. Thus, since 1969, a majority of the pop- 
ulation has regularly declared that it had reached the 
"breaking point" on taxation. Almost three-quarters of 
the respondents to a Harris poll took this position in 
1977,. as Table 8 shows. Deep distress as also in- 
dicated in responses to the polls conducted in the wake 
of the June 1978 "taxpayers revolt. " Sixty-seven percent 
of the population professed to favor a Constitutional 
amendment ' 'that would cut the amount federal, state, 
and local governments collect from you in taxes, and 
that would limit future taxes."% Twenty percent were 
opposed. In the same poll, 56% of the population in- 
dicated that they favored "a one-third cut in federal 



Table 7 

OPPOSITION TO FEDERAL INCOME 
TAX LEVEL, 1941-73 

"Do you consider the amount of federal (na- 
tional government) income tax you have to pay 
as too high, about right, or too low?" 

Year 
Percent saying 

"too high" 

1941 54% 
1 948 57 
1949 43 
1950 56 
1951 52 
1952 7 1 
1953 58 
1957 6 1 
1959 5 1 
1961 46 
1962 48 
1963 52 
1 964 55 
1 966 52 
1967 58 
1969 69 
1973 65 

SOURCE: Gallup Opnion Index, summarized in Parris N. 
Glendening and Mavis Mann Reeves, Pragmatic Federalism, 
Pacific Palisades, CA, Palisades Publishers, 1977, p. 141. 

income taxes even if it meant a substantial cut in federal 
programs, " while 30% objected to this proposal.57 
Whether these opinions were in fact much different from 
those expressed in previous years, or whether the vo- 
ciferous opposition to taxation was only a temporary 
response to the national publicity given to a California 
referendum, was a matter of disagreement among various 
commentators. 

At any rate, it is with good reason that opinion analysts 
over the years have stressed the contradictory nature of 
popular views on taxation and spending. Poll after poll 
has produced similar results. The 1963 Mueller study 
noted that there was a "lack of congruence" in public 
opinion in this area.58 A decade later, in 1973, the Gallup 
Opinion Index noted: 

Voters of the nation find themselves in their 
usual dilemma regarding federal spending, as 

revealed by Gallup surveys over a period of 
many years. On the one hand, they would like 
Congress to appropriate ample funds for their 
favorite social programs. On the other, they 
think the budget should be balanced and that 
income taxes should not be increased.59 

More recent studies also note the same contradiction. 
The State of the Nation III found "rhetoric and real it^" 
to be "strongly at odds" on the issues of taxation and 
balancing the budget: 

On the one hand, it is beyond doubt that the 
individual American would like to pay fewer 
taxes and would find great psychological and 
philosophical satisfaction in seeing a neat an- 
nual balance between federal revenues and ex- 
penditures. But, at the same time, our survey 
data and other sources confirm that the public 
has a marked preference for maintaining, if not 
increasing, the present level of spending on a 
broad array of domestic programs. The fact 
that these two goals are logically incompatible 
has never diminished the ardor with which they 
may be espoused. . . .M 

This dichotomy appeared again in the wake of tbc 
June 1978 "Proposition 13" survey study for ~ e w s w e ~ ~  
magazine. The magazine reported that 

Table 8 

TAXES AT THE BREAKING POINT, 
1 969-77 

"As far as you (and your family) are corr 
cerned, do you feel that you have reached tfic, 
breaking point on the amount of taxes you @ 
or not?" 

Percent at 
Year Breaking point 

1969 61 % 
1970 60 
1971 64 
1974 57 
1977 72 

SOURCE: Louis Harris and Associates surveys, summarized 
n Public Opinion, MarchApril 1978, p 26; and Pan. 0% 
jening and Mavis Mann Reeves, Pragmatic Federalism, 
:ific Palisades, CA, Palisades Publishers, 1977, p. 148. A 



. . . 57% of the public favors a Jarvis-style tax 
cut in their states. But the vast majority do not 
believe that their communities are spending too 
much on local services. In short, the American 
tax payer seems to want it both ways-lower 
taxes and ample  service^.^' 

Similarly, a CBS NewslNew York Times poll indicated 
that, while 75% of the respondents favored the idea that 
6' 

the national government should be required by law to 
have a balanced budget," only 42% agreed that "the 
federal government must have a more balanced budget 
even if it means spending less money on programs for 
Such things as health and education. "62 

These contrary views make themselves heard in Wash- 
lnS0n, of course, and influence public policy. James L. 
Sundquist comments: 

As every politician knows, the average voter 
feels no compulsion to be consistent. Asked 
whether he feels that the government should 
take action to solve a pressing social prob- 
lem-be it unemployment, civil rights, a 
school shortage, or'whatever-he is likely to 
answer in the affirmative. But asked whether 
the federal government is doing too much- 
whether it should cut spending and cut taxes 
and return governmental functions to the 
states-he is apt to answer in the affirmative 
also.63 

Similarly, David R. Mayhew observers that "in the pub- 
% mind the connection between [spending and taxation] ' there, but it is decidedly ambiguous. 

Individual Congressmen seem to regard the conflict ' Public values as quite real. In the wake of the June 
1918 "tax revolt," a frustrated Representative drafted ' imaginary letter to his constituents: "Thank you for 
9 'message,' but I need a little guidance on your prior- 

Am I, for exampie, to consider your latest com- 
&sication as canceling previous messages you have 
bt me in behalf of bigger and better federal services?" 

e m e d  unlikely to this anonymous Congressman that 
Constituents really wanted cuts in spending for na- 

'!Ql security, Social Security, unemployment compen- 
agriculture, interstate highways, industrial safety, 

"mnmental protection, public health, veteran's ben- 
''9 and other extremely popular public programs." 

political analysts have attempted to discern how 
kb l i~  officials cope with the conflicting fiscal pressures 

upon them. First, it seems probable that the con- 
% a b u t  taxation does temper the desire for additional 
Pending, and thus slows expenditure growth. Thus, a 

series of ACIR polls have suggested that very, very few 
Americans-just 6% in 1979-want to increase both 
services and taxes, while substantial numbers (39%) 
would prefer cutbacks and a plurality (46%) favors sim- 
ply maintaining current levels.66 

The impact is apparently felt in Washington. Political 
scientist David R. Mayhew observes that the Congress 
has necessarily established institutional points of con- 
straint within the budget and appropriations processes 
to prevent the pressure for additional spending to push 
taxes to intolerable levels. The members who serve on 
these committees are "rewarded" with internal prestige 
and perquisites for performing a task which is generally 
unpopular, but necessary to the successful functioning 
of the Congress as an in~titution.~' 

Another student of the Congress, political scientist 
Gary Orfield, believes that the spending-taxation conflict 
is an important source of political deadlock, since each 
of the two inconsistent positions of the public is amply 
represented. It also encourages the Congress to traffic 
in small new programs, rather than large-scale reforms 
which would require a visible increase in taxation and 
results in the underfunding of those large new programs 
which are es tab l i~hed .~~ 

The popularity of administrative reforms aimed at re- 
ducing "waste" and raising "productivity" also makes 
sense in this context. Departmental reorganization, new 
management and budgetary processes, and personnel in- 
centive systems all hold out the promise of maintaining 
or improving services while holding the line on--or even 
reducing-taxes.@ In the midst of the Proposition 13 
revolt, opinion analyst Everett Carl1 Ladd, Jr. commented 
that 

The public has virtually been shouting: "YOU 
can make cuts in our taxes without reducing 
public services. We know you can." Almost 
every major survey on the topic documents the 
exceptional emphasis voters place on govern- 
mental waste and ineff i~iency.~~ 

Rightly or wrongly, government is regarded as very 
wasteful in its use of funds, and this belief has been 
growing. Between 1964-78, the percentage of the citi- 
zenry believing that "government wastes a lot of tax 
dollars" rose from 48 to 79%.7' The federal government 
bears the brunt of the criticism, as Figure 3 shows. A 
1978 Gallup poll found that the public thinks Washington 
wastes half of all the tax moneys it receives.'? 

A desire to offer public benefits without increasing 
taxes might also encourage the use of regulatory meas- 
ures, rather than fiscal subsidies, to accomplish domestic 
objectives. Because the costs of governmental regulation 



FIGURE 3 

Attthnlos of Qovommont.1 W..tel 

-- 

iOURCE: Survey by CBS News/New York Times, June 
9-23, 1978, in Public Opinion, July/August 1978, p. 33. 

'Question: "Which level of government do you think 
tastes the biggest part of its budget-the federal govern- 
lent, the state government, or local governments?" 

are borne by the industries affected, or are passed on to 
consumers, instead of being paid directly by taxpayers 
and the national treasury, they are less visible-and less 
likely to create popular discontent. 
Tax policies may also be affected. A number of po- 

litical economists believe that the opposition to taxation 
encourages the overuse of those taxes which are least 
visible and hence arouse the least public opposition. 
Anthony Downs, for example, has mgued that govern- 
mental officials tend to hide the full costs of government 
programs through excessive reliance on indirect taxation 
and inflationary finance." James M. Buchanan has ex- 
plored the probable consequences of a Machiavellian- 
style political system in which the ruling group sought 
to minimize the level of taxpayer resistance to revenue 
collections. Some, but not all, of the major features of 
the U.S. tax code can perhaps be accounted for by this 
line of theoretical inquiry.74 

Other analysts note that, whether deliberately or by 
happenstance, certain features of the system of taxes (or 
"Fiscal Extraction Devicesw-FEDs, as one writer 
terms them) do reduce the public's perception of the 
overall tax burden." This problem of "fiscal illusion" 
might encourage the over-expansion of those public pro- 

grams which utilize the most confusing forms of finance 
.(Social Security is an example)76 and, indeed, could * 
sult in an excessively large public sector as a whole. 

Similarly, tax expenditures-or "loopholes," to their 
critics-provide tax relief to particular groups or for par- 
ticular purposes while their costs are largely hidden from 
the general public, since they involve foregone revenues 
rather than budget outlays and are dispersed very widely 
among all taxpayers. Yet the true economic costs in the 
aggregate are quite substantial, amounting (in FY 1 9 7 ~ )  
to $1 13 billion, or more than one-fourth of all federal 

The Dilemma of Ideology 

A second way in which the general public has ex- 
pressed opposition to the growth of the federal govern 
ment is apparent at the ideological level. As indicated 
in Chapter 3 of this volume, the responses to survey 
questions concerned with such emotionally chgg ed 

issues as the power and size of government and 
governmental "interference" with private or local affM 
show an attitude which conflicts with that implied by 
answers to questions on specific expenditures and reg- 
ulatory issues. Many Americans are not comfortable with 
the new role of the national government, and say they 
would welcome a return of greater responsibility to the 
private sector, local communities, and to individuals 
themselves. 

This dilemma of consistency was a central theme 
the 1968 study, The Political Beliefs of Americans Free 
and Cantril stressed the sharp difference in 
titudes toward federal spending programs on the O"e 
hand and ideological views on governmental intervention 

5%) on the other. A substantial majority of the public (6 ,, 
could properly be classified as "operational liberals9 
they said, because of their support for many spec i6C 

types of federal expendit~res.~s But, in contrast, the sw 
vey respondents were much more closely divided 06 

're questions with marked ideological content. 
views tended to predominate (by a small margin) d 

7 9  *itb questions relating to governmental "interference 
we@ the economy and subnational governments, and to 

expressed even more frequently on questions relating 
individual responsibility for economic advancemeeP 
Hence, while a substantial majority of the public CoU ld be 

classified accurately as operational liberals because 
of 

also their support of federal spending programs, manJ', 
could be described as "ideological conservatives 
cording to their basic values. 

This same dichotomy has been reaffirmed in 
succeeding studies. Indeed, in the late 1970s, it aP 



Q. In general, government grows bigger as it provides more services: 
Do you favor: 

Smaller government with fewer ser- Large government with more ser- 
vices, OR vices? 

(30% of Sample) 

(Favor rmalla govern-.) 
(Favor l a w  governmcmt.) 

SOURCE: William Chapman and Barry Sussman. 
"Americans Divided Over Role of Government. Survey 

(Based On interviews. Figures may Finds," The Washington Post, May116, 1976, pp. A 1, 
not add to 100% because of rounding.) A 9. 

$at ideological conservatism had been growing as a part- 
& to continuingly dominant l iberali~rn.~~ Moreover, 
Qring the 1970s, a concern that the federal government 
brr gmwn "too big" became widely shared by many 
?hMs as well as conservatives. Survey data gathered 
a 1964 found that 7 1 % of "conservative" respondents 

they decribed themselves) felt that the government 
'?oo big." Only 24% of "liberals" held this view- ' might be expected, given the traditional ideological 

h e s  of reference. But in 1972, and again 1973, these 
'@antes were drastically reduced, according to a study 
b a r e d  for the Twentieth Century Fund. In these years, 
%orities of both liberals and conservatives believed 

the government had become too large.' Similarly. a 
survey conducted in 1976 for The Washington Post 

Ound that attitudinal differences between liberals and 
%rvatives on the proper size of the national govern- 
brPt Were surprisingly small, as Figure 4 shows. Al- 

half of the liberals indicated that they would prefer 4 '6 

Smaller government with fewer services," as did 64% 
conservatives. 
results of these and other surveys thus indicate, 

view of many thoughtful commentators, that there 
'hen for more than a decade an inadequate alignment 
h n  political values and political actions. As a prac- 

matter, most of the public has supported a wide 
%Of governmental initiatives to solve domestic prob- 

lems; on a philosophical basis, however, many citizens 
express concern about the aggregate consequences of 
these interventions. In 1968, Free and Cantril concluded 
that political ideology had lagged behind the social, 
economic, and governmental changes of the 20th Cen- 
tury, reflecting more 

. . . the underlying assumptions of a laissez- 
faire philosophy than . . . the operating 
assumptions of the New Deal, the Fair Deal, the 
Fkw Frontier, or the Great So~iety.~ '  

From an historical and comparative perspective, the 
persistence of conservative "Lockean" values seems to 
account for both the comparatively small size of the 
public sector in America and the rejection, by the left 
as well as right, of socialist doctrines. To a foreign ob- 
server, these attitudes are both striking and unusual. 
British political scientist Anthony King has considered 
the question of why the role of government is so much 
smaller in the U. S. than in other advanced nations. After 
reviewing a broad range of political and economic the- 
ories, he has concluded that the ideas of the Lockean 
tradition are the crucial factor: "the state plays a more 
limited role in America than elsewhere, King explains, 
"because Americans, more than other people, want it 
to play a limited role."82 



While such observations do not help explain the dy- 
namics of recent governmental growth in the U.S., they 
probably do indicate why the process of public sector 
expansion has been greeted by serious ideological mis- 
givings. The growth of governmental responsibility- 
throughout the course of American history but especially 
in the past 40 years-has necessarily compromised tra- 
ditional values. Yet traditional doctrines have not been 
much altered to keep in step with these events. The 
credos of the early 18th century still constitute our most 
valued political heritage and provide the rhetoric and 
symbolism for our political life. Indeed, the major shifts 
in public responsibility have been justified as ways to 
protect traditional values, not attempts to modify or re- 
place them. The governmental and economic reforms of 
the Progressive era, the New Deal, and the Great Society 
were said to be harmonious with a social order based on 
private enterprise, individual responsibility, federalism, 
and limited government. And the leaders who articulated 
the purposes of these efforts were themselves experi- 
menters seeking solutions to particular problems, not the 
advocates of a new political and social order. Pragma- 
tism, too, is a national philosophy. Daniel J. Boorstin 
comments: 

The mystic rigidity of our ''PerfOrmati~n'' the- 
. - . - - - - - 
ory has been ~ o n ~ t e n t  with great flexibility 
in dealing with practical problems. Confident 
that the wisdom of the Founding Fathers some- 
how made provision for all future emergencies, 
we have not felt bound to limit our experiments 
to those which we could justify with theories 
in advance. In the last century or so, whenever 
the citizens of continental western Europe have 
found themselves in desperate circumstances, 
they have had to choose among political pa/- 
ties, each of which was commited to a partic- 
ular theoretical foundation for its whole pro- 
gram-"monarchist," "liberal," ' 'catholic," 
"socialist," "fascist," or "communist. " This 
has not been the case in the United States. Not 
even during the Civil War: historians still argue 
over what, if any,-political theory Lincoln rep- 
resented. In the crisis which followed the Great 
Depression, when Franklin D. Roosevelt an- 
nounced his program for saving the American 
economy, he did not promise to implement a 
theory. Rather, he declared frankly that he 
would try one thing after another and would 
keep trying until a cure was found. "The coun- 
try demands bold, persistent experimentation. 
It is common sense to take a method and try 

it: if it fails, admit it frankly and try another." 
Neither he nor his listeners doubted that what- 
ever solution, within the limits of common-law 
liberties, might prove successful would also 
prove to have been within the prevision of the 
Founding Fathers. 83 

Yet, the twin traditions of pragmatism and Locke, of 
governmental action and limited government, have in- 
creasingly clashed. Whatever the virtues of each indi- 
vidual program, the combined effect-as indicated by 
the opinion polls-has been discomfiting. And the net 
results of this governmental pragmatism-judged by the 
appropriate pragmatic standard, "does it workw--have 
fallen well short of popular expectations. Thus, in the 
view of political scientist Gary Orren, what appears to 
be a "shift to the right" over recent years does not reflect 
an abandonment of traditional liberal objectives but 
rather dissatisfaction and disenchantment with govern- 
mental performan~e.~ Ladd and Lipset concur, noting 
that 

. . . one cannot find a single area involving a 
change in governmental or social values over 
the past decade and a half where people now 
want to go back to the condition that prevailed 
earlier. . . . Indeed, there is still a demand for 
governmental answers to the entire assortment 
of national problems .as 

-- . 

Doubts and-~issents 

The contradictory elements of public opinion as noted 
above, when coupled with a variety of empirical inves- 
tigations of the linkages between public opinion on the 
one hand and actual governmental policies on the other, 
raise serious doubts about the extent to which changes 
in governmental size may be attributed directly to pub? 
desires. Indeed, political researchers have found it dlf- 

ficult to establish clear connections between the two. 
V. 0. Key. Jr., the author of an early and i n f l ~ e n ~ ~ l  

text on the subject, found the interaction between public 
opinion and public policy to be extremely complex a" d 
v B " ~ ,  but still concluded that "government may .bc 
regarded as operating within a context of public opinion 
that conditions its a~tions."s6 ~ h o u g h  this context 
SXmed neither "rigid" nor "precise," it could "limit 
either the range or timing of public action. "87 

At the same time, however, Key stressed that public 
opinion usually left political leaders with much room 
maneuver: 



. . . the articulation between government and 
mass opinion is so loose that politicians enjoy a 
considerable range of discretion within which 
to exercise prudence and good sense. Our ex- 
plorations into the nature and form of mass 
opinion leave no doubt that its directives tend 
toward generality rather than specificity. Even 
on broad issues on which opinion becomes fair- 
ly well crystallized room may remain for choice 
among a variety of specific actions.* 

Key also distinguished three different patterns of popular 
consensus, each with a different relationship to public 

Most continuing governmental services, pro- 
grams, and rules, he suggested, are bolstered by a "sup- 
portive consensus. " In these cases, the public gets what 
it wants because it likes what it has. A second common 
&R of relationship is the "permissive consensus," 
which provides general support for some form of gov- 
emmental action--if and when technical problems are 
solved and the key opponents quieted. In these instances, 
Public opinion is tied only loosely to specific govern- 
mental decisions: 

The consequence of a permissive consensus is 
not necessarily action tied closely to the de- 
velopment of that consensus. Rather the timing 
and precise form of the action taken, if it is 
taken at all, depend on circumstances peculiar 
to each issue. The press of other matters may 
divert attention. Small groups may be able to 
block action. Indeed, those responsible may 
judge it not in the long-run public interest and 
may decline to act, usually without fear of 
public reprisal. Yet the context of public at- 
titudes gives government freedom to act if that 
is judged  desirable.^ 

on rare issues of great moment, there is formed 
a "consensus of decision" in which public opinion is 
decisive, even directive, of some particular policy. Key's 

U.S. entry into World War 11. 
MW recent research offers little that contradicts Key's 

perspective. At most, public opinion may be said 
to help "set the agenda" for political debate on major 
issues91--b~t it certainly does not usually dictate out- 
OoWs. Even when the public's views are well-formu- 
h, they usually "emphasize the achievement of re- 
Qlts, rather than the means used to achieve those results. 
b f o r e ,  [public opinion] characteristically offers little 
direction as to what new policies ought to be adopted. " 9 ~  

On the great majority of policy questions-the bread 
and butter issues of government--public opinion has 
been found to be weak, inarticulate, or even nonexistent. 
Thus, Richard Rose observes that 

. . . studies of public opinion . . . have found 
that the fundamental obstacle to government by 
public opinion does not rest in the cornmunica- 
tion process, but rather in the character of pub- 
lic opinion. The mass of the . . . people have a 
limited range of things that they wish to com- 
municate to their governors; on many everyday 
concerns of government, the majority opinion 
is "Don't Know". . . . This is not to say that 
people have no views about what the govern- 
ment should do, or about the competency or 
sincerity of men in government. At election 
times, members of the general public can ex- 
press their preference about who should govern. 
Between elections, the measures that most con- 
cern them are simple but basic-peace and 
prosperity. The complex diplomatic means to 
these ends a& hardly appropriate for solution by 
referendum." 

Using similar terms, Ladd and Lipset have concluded: 

. . . public opinion is clearly not the sole or 
even the main determinant of public policy at 
the national level. Many of the specific reac- 
tions that are voiced to the pollsters reflect 
weakly held views. Opinion surveys have re- 
ported sharp reversals in popular sentiment fol- 
lowing decisive actions by the President and 
Congress. What the polls reveal is the general 
mood of the electorate; their results are not the 
equivalent of referenda held following cam- 
paigns in which arguments on both sides have 
been presented to the electorate.% 

Looking at the matter from the receiving end, it seems 
plain that the "roar of the crowd'' is often no more than 
a murmur in Washington. Members of the Congress do 
not and cannot know the views of their constituents re- 
garding the specifics of most of the matters which come 
before them. Hence, they must instead rely upon other 
sources of advice. Donald E. Matrhews and James A. 
Stimson, two experts on the legislative process, comment 
that 

The trouble with the direct-representation 
model is that it assumes far too high an infor- 



mation level on the part of both members of 
Congress and their constituents. It may be a 
fairly accurate picture of the process of rep- 
resentation when constituents are highly in- 
volved and the matter simple--emotionally 
charged, symbolic issues like flag-burning or 
school busing, for example. The decision- 
processes of House experts, when dealing with 
issues falling within their area of special com- 
petence, may also bear some similarity to this 
process. But the vast bulk of matters-includ- 
ing most of the "important" o n e s o m i n g  
before the House are low-saliency issues for 
most Congressmen and for most constituencies 
as well. 

Thus, they argue that, in the "normal" voting situation, 

. . . the linkage between the member and llls con- 
stituents is indirect and attenuated. He has-re- 
ceived no authoritative policy guidance from 
"back home" and, instead, makes up his mind 
on the basis of cues from his  colleague^.^^ 

Similar conclusions about the modest impact of public 
opinion also are suggested by those studies which have 
compared poll results with actual public policy out- 
comes. Congruence between the two is by no means the 
general rule, suggesting the need for the term "opposing 
consensusw--a category Key did not mention. For ex- 
ample, a detailed analysis of a broad range of policy 
fields by Robert Weissberg concluded that 

. . . depending on the topic and the time 
period, opinion-policy *congruence does occur; 
however, widespread instances of incongruity 
can also be found. For instance, on the subject 
of Communist China's admission to the United 
Nations the preferences of a majority were in 
accord with government action for a period of 
20 years. On the other hand, perfect incongruity 
is displayed in the area of religious observances 
in public schools. Between these two extremes 
we find almost every conceivable type of re- 
lationship. In some policies, e.g . , capital pun- 
ishment for murder, opinion-policy congruence 
occurs in some years, but not in others.% 

Moreover, he believed that much of the congruence he 
found could plausibly be attributed to chance alone, 
while "the voice of the people" was barely intelligible 
on a great many issues. Only on very broad policies not 
part of the political struggle--national sovereignty, cap- 

italism, the Constitutional order-was opinion-policy 
congruence the rule .97 

Another recent study, by Alan D. Monroe, found the 
level of opinion-policy congruence on 248 items during 
196CL74 to be 64%-somewhat higher than chance 
might dictate, but still not very high. And, as Key sug- 
gested, policy was most likely to be in accord with pop- 
ular views when the latter favored the status quo, rather 
than when it called for change. Furthermore, Monroe 
found a number of instances in which a decade or more 
elapsed between the expression of a public preference 
and the ultimate legislative enactment. Thus, the Amer- 
ican political system seemed, in his view, to be "biased 
against change. "" 

In sum, those who have examined the influence of 
public opinion on governmental decisionmaking in an 
empirical, rather than purely theoretical, manner stress 
the weak coupling between the two. The work of these 
analysts suggests that, if public opinion has influenced 
the growth of government in any way, it could only have 
provided the foundation, not erected the structure. 

Summary and Conclusion 

Many political analysts look to public opinion as a 
major motivator and chief constraint upon public activ- 
ities, the ultimate foundation upon which the edifice of 
modern government rests. Economists such as Downs 
and Galbraith, political scientists like Huntington and 
Devine, and sociologists including Canuil and Free, all 
share a common belief that the direction and content of 
public opinion is a major influence on the eventual out- 
comes of the political process. Thus, these writers SUB- 

gest that both the size of government and, at least in 
general outline, the nature and content of public policy 
can best be explained by reference to the political values 
and orientations shared by large groups in ~ m e r i c a  
society. 

The survey findings and scholarly commentary re' 
viewed in this section provides a number of insights into 
public opinion as it relates to the question of govern- 
l'nental growth over the period since 1960. Various stud- 
ies have suggested that 

Public opinion has generally been supportive of 
increases in federal spending for a very broa d 
range of domestic purposes. This may have en' 
couraged the broadening role of the national gov- 
ernment. At the same time, however, most of the 
~uMic has opposed increases in taxes. These con- 
tradictory attitudes are felt in the Congress, ad 
leave a mark on the development of public policy. 



Changes in expenditure priorities from defense to 
domestic fields in the post-war period corre- 
sponded to a major shift in public opinion. The 
most recent survey studies indicate a modest slack- 
ening in support for domestic spending. If this 
trend continues, it might result in lower rates of 
growth for public expenditures. 

Many individuals appear to have inaccurate ap- 
praisals of the costs and benefits of public pro- 
grams. This could encourage the overexpansion 
of programs for which costs are underestimated, 
and underspending for programs for which the 
benefits are not fully recognized. 

While the support for specific regulatory measures 
is quite selective, the general public does believe 
that federal regulatory activities are necessary to 
improve the operation of the economy and to pro- 
tect the public interest. Over-reliance on regulatory 
techniques might result from the American legal 
tradition, the need to assure due process and public 
participation in governmental processes, and the 
success of irrational and emotional political appeals. 

A great many Americans retain faith in a tradi- 
tional, Lockean political ideology stressing lim- 
ited government, individual responsibility, private 
property, and federalism. In historical and com- 
parative terms, these attitudes have been a signif- 
icant constraint on the growth of the public sector. 

Many individuals hold ideological views which 
are not consistent with their practical political at- 
titudes and actions. In particular, many "con- 
servatives" have supported the expansion of do- 
mestic expenditure programs. In recent years, 
many "liberals" as well as conservatives have 
become indreasingly concerned about the size and 
scope of the national government. 

Most major new governmental undertakings have 
been justified as pragmatic responses to particular 
problems, and have been said to be consistent with 
traditional values. New political philosophies have 
not been devised. Yet, the increasing gap between 
political ideals and rhetoric on the one hand, and 
the actual character and performance of govern- 
ment on the other, is a source of deep distress and 
concern. 

Empirical studies have been unable to identify 
much of a direct link between public opinion on 
the one hand and public policies on the other. At 
most, government may be said to operate within 
a loose, permissive "context" of opinion which 

allows decisionmakers substantial discretion in the 
creation and design of new programs. 

'ELECTIONS AND POLITICAL PARTIES 

The electoral process, which at the national level is 
dominated by the two major political parties, is generally 
regarded as the most important mechanism for the 
expression of public opinion on policy questions and the 
involvement of the citizenry in actual policymaking. This 
belief has been supported both by traditional political 
science and by an important body of recent economic 
scholarship, as this section will illustrate. 

Still, this fundamental democratic premise has been 
the subject of severe criticism derived from the results 
of empirical research, especially public opinion polls and 
surveys of actual voting behavior. The literature of 
"behavioral" political science-at least until recently- 
has generally denied that either voters or the parties play 
a significant policy role within the American system. 
Ballot box choices, in this view, are determined largely 
by traditional party loyalties. The parties themselves 
have been regarded as too diverse internally and too 
weak organizationally to have much influence on policy 
outcomes. 

On the other hand, these contentions were never ac- 
cepted unanimously, and have been challenged repeat- 
edly in recent years. A growing body of new scholarship 
asserts that the electoral process has had a greater impact 
on at least the brogd outlines of governmental action than 
was recognized previously. Furthermore, the relation- 
ship among voting, political parties, issues, and policy 
outcomes is now viewed as dynamic, not static, and 
subject to important changes over time. 

Each of these schools of thought, especially as it re- 
lates to the question of the size and scope of government, 
is discussed briefly in this section. 

Voting Choices and Public Policy 

Traditional democratic theory stresses the electoral 
process as the basic mechanism for popular control of 
governmental action. The right to vote has usually been 
regarded as the most significant tool which citizens pos- 
sess for influencing the course of public policy.99 

This perspective has been shared by both expert and 
layman alike. As Hugh Heclo notes: 

The most pervasive analytical tradition identi- 
fies the electoral process and party competition as 
central to policy formation in democratic states. 



Few suggest that elections permit citizens to par- 
ticipate directly in policy formations; rather, such 
writers as Schumpeter and Lipset have argued that 
elections allow indirect popular guidance through 
choice among competitors for public office. Those 
in office are thus held accountable for what they 
have don& and those both in and out of office can 
seek the favor of electors on the basis of what they 
promise to do. . . . 

The democratic influence of elections and par- 
ties has usually been considekd particularly im- 
portant in the development of modem social pol- 
icies, because these polikies are thought to be of 
most direct interest to electoral "consumers." The 
extension of democratic political forms is said to 
have provided greater popular control of leaders, 
who responded over the years with the broader 
welfare policies the electorate wanted.lm 

"Man-in-the-street" theories of democratic governance 
also stress the centrality of electoral control: 

The idea that elections are intended to fa- 
cilitate citizen control over leaders and public 
policy is among the most deeply entrenched 
American political beliefs. From childhood, 
Americans appear to develop a commitment 
to the electoral process and come to view vot- 
ing as the principal vehicle for popular influ- 
ence in government. The image of citizen con- 
trol via the ballot box is shared by virtually all 
strata of American society.I0l 

While it is r e c o w  that actual behavior may fall short 
of this standad-witness the frequency of "get out the 
vote" drives and the urgings by reformers for greater 
civic awareness--thc norm itself has been accepted very 
widely. 

Certain economists who have applied their conceptual 
tools to political problems have often utilized a similar 
interpretation and have, at the same time, refined and 
clarified the traditional theory. The single most influ- 
ential study is ~nthony*Downs' book, An Economic 
Theory of Demo~racy . '~  In Downs' economic model, 
political parties are reg& as analogues of entrepre- 
murial firms in the private economy: they formulate pol- 
icies which they believe will attract the most voters, just 
as companies seek to develop products which will attract 
purchasers. Citizens also are assumed to behave in an 
coonomically rational fashion, and each voter is expected 
to support the party which he believes will maximize the 
benefits he receives from government. To adopt the ter- 
minology of Albert Breton, the act of voting is a "sig- 

nal" from the electorate to public officials regarding any 
discrepancies between the set of policies which they de- 
sire and those which the government actually provides.lO' 

It should be apparent that policy issues are at the heart 
of such descriptions of politics: they are the basic com- 
modities which are "sold" and "bought." It is the policy 
positions of the political parties, and not the personality 
characteristics or appearance of particular candidates, 
party loyalties, or the opinions of one's family, or 
friends, or co-workers, which are regarded as crucial 
determinants of voting choices.lw Political parties, in 
turn, are in the business of formulating policies which 
will maximize their support at the polls. It is political 
parties, in Downs' theory, and not such other actors as 
individual candidates, officeholders, interest groups, or 
bureaucrats, which are at the heart of the policy for- 
mulation process. 

Although there can be a number of complicating cir- 
cumstances, in simple models of this type, the policy 
preferences of the majority will always be adopted. The 
"median voterw--the individual whose views are at the 
mid-point in the general distribution of preferences- 
will see his personal goals realized in law. The force of 
competition between parties necessitates this result; in- 
deed, I h ~ n s  endeavors to demonstrate that, in a two- 
party system, both parties will usually come to accept 
any policy favored by a "passionate majority."lo5 

The wne factors also determine the level of govern- 
mental expenditures. Downs says 

The government is likely to adopt any act 
of spending which, coupled with its financing, 
is a net addition of utility to more voters than 
it is a subtraction, i.e., it pleases more than 
it irritates. Otherwise the opposition may ap- 
prove it and make an issue of it in the forth- 
coming campaign. Conversely, whenever a 
proposed expenditure irritates more voters than 
it pleases, the party in power will most likely 
refuse to carry it out. . . . . 

For these ~e850m, he has concluded that 

In a ~ ~ m o ~ r a t i c  society, the division of re- 
mmcs between the public and private sector 
is roughly determined by the desires of the 
electorate. lea 

A number of other writers have agreed with these 
views, and believe that they nre supported by the evi- 
dence of experience. After a brief exposition of the me- 
dian voter model, McKenzie and Tullock state 

The basic conclusions we've drawn here 



show that public decisions will tend to reflect 
the views of the median voter group and have 
considerable predictive power. A number of 
Presidential elections in the post-World War 
I1 years, such as the elections of 1948, 1960, 
and 1968, have been very close; and when the 
elections have not been close, the losing po- 
litical party has in succeeding years taken steps 
to move its political position closer to the po- 
sition of the other party. . . . In addition, the 
. . . median voter model has been found to be 
very useful in sophisticated statistical studies 
in predicting government policies toward such 
public concerns as the absolute size of school 
budgets and conservation programs.Io7 

Under these models of the political process, then, it 
is to be expected that the principal source of changes in 
governmental policy and size would be the mandates for 
change offered by the voters. Furthermore, one would 
expect that the size and activities of government at any 
point in time would reflect popular desires quite accu- 
rately. In a later work, Downs was quite specific on this 
point, denying that the government could have grown 
'6 too large" and "bureaucratic" under the conditions of 
party competition found in the U.S.: 

If the bureaucracy as a whole were really ex- 
cessive in size, some political party would ad- 
vocate drastic reductions affecting a whole 
political spectrum of . . . bureaus. This party 
would receive the vote of every citizen who 
believed he was paying more to support waste- 
ful bureaus than he was receiving in from those 
. . . bureaus that benefited him directly. If such 
citizens were in the majority, the bureau- 
wrecking party would be elected, and would 
presumably slash the size of the bureaucracy 
as a whole. Until this occurs, we are forced 
to conclude that the overall size of the bu- 
reaucracy is not excessive in relation to the 
services it is providing for society.'08 

On the other hand, these models also suggest govern- 
ment is likely to grow larger under vigorous two-party 
Cbmpetition, in accord with majority preferences. Since 
incomes tend to be distributed unequally, with poorer 
citizens outnumbering the very wealthy, it follows log- 
ically that the political parties will seek to maximize their 
support by offering large-scale, redistributive social wel- 
fare programs. In his classic investigation of southern 
Politics, V.O. Key, Jr. concluded that the one-party fat- 
tional systems he found in these states tended to hold 

down levels of public expenditure which would benefit 
have-not groups. On the other hand, he believed that 
strong party competition provided the poor with a mech- 
anism for increasing tax and benefit programs.lW 

Meltzer and Richard have recently restated Key's ar- 
gument, though in critical terms: 

Government continues to grow because 
there is a decisive difference between the po- 
litical process and the market process. The 
market produces a distribution of income that 
is less equal than the distribution of votes. 
Consequently, those with the lowest income 
use the political process to increase their in- 
come. Politicians have arr incentive to attract 
voters with incomes near the median by of- 
fering benefits that impose a net cost on those 
with incomes above the median. The redistri- 
butive programs offered vary from place to 
place and time to time, as the composition of 
the electorate changes. But as long as the dis- 
incentive to work, save, and invest does not 
lower future income enough to turn the ex- 
pected gain into a loss, support for redistri- 
bution will continue.110 

Hence, the authors concluded, "although large govern- 
ment poses a threat to many of our freedoms, government 
grows in every society where the majority remains free 
to express its will. ""I 

The Behavioral Critique 

Both of these models-traditional democratic theory and 
the similar, but more contemporary, economic models 
of voter choicedepart rather broadly from the principal 
research findings of modem political science. On a nor- 
mative basis-as statements of what "should be"-they 
enjoy considerable support. But it is widely felt that they 
are inaccurate characterizations of the actual behavior 
of the American electorate and the political parties. On 
a factual, "what is" basis, such visions are "more mis- , 

leading than helpful in describing the democratic polit- 
ical process. " ' I 2  

The behavioral critique suggests that the electoral 
process has very little impact on policymaking. Thus, 
it also implies that electoral outcomes are not a signif- 
icant determinant of the size of the public sector. For the 
most part, in this interpretation, policy outcomes are said 
to be shaped by interest group activities. Robert A. Dahl, 
an eminent democratic theorist, has written: 

[Nleither elections nor interelection activity 



provide much assurance that decisions will 
accord with the preferences of a majority of 
adults or voters. Hence we cannot correctly 
describe the actual operations of democratic 
societies in terms of the contrasts between 
majorities and minorities. We can only distin- 
guish groups of various types and sizes, all 
seeking in various ways to advance their goals, 
usually at the expense, at least in part, of 
others.. . . 

A good deal of traditional democratic the- 
ory leads us to expect more from national elec- 
tions than they can possibly provide. We ex- 
pect elections to reveal the "will" or the 
prefences of a majority on a set of issues. This 
is one thing elections rarely do . . . .I1' 

The key assumptions that voters hold strong policy 
prefences, that they take the trouble to inform themselves 
about the policy positions of political candidates, and 
then vote accordingly, have been attacked in repeated 
survey studies. The authors of the landmark analysis of 
voting behavior, The American Voter, which was based 
upon survey data from the 1952 and 1956 elections, 
stressed that most voters lacked either a clearly defined 
idedogy or speclAc policy-rclevant Hence, 
issue positions were comparatively unimportant in de- 
termining voting choices. 

The most important determinant of voting choices, in 
the view of these political scientists, was "party iden- 
tification''-+ sense of loyalty to one or the other of the 
major parties, usually acquired in one's youth and rein- 
forced through social contacts. Such allegiances lack 
much policy content. Instead, in Wahlke's description, 

Voters identify with a political party much 
as they identify with a baseball or soccer team. 
Many voters in many lands are better described 
as "rooters," team supporters, than as policy 
advocates or program evaluators.115 

These observations are important aspects of what is 
termed the "behavioral" model of politics, which rests 
principally on s w e y  studies. Formulated in the '50s and 
early '60s, this theory has dominated most political sci- 
ence scholarship up to the present time. The picture it 
presents of the political process is strikingly apolitical. 
Voting, and most other political acts are explained 
largely in sociological terms-that is, by reference to 
attitudes learned during childhood, the opinions of 
friends and co-workers, and social status and ethnic and 
religious characteristics. This interpretation bears little 
similarity to the premise of either traditional democratic 

theory or to the median voter models of the political 
economists. 

The authors of The American Voter believed that two 
consequences for policy formulation followed from their 
findings. F i t ,  there is the implication 

. . . that the electoral decision typically will be 
ambiguous as to the specific acts government 
should take. The thinness of the electorate's 
understanding of concrete policy alternative* 
its inability to respond to government and poli- 
tics at this level-helps explain why efforts to 
interpret a national election in terms of a policy 
mandate are speculative, contradictory, and in- 
conclusive. 'I6 

The second consequence is that 

. . . the electoral decision gives great freedom 
to those who must frame the policies of govern- 
ment. If the election returns offer little guidance 
on specific policies, neither do they generate 
pressures that restrict the scope of President and 
Congress in developing public policy."' 

Wahlke has summarized these and other salient points, 
stressing that many of the research findings of political 
scientists are quite inconsistent with a simple ''demand- 
input" model of policymaking. In his view, the body 
of empirical studies has indicated that: 

Few citizens entertain interests that clearly rep 
"sent "policy demands" or "policy expecta- 
tions," or wishes and desires that are readily 
convertible into them. 

Few people even have thought out, consistent, 
and firmly held positions on most matters of 
public policy. 
It is highly doubtful that policy demands are 
entertained even in the form of broad orienta- 
tions, outlooks, or belief systems. 

Large Proportions of citizens lack the instru- 
mental knowledge about political structures, 
~rkesses,  and actors that they would need to 
communicate policy demands or expectations if 
they had any. 
Relatively few citizens communicate with the* 
representatives. 

Citizens are not especially interested in or in- 
formed about the policymaking activities of their 
representatives as such. 



7. Nor are citizens much interested in other day-to- 
day aspects of parliamentary functioning. 

8. Relatively few citizens have any clear notion 
that they are making policy demands or policy 
choices when they vote."s 

These conclusions should not necessarily be regarded 
as disparaging the electoral process or the fact of voting 
as unimportant. Voting does serve other critical functions 
in a democratic nation: it provides a bulwark of protec- 
tion against arbitrary governmental action, provides for 
the selection and rotation of policymakers, and can create 
a pressure to act even when a specific policy "mandate" 
is l a ~ k i n g . ~ l ~  Furthermore, it "legitimizes" policies cre- 
ated by other means. But, the behavioral political sci- 
entists concluded, it is necessary to look elsewhere for 
the sources of most important changes in public policy. 
As later discussion will indicate, interest groups have 
generally been thought to dominate the policy process. 

Parties as Policymakers 

The political science literature (and, indeed, most of 
the writing on American political affairs) has also de- 
nigrated the contributions of the political parties to pol- 
icy-formulation. The direct evidence here is less than 
complete: as Hugh Heclo has observed, the "effect of 
Parties on policymaking is probably the most poorly in- 
vestigated topic in the entire vast literature on political 
parties. "120 Still, the dominant interpretation in political 
science suggests that the political parties make minimal 
contributions to public policy. In contrast to the much 
more programmatic parties of most European nations, 
American parties lack both ideological and organiza- 
tional solidarity. According to a common criticism, they 
neither formulate a coherent set of proposed policies nor 
Possess enough internal cohesion to see such policies 
carried out.Iz1 Indeed, as Lowi observes, the significant 
debates on policy questions occur as often within each 
of the parties as between them.Iz2 American parties are 
'I constituent" parties in his terminology, contributing 
much more to the functioning of free government than 
to the resolution of specific policy problems. Their day- 
to-day business, then, involves selecting candidates for 
office, conducting campaigns, and organizing the inter- 
nal offices of the legislative branch-not po1ic~making.I~ 

Futhermore, to some observers, the general areas of 
Weement between the two major parties seem to be of 
more importance than their points of difference. "Both 
Political parties," Thomas R. Dye writes, 

. . . subscribe to the same fundamental political 
ideology. Both share prevailing democratic 

consensus about the sanctity of private prop 
erty , a free enterprise economy, individual lib- 
erty, limited government, majority rule, and 
due process of law. Moreover, since the 1930s, 
both parties have supported the same mass- 
welfare domestic programs of social security, 
fair labor standards, unemployment compen- 
sation, and graduated income tax, a national 
highway program, a federally aided welfare 
system, countercyclical fiscal and monetary 
policies, and government regulation of public 
utilities. 124 

For this reason, in Dye's view, there is substantial 
continuity in public policy, regardless of the outcomes 
of elections: "A change in party control of the Residency 
or Congress has not resulted in any significant shifts in 
the course of American foreign or domestic policy. " I z 5  

In summary, he asserts that 

Parties are important institutions in the 
American political system, but it would be a 
mistake to overestimate their impact on public 
policy. It makes relatively little difference in 
the major direction of public policy whether 
Democrats or Republicans dominate the polit- 
ical scene. American parties are largely "bro- 
kerage" organizations, devoid of ideology and 
committed to winning public office rather than 
to advancing policy positions. Both the Dem- 
ocratic and Republican parties and their can- 
didates tailor their policy positions to societal 
conditions. The result is that the parties do not 
have much independent impact on policy 
outcomes. Iz6 

A similar conclusion is advanced by Peter Woll: 

Wherever policy power lies, it seems clear 
that it does not reside in an entity called "the 
political party." The party model does little 
to clarify the way in which policy is formu- 
lated. . . . At the present time, and for the 
foreseeable future, parties as a collective force 
do not significantly shape the content of public 
policy. 12' 

The Contemporary Reappraisal 

Although the behavioral interpretation of elections and 
parties held, at least until recently, an almost unassailable 
position within the discipline of political science, the 
consensus which it represented is now foundering. New 



views, backed by a growing body of empirical evidence, 
are gaining supporters. Although the philosophical, def- 
initional, methodological, and empirical points of con- 
tention are many and unsettled, some recent research has 
reached conclusions which conflict with behavioral or- 
thodoxy, and which adhere somewhat more closely to 
traditional democratic theory. For example, policy dif- 
ferences, between the two major parties are being de- 
scribed as considerable and important. Second, certain 
key or "critical" elections are regarded as having a sig- 
nificant impact on the development of policy. Thud, 
issues are said to loom much larger in the mind of the 
electorate than had been recognized previously, and in 
recent years may even be overshadowing traditional party 
loyalties as an influence on electoral choice. Each of 
these points is considered below. 

Party Differences 

Although many students (and critics) of American 
political parties have argued that the policy differences 
between them were few, at least on key issues, other 
commentators take a different view. They suggest that 
in a number of significant areas-including those relating 
to the size and scope of government--party differences 
loom large. 

A major theme of much of this commentary is sug- 
gested by the assessment of James L. Sundquist, a po- 
litical scientist on the staff of the Brookings Institution 
and an official in the executive branch during both the 
Kennedy and Johnson Administrations. Sundquist argues 
that, in the period since the New Deal,. the Democratic 
Party has provided the principal support for govemmen- 
tal expansion. Republican opposition made this a central 
point of contention between them. In his words, 

The 20th Century extensions of federal 
responsibility were . . . almost all of Demo- 
cratic origin. The Republican Party: and its 
leadership attacked the expansion of federal 
power, and much of the political debate from 
Woodrow Wilson to Lyndon Johnson centered 
upon that isa~lc?.'~ .' 

Furthermore, Sundquist concluded (in a detailed study 
of the adoption of major domestic legislation) that the 
principal political issues of the '50s and '60s involved 
disputes between "activists," who wanted to use the 
national government as an instrument to solve domestic 
problems, and "conservatives," who were concerned 
about bigger national budgets, higher taxes, govern- 
mental centralization, and the emergence of a "welfare 
state." Although both political parties included some 

individuals of each persuasion among their members, the 
activists clearly dominated the Democratic party, and 
conservatives the Republican party. ' 2 9  

Other, more recent, studies offer a similar interpre- 
tation. Tufte asserts that political parties in the U.S. and 
many other nations have generally adopted clearly dif- 
ferentiated positions on major economic issues, includ- 
ing those relating to the size of the governmental budget 
and its rate of expansion.lM In the U.S., the existence 
of these party differences can be gleaned from a careful 
study of party platforms and Presidential policy state- 
ments on the economy. (For example, in 1976, the Re- 
publican platform contained 42 references to the prob- 
lems of "federal spending," "big government," and 
"deficit spending," while there were only nine such 
references in the Democratic platf~rm.) '~ '  Furthermore, 
Tufte argues, the voters have shown themselves able to 
perceive and respond to these differentiated party posi- 
tions and to reward and punish politicians who depart 
from their own preferences. 

A recent analysis of Congressional voting on "urban- 
oriented" legislation in the period 1945-74 also con- 
cluded that party differences were extremely impor- 
tant.132 (Among the bills studied were food stamps, aid 
to highways, medicaid, model cities, public housing, 
water pollution, construction grants, and elementary and 
secondary education aid). A majority of Democrats fa- 
vored the "pro-urban" position on every one of the 44 
key votes examined. In contrast, a majority of Repub- 
licans took the "anti-urban" position in 37 of the 44 
cases. 

Both Tufte and Sundquist specifically challenge ~ o w n s '  
assertion that both political parties seek to move towards 
a midpint on the political spectrum, toward the position 
of the "median voter." While recognizing some degree 
of partisan overlap, they believe that the Democrats and 
Republicans differ in significant ways. "The evidence," 
Tufte writes, "does not support the key deduction from 
the Downsian party model. "134 

A second area of scholarship undergoing re-evaluation 
the impact of electoral outcomes on policy. At 

least at certain key historical points, several researchen 
contend, questions of policy were at the heart of the 
elect0rate's choice. They believe that the decisions which 
were made at these times resulted in sharp departures 
from established policies. In their view, the later devel- 
opment and elaboration of policy, and the terms of the 
debate between the two parties, was largely fixed by 
these key contests. 



"Critical" or "realigning" elections, as they are 
termed, thus are said to have unusual political and gov- 
ernmental significance. They signal the emergence of 
both new governmental issues and new partisan align- 
ments. At such points in history, which have occurred 
at about 30-year intervals, both the initiatives of national 
political leaders and the responses of the electorate may 
have a substantial impact on at least the general thrust 
of public policy, if not its specific content. 

There appear to have been three major periods of par- 
tisan realignment (each comprised of one or more critical 
elections) which have been especially crucial to the de- 
velopment of modern American government. These oc- 
cumd in the 1850s, the 1890s, and 1930s. Each had 
somewhat different outcomes: in the 1850s, a new po- 
litical party-the Republican Party-supplanted the 
Whigs; in the 1890s, an emergent third party, the Pop- 
ulists, was absorbed by Democrats and the Republicans 
emerged as the clear majority party for the first time; and 
in the 1930s, there were significant shifts in the com- 
position and major policy positions of the two existing 
parties, with the Democrats becoming the dominant co- 
alition after three score years of minority or near-mi- 
nority status. '35 

Realigning elections, as described by such analysts as 
James L. Sundquist and Walter Dean Burnham, are char- 
acterized by intense conflict at both the nomination and 
electoral stages and sharp ideological polarization be- 
h e e n  the parties. Conflict centers on one or more m~jo r  
political issues (slavery, industrialization, the Great 
Depression) and a realignment is followed by dramatic 
new departures in public policy.'" 

The years following these periodic disruptions are 
Comparatively calm. The existing realignment may be 
reinforced from time to time by the emergence of the 
problems or issues which coincide with it. On the other 
hand, new cross-cutting issues can weaken it and-if 
they become sufficiently intense-cause a new 
realignment. 

The normal pattern is that the separate identities of the 
Parties are retained between realigning elections, but 
their ideological differences are muted. "Polarization," 
Sundquist says, "gives way to conciliation. AS it does, 
the parties move from the poles toward the center and 
the distance between them narrows."137 It is in these pe- 
riods that the complaint arises that "the parties don't 
stand for anything." Under the conditions of "politics 
as usual," it may be true that even the election of the 
opposition party does not necessarily produce dramatic 
Policy changes. 

The 1950s, the period in which the model of behav- 
ioral politics typified by the American Voter gained ac- 

ceptance, appears in retrospect to have been one of these 
eras of political quiescence. At that time, the political 
system did closely resemble the descriptions of the be- 
havioralists and pluralists. But, the new wave of political 
analysts contend, this was just a part of the story, a 
single chapter in an historical dynamic which differs 
radically from orthodox behavioral interpretations.Im 

The Great Depression and the Roosevelt response to 
it, the New Deal, exemplify the process of partisan re- 
alignment and have largely determined the contours of 
politics up to the present. Samuel H. Beer has observed 
that, during the Depression, the Democratic party be- 
came the proponent of the "national idea," urging un- 
precedented federal governmental action in the face of 
conditions of economic emergency. It identified two 
principal problems stemming from the impact of indus- 
trial growth: the over-concentration of economic power 
and inequities in the distribution of economic well-being. 
Beer acknowledges that these dilemmas had also been 
recognized by the earlier Progressive movement, but the 
New Deal employed different means for similar ends. 
Its principal instruments involved the more extensive use 
of taxing and spending powers (as in the social security 
and public housing acts) and the creation of what became 
known as "countervailing power" (typified by the Wag- 
ner Act, the AAA, and the TVA).139 V.O. Key, and 
many other analysts, agree. Key observes that 

The federal government underwent a radical 
transformation after the Democratic victory of 
1932. It had been a remote authority with a 
limited range of activity. It operated the postal 
system, improved rivers and harbors, main- 
tained anned forces on a scale fearsome only 
to banana republics, and performed other func- 
tions of which the average citizen was hardly 
aware. Within a brief time it became an insti- 
tution that affected intimately the lives and for- 
tunes of most, if not all, citizens. Measures of 
recovery and of reform-as the categorization 
of the time went-contributed to this funda- 
mental alteration of federal activities. Legis- 
lative endeavors to achieve economic recovery 
from the Great Depression shaded over into 
steps toward basic reform: both types of policy 
touched the interests and hopes of great num- 
bers of people and ignited the fiercest political 
controversy. 

The political effects of the new policy thrusts can be 
identified in the voting behavior of Congressmen. In 
these years, new dimensions of partisan conflict emerged 



over governmental management of the economy, agri- 
cultural policy, natural resources, and social welfare.I4l 

Later political debate, too, frequently has focused on 
the issues first raised in the New Deal years. Richard 
Boyd indicates *that 

Since the realignment of 1928-36, much of 
the conflict between the parties has centered 
upon two broad issues: (1) What is the public 
responsibility to the private individual for the 
calamities that can befall him-from economic 
dislocation, sickness, unemployment, injury, 
indigence? (2) If there is a public responsibil- 
ity, what level of government carries its bur- 
den? The answers of the majority Democratic 
party have been that there is a proper govern- 
mental role in these matters, a role of the na- 
tional government. Out of this majority have 
come federal programs such as farm price sup- 
ports, old age and survivor's insurance, un- 
employment compensation, and Medicare. 
The Republican party has, for the most part, 
misted the expansion of the federal role at 
each stage. Because of this continuing conflict, 
these issues still stand out as the major, long- 
term issues dividing the parties' adherents.t42 

Questions of the size and scope of government, then, 
were at the center of the New Deal realignment and the 
development of the post-Ndw Deal party system. Politics 
was also given a new socioeconomic orientation based 
in social classes. Sundquist observes that 

. . . an activist-conservative line of cleavage 
and a class-based rationale for the party system 
are two ways of describing the same structure, 
for it was the lower economic classes who 
wanted to use the powers of government for the 
relief of economic hardship and the reform of 
the economic system in their interests. The par- 
ty conflict thus refllected at the same time a 
policy disagreement as to the role of govern- 
ment and a struggle between broad class and 
interest groups for the control of government. 

Some other elections, while not resulting in a realign- 
ment of the parties, may also have an unusual impact 
on public policy. The key requirement appears to be that 
both the legislative and executive branches are controlled 
by the same political party. (Indeed, it may be that this 
is the most crucial factor in explaining policy outcomes 
during realignments as well).tu The general election of 

1964, which produced a landslide victory for President 
Johnson and the heaviest Democratic majorities in Con- 
gress since the Depression era, provides the most recent 
example. In response to the President's urging, the Con- 
gress enacted in rapid succession a wealth of major items 
of domestic legislation.145 Although not a "realigning" 
election in the view of most scholars, the 1964 Presi- 
dential contest did have special significance for the thrust 
of public policy. 

Brady provides a useful summary of this point of view. 
He concludes that 

Major shifts in public policy are most likely 
to occur during periods when the parties and 
the candidates take divergent issue positions 
and the electorate sends to Washington a new 
Congressional majority party and a President 
of the same party. Since 1896 this set of con- 
ditions has occurred only four times-in 1896, 
1912, 1932-36 and 1964-and in each in- 
stance there were major shifts in policy. When 
these conditions are met, there are relatively 
strong connections between the electorate, rep- 
resentatives, and public policy. During such 
periods the American system of government 
exhibits many of the characteristics of respon- 
sible party government. 

b~ contrast with the behavioral model, then, scholars 
who have focused their attention on certain key elections 
Suggest that the voters can exercise significant influence 
over the general outlines of public policy and the ultimate 
resolution of the most pressing political issues. Even in 
intervening years, politics is carried out within the newly 
formed "consensus." This position is stated nicely by 
political scientist Benjamin Ginsberg, who has under- 
taken a detailed analysis of party platfoms and legis- 
lative enactments over the course of the nation's historY, 
"Approximately once a generation, " he says, 

Voters are given the opportunity to alter 
national policy significantly. The decisions 
made by voters during these critical periods 
define the termini of broad epochs in American 
political behavior. . . . While the magnitude of 
the difference between the two parties and thus 
the opportunity for voter choice generally di- 
minishes following the criticd era, in each 
case, the general terms of choice established by 
the two parties prior to voter realignment persist 
following &alignment. Some opportunity for 
choice thus continues beyond critical periods. 



. . . Our findings suggest that voter alignments 
are, in effect, organized around substantive 
issues of policy and support the continued 
dominance in government of a party committed 
to the principal elements of choice made by 
voters during critical eras. Stable partisan align- 
ments are, in effect, the electorate's choice in 
favor of the continuation of a particular set of 
politics. 14' 

The Growth of Issue Voting 

Another body of research suggests that, even in 
noncritical election years, political issues are more im- 
portant to voters than behavioral theory recognized. The 
role of issues in past elections was underestimated, many 
analysts now believe. Furthermore, they assert, issue 
voting has grown steadily for more than a decade, and 
is even becoming the dominant pattern. Simultaneously, 
the grip of the political parties on the electorate appears 
to be declining dramatically. 

On the other hand, though these viewpoints have 
gained a number of proponents in both the professional 
literature of political science and the more popular com- 
mentaries on politics, they are by no means universally 
accepted. Adherents of the behavioral model of voting 
stress the flaws and inconsistencies of this newer work. I" 

The matter remains, then, intensely controversial. 
The recent studies of issue voting were stimulated 

largely by the reassessment provided by V.O. Key, Jr., 
the foremost student of American politics, shortly before 
his death in..1963. Key's last book, The Responsible 
Electorate, stressed the rationality of electoral choices 
in the period 1936-60. It took up what Key recognized 
to be "the perverse and unorthodox argument . . . that 
Voters are not fools. 

Key examined in detail the opinions of those voters 
who supported the candidate of one political party at one 
Residential election and the opposition candidate at the 
next-"switchers," as he termed them. He found that 
these shifting voters were more numerous than had been 
Supposed (ranging from about one-eighth to one-fifth of 
the electorate) and, fi,uthermore, that they moved from 
&rty to party in a manner which was quite consistent 
with their views on major policy issues. Party loyalties- 
while a source of some i n e r t i d i d  not prevent all 
change. Even most "standpaaers" stayed where they 
belonged in the light of their policy commitments. Thus 
the picture of voting behavior which Key provided dif- 
fered considerably from behaviorialist orthodoxy: 

In American Presidential campaigns of recent 

decades the portrait of the American electorate 
that develops from the data is not one of an 
electorate straitjacketed by social determinants 
or moved by subconscious urges triggered by 
devilishly skilled propagandists. It is, rather, 
one of an electorate moved by concern about 
central and relevent questions of public policy, 
or governmental performance, and of execu- 
tive personality. lS0 

A similar appraisal has been provided by James L. 
Sundquist. His own analysis of party switchers in the 
1954-60 period also concluded that 

. . . issues do count. By their votes the people 
do exercise their right of proprietorship and 
determine the policy and program direction of 
the government. 

In his opinion, the question of governmental "activism" 
and the rate of social change were the central issues of 
these elections. Is2 

A somewhat different perspective is provided by writ- 
ers who stress the growth in the importance of issue 
voting in the '60s, following the comparatively noni- 
deological politics of the '50s. But the new attention to 
issues in these years did not displace party; rather, it 
reinforced it. Gerald M. Pomper has attempted to dem- 
onstrate that party identification "meant more" in the 
'60s than it had in the previous decade---that it had be- 
come suffused with greater ideological content. Survey 
questions concerning the appropriateness of federal in- 
volvement in such fields as education, employment, job 
discrimination, and school integration showed little dif- 
ference between Democrats and Republicans in 1956 and 
1960 reports, but considerably more in 1964 and 1968. 
1964 appeared to be the cmcial turning point. Pomper 
also indicated that, over time, voters perceived greater 
differences between the two parties on questions relating 
to federal governmental power. These shifts, he argued, 
could largely be traced to the more ideological campaigns 
and political events of the '60s, rather than demographic 
changes in the composition of the electorate. 

In this manner the relationship between issue voting 
and party loyalties is shown to be fluid or dynamic, not 
static. Furthermore, changes in the relationship appear 
to be responses to the character of the political environ- 
ment- to the intensity of the political problems and is- 
sues of the day, and to the manner in which they are 
perceived by the voters. 

Later research indicates that although, during the '60s, 
the rise of issue voting reinforced traditional party loy- - - .  
alties, in later years these two forces tended to diverge. 



More and more voters were faced wiui an important 
conflict between their normal party preference on the one 
hand and their view of the dominant issues of the day 
on the other. Increasingly, issue positions took priority, 
and-some analysts claim-the "New Deal" party 
alignment has been weakened, even shattered, as a 
consequence. 

The authors of an important reappraisal of electoral 
behavior, The Changing American Voter, assert that 
"For the public of the late '50s, party was the guide to 
political behavior. It no longer is."IW As party has de- 
clined, they argue, issues have become more important. 
Another analyst states this interpretation still more 
boldly. "Issue politics," Huntington writes, "has re- 
placed party politics as the primary influence on mass 
political behavior. "Is5 

According to the Nie, Verba, and Petrocik study, the 
period 1964-74 has seen the most rapid change in the 
partisan composition of the population of any decade in 
the past 60 years.'% Political "independents," who 
claim no party loyalty, are now more than twice as nu- 
merous as Republicans and also outnumber Democrats. 
Even among those who do identify with a party, the pull 
of loyalty is less. Voters are more apt to desert their 
party's d & t e  in both national and local elections.1s7 
The weakening of party bonds appears to have resulted 

from the emergence of issues unrelated to, and conflict- 
ing with, the old economic concerns of the post-New 
Deal: race, Vietnam, crime, drugs, inflation. While these 
issues are quite different from one another, they have 
some important characteristics in common: 

They do not clearly divide the population into 
opposing p u p s :  the positions that citizens take 
on these issues do not clearly coincide with 
major demographic divisions in the population. 
Nor do the political parties take sharply oppos- 
ing views on tbese issues. . . . Issues of this sort 
. . . are likely to weaken party ties-simply 
because neither party is seen as responsive to 
the issue. They do not generate clear group 
conflict but they do help create a climate of 
discontent in which other conflicts can become 
more intense. 

The result has been the "decomposition" of the po- 
litical parties and an "individuation" of American po- 
litical life. Neither party identification nor social char- 
acteristics (such as religion, region, or class) are now 
as good predictors of political beliefs or behavior. In- 
creasingly, candidates are evaluated on the basis of their 
issue positions and personal characteristics as conveyed 

through the mass media. Party organizations have grown 
weaker, especially at the Presidential level, where carn- 
paigns are waged by the personal entourage of individual 
candidates, rather than by the parties. 159 

The implications of party decomposition for the size 
of government, nature of public policy and the future 
course of American federalism are not certain. The au- 
thors of The Changing American Voter believe that we 
may be entering a "post partisan" era, dominated by 
political factionalism, but regard the implications of this 
change as "~nclear . " '~~  Other observers are profoundly 
pessimistic. In Bumham's view, 

It seems fairly evident that if this secular 
trend toward politics without parties continues 
to unfold, the policy consequences will be pro- 
found. To state the matter with the utmost sim- 
plicity: political parties, with all their well- 
known human and structural shortcomings, are 
the only devices thus far invented by the wit 
of Western man which with some effectiveness 
can generate countervailing collective power 
on behalf of the many individually powerless 
against the relatively few who are individ- 
ually--or organizationally-powerful. 16' 

A number of observers fear an "overload" of political 
institutions by the claims of competing special interests. 
Not just in the U.S., but in other advanced nations, 
political parties--which have traditionally "made dem- 
ocratic government possible" by aggregating interests 
and shaping policies--are increasingly unable to perform 
this crucial function.I6* A pattern of "anomic democ- 
racy," involving the assertion of multiple, frequently 
m w ,  conflicting interests rather than the building of 
broad coalitions and political consensus may be the 
result. 

Such disturbing views are not, however, shared uni- 
vefsally. James L. Sundquist, for one, expects a re- 
emergence of the party alignment of the New Deal period 
after the effects of the significant, but temporary, cross- 
cutting issues have subsided.1~ 

The Limits of Electoral Control 

Taken against the background of some of the strongest 
statements of the behavioral positio-at of Wahlke, 
for exam~le-this recent research on issue voting may 
e m  sharply contradictory. Indeed, it does assert that 
electoral control of public policy is considerably greater 
than the behavioralist model indicated. Yet, when judged 
by comparison with the traditional democratic faith in 
the efficacy of the electoral process, or the "demands" 



oriented approach of the systems model, its similarities 
with the behavioral conclusions are highlighted. Even 
the most ardent exponents of the issue-voting approach 
recognize the limitations of electoral control. 

Two such limits deserve stress here. First, as Key 
indicates, the electorate's appraisal of public policy is 
normally both highly generalized and retrospective. Even 
at times of realignment, such as the New Deal, or in 
other major elections, such as that in 1964, specific pol- 
icy mandates may be unclear. Thus, while the electorate 
may "energize" the political system, it does not 
"guide" it with much precision. V.O. Key's own view 
on this question is stated clearly: 

The patterns of flow of the major streams 
of shifting voters graphically reflect the elec- 
torate in its great, and perhaps principal, role 
as an appraiser of past events, past perform- 
ance, and past actions. It judges retrospec- 
tively; it commands prospectively only insofar 
as it expresses either approval or disapproval 
of that which has happened before. Voters may 
reject what they have known; or they may ap- 
prove what they have known. They are not 
likely to be attracted in great numbers by prom- 
ises of the novel or unknown. Once innovation 
has occurred they may embrace it, even though 
they would have, earlier, hesitated to venture 
forth to welcome it. 16' 

Secondly, the parties, and candidates may state their 
policy objectives in highly generalized, or even mud- 
dled, terms. This was the case at the beginning of both 
the Great Society and the New Deal. The Democratic 
platform in 1964, journalist David Broder recalls, de- 
voted three times as much space to listing democratic 
accomplishments than promises. Its pledges were 
"vaguely worded:" as Lyndon Johnson told one cam- 
paign audience, "We're in favor of a lot of things, and 
we're against mighty fe~ ."16~ Even greater distortion 
occurred at the start of the New Deal. The 1932 Dem- 
ocratic platform called for a balanced budget and urged 
"an immediate and drastic reduction of governmental 
expenditures . . . to accomplish a saving of not less than 
25% in the cost of the federal govern~nent ."~~~ 

There is a danger, then, that the importance of both 
issues and party in voting choice will be overstated, that 
differences in the findings of both types of research will 
be exaggerated. Reconciliation may not prove impossi- 
Me. A thoughtful statement combining both the behav- 
ioral and issue-voting schools of thought has been pro- 
vided by Richard W. Boyd, who puts the matter in terms 

of the constraints (rather than "mandates") developed 
through the electoral process. First, Boyd recognizes that 

On many, perhaps most, governmental pol- 
icies, the public as an electorate has no voice. 
On these policies, only the few have influence 
because the many have no interest and no in- 
formation. Issues that do not impinge upon 
people's economic needs or ego defenses fall 
into this category, as do, no doubt, policies of 
abstruse complexity. Iw 

These correspond to the behavioralists' claims. Yet there 
is a second important class of cases: 

On other issues the public does find its 
voice, but it still leaves political leaders with 
so many options that leaders retain responsi- 
bility. . . . In the main, policy initiatives lie 
with the leaders, not the voters. After a policy 
is enacted, voters make a retrospective eval- 
uation of its success. '69 

This kind of situation, Boyd believes, corresponds to 
issue voting of the type stressed by Key and Pomper, 
and is a good description of the issue content of the 
elections of the mid-'60s. 

Finally, under unusual conditions, there are "issues 
on which voters do severely restrict the options -of the 
leaders."'70 Only a small number of issues meet the very 
stringent conditions for this sort of "mandate," which 
corresponds closely to the expectations of traditional 
democratic theory. 

Summary and Conclusion 

The electoral process is the primary link between the 
citizenry on the one hand and public officials on the 
other. The political parties are essential to represe'ntative 
democracy, since they recruit and select candidates for 
office, conduct campaigns, encourage voter participa- 
tion, and assist in the organization and staffing of the 
Congress and Executive Branch. At the least, then, the 
political parties and free elections assure the legitimacy 
of public undertakings: it is through these mechanisms 
that the "consent of the governed" is obtained. 

Many theorists have assigned these institutions a still 
more vital role in the process of policymaking. Both 
political scientists and political economists have sug- 
gested theories of policymaking and governmental growth 
in which elections and political parties are the key ele- 
ments. At the same time, these theories have been chal- 
lenged by many other analysts. Conclusions based on 
this body of scholarship vary widely. 



A number of hypotheses relevant to the growth-of- 
government issue are suggested by this literature. In 
brief, these are: 

Competition for popular support between the two 
political parties should assure, in theory, that the 
policy preferences of the average citizen-the 
"median voter"-are enacted into law. Some re- 
search studies provide a degree of support of this 
hypothesis. For these reasons, some analysts be- 
lieve that the government is quite responsive to 
public opinion. They deny that the public sector 
could either become much "bigger" or "smaller" 
than the people desire. 
In contrast, other empirical research on political 
behavior indicates that most voters do not hold 
clear opinions on many policy issues, and that 
issue positions are not a primary influence on vot- 
ing decisions. Furthermore, American political 
parties make slight contributions to the process of 
policymaking, according to many political ana- 
lysts. These views suggest that the electoral proc- 
ess probably is not a primary influence on the size 
and growth of the public sector. 
Certain key elections do result in significant shifts 
in the content of public policy, and provide the 
framework of debate between the two parties in 
later years. The "critical" elections, however, 
have occurred infrequently, approximately once 
a generation. 

Although neither political party adheres rigidly to 
a clear political philosophy, differences in the his- 
torical positions of the two political parties on the 
role of the federal government have been clear. 
The Democratic Party has provided the leadership 
and support for most extensions of new federal 
mponsibilities since the New Deal. 

Since the mid-'60s, the strength of traditional 
party loyalties on the electorate has declined, and 
issues have played an increasing role in voter 
choices. Many analysts are concerned that the. 
diminishing role of the political parties will 
weaken popular control over governmental 
activities. 

INTEREST GROUPS 

hterpretations of the contribution of interest groups 
(a "pressure groups," a common but less neutral term) 
to policymaking differ sharply. On no other issue does 

the scholarship of the past dozen years seem to be so 
seriously divided. Early academic literature often as- 
signed such organizations to a significant, and frequently 
pre-eminent, position. Some contemporary observers 
also believe that groups, especially new groups repre- 
senting previously neglected interests, are one of the 
most important political phenomena of our time. Yet 
others-including many who have made detailed studies 
of interest group lobbying and specific legislative en- 
actrnents--believe that such theories greatly exaggerate 
the real role such groups play in making public policy. 

Group Primacy 

At least until recent years, most political scientists 
have looked upon interest groups as extremely important 
actors in the political arena. Following the early work 
of Arthur Bentley, the political process itself was re- 
garded as "the equilibration on interests, the balancing 
of groups." After World War I, the political science 
literature generally accepted this view of policy as the 
product of competing group interests.I7l The popularity 
of this doctrine was increased further by David Truman's 
forceful reinterpretation, The Governmentd Process, 
and through such texts as A Grammar of American Pol- 
itics by Binkley and Moos, both published in the early 
1950s.172 

Although some writers have regarded interest groups 
as simply one of several important forces in the political 
process, many assigned them a principal or even exclu- 
sive role. "Group theory," which became a leading 
school of thought, offered in its pure form a single-factor 
explanation of policy outcomes: 

Group theorists start with the assumption that 
in the political process people do not function 
as individuals but through interest groups. Pub- 
lic policy decisions are always made on the 
basis of interaction of interest groups. An in- 
terest group is very broadly defined as an or- 
ganized or unorganized group of people with 
a common interest. In the political sphere, an 
interest group is one which shares common 
public policy objectives and generally agrees 
on the means of achieving them. Since indi- 
viduals can function only as members of in- 
terest groups by definition, the group theorists 
emphasize that group politics is a natural and 
desirable part of the democratic 

Thomas Dye has commented, 

Group theory purports to describe all mean- 



ingful political activity in terms of the group 
struggle. Policymakers are viewed as con- 
stantly responding to group pressures-bar- 
gaining, negotiating, and compromising, among 
competing demands of influential 

Arthur Bentley's own view, enunciated in 1908, made 
it plain that he believed that group phenomena were 
universal and all-encompassing in the political realm: 
"there are no political phenomena except group phe- 
nomena,'' he said. He regarded society itself as "nothing 
other than the complex of groups that compose it. " When 
these groups are fully analyzed, Bentley claimed, 
"everything is stated. . . when I say everything, I mean 
everything. " I7s 

Thus, group theory allows for little discretionary ac- 
tivity or real choice on the part of public officials. Of- 
ficeholders are thought to do little more than respond to 
the pressures placed upon them. Policy outcomes are 
viewed as the resultant of a balancing of group interests, 
and are described in mechanistic terms (government as 
a neutral scale) or hydrological ana10gies.l~~ Or, in im- 
agery of modem computer technology, the institutions 
of government simply are a "black box" which "con- 
verts" the inputs of group demands into policy outputs 
(laws and budgets). Earl Latham stated this interpretation 
clearly: 

What may be called public policy is actually 
the equilibrium reached in the group struggle 
at any given moment, and it represents a bal- 
ance which the contending factions or groups 
constantly strive to tip in their favor. . . . The 
legislature referees the group struggle, ratifies 
the victories of the successful coalition, and 
records the terms of the surrenders, compro- 
mises, and conquests in the form of statutes.177 

While not all political scientists would accept such 
extreme claims,178 a belief that interest groups are the 
most important of political actors and the principal source 
of policy initiatives has been quite widespread. More- 
over, such interpretations find some support in certain 
case studies of the legislative process. James L. Sund- 
quist's thorough investigation of the development of 
major new domestic programs in the period 1953-66 
determined that about half of the measures originated in 
the Congress and half with outside interest groups.179 
Regardless of the source, however, the formation of al- 
liances between these two political forces was crucial to 
the ultimate success of the legislation. Interest groups 
played a vital role in almost every case: 

research and fed information to the political 
sponsors of the measures. They disseminated 
publicity through the media. They identified 
the key Senators and Congressmen and con- 
centrated pressure on them, directly and through 
the members' constituencies. They stimulated 
a flow of mail from home to the members 
whose votes they needed . . . . With varying 
degrees of effectiveness the interest groups 
provided political support, including campaign 
contributions, to the politicians who embraced 
their cause. Is0 

Furthermore, a break in the ranks of opposing interest 
groups was usually the key to the ultimate victory by the 
champions of the bills. 

Interest Groups and Federal Growth 

Given the heavy stress on interest group activity in 
much of the literature of political science, it is not sur- 
prising that some effort has been made to interpret the 
growth of the federal govemment in these terms. One 
analyst, J. Leiper Freeman, concluded in 1955 that 

. . . the growth of the federal government has 
most frequently occurred when new activities 
have been urged on the Congress and the 
Administration by special segments of the pop- 
ulation. If there is any creeping socialism in 
American government, it has come and is com- 
ing largely as an accompaniment of what might 
be called "creeping pluralism," that is, the 
gradual growth of political groups especially 
concerned with the protection and promotion 
of particular interests. lsl 

At the same time, he noted, the expansion of federal 
responsibilities had been gradual, and had usually been 
resisted by other "special interests."Is2 Many groups 
sought benefits for themselves but opposed those for 
others. Thus, the balance of federalism seemed from 
Freeman's perspective to be an essentially political bal- 
ance, created by the conflict of contending organized 
interests. 

In a nowclassic article, political scientist Philip 
M o n y p e ~ y  utilized the interest group approach to ex- 
plain the growth of the federal grant-in-aid system. The 
frequent resort to these programs, he believed, could 
only be accounted for in political, not strictly economic, 
terms. Writing in 1960, Monypenny pointed out that 

They organized local support. They conducted many aid programs failed to satisfy the standard "text- 



book" justifications of fiscal equalization among the 
states or the advancement of particular national purposes, 
and hence could not be accounted for by these theories. 
He believed that a sharing of program responsibility 
through a grant program--using federal fiscal resources 
but offering, the states significant administrative discre- 
tion-resulted when an interest group lacked sufficient 
strength to attain all of its objectives in either the state 
capitals or Washington. Monypenny wrote: 

It can be asserted therefore that politically 
speaking, federal aid programs are the outcome 
of a loose coalition which resorts to a mixed 
federal-state program because it is not strong 
enough in individual states to secure its pro- 
gram, and because it is not united enough to 
achieve a wholly federal program against the 
opposition which a specific program would 
engender. 18' 

A related point has been made by another political 
scientist. Deil Wright suggests that interest groups at- 
tempt to maximize their effectiveness while minimizing 
organizational costs by taking their causes to Washing- 
ton. A single victory in the national capitol may result 
in a uniform policy throughout the country, with much 
less expenditure of effort th& separate lobbying efforts 
in the 50 states would require.lB4 In this manner, Wright 
suggested the federal government is urged to enter many 
fields which are within the competence of subnational 
governments. 

While these hypotheses have not been tested rigor- 
ously, some empirical support is suggested by a recent 
study of lobbying groups concerned with environmental, 
consumer, peace, and other "public interest" issues. Of 
the 83 Washington-based organizations studied, 56 (or 
67%) lacked a network of chapters in other parts of the 
nation. Over half also lacked branch offices. Just 17 of 
the groups (21%) had as many as 26 chapters. Moreover, 
many of the groups had too small a membership to mount 
effective lobbying campaigns at the state level. Fully 
30% had no members at all, and a total of 57% had 
fewer than 25,000 It is not surprising that 
such organizations focus their attention on national, 
rather than state, policy proposals. 

It also is argued that certain interest groups-those 
representing lower (and perhaps also middle) income 
peopls-have an economic incentive to have services 
funded by the national, rather than state or local gov- 
ernments. This hypothesis rests on the greater prows- 
sivity of the national income tax system. Equivalent ser- 
vices financed through the property and sales taxes- 
which are principal sources of revenue for State and local 

governments-would weigh more heavily on lower in- 
come groups than those financed on a national basis. 
Similarly, the lower income states and communities have 
an economic incentive to shift some taxing responsibil- 
ities to the national government.ls6 

Other analysts note there are theoretical reasons for 
believing that interest group activities may tend to pro- 
duce a level of governmental expenditure which is "ex- 
cessive" from the point of view of the national welfare 
and citizen preferences. Economists J . Ronnie Davis and 
Charles W. Meyer suggest that interest groups will favor 
expenditures or policies which bring net benefits to their 
members even if these policies result in a net reduction 
in the welfare of their entire population. Drawing upon 
the approach of "game theory," they point out that a 
"majority rule" decision criterion (as is employed in 
most governmental decisionmaking) will produce a 
budget that is "too large" in economic terms. That is, 
a majority coalition will support policies which provide 
a net benefit to its members, regardless of their effect 
on nonmembers. 187 

Using similar reasoning, Mancur Olson has pointed 
out that the interest group system generally represents 
narrow interests more effectively than those which are 

by very large This is the case because 
the benefits of many public programs are "collective" 
(or even "public") in nature-that is, they are consumed 
jointly, rather than individually. There are comparativel~ 
strong economic incentives for the members of a small 
group to organize and lobby for a collective good to be 
shared by all of them. Since each member will receive 
a large portion of the benefits from governmental action, 
he will be compensated sufficiently for the costs of or- 
ganizing (or belonging to) a lobbying organization. On 
the 0 t h  hand, these same economic incentives usually 
work against the formation of large groups in support 
of collective goods which will be shared very broadly, 
because the aggregate benefits realized by each individ- 
ual member will be too small to cover his share of the 
organizational costs. Furthermore, since the policy pur- 
sued involves a collective good, the benefits will accrue 
even to nommnbers of the lobby organization. From an 
individual point of view, then, the most rational course 
of action is to let others bear the costs of lobbying, while 
receiving some of the benefits as a "free rider" on their 
efforts. 

It is for this reason, Olson believes, that the interest 
group system is business-oriented.189 The number of 
firms in most industries is very small, so there is a strong 
incentive for members to organize in pursuit of tax 
concessions, tariff protection, special grants, and other 
benefits. On the other hand, those potential groups which 



are very large--taxpayers and consumers, for example- 
have much less incentive to organize in self-protection. 

This theory would seem to have significant implica- 
tions for the nature of public policy and the size of 
government. To the extent that interest groups are able 
to influence public policy, it is to be expected that gov- 
ernment action would generally favor the organized few 
over the unorganized many. Given the concentration of 
the benefits from most spending programs in compara- 
tively small groups, and the wide distribution of costs 
among personal income taxpayers, one would predict 
excessive levels of expenditure from the point of view 
of economic efficiency criteria. That is, programs will 
be adopted in which the total benefits (to group members) 
are smaller than the total costs, which are borne by all 
taxpayers. A similar dynamic could produce large num- 
bers of tax concessions for special interests, or might 
result in the "capture" of regulatory agencies by the 
regulated industry. 

Consistent with this, the existence of a large number 
of tax incentives (tax "loopholes," as opponents term 
them) in the U.S. tax code is frequently attributed to the 
successful machinations of narrow special interest lob- 
bies. On this point, the economist Robert E. Haveman 
quotes approvingly from the remarks of Sen. Paul Doug- 
las. The best legal minds in the nation, Douglas ob- 
served, appear in the hearing room when the Senate 
considers a tax bill, all representing wealthy clients and 
business interests. But "not more than one out of every 
hundred . . . is trying to represent the general interest. " 
This, Douglas suggested, 

. . . raises the question whether this is a fun- 
damental weakness of our democratic system, 
namely, that the producing and possessing in- 
terests are compact, powerful, and well-orga- 
nized, while the consuming and nonpossessing 
classes are busy with other things, and their 
interests diffused; and that while the people are 
numerically more numerous, they are collec- 
tively weak, ignorant, and un~rganized. '~~ 

Similarly, econormc interest groups are thought to lie 
behind much regulatory activity. Surprisingly, perhaps, 
the principal beneficiaries of regulation are frequently 
members of the regulated industry: policies which restrict 

'entry or set rates, for example, protect the financial in- 
terests of existing firms by limiting competition among 
them, or from new entrants.l9I Because the costs of these 
actions are borne by a comparatively large and unor- 
ganized group of service consumers, their interests- 
some theorists hold-are usually given little weight in 
the political process. Thus, 

. . . the existence of the older regulatory agen- 
cies might be explained as successful endeav- 
ors on the part of compact interest groups. 
These groups' gains are extracted from the 
population, but the costs of the regulation are 
so broadly diffused that, individually, none of 
the losers has a sufficiently strong incentive to 
take counteraction. 19* 

A Danger of "Overload?" 

One of the most common interpretations of the recent 
expansion of social welfare activities by the federal gov- 
ernment attributes these changes to the demands of newly 
mobilized interest groups. Some observers of American 
politics believe that the number of interest groups-and 
their associated demands for governmental a c t i o b i s  on 
the rise, sparked by significant societal changes and fol- 
lowing the example of the successful civil rights "pro- 
test" movement. Sociologist Amitai Etzioni, for one,' 
suggests that 

. . . a key feature of recent American power 
relations has been the mobilization of more and 
more societal groupings into organized groups 
that are actively political. As a result of myraid 
factors, the spread of college education, the 
rise of social movements, the development of 
new communications and production technol- 
ogies, and the social effects of World War I1 
and the war in Vietnam, minorities, farm- 
workers, welfare clients, women, and youths, 
among others, became more self-aware and 
active. 19' 

Both the expanding scope of governmental services 
and increasing cost of governmental expenditures have 
been attributed to this phenomena. Daniel Bell discusses 
the growth of 

. . . claims on government to implement an 
array of newly defined and vastly expanded 
social rights. . . . Just about all grievances 
now get dumped into the lap of government, 
while the voluntary associations that once fur- 
thered the claims of different groups are 
withering. 

The old economic interest groups (business, labor, ag- 
riculture) no longer seem to be the most important, Bell 
finds. A much broader range of social and political di- 
visions are now involved. "All this," Bell writes, 



. . . portends the emergence of .new kind of 
political economy. The major conflicts, in- 
creasingly, are not between management and 
labor within the framework of the economic 
enterprise but between organized interest groups 
claiming their share of government largess. 
The political cockpit in which these battles are 
fought is the government budget. These battles 
have become the "class struggles" of the pres- 
ent and the future. I" 

This new group activism is thought to have increased 
the level and stridency of political conflict and raised the 
demands for governmental action. At the same time, it 
may have actually reduced the capacity of the govern- 
ment to meet popular expectations and deal with social 
problems. This case is argued by social critics who be- 
lieve that a "revolution of rising expectations" has re- 
sulted in "demand overload" which may seriously 
threaten the whole social and political fabric. Daniel Bell 
believes that goals have escalated well beyond the ca- 
pacity to attain and pay for them, undermining faith in 
political institutions and eroding the spirit of civitas- 
the willingness to forgo private enrichment for the com- 
mon good, respect for others, and for the law. Loyalty 
to interest groups replaces loyalty to some conception 
of the public interest, resulting in the breakup of political 
parties and the fragmentation of authority in legislative 
bodies. '% 

Aaron Wildavsky asserts that many current demands 
of interest groups are conflicting and, for that reason, 
difficult or impossible to satisfy. And pressures seem to 
mount regardless of improvements in social conditions, 
as measured historically and objectively. Thus, in field 
after field, we are "doing better but feeling worse."197 

Many of these criticisms are well-summarized in the 
writings of Theodore J. Lowi. A prominent opponent of 
what he terms the philosophy of "interest group liber- 
alism," Lowi contends that an over-reliance on group 
policymaking has created a government which is big, 
but lacking in coherent policy direction and thus unable 
to accomplish broad objec~ives. Indeed, in an important 
sense, interest group government is "antigovemmen- 
td." Specifically, Lowi charges that 

Liberal governments cannot plan. Planning 
requires the authoritative use of authority. 
Planning requires law, choice, priorities, mor- 
alities. Liberalism replaces planning with bar- 
gaining. . . . Application of pluralist princi- 
ples in the construction of liberal government 
has made it possible for government to expand 

its efforts but not to assemble them.198 

Similar phenomena have been identified in other na- 
tions. The authors of a report to the Trilateral Commis- 
sion on The Crisis of Democracy believe that increasing 
group and individual demands lie behind the growing 
role of government in the economy and society of most 
of the trilateral nations (North American, Western Eu- 
ropean, and Japan). They attribute this expansion not to 
the strength of govenunent, but instead "to its weakness 
and the inability and unwillingness of central political 
leaders to reject the demands made upon them by nu- 
merically and functionally important groups in their SO- 

ciety." N~ Inflation, too, has been a natural consequence 
of the inability of democratic governments to cut spend- 
ing, increase taxes, and regulate prices and wages in the 
face of claims from business and labor groups and the 
numerous other beneficiaries of current spending pro- 
grams. Thus, these writers believe that "inflation is the 
economic disease of democracies. "200 

The perceptions of growing participation rates which 
underlie these analyses are largely impressionistic, since 
there is no adequate tabulation of organized groups or 
other forms of citizen "pressure." Yet, many close po- 
litical observers do agree on the basic trend. Journalist 
Richard Rovere comments that "it has been estimated 
that in the last few years more than two thousand new 
lobbies have come into existence. "201 Nearly half of the 
"public interest" lobby groups with Washington offices 
in 1973 were established after 1968,202 while there was 
a rapid increase in the number of business-related "Po- 
litical action committees" following the 1976 amend- 
ments to the Federal Election Campaign In ad- 
dition, past survey data on the involvement of adults in 
political campaigns since the 1950s do show a generally 
increasing trend, even over and above what might be 
expected on the basis of rising educational levels.204 

Still, the "overload" theories are not now widely es- 
poused-and are in fact objectionable to many who ad- 
here to traditional democratic values of citizen activism. 
Despite this, however, they are quite consistent with the 
view, previously widespread among political scientists, 
that the traditionally low levels of citizen involvement 
in politics were not dysfunctional to Constitutional de- 
mocracy. A high level of citizen activity, they believed, 
might endanger the social fabric by "politicizing" most 
human  relationship^.^^^ The fundamental question, then, 
is whether such a process has already begun. 

Does Lobbying Really Matter? 

Despite the substantial literature on group activities, 



it is by no means clearly established that interest groups 
play the prominent role in policymaking which all of 
these theories suggest. Indeed, it appears that the group 
theorists overstated their case--or else that the political 
process has been altered considerably since their theory 
was first formulated. Case studies of the "agenda set- 
ting'' function in government have pointed to many ad- 
ditional factors. Charles 0. Jones takes the position that 

The group theorist's analysis is certainly help- 
ful and, when examined carefully, suggests an 
enormously complex process by which prob- 
lems get to government. But as one also ex- 
amines specific cases of "problem to govern- 
ment," it is discovered that action of the type 
suggested by [the theory] constitute only one 
type of process-perhaps one which is not very 
typical. The group process . . . simply does 
not account for all of the problems which get 
on the agenda of government.206 

The classic and probhly the most influential study in 
the "revisionist" literature on group politics was the 
study American Business and Public Policy by Bauer, 
De Sola Pool, and Dexter.207 This volume offered a de- 
tailed study of the politics of foreign trade legislation- 
specifically, the tariff. Influenced by the "group theory" 
literature which was then dominant in political science, 
as well as the "muckraking" exposes of "pressure 
group" activities, the authors had expected to find that 
tariff legislation was devised by "deals" between well- 
financed lobbies representing business interests and 
members of Congress who were "pressured" (or threat- 
ened with political reprisals) by them. Given these ex- 
pectations, the authors were surprised to discover 

. . . that the lobbies were on the whole poorly 
financed, ill-managed, out of contact with 
Congress, and at best only marginally effective 
in supporting tendencies and measures which 
already had behind them considerable 
Congressional impetus from other sources. 208 

As anticipated, there were a large number of groups 
active in tariff politics, but these were far less influential 
in determining outcomes than had been supposed. The 
groups acted for the most part as channels of commu- 
nication-as sources of facts, arguments, and other in- 
formatiowrather than exerters of "pressure." Surpris- 
ingly, they communicated largely with members of the 
Congress who already were sympathetic to their cause, 
rather than with opponents who might be converted to 
it.209 The overall process did not resemble the system of 

"fluid mechanics" suggested by the group theory lit- 
erature: "the pressure is applied here and the results 
come out there. " Congressmen had considerable discre- 
tion in determining who they would listen to, and or- 
ganizational activities were ' 'conspicuously less effec- 
tive" than analysts had believed previously.210 

This view of interest group activities has many ad- 
vocates. James Q. Wilson's study of political organi- 
zations noted that 

It is now well understood that what an orga- 
nizational representative does in furthering his 
group's interests before government has more 
to do with his management of a communica- 
tions system than with his exercise of influ- 
ence. "Pressure groups" rarely "press. "211 

Like Jones, Wilson believes that it is possible to iden- 
tify a considerable number of recent major legislative 
initiatives in which the role of organized groups was 

The expanding scope of government over the 
past 20 years, in his view, has not been caused solely 
or even primarily by the agitation of organizational lob- 
byists, although groups have played a role in certain 
specific Rather similarily, Meier and Van 
Lohuizen found no evidence that interest groups were 
able to raise the appropriations levels of the federal 
agencies they supported. "The lack of influence by pres- 
sure groups here implies pressure groups have little im- 
pact on the policy process in general," the authors 
c~nclude.~" 

Some of these writers even suggest that the practical 
effect of interest group activity may often be to retard 
rather than expand the federal role. Much lobbying is 
defensive, in that it is aimed at stopping a proposed 
action, rather than encouraging a new It 
appears to be easier for many interest groups to mobilize 
their members against some threat to the status quo rather 
than for some new objective. Thus, on balance, the in- 
terest group system-to the extent it is in fact influential 
in forming policy-may have worked to limit the scope 
of national authority. On the other hand these observa- 
tions also indicate the difficulty of dismantling (or even 
modifying) a federal program after it has been estab- 
l i ~ h e d . ~ ' ~  In these cases, defensive lobbying would sup- 
port the continuation of benefit programs and, in the 
aggregate, at least maintain the size of the public sector. 

Summary and Conclusion 

At least since Arthur Bentley's 1908 text, The Process 
of Government, many political scientists have identified 



interest groups as the chief-sometimes the sole-influ- 
ence on public policy. In a sense, the group theorists 
may be said to have restated traditional democratic theory 
in more "modern" terms, with groups playing the role 
which had historically been ascribed to the individual. 

Many explanations of the growth of government have 
focused on interest group activity. At the same time, the 
premises of group theory have been attacked by other 
analysts, who argue that the role of groups has been 
overstated. These contradictory views have not yet been 
resolved. 

The interest group literape provides the following 
interpretations or hypotheses related to the growth-of- 
government question: 

The growth of the federal government has oc- 
curred in response to pressures from a variety of 
interest groups. Interest groups have been credited 
with the creation of many grant programs, tax 
incentives, and regulatory activities. In tum, the 
principal source of opposition to new federal pro- 
gramshasarmefromcompetingorganizedimerests. 

Many interest &ups look to Washington, rather 
than the states, to achieve their objectives. This 
may reflect the lower costs of organizing on a 
national scale; the redistributive advantages of fi- 
nancing a service through the national income tax; 
or the value of achieving, by a single action, a 
uniform policy effective throughout the nation. 

The rapid rise of newly organized interests, in- 
cluding ethnic and racial minorities, women, 
youth and the elderly, and others, has vastly ex- 
panded the pressure for governmental benefits and 
the protection of social "rights." The resulting 
"demand overload" has been difficult to satisfy, 
and is fragmenting the traditional institutions of 
democratic governmental authority. 

In contrast to these interpretations, other scholars 
contend that the influence of interest groups and 
the effectiveness of lobbying has been greatly 
overstated. Many groups function chiefly as a 
source of information for their Congressional al- 
lies, rather than as a source of political "pessure". 

Interest group activities have not been crucial to 
the adopon of many of the major programs of 
the past decade. Much lobbying is defensive, and 
is aimed at preventing governmental action, rather 
than obtaining it. For these reasons, the growth 
of government in recent years should not be at- 
tributed chiefly to the pressure of organized 
interests. 

While public opinion, elections, and interest groups 
must be examined as potential influences on public pol- 
icymaking, the governing process itself depends upon 
formal actions of the President and the Congress. Both 
of these institutions share a Constitutional role in the 
legislative process--the Congress, because it must enact 
all laws, including fiscal measures, and the President, 
because of his veto power and his authority to provide 
Congress with information on the "state of the Union" 
and to recommend measures for its consideration. Con- 
temporary government thus takes its size and shape from 
the actions, present and past, of these officeholders. 

This section deals with relatively limited aspects of 
Presidential-Congressional behavior which have the 
most direct bearing on the size-of-government issue. 
These include the relative contributions of the two 
branches as policy innovators; basic approaches to 
Congressional policymaking-including the "entrepre- 
neurial" pattern, the operation of "subgovernments," 
and-"l~grolling;" and the decisionmaking process On 
budgetary and tax questions. 

President and Congress 
As Policy Leaders 

Until quite recently, scholars,' journalists, and citizens 
have regarded the President as the motive force in the 
operation of the engines of democracy. Evolving since 
the nation's founding from a relatively weak office, the 
Presidency has endowed with ever-growing responsibil- 
ities and respect. The President, in- now-common im- 
agery, wears several hats: chief diplomat, commander 
in chief, chief economist, chief executive. In addition, 
according to conventional theory, the President is also 
the nation's chief policymaker, the source of most major 
legislative initiatives. Thus, the White House is often 
taken to be the origin of most components of"the ex- 
panding federal role. As one writer has put it, 

There is no getting around the fact that the 
President plays the major policy role in Amer- 
ican government. Congress participates in 
making policy, but it does not carry the main 
burden for the initiation of policy. It is not 
constituted to exercise initiative broadly or reg- 
ular1y;'nor can it be without sacrificing too 
much else. 

The President normally initiates. It is in the 
executive branch that campaign promises are 
drafted into concrete proposals, departmental 



programs screened and coordinated, priorities 
established, and the agenda for the legislative 
process determined. Congress normally re- 
sponds to executive impulses, questions Pres- 
idential priorities, and rearranges the agenda. 
In doing this it takes proposals, examines them 
in the light of alternatives, and then renders 
its judgment.2I7 

This description is quite different from those written 
a century ago, a time when professor Woodrow Wilson 
declared that the Congress was by far the dominant force 
within the American system.218 Later, as President, Wil- 
son himself played an activist role in proposing new 
legislation-as did Theodore Roosevelt before him and 
Franklin Delano Roosevelt not long after. This became 
the accepted pattern. Thus, at least until the mid-'60s, 
most commentators agreed that 

political system has moved systematically with 
respect to public policy, the direction and the 
initiative have come from the White House. 
. . . Since Theodore Roosevelt, at least, the 
Presidency has been viewed as the most pop- 
ular branch and that which is most likely to 
provide the leadership for progressive reform. 
Liberals, progressives, and intellectuals have 
all seen the Presidency as the key to change 
in American politics, economics, and society.*I9 

Evidence of the quantitative magnitude of modem 
Presidential leadership is indicated in Table 9. Until 
1972, the President's annual legislative program nor- 
mally included more than 200 bills. The Democratic 
administrations in 1961-68 were unusually active, av- 
eraging some 370 proposals in each year. Some fall-off 
may be noted during the Republican years of 1969-75- 
the average is just 165-but  even in this period the Pres- 

In the 20th Century, whenever the American ident's role was obviously substantial. 

Table 9 

PRESIDENTIAL LEGISLATIVE PROPOSALS AND ENACTMENTS, 1954-75 

Proposals Approved Percent 
Year Submitted by Congress Approved 

1954 232 1 50 65 
1955 207 96 46 
1956 225 103 46 
1957 206 76 37 
1958 234 110 47 
1959 228 93 4 1 
1960 183 56 31 
1961 355 172 48 
1962 298 133 45 
1963 40 1 109 27 
1 964 21 7 125 58 
1965 469 323 69 
1 966 371 207 56 
1967 43 1 205 48 
1 968 41 4 23 1 56 
1969 171 55 32 
1970 21 0 97 46 
1971 202 40 20 
1972 1 16 5 1 44 
1973 1 83 57 31 
1974 (Nixon) 97 33 34 
1974 (Fwd) 
-- 

64 23 36 
1975 110 30 27 

SOURCE: Stephen J. Wayne, fhe Legislative Presidency, New Yo*, NY, Harper 8 Row, Publishers, 1978, p. 170. 



In a reflection of similar historical judgement, students 
of federalism have regarded the Presidency as a major 
"nationalizing"M force. The office is, after all, the only 
one (along with the Vice Presidency) which is elected 
on a truly ~ t i o n u l  basis. Furthermore, through the 1960s 
a steady stream of "strong" American Presidents sought 
to enhance simultaneously both the power of the national 
government and the Presidency itself. The Congress, in 
comparison, has been widely regarded as more "local- 
istic" and inherently "conservative" because of its 
structure and procedures. Many liberals have viewed it 
as an obstacle to the progressive leadership provided by 
the White House."' 

These differences in political activism between the 
two branches have been traditionally ascribed to differ- 
ences in the composition of Executive and Congressional 
constituencies. The "unit rule" in the electoral college 
means that Presidential contenders must be especially 
responsive to the concerns of the large, urban states, 
most of which have sizeable working class and racial or 
ethnic populations. Hence, prospective Presidents es- 
pouse the "liberal" policies these groups favor. 
Congressional constituencies are much smaller, more 
homogeneous, more rural, and hence more "conserva- 
tive." Fwthermore, the seniority system (at least tra- 
ditionally) operated so as to enhance the authority of 
members from the least progressive districts, which fre- 
quently exhibit little real interparty competition at the 
polls.2" Similar influences are thought to be at work on 
the Congress itself, with the result that the Senate is the 
more "liberal" of the two chambers because its consti- 
tuencies are larger, more heterogeneous, and more com- 
petitive. Thus it is the House, more often than the Senate, 
which has been the chief obstacle to major new federal 
programs. *' 

In interesting and pointed contrast, it was the Senate 
which was actually intended by the framers to be a 
"peripheralizing" institution. It still continues to be a 
symbol of the federal basis of American government, in 
that every state is represented equally among its mem- 
bership (regardless of population), and until 1913 Sen- 
ators were selected by state legislatures as their delegates 
to Washington, rather than directly by the voters. Despite 
this aim, William Riker argues that the Senate has never 
served its original purpose. This failure altered the n* 
tion's expected Constitutional balance, and may help 
explain, in his view, "why the United States has always 
been a bit on the centralized side of the ~ c a l e . " ~  

Despite their widespread acceptance in the past, these 
interpretations of both contemporary and historical poli- 
tics have been challenged more and more frequently. In 
part, this might seem to reflect the declining importance 

of Presidential leadership since 1969, as was suggested 
by Table 9. But it, in fact, goes deeper, and has a longer 
historical dimension. Thus, political scientist Richard 
M. Pious declares that 

. . . the orthodox generalization that the Pres- 
ident is both chief initiator and chief legislator 
is simply wrong. Congress has taken the ini- 
tiative on many pieces of major legislation, 
such as social security, collective bargaining 
arrangements, public housing, atomic energy, 
the space program, the environment, and man- 
power training. . . . In only a few domestic 
areas, such as civil rights and antipoverty leg- 
islation, have Presidents played the leading 
role in policy initiation. And even in these 
fields Congress eventually dominates the 
process.225 

Another analyst takes the position that, while the Con- 
gress normally prefers that the President play the lead- 
ership role in matters of policy innovation, it can and 
does step out in front when the President holds back.226 

An appraisal of published legislative case studies in 
a dozen fields of domestic and foreign policy for tha  
period 1940-67 demonstrated the significance of 
Congressional policy leadership. Moe and Tee1 found 
that "the evidence suggests that Congress continues to 
be an active innovator and very much in the legislative 
business"-+ conclusion they said is consistent with that 
of Lawrence Chamberlain three decades earlier.227 

Even in those fields and during those periods in which 
Presidential leadership is at its apogee, the congressional 
contribution to policy development has been greater than 
was recognized generally. Certainly a careful reading of 
Presidential-Congressional relations in the early New 
Deal period underscores this interpretation. In addition, 
a study by David Price of the Congressional role in policy 
development during 1965-&another period of unusual , 
Presidential a c t i v i s ~ v e a l s  the inadequacy of the gen- 
eralization that the President is the "motor" of the sys- 
tem, while Congress provides the "brakes." Breaking 
the policy development process down into six separate 
functions or stages-formulation, instigation-publiciz- 
ing, information-gathering, interest aggregation, mobi- 
lization, and modification-Price showed that these ac- 
tivities were performed by both of the two branches, 
with the Congress playing an important role in many of 
the cases studied. While the executive branch did tend 
to dominate the information-gathering function, and 
Congress the modification process, the four others we@ 
mixed and shared.= 



Recent scholarship, then, has stressed that the Con- 
gress makes very substantial contributions ,to the devel- 
opment of new public policies. Past generalizations of 
Presidential dominance seem to have been based upon 
too superficial characterizations of very complex processes. 

One of the reasons that the significance of the Congres- 
sional role was so long ignored probably stems from the 
greater degree of public attention given to Presidential 
activities. Gary Orfield believes that the myths of Pres- 
idential initiative and dominance reflected a fixation with 
three types of issues: foreign policy crises, military prob- 
lems, and the President's own domestic agenda.229 In 
these areas, the President's role may well be most de- 
cisive-although the Congress is still not an insignificant 
force. 

Another difficulty is that Congressional policy lead- 
ership is often indirect and obscure. Many proposals 
which incubated in the Congress for years attract wide- 
spread public attention only after they receive Presiden- 
tial backing. Furthermore, some Congressional initia- 
tives are "pre-empted" by a President. Others are 
advanced largely to "force a President's hand" in fields 
he might have otherwise ignored.2m For example, as 
Sundquist pointed out in his excellent study of national 
policymaking in the '50s and '60s, "nobody talked any 
longer about 'the Democratic party program' " after the 
inauguration of President John F. Kennedy. Instead, 
"they talked about 'the Kennedy program' and after that 
'the Johnson program'." In the period 1961-66, Sund- 
quist found, almost all of the "major legislative impul- 
ses" came from the White House.23' But few of the 
notions were truly new, having been advanced by Dem- 
ocratic Congressmen in earlier years.232 

Of course, tracing the "real" source of many items 
on the legislative agenda is made difficult by interactions 
among key participants. Many of the ideas which mem- 
bers of Congress and Presidents formulate into legislative 
proposals came to them initially from experts in the bu- 
reaucracy, interest groups, or academia, and had been 
"kicking around" in their circle for some time.u3 

Observers also have neglected the major role played 
by Congress after the initial enactment of legislation. 
The legislative branch continually modifies and remolds 
existing programs, and by its interaction with the bu- 
reaucracy and courts gives shape to sometimes vague 
Statutoy mandates. 2Y 

Now, however, the new scholarship on Congressional 
policy initiation is gaining more and more recognition. 
*In fact, matters have shifted to the point where some 
~bservers regard the Congress, rather than the President 
or the bureaucracy, as the principal architect of "big 
government." Political scientist Morris P. Fiorina charges 

that it is the national legislature which is truly the "key- 
stone of the Washington establishment. "235 

The Congress, he says, both legislates new programs 
and their accompanying bureaucracies into existence and 
later acts as an intermediary in dealing with bureaucratic 
snafus for their constituents. Successful "ombudsman" 
efforts of this kind, Fiorina argues, increasingly assure 
the re-election of incumbents, and he cites as evidence 
a decline in competition for Congressional seats.2M He 
has summarized the process in the following manner: 

The nature of the Washington system is now 
quite clear. Congressmen (typically the ma- 
jority Democrats) earn electoral credits by es- 
tablishing various federal programs (the mi- 
nority Republicans typically earn credits by 
fighting the good fight). The legislation is 
drafted in very general terms, so some agency, 
existing or newly established, must translate 
a vague policy mandate into a functioning pro- 
gram, a process that necessitates the promul- 
gation of numerous rules and regulations and, 
incidently, the trampling of numerous toes. At 
the next stage, aggrieved and/or hopeful con- 
stituents petition their Congressmen to inter- 
vene in the complex (or at least obscure) de- 
cision processes of the bureaucracy. The cycle 
closes when the Congressman lends a sym- 
pathetic ear., piously denounces the evils of 
bureaucracy, intervenes in the latter's deci- 
sions, and rides a grateful electorate to ever 
more impressive electoral showings. Con- 
gressmen take credit coming and going. They 
are the alpha and tht omega.237 

In this manner and for these reasons, he asserts, "Con- 
gress does not just react to big government-it creates 
if "238 

The Entrepreneurial Pattern 

Congressional policy leadership seems to possess dis- 
tinctive characteristics, although these are not widely 
recognized. One of the most common patterns may be 
described as "entrepreneurial" in character. Consistent 
with the dictionary definition, an individual Congress- 
man "assumes the risk" of advancing a new "prod- 
uct''-in this instance, a public problem and its solution. 
John R. ~ohannes has pointed out that one or two key 
legislators usually deserve most of the credit for each 
Congressional initiative. These individual activists typ- 



ically are experts in their field, and frequently (but not 
always) are chairmen of relevant subcommittees. Johan- 
nes adds that most of the legislative activists are Dem- 
ocrats and, moreover, members of the Senate, rather than 
the House.U9 Professor James Q. Wilson also notes this 
tendency, and offers an explanation: 

[Mlany Congressmen are continuously survey- 
ing their political horizoris in search of issues 
with which they can become personally iden- 
tified and which can become the basis of sub- 
committee chairmanships, highly publicized 
hearings, and state or national visibility. This 
is especially true of Senators, who not only 
must appeal to larger, harder-to-reach consti- 
tuencies but who, unlike Representatives, can 
take advantage of televised  hearing^.^ 

Other contemporary political analysts also have dis- 
cussed this behavior. To use the terms of political sci- 
entist David R. Mayhew, Congressmen engage in a great 
deal of "position taking'' and "credit claiming" in order 
to improve their standing with constituents and to ad- 
vance their political careers. That is, they introduce or 
support legislation, give speeches, write books, and a p  
pear on television in order to make judgmental statements 
on matters of political concern. Such "statements" 
sometimes take the form of roll call votes."' They also 
attempt to take credit for specific governmental actions, 
including government projects (the traditional "pork 
barrel"), new programs, or tax benefits.242 

Senators, Mayhew believes, generally put more em- 
phasis on position taking than do members of the House, 
who are apt to stress their ability (real or contrived) to 
"bring home the bacon" in the form of particularized 
benefits for their district."' But the former pattern is 
particularly important to "upwardly-mobile" Congress- 
men: members of the House who hope to win election 
to the Senate, and members of the Senate who aspire to 
the Pre~idency.~" 

Specialization in a particular policy field, small 
enough so that the claim of personal responsibility seems 
credible, is essential to these activities.245 Thus many 
Congressmen cQncentrate their efforts in one or a few 
narrow areas for much of their career. But Congressmen 
facing possible electoral defeat sometimes act as issue 
pioneers, striking out into new fields in a quest for public 
support. The problems of consumer protection, hunger, 
and communism in government are historical examples 
of issues which were successfully exploited in this 
fashion.246 

Position takers are not necessarily concerned with 

seeing their proposal enacted into law, or with working 
to defeat proposals which they oppose. Such serious 
legislative work is time consuming and difficult, and 
victory is less important in the public eye than taking the 
"right" stance."' Furthermore, the adroit position taker 
may be ab1.e to present his position in opposing terms 
to various constituency groups and actually take oppos- 
ing positions at different stages in the legislative process.248 

It should be added that both public opinion and interest 
groups do have significant roles in entrepreneurial pol- 
itics: members of Congress would have little incentive 
to "play the game" unless some public attention was 
forthcoming. But the pattern of interaction is rather dif- 
ferent than that implied by "demands-oriented" models 
of policymaking. The political actors do much more than 
respond to problems and proposals forced upon them. 
Instead, by the skillful exercise of political leadership, 
they influence the character of the items on the public's 
agenda and also help build support for particular policy 
responses. Like their counterparts in the world of ad- 
vertising, they "sell" the public on the presence of a 
problem (a new "crisis") and a solution to it (a new 
government program). 

In the case of the recent consumer and environmental 
protection legislation, Wilson believes, a "symbiotic 
political relationship" was developed between the 
Congressional activists and "public interest" lobbies. 
Presidents involved themselves in these questions well 
after they had been given impetus by the Congress and 
generally favored "weaker" bills.Z49 Wilson also be- 
lieves that the kind of regulatory legislation which 
emerges from such an entrepreneurial process is likely 
to possess certain distinctive features: 

First, in order to ensure vital publicity and 
to develop political momentum in the com- 
petition for attention in and around Congress, 
the bills will focus attention on an "evil," 
personified if possible in a corporation, indus- 
try, or victim. Second, the proposal will be 
"strong"--that is, there will be little incentive 
in the developmental process to accommodate 
conflicting interests and thus little incentive to 
find a politically acceptable formula which all 
affected parties can live with. (To compromise 
the proposal would be to sacrifice the capacity 
of the bill to mobilize support by its moralistic 
appeal.) Third, though few substantive bar- 
gains will be struck, many procedural ones 
will, especially ones that recognize the central 
structural fact of the American Congress- 
namely, that it is a federal institution based on 



state and district representation. Concessions 
will often be made to recognize existing state 
programs or to provide incentives for states to 
develop new programs. Finally, the proposed 
solution to the problematic business practice 
will be shaped as much by the political process 
by which the proposal is generated as by an 
analysis of the problem itself.2w 

It must be added that Congressmen are not alone in 
playing a role as policy entrepreneurs. Presidents, and 
sometimes executive branch leaders and even nongov- 
ernmental political actors, can behave similarly. Presi- 
dents possess a greater capacity than do individual mem- 
bers of Congress to identify a public problem, place it 
before the American people as a significant issue, devise 
a possible solution, and mobilize support behind it. There 
are numerous examples of successful efforts. The idea 
of a national "War on Poverty" apparently originated 
with President Kennedy himself, following a review of 
economic conditions by Executive Office staff.=' In the 
same way, President Johnson personally devised the 
"new towns in-town" program as a way of solving the 
twin problems of disposing of surplus government prop- 
erty and encouraging urban redevel~pment .~~~ Like mem- 
bers of Congress, Presidents also have been known to 
engage in position taking by proposing a-legislative so- 
lution to a problem without providing the follow-through 
needed to get it enacted. 

Committees and "Subgovernments" 

Other features of the Congressional approach to pol- 
icymaking also deserve attention. Among these is its 
reliance upon committees to examine most legislation 
and the interaction of these committees with the exec- 
utive branch and public. 

The Congress is quite a large body faced with a gi- 
gantic workload: the necessity to adopt every law and 
authorize each expenditure, and to oversee their exe- 
cution by the bureaucracy. Of necessity, it has simplified 
its collective task as does every organization-through 
subunit specialization and procedures for internal coor- 
dination. While some of these practices are formalized 

rules or law, others have simply evolved into social 
norms. 

- The real legislative work of the Congress is performed 
for the most part in its standing committees and espe- 
cially their numerous subcommittees. Each has jurisdic- 
tion over particular items of legislation (although the 
authority over any given functional area may be dis- 
persed among several). Traditionally, individual Con- 

gressmen were expected by their colleagues to become 
expert in a few substantive areas related to their com- 
mittee assignments and to work diligently in these. Here, 
their expertise will be respected; in turn, each member 
must respect the expertise of his colleagues in their 
fields.253 Partly in consequence of these norms, the bills 
resulting from committee are usually accepted without 
amendment on the floor of the Congress itself." 

In their legislative work, committee members and staff 
usually are in close communication with their specialist 
counterparts in the executive branch agencies and non- 
governmental interest groups. In fact, many political 
scientists have argued that the key to understanding gov- 
ernmental policymaking lies in the interactions of these 
three groups, which form "subgovernments" ("subsys- 
tems" or "whirlpools") of political activity.2J5 It is at 
this level, rather than by the interactions of the President, 
Congress and its leadership, and the political parties, 
that most policy questions are decided. Freeman says: 

The resolution of most policy questions tends 
more often to be left to secondary levels of the 
political setting. Policymaking is often left to 
essentially subordinate units of the Adminis- 
tration and Congress. Similarly, the parties 
often leave issue politics to interest groups. In 
this sense, such subunits of the political set- 
ting, encouraged by diffused power and func- 
tional specialization of political expertise, tend 
to enjoy a relatively wide range of autonomy. 
Policy tends to be "farmed out. "2m 

These subgovernments appear to dominate policy- 
making on "routine" mat teewhich  is to say on most 
governmental matters, most of the time. Though perhaps 
of minor importance individually, these questions in the 
aggregate constitute much of all governmental activity. 
But there are, of course, certain issues which escape 
their grasp and are influenced by "outsiders. " This may 
happen if an issue becomes particularly controversial 
within the subgovernment, if the President or other top 
leaders decide to focus their attention on relevant policy 
questions, or if some new problem (perhaps a sudden 
"crisis") brings established policy into question.257 

In some interpretations, the existence of such subgov- 
ernments is described as a natural consequence of the 
complexity of modern political affairs and the consequent 
need for specialization, as well as a search for interper- 
sonal harmony. Thus Randall Ripley finds that 

. . . there is a great amount of cooperation 
between Congress and the bureaucracy and it 
is in good measure based on mutual self-in- 



terest. There is nothing insidious about this 
cooperation; most prolonged human relation- 
ships are characterized by the desire for relative 
harmony and calm. Harmony and calm may 
produce either beneficial or useless public pol- 
icy. However, the same may be said for 
conflict .s8 

At most, he suggests, such patterns of interaction load 
the legislative process in favor of the status quo. 

Some other commentators are far more critical. They 
point to a tendency for Congressional committees, bu- 
reaucrats, and special interest groups to work together 
to advance their own shared goals at the expense of the 
public good. The resulting handiwork, these critics 
stress, may include narrow categorical aid programs, 
undesirable tax concessions ("loopholes"), a frag- 
mented administrative system, inadequate policy coor- 
dination, excessive levels of expenditure, protective reg- 
ulations and tariffs, and an unwillingness to recognize 
the undesirable side-effects or costs of their activity. To 
these critics, who are numerous, the three-partite subgov- 
ernments are most accurately described as "iron trian- 
gles" or "triple alliances." They form the foundations 
of what Fiorina terms "the Washington e~tablishrnent."~~ 

Voting Procedures and "Logrolling" 

A number of commentators have suggested that other 
prominent features of the Congressional decisionmaking 

may incline it to excessive expenditures. These 
include the rule of majority voting and the practice of 
logrolling. These points have been given particular stress 
by a group of "public choice" or "political" econo- 
mists. James M. Buchanan, one of the foremost thinkers 
of this persuasion, has thus concluded that "even under 
the most favorable conditions the operation of democratic 
process may become its own Leviathan. . . ." The past 
growth of government, he believes, "has occurred, a]- 
most exclusively, within the predictable workings of 
orderly democratic procedures. "260 Though capable of 
detailed elaboration, these points may be illustrated 
briefly with simple 

In a recent textbook, Richard B. McKenzie and Gor- 
don Tullock suggest that 

The voting rule followed by government is 
important because it will be influential in de- 
termining the size and scope of government 
activities. A voting rule which requires very 
few people to agree on, for example, budgetary 
proposals will generally mean a large scope 
and size of government. With such a voting 

rule, small and different groups of people can 
make budgetary proposals, vote for and pass 
them, and, in that way, expand the scope of 
governmental activities. Conversely, a voting 
rule which requires unanimous agreement 
among voters is likely to mean that very few 
things will be agreed to and will be done by 
government .262 

Although the principle of majority rule is accepted in 
most American political decisionmaking (but not in rat- 
ifying Constitutional amendments or treaties and in some 
other special cases), some "public choice" economists 
have demonstrated how this rule can result in "ineffi- 
cient" expenditurewhat is, expenditures in which net 
costs exceed net benefits. This is a likely outcome in 
cases in which the benefits of a or activity are 
received by a small majority (say 5 1%) of the members, 
but the costs are spread more broadly (perhaps among 
all of the members).263 This situation is analogous to the 
practice of splitting a restaurant bill equally among a 
group of diners. Each diner is encouraged to order a 
more expensive meal than he would if he were paying 
just his own tab, since his costs will be shared by the 
others. The result may be that the group consumes more 
(or higher-priced) food than its members really-wanted. 

A hypothetical political illustration is provided in 
Table 10. This case involves a project costing a total of 
$500, financed through tax payments of $100 from five 
individuals (see column 3). Total benefits of the project 
are, however, somewhat lower than aggregate costs- 
only $430 (column 2). Thus, the project is "inefficient" 
in ~ ~ o n o m i c  terms. But, although costs are distributed 
evenly, benefits are not: they are concentrated dispro- 
portionately in individuals A, B, and C, each of whom 
would realize net benefits from the undertaking. Because 
of this, it is to be expected that the project would win 
a majority of votes (as shown in column 5). 

'here is room to question how well this abstract model 
fits the real world of affairs. On the one hand, most 
fderal expenditures are financed through the income tax 
system, the costs of which are distributed very broadly. 
In comparative terms, the benefits of many expenditures 
(public works projects, for instance) are more concen- 
trated. But in practice, the national government does not 
rely upon simple majority voting to create new programs. 
Instead, the legislative process is a complex labyrinth 
of successive stages, each of which can spell defeat for 
a ~ r o ~ o s a l .  Not one majority, but concurrent majoritkc- 
in authorizing, appropriations, and other committees, as 
well as floor votes in two chambers and signature by the 
President, are required. 



1 Table 10 

I HOW AN "INEFFICIENT" PROJECT CAN BE APPROVED UNDER MAJORITY 
VOTING: 

A HYPOTHETICAL EXAMPLE 

Dollar Value of 
Benefits to 

Individuals Each Person 
(1) (2) 

A $1 40 
B 1 30 
C 110 
D 50 
E 0 

Tax Levied 
on Each 
Person 

(3) 

Net benefit (+) 
or 

Net Cost (-) 
r(2)-(311 

(4) 

Vote For 
or 

Against 
(5) 

For 
For 
For 
Against 
Against 

Total $430 $500 

SOURCE: Richard 8. McKenzie and Gordon Tullock, Modem Political Economy: An Introduction to Economics, New Yo*, Ny, 
McGraw-Hill Book Company, 1978, P. 395. 

For this reason, the Congress, and indeed the entire 
structure of American government, has often been con- 
demned as irresponsible and inefficient, incapable of 
acting with dispatch to translate popular preferences into 
law.264 Sundquist-just one of many critics-has written: 

The united States is unique among the 
world's democracies in the extent to which the 
institutional system is weighted on the side of 
restraint regardless of the mandate of the peo- 
ple. . . . The total effect can be not just to 
delay action in the interest of free and full 
debate, but to forbid action.265 

The complaint in this case is that the procedural rules 
of the system-which are far more complex than simple 
majority voting-bias the government against desirable 
and popular activities. 

Still, many close observers of the political process do 
agree that the comparative distribution of costs and ben- 
efits, rather than their net magnitudes, can be crucial in 
determining the likely fate of a legislative proposal. 
Wilson discusses four different kinds of cases. To sum- 
marize briefly, he suggests that 

a) Policies with widely distributed benefits 
and costs "will tend to become easily in- 
stitutionalized and to produce increases in 
benefit levels. . . . " 

b) Policies with concentrated benefits and dis- 

tributed costs "will attract ihe support of 
organizations representing the benefited 
group and the opposition of none. . . . 
[Tlhe beneficiaries . . . will be able to mo- 
bilize effective political support for the 
policy. " 

C) Policies with distributed benefits and con- 
centrated costs are difficult to adopt, and 
are usually dependent upon a "crisis" or 
successful exploitation of the mass media. 

d) Policies with concentrated benefits and con- 
centrated costs "generate continuing or- 
ganized conflict. Revisions and amend- 
ments and interpretations are endlessly 
contested and sometimes efforts are made 
to repeal the initial 

Point (b) above is consistent with the deductions made 
regarding the majority vote rule. However, the reasons 
for which these outcomes are expected are quite differ- 
ent, having more to do with the "costs" of organizing 
interest groups, the dispersion of decisionmaking re- 
sponsibility in the Congress, and the weaknesses of links 
between representatives and their constituencies, than 
with the use of a majority rule criterion. 

Public choice theorists also have voiced concern that 
another aspect of the Congressional policy process--the 
practice of vote trading or "logrolling"-also may pro- 
mote excessive, inefficient expenditures. Another hy- 



pothetical example is offered in Table 11. In this case, 
there are three projects under consideration simultane- 
ously. (1, II, and III). Again, each costs $500, to be 
provided through tax payments of $100 by individuals 
A through E. Total costs, then, are $1500. The benefits 
from each project are well below costs, only $350. How- 
ever, all of the benefits are received solely by a single 
individual in every instance. 

Each project would certainly be defeated if considered 
separately: only individual A would vote for project I, 
only B for II, and only C for III. But the picture is altered 
if vote trading is permitted. A, B, and C would then be 
expected to support each other's projects in exchange 
for support of their own. The total package, then, would 
be accepted by a vote of 3-to-2. 

How important is such logrolling? On this point, there 
is no clear evidence. McKenzie and Tullock speculate 
that it "dominates the policy selection process" in most 
democraciedut  this is, almost certainly, an exagger- 
a t i ~ n . ~ ~ '  While many Congressional actions do depend 
upon some form of "bargaining" among the interested 
parties, a process of compromise may be just as frequent 
as vote trading.268 

On the other hand, there is no doubt that logrolling 
does occur. A classic example involved an exchange of 
support by urban and rural Congressmen for agriculture 
subsidies and the food stamp program; other instances 
appear regularly in public works "pork barrel" 
legislation. 269 

Furthermore, logrolling takes several forms, and may 
be implicit as well as explicit.270 The former may be 

most common. Implicit lorolling is encouraged when a 
large number of projects or programs are "packaged" 
together in a single omnibus bill. In this manner, a ma- 
jority of representatives can each be granted some fa- 
vorable provision. Congressional norms of reciprocity, , 

which call for the approval of most committee actions, 
may also be taken as a form of implicit logrolling. 

Even when it occurs, logrolling does not necessarily 
lead to an unwarranted expansion of government. From 
an economic perspective, it may be equally necessary 
to win approval of an "efficient' project in which benefits 
are highly ~oncentrated.~~' In the terms of democratic 
political theory, it offers a solution to the "intensity 
problem," which results from differences in the strength 
of views held by different representatives and their con- 
~ t i t uenc i e s .~~~  Finally, logrolling can be used in some 
instances to build coalitions against inefficient projects, 
rather than for them.273 Thus, neither the extent nor red 
costs of logrolling have yet been determined adequately. 

Budgets: Spending and Taxation 

Almost as important as the politics of legislation is the 
politics of finance: expenditure, taxation, and budgeting. 
Yet these have received far less academic attention, and 
are much less understood by the public-at-large. 

Traditional stereotypes have frequently portrayed 
Presidents as struggling to "reorder priorities" in favor 
of greater spending for domestic programs against an 
unwilling Congress.274 More recently, the Congress has 

Table 11  

I HOW AN "INEFFICIENT" GROUP OF PROJECTS CAN BE APPROVED UNDER 
LOGROLLING: 

I A HYPOTHETICAL EXAMPLE 

Net Benefits (+) or Costs (-) to Each Individual 
Individuals p-1 Project ll Project Ill Vote for or Againat 

(1 (2) (3) (4) (5) 

A +$3= -$I00 -$I00 For 
B -$lo0 +$350 - $1 00 For 
C -$lo0 -$lo0 + $350 For 
D -$lo0 -$lo0 - $1 00 Against 
E -$lo0 -$lo0 -$I00 Against 

I Total 

I SOURCE: ~ased upon Rkhard 6. McKen* and Gordon TulM,  Modem Polltical Economy: h I l n ~ u ~ i ~  to EC-, p~w 
y d ,  w, McGraw-Hill, 1978, p. 405. 



been branded "big spenders" by both critics and Pres- 
idents: the issue was an important one in the 1972 na- 
tional election. Both these images contain some truth, 
but the reality is both complex and changing. 

The first essential point is that government budgets 
are made "incrementally" rather than "comprehen- 
sively." ~ n n u a f  spending changes are usually quite 
small in proportion to the previous year's expenditures. 
The common pattern is that the President's budget pro- 
poses marginal spending increases for most agencies, 
and these are generally accepted-but at a slightly re- 
duced rate-by the Congress.275 This has been true even 
under such budgetary reforms as PPB (planning-pro- 
gramrning-budgeting) and ZBB (zero-base-budgeting). 

Yet, while incrementalism is descriptive of most out- 
comes, it does not fully describe the politics of the budg- 
etary process. There are multiple actors involved. Any 
description of a "President's expenditure proposals" is 
made complex by the division of labor within the ex- 
ecutive branch. Presidents devote very little of their own 
time to budgetary questions. Instead, the budget process 
is executed as a matter of routine by lower organizational 
components. Budget proposals are prepared initially by 
executive agencies and then reviewed by a Presidential 
staff agency,--the Office of Management and Budget- 
before they are forwarded to the Congress. The typical 
positions of these two kinds of units are clearer. Agencies 
normally propose expanded budgets (although they differ 
in their budgetary strategies and degree of "acquisitive- 
ness"). The OMB, on the other hand, regards itself as 
a guardian of the public purse, and usually attempts to 
cut agency requests, drastically in some cases. The Pres- 
ident's budget emerges from the process of interaction 
between these 

The same is true on the legislative side. 277 Different 
roles are played by the members of different organs 
within that complex body. One important point is that 
decisions regarding the amounts of annual expenditure, 
the structure of governmental programs, and the raising 
of tax funds are performed largely by separate commit- 
tees: the Appropriations, Authorizing, and Ways and 
Means (or finance) committees (and subcommittees) re- 
spectively. (In addition, there are contrasts between the 
House and Senate). Authorizations, depending upon the 
particular program involved, may be permanent, mul- 
tiyear, or annual. These set the upper limits of expend- 
itures. Appropriations are in almost every instance made 
annually. Finally, tax code changes, which determine 
the amount of revenue received available without bor- 
rowing, are much less frequent: between 1948-76, the 
Congress enacted only 16 major tax bills (although there 
were dozens of lesser bills).278 

Some economists, sensitive to this point, feel that the 
Congressional division-of-labor may well bias the de- 
cision process toward excessive expenditure. Buchanan 
and Flowers suggest a homey analogy: 

Suppose that an agreement is made between 
husband and wife to the effect that the wife 
does all the shopping while the husband pays 
the bills at the end of the month. It may be 
predicted that, under this arrangement, the 
family spending will tend to be larger than it 
would be if both the spending and the bill- 
paying chores should be assigned to the wife. 
If she is not confronted with the cost side of 
a purchasing choice, the wife will tend to over- 
estimate the relative desirability of available 
commodities and services and she will tend to 
overextend family purchases. . . . 

The institutions of fiscal decisionmaking in 
most democratically organized governments 
are analogous to the family example suggested. 
Those legislators who are chargedSwith the re- 
sponsibility of making decisions about the size 
of specific budgetary outlays are not the same 
subgroup of legislators who are charged with 
making decisions about the level of taxes to be 
imposed. Those members of appropriations or 
budgetary committees, the first group, will tend 
to overestimate the desirability of additional 
government spending because they will not be 
fully consious of the costs that such spending 
necessitates. This proclivity to spend is rein- 
forced by the political process itself. Legisla- 
tors want to secure reelection, and they know 
that voters want spending  project^."^ 

This effect, the authors suggest, is apt to be particularly 
pronounced at the national level, since the federal gov- 
ernment (unlike state and local governments) is not con- 
strained by a legal requirement to balance its budget. 

While such reasoning might appear sound, it departs 
from well-established facts. The committees on appro- 
priations, which Buchanan and Flowers believe will 
"overestimate the desirability of additional government 
spending," have in fact traditionally been one of the 
more important forces for fiscal restraint. The House 
Appropriations committee, which dominates the pro- 
cess, attempts to economize and protect the treasury 
against excessive expenditure, and is expected to do so 
by the House and Congress as a whole. Over the years, 
it has usually acted to reduce agency budget requests 
while providing marginal increases over the previous 



year's funding.m The Senate Appropriations Commit- 
tee, on t'ne other hand, functions as a "COW of appeak" 
for aggrieved executive branch agencies. It often at- 
tempts to restore a portion of the House's "excessive" 
cuts. 

The House of Kepresentatives is also the key factor 
on tax issues, since it is the chamber in which all such 
bills must originate. Its committee on Ways and Means, 
which has jurisdiction over tax bills, has generally been 
described as "conservative ," cautious, somewhat non- 
partisan, and very "professional" in its approach con- 
sequently, its recommendations are seldom challenged 
on the floor of the House, and more than modest tinkering 
by the Senate and its Finance Committee also is un- 
usual.=' In the postwar period, tax bills have for the most 
part been drafted in the executive branch, but they are 
reviewed thoroughly on Capitol Hill. The net result of 
Congressional action usually has been to provide a 
greater reduction in revenue or a lesser gain than the 
Resident had proposed. In the two instances in which 
the Congress seized the initiative in tax policy (in 1948 
and 1%9), it reduced rates. The powerful chairman of 
Ways and Means for some 16 years, Rep. Wilbur Mills 
(D-AR.), frequently made statements in support of tax 
rate reductions and economizing in government.282 In the 
mid-60s, he strove to reduce the rate of governmental 
expenditure growth at several critical junctures.283 

On the other hand, differences which are consistent 
with the Buchanan-Flowers hypothesis may be found in 
the orientation of the authorizing or legislative commit- 
tees on the one hand and two fiscal-oriented committees 
on the other. The former bodies establish new programs 
and administrative arrangements, and set--often on a 
multiyear bask-the upper limits for their spending. 
Most of the authorizing committees experience continual 
tension with Appropriations, Finance, and Ways and 
Means. This stems both from a tendency for the more 
"liberal" or "activist" members to be drawn to the 
authorizing committees and the more "conservative" 
(and senior) members to the fiscal committees, as well 
as their different responsibilities within the Congress. 
One consequence of this tension is a gap between au- 
thorized expenditures and those actually appropriated. 
Large programs may be legislated into existence, but 
later provided with only token levels of funding.2B4 In 
extreme cases, programs established by law may not be 
funded at all. This is not at all uncommon: ACIR staff 
estimates suggest that there were as many as 150 grant- 
in-aid programs for state and local governments which 
were authorized but unfunded in FY 1975, in comparison 
with a total of some 447 operating grants. 

If there has been a "bias" in Congressional arrange- 

ments for fiscal policymaking, then, it has probably been 
traditionally on the "conservative" side. The appropri- 
ations committee has usually provided smaller expend- 
iture increases than were sought by the President, his 
budget office, and administrative agencies than had been 
anticipated by the legislative committees of the Con- 
gress, and-opinion polls suggest--than would have 
been supported by the public-at-large. Similarly, Ways 
and Means has frequently attempted to moderate the rate 
of tax rate expenditure growth. In the past, it has been 
an obstacle in the path of expanded federal responsibilities. 

In recent years, however, the budgetary politics arena 
has been quite unstable. Some old traditions have been 
eroded, while new procedures and roles are being es- 
tablished. Increasingly the Congress has seemingly be- 
come an advocate of higher levels of domestic spending, 
while Presidents frequently seek to "hold the line." 
Analyst Gary Orfield observes that 

. . . since the mid-1960s there has been in- 
creasingly severe pressure on the federal budget, 
and a major reversal of the roles of the White 
House and Congress in the budget process. In 
many cases the President has assumed the po- 
sition, once occupied by the House ~pprop6-  
ations Committee, of chief naysayer to the ex- 
pansion of domestic programs. Growing deficits, 
massive tax cuts, severe inflation, and the 
built-in growth of well-established programs 
have sharply constrained budget opportunities 
for both the President and Congress, creating 
strong pressure against new programs. Since 
the late 1960s the President has often re- 
sponded most vigorously to these fiscal prob- 
lems, but Congress has tended to become in- 
creasingly responsive to the new program 
constituencies created by the Great Society 
legi~lation.~~' 

Thus, in the late 1960s, Orfield points out, President 
Johnson found it necessary to restrain the Congress from 
expanding "his own" Great Society programs. In the 
early 1970s, President Nixon was forced to continue 
domestic programs which he wished to eliminate or cut' 
back drastically.286 Most of the spending increases in the 
Nixon Years, however, were financed through reductions 
in defense activities, rather than by aggregate increases 
in Congress actually redwed President ~ ixon ' s  
overall budget requests by some $30 billion during his 
years in office.*" 

Recent years have seen some erosion of the Appro- 
priations Committee's traditional "guardianship" role. 



Challenges to committee recommendations on the floor 
of Congress--unusual in the past-have become more 
frequent, and committee members have necessarjly ad- 
justed their own actions to the new pro-spending cli- 
mateta9 By 1977, it could be said that "it appears that 
for the first time in decades the net effect of Appropri- 
ations Committee action may be to increase the Presi- 
dent's budget. "290 

significant changes also have been made in the c&-- 
position and pmedures of Ways and Means. Actions' 
in the 93rd and 94th Congresses "democratized" and 
"opened up" the operations of the committee, changed 
its composition, reduced the power of its chairman, and 
also reduced its autonomy and standing within the House 
itself. The policy cansequences of these important mod- 
ifications are not yet altogether clear, but there are sonie 
indications that the committee became more "liberal" 
on fiscal matters than it had been previously.291 I_ - 

Many observers feel that these changes may reduce 
significantly the institutional forces for fiscal constraint 
within the Congress. Working in the opposite direction, 
however, is the new congressional budget process. The 
Senate and House Budget committees, established under 
the Congressional Budget and Impoundment Control Act 
of 1974, reflected (among other objectives) a desire on 
the part of some members of Congress to impose added 
restraints on federal expenditures. The budget act was 
passed in response to President Nixon's 1972 campaign 
charges that the Congress failed to consider the "total 
financial picture" in its piecemeal approach to budgetary 
policy-a criticism accepted by many members of the 
Congress itself.292 The result is that, for the first time, 
the Congress had a mechanism for setting overall spend- 
ing ceilings to guide the appropriations process. 

Whether the still-new budget committees actually have 
restrained expenditure levels is not at all clear. Budget 
committee members can claim billions of dollars in sav- 
ings, since total authorization and appropriations re- 
quests have exceeded the limits contained in the budget 
resolutions. Yet some of this may be artificial, since the 
requests themselves may have been "padded" by com- 
mittees interested in protecting themselves from exces- 
sive c~ts .2~3 The growing importance of the Budget com- 
mittees on the one hand, weighed against apparent de- 
clines in the role of Appropriations and Ways and Means 
on the other, leaves the Congressional role in federal 
spending unclear and in flux. 

Another consideration is the growing use and ex-- 
panding size of "uncontrollable" forms of federal ex- 
penditure, which lie outside the budget process and thus 
the points of fiscal constraint in both the executive and 
- .  

legislative branches. These have become far more im- 

portant in determining the magnitude of governmental 
outlays than the more numerous "controllable" programs. 

Such " b a c k b  spending," as it is sometimes tenned, 
takes three principal forms. 294 First, "mandatory entitle- 
ment" programs require federal payments in fixed 
amounts to those persons or governments which meet 
whatever standards are established by law. Examples 
include payments for social security, unemployment 
compensation, medicare and medicaid, and public as- 
sistance. "Contract authority," a second commo? form, 
permits executive agencies to enter into contracts before 
receiving appropriations. Finally, "borrowing author- 
ity" allows agencies to obligate and spend funds which 
they borrow directly (through authority to spend agency 
debt receipts) or indirectly (through authority to spend 
Treasury debt receipts). 

Outlays which are "relatively uncontrollable under 
present law, " as they are described in the federal budget, 
now amount to about threequarters of all budget outlays. 
This proportion has grown from 63.1% in 1969, to an 
estimated 74.9% in 1979, as Table 12 illustrates. Most 
of the increase in total spending over this decade-8 1.9% 
of the change from $184.5 billion in 1969 to $500.2 
billion in 1979--occurred in the relatively uncontrollable 
category. 

This growth of uncontrollable spending may be traced 
to three distinct  development^.^^ One of the most irn- 
portant is the shift in the composition of expenditures. 
Defense activities, because they consist so heavily of 
salaries and fringe benefits, are more controllable than 
domestic spending. The declining share of the budget 
spent on defense needs has, therefore, led to an increase 
in uncontrollability. Secondly, spending within the do- 
mestic area has become dominated increasingly by un- 
controllable programs, especially transfer payments to 
individuals. Although this results in part from automatic 
increases for existing programs, another determinant lies 
in the political process. Blechman, Gramlich, and Hart- 
man observe: 

Faced with executive branch admonitions to 
economize, Congressmen have carefully man- 
aged, year in and year out, to vote for reduc- 
tions in appropriations bills, thereby taking 
credit for being responsible economizers. At 
the same time, they have voted for huge in- 
creases in entitlement programs by relaxing 
eligibility requirements and raising benefit lev- 
els that later resulted in higher spending in the 
uncontrollable accounts. 2% 

These changes have substantially reduced the impor- 
tance of the budget process in setting overall federal 
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Table 12 

CONTROLLABILITY OF FEDERAL OUTLAYS, 1969 AND 1979 

Outlays 
(Billions of Dollars) 

est. 
1969 1979 

Openended Programs and Fixed Costs 

Social Security and Railroad Retirement 
Federal Employees' Retirement and Insurance 
Unemployment Assistance 
Veterans Benefits 
Medicare and Medicaid 
Housing Payments 
Public Assistance and Related Programs 
Net Interest 
General Revenue Sharing 
Farm Price Supports 
Other 

TOTAL 

Outlays from Prior-Year Contracts and Obligations 

National Defense 
Civilian Programs 

TOTAL 

Total, Relatively Uncontrollable Outlays 

Total, Relatively Controllable Outlays 

Total Budget Outlays 

SOURCE: Executive Office of the Pddent, The Budget of fie Unitedstates Government: Fiscal Year 1979, Washington, DC, U.S. 
Government Printing Office, 1978, pp. 470-71. 

spending levels. In the view of some expert observers, 
the rise of backdoor spending even threatens to make 
budget preparations a t%sk for clerks and accountants, 
rather than policymakers .297 Sen. Edmund Muskie, the 
chairman of the Senate Budget Committee, has warned 
that "the much-hailed new Congressional budget process 
could . . . become little more than the simple arithmetic 
sum of predetermined spending levels" if the pattern of 
reliance upon mandatory entitlements and permanent 
appropriations increases. 298 

Title IV of the Congressional Budget Act has appar- 
ently held down backdoor authorizations to a significant 
degree.299 "Sunset" legislation, which would require the 

periodic evaluation and re-authorization of all programs 
and agencies, has been advocated by Senator Muskie 
and many others as a next possible step. 

Summary and Conclusion 

Under the Constitution, the President and Congress 
share responsibility for the legislative process. Each must 
play certain formally prescribed roles in the enactment 
of b t h  statutory laws and spending and tax measures. 

Within this framework, however, there are numerous 
opportunities for policy leadership, obstruction, corn- 



promise, and political "horsetrading." Many political 
analysts have attempted to discern the common patterns 
of interaction between the two branches. Their obser- 
vations have a vital bearing on the growth-of-government 
question. 

The conclusions reached vary considerably. The stud- 
ies summarized in this section offer the following 
interpretations: 

The Presidency has generally been viewed as the 
source of innovation in the policymaking process. 
Throughout this century, the President's legisla- 
tive program has become increasingly the focus 
of political attention. Similarly, the Presidency has 
seemed to many students of federalism to be a 
major centralizing force. The Congress, on the 
other has often been regarded as a source of ob- 
struction and delay, and as a governmentally de- 
centralizing institution. 

Other analysts believe that these orthodox views 
are incorrect, overstated, or at least outdated. They 
find that the Congress has served as a policy in- 
novator in many fields. Furthermore, the legisla- 
tive branch makes significant modifications in both 
Presidential proposals and existing programs. 
Some critics now even regard the Congress as the 
principal architect of "big government. " 

Some individual Congressmen act as policy en- 
trepreneurs in specialized fields of expertise. In 
this capacity, they may help structure public opin- 
ion around the nature of a problem and the need 
for its solution. One or a few individuals seem to 
lie behind each major case of Congressional policy 
initiation. This pattern is apparently more common. 
in the Senate than the House, and among members 
of either chamber who aspire to a higher elective 
office. 

"Subgovemments" composed of Congressional 
specialists, the affected interest groups, and the 
relevant bureaucratic agencies appear to dominate 
policymaking on most routine matters: While a 
high degree of specialization is probably necessary 
because of the inherent complexity of many policy 
problems, critics are concerned that these subgov- 
enunents often harden into "iron triangles" which 
advance special interests at the expense of the 
general welfare. 

Voting proaxlures and rules influence the char- 
acter of the policies adopted by the Congress. 
"Majority rule" may, under certain circumstan- 
ces, lead to policies which impose on society total 

costs which are greater than the total benefits. This 
problem may be exacerbated if vote trading or 
logrolling is part of the process. Thus, normal 
democratic procedures could result in an exces- 
sively large public sector. 

On the other hand, the actual legislative process 
does not depend upon simple majority rule. There 
are numerous decisionmaking stages and centers, 
and hence a great many opportunities for an in- 
terest group to delay or obstruct policies which it 
opposes. Thus, the weakness of American polit- 
ical institutions may be that they put too many 
obstacles in the path of programs favored even by 
large popular majorities. 

The distribution of benefits and costs may be more 
important influences on public policymaking than 
their aggregate totals. There does seem to be a 
danger that policies with large but dispersed costs, 
and comparatively small but highly concentrated 
benefits, will be adopted too readily. 

Many distinct organizational subunits are involved 
in budgetary and tax politics. Typically, executive 
agencies and Congressional authorizing commit- 
tees favor increased expenditures. On the other 
hand, reductions-or small budget increasesare 
frequently sought by the Office of Management 
and Budget and the appropriations and taxation 
committees of the Congress. At least in the past, 
the system has seemed to be biased toward fiscal 
conservatism. 

In men t  years, these budgetary and fiscal roles 
have been in flux. Increasingly, the Congress has 
tended to advocate increased domestic expendi- 
tures, while Residents have sought to constrain 
them. But changes in the organization and com- 
position of key Congressional committees, in- 
cluding the creation of the new Congressional 
budget process, make any predictions extremely 
difficult. 

Outlays for controllable expenditures account for 
much of the growth in the federal fiscal role. About 
threequarters of all spending is now classified as 
"relatively uncontrollable under existing law." 
Such open-ended transfer payments programs as 
Social Security, Medicare, and'Medicaid, and in- 
terest payments on the national debt, are principal 
factors. The large size of uncontrollable expend- 
itures reduces the importance of the budget process 
as a constraint upon, or stimulus to, federal 
spending. 



111 
Environmental Determinants of Governmental Growth 

A second body of literature stresses, not "demands" 
expressed through the political process, but instead the 
much more direct impact of such "environmental" (or 
"contextual") forces as economic development upon 
public policy outcomes. As might be expected, expla- 
nations of this kind are given much attention in the public 
finance literature: recent texts list as possible "causes" 
of governmental growth such items as rising income 
levels, technological change, increasing international in- 
volvement, urbanization, population change, and in- 
creased concern for human  resource^.^ While it might 
be taken for granted that such factors would be stressed 
by economists, this mode of explanation also is favored 
by many political scientists as well. And-interest- 
ingly-there are many economists among the most stri- 
dent dissenters. 

The classic statements of this kind are provided by 
"Wagner's Law" and the "Peacock-Wiseman displace- 
ment hypothesis," both of which are discussed below. 
There are, in addition, a number of other environmental 
factors which various analysts have identified, but which 
have not attained the status of real theory. These, too, 
are described. 

ECONOMIC DEVELOPMENT AND 
"WAGNER'S LAW" 

Before the turn of .the century, the German economist 
Adolph Wagner propounded an influential theory on the 
size of g~vernment.~"~ His observation of the growing 
size of the public sector in many European nations led 
him to adduce what has become known as "Wagner's 
Law:" the proposition that governmental expenditure 
will increase more rapidly than the level of economic 
activity. This view contryted with the then-common 
view that governmental size would increase only in pro- 
portion to private economic output. 

Wagner also hypothesized that certain types of public 
sector activity would tend to grow at the most rapid rates. 
These included cultural and welfare expenditures (es- 
pecially those for education and income redistribution), 
public enterprise, and legal administration and 
p r o t e c t i ~ n . ~  

Wagner was not altogether clear as to why he expected 
this pattern to be followed, and he seems to have caused 
some confusion by interweaving his positive arguments 
(governmental expenditures do rise) with his normative 
preferences (certain kinds of governmental expenditures 
should rise).M3 Richard M. Bird points out, however, 
that Wagner was not propounding a theory of political 
activity. Instead, he regarded the state as an organis 
entity, possessing a will of its own, separate and distinct 
from the wills of the people composing it. From this 
perspective, governmental growth represented the inex- 
orable unfolding of an historical process. 

A contemporary restatement of Wagner's law was 
provided by Mosher and Poland in their 1964 study of 
American governmental finance. The basic principle, 
they believe, is aptly summarized in a quotatihn from 
the historian Charles A. Beard: 

As society becomes more complicated, as its 
division of labor ramifies more widely, as its 
commerce extends, as technology takes the 
place of handicrafts and local self-sufficiency, 
the functions of government increase in num- 
ber and in their vital relationships to the for- 
tunes of society and individuals.304 

More specific causes cited and listed by Mosher and 
Poland include: 

Urbanization, with greater need for public 
service in urban and metropolitan communities 
than in rural areas; 

Industrialization and technological change 
in the private sector with attendant increases 
in social and public costs; 

Demands for new kinds of public services, 
which cannot, or will not, be effectively pro- 
vided by the private sector; 

Demands for higher standards of service in 
established public fields, such as education and 
health; 

Increasing costs of national defense.'@ 

These can, in turn, be subdivided into two general 
classes of cases.% First, under conditions of "market 
failure" in an economically advanced society, the private 



sector may provide inadequate amounts of certain 
goods-or the actions of private individuals or busi- 
nesses may impose external costs on others. This may 
require public interaction. Secondly, some public ser- 
vices are thought to be "income elastic" luxuries, likely 
to be consumed in increasing proportions as personal 
incomes rise. Thus, as Charles L. Schultze has written, 
it is widely accepted that 

. . . the growing industrialization, urbaniza- 
tion, and interdependence of society generate 
an array of problems that cannot be handled 
by the purely voluntary buy-and-sell mecha- 
nisms of private markets. Rivate markets can- 
not make it possible for individuals to buy 
clean rivers, uncongested city streets, safe 
neighborhoods, protection from exotic chem- 
icals, or freedom from discriminatory prac- 
tices. Growing affluence raises the expecta- 
tions of the average citizen, and reduces his 
tolerance for the unpleasant side effects of 
economic growth. When the procurement of 
food, shelter, and clothing is still a struggle, 
environmental quality, neighborhood ameni- 
ties, and safe workplaces rank well down the 
list of urgent demands. But they move toward 
the top when the struggle eases. Moreover, the 
burgeoning technical capability of modem so- 
cieties also lifts expectations and lowers tol- 
erance for imperfections . . . . Finally, per- 
haps nourished by growing affluence, a new 
sense of social justice for racial minorities and 
women occasions all sorts of collective inter- 
vention into the detailed workings of the 
marketplace .M7 

This kind of reasoning has blen used to explain several 
specific types of federal policy instruments. "Market 
failure" is thought to justify and have stimulated both 
grants-in-aid and economic regulations. As regards 
grants, most state and local activities have "spillover" 
effects on neighboring jurisdictions or the nation at large. 
Waste water treatment is one clear case, since jurisdic- 
tions downstream from a polluting community may suf- 
fer' serious environmental deterioration. The likelihood 
is that local communities will ignore such external effects 
in their own decisionmaking processes, since their res- 
idents are not affected directly. The result is that their 
level of expenditure is apt to be inadequate ("ineffi- 
cient" in economic terms) from a national standpoint. 

The solution, as economist George F. Break (and 
many others) has indicated, is a categorical grant-in-aid 

program, with the national government meeting the costs 
of the share of benefits which accrue to nonresidents. 
Such problems are thought to be numerous. Break con- 
tends that 

. . . external benefits, which will probably 
continue to grow in importance, are already 
pervasive enough to support a strong prima 
facie case for federal and state functional grants 
to lower levels of g ~ v e r n m e n t . ~  

Much the same is true in the regulatory sphere: 

Economists often recommend government 
intervention, such as regulation, when a tech- 
nical analysis indicates a market failure. The 
specific objective of such regulation is to repair 
a poorly functioning market and reduce the 
accompanying undesirable effects. 309 

Examples of the principal types of market failure re- 
quiring regulatory intervention include: 

natural monopoly, resulting in high prices, .re- 
duced output, and excessive profits; 
interdependencies in natural resource extraction, 
resulting in the inefficient use of natural resources; 
destructive competition, resulting in chronically 
sick firms unable to satisfy consumer demand; 

externalities, which impose costs on society but 
not on the person who causes them; and 

s inadequate information in the marketplace, re- 
sulting in poor decisions and wasted  resource^.^'^ 

Economic Development and Federalism 

Although often stated much less formally, similar the- 
oretical interpretations appear to have been accepted by 
many students of American federalism. For example, 
Michael E. Reagan (the author of a popular textbook on 
intergovernmental relations) celebrates the death of 
"old-style federalism"--the legal separation of national, 
state, and local functions-which became outdated, in 
his view, because of the social and economic interde- 
pendence of modem society. Because of economic 
advances. 

. . . many more problems today than in the 
past are national in the sense of being affected 
by developments elsewhere in the nation or 
having their own impact upon othet parts of the 
nation. Our society has become thoroughly in- 
terdependent in its economy, its transportation 
and communication patterns, e t ~ . ~ "  



He adds that "there seems to be hardly anything that 
we think of as local that does not have national 
aspects. . . ."312 

Similarly, a close student of American political par- 
ties, Everett C. Ladd, Jr., has described the development 
of the national political "agenda" in terms of shifts from 
a rural, to industrializing, then industrial, and finally an 
affluent technological society. Each' phase of this dy- 
namic process created new issues to which the parties 
were forced (often belatedly) to. respond, and each led 
to governmental expansion and centralization: 

It seems clear that the steady growth of tech- 
nological and economic capacity--properly 
described as economic development-has per- 
mitted, even demanded, certain parallel polit- 
ical responses. Advances in communications 
and transportation have moved political sys- 
tems away from localism and parochialism, 
toward larger and larger units of operation. The 
industrially advanced society required enor- 
mously complex social organization, and large 
governmental bure'aucracies as well as private 
bureaucratic structures are testimony to this; 
the more interdependent the society, the more 
complex the tasks of ~nanagement.~'~ 

Such governmental growth has occurred regardless of 
which political party held power. Ladd observes that 
"the basic level of governmental activity in the United 
States has always been a function of the social setting, 
not of the particular admini~tration.""~ 

The most sophisticated and detailed treatment of the 
interrelationship between economic development and 
governmental policy within the American federal system 
has been provided by political scientist Samuel H. Beer. 
Beer believes that the principal sources of increasing 
governmental centralization in the U.S. reside in the 
"modernization" process.315 He argues that the shift 
from a "segmented" economy of largely independent 
communities and regions to a complex national network 
of specialized, interrelated economic centers has had im- 
portant government consequences. It has led, in a series 
of distinct phases or historical stages, to the creation of 
new political coalitions bent on reaching their objectives 
through national political action. During the period from 
the Civil War to the Great Depression, interest groups 
sought adjustments to emerging economic tensions by 
expanding the regulatory authority of the national gov- 
ernment. A shift 'from state to federal jurisdiction oc- 
curred at this time in such diverse fields as railroads, 
quarantine, food and drugs, and water pollution control. 
Beginning with the New Deal, political coalitions based 

upon economic classes have sought "redistributive" 
policies aimed at redressing relative economic, social, 
and political deprivation. "Welfare state" activities have 
grown accordingly. Finally, the growing importance of 
technical expertise within the modem economic system 
has encouraged new "professional-bureaucratic com- 
plexes" which seek expanded national governmental 
leadership in such fields as transportation, welfare, 
health, education, housing, and urban development. 

Beer also argues that the formal or Constitutional di- 
vision of political authority within a federal system of 
government has little bearing on the degree of govern- 
mental centralization which actually pertains. The mo- 
tive power for governmental growth is the process of 
development itself, which is apt to be just as potent in 
a unitary as a federal state.'I6 

A complementary view is provided in much of the 
literature on American state politics, which has traced 
variations in state policies to differences in their level 
of socioeconomic development. A pioneering study by 
Soloman Fabricant concluded that most interstate dif- 
ferentials in per capita spending could be attributed to 
three variables: income levels, population density, and 
~rbanization.~~' A group of contemporary political sci- 
entists, following the intellectual leadership of Thomas 
R. Dye, also believe that forces of economic develop- 
ment underlie many public policy outcomes, with per 
capita personal income the single most important deter- 
minant of levels of government taxation, spending, and 
service. Income and such other developmental variables 
as urbanization and education are, they believe, of 
greater importance in shaping public policy than the po- 
litical characteristics generally stressed by students of 
government .318 

Evidence and Critiques 

As the literature cited above indicates, there is a large 
community of scholars who believe that the size and role 
of government can be accounted for in considerable part 
by development variables. Indeed, this may well be the 
single most widely accepted explanation of public sector 

Still, the essentially deterministic statement of this 
theoretical orientation embodied in Wagner's law has 
also been criticized frequently. Empirical evidence 
brought to bear on Wagner's formulation has been weak 
or mixed, in the view of many analysts. There are, then, 
important differences in expert opinion. In part, this re- 
flects the complexity of the questions involved, the 
vagueness of Wagner's theory itself, and the alternative 
methodologies employed to test it.320 



Perhaps the most that can be said for Wagner's law 
is that it has roughly corresponded to the facts of ex- 
penditure growth for a number of modernized nations. 
But there are exceptions in particular time periods, coun- 
tries, and specific functional areas. And, while the law 
does possess some degree of descriptive accuracy, it is 
too unclearly formulated to be explanatory. Lacking a 
grasp of the underlying causal pattern, predictions for 
future growth cannot be made with any certainty. 

Some studies have provided empirical support. Bird's 
1971 review of the relevant research suggested that it is 
true that in general, over the long run, governmental 
expenditures do seem to have risen along with the de- 
velopment of modern economies in many nations. He 
observes: 

. . . it appears that Wagner's law holds in 'ag- 
gregate terms for most periods for all the coun- 
tries mentioned, and further, that the most 
rapid expenditure increases have generally 
been in the social services, a result again not 
inconsistent with Wagner's original ideas. . . . 
On the whole . . . the evidence, such as it is, 
must be considered mildly favorable to Wag- 
ner's law.321 

As regards the United States in particular, Musgrave 
and Musgrave similarly conclude that "Wagner's law 
of rising public expenditures is borne out for the past 80- 
year Recasting their data into the form of 
expenditure elasticities, they also demonstrate that the 
GNP elasticity for both total and civilian expenditures 
was well above 1.0 throughout this period, as the Wag- 
nerian thesis requires. 

On the other hand, there is much contrary opinion and 
evidence. Richard E. Wagner and Warren E. Weber, 
who have examined changes in governmental expendi- 
a r e  for 34 nations in the postwar period, conclude that 

Wagner's law is not a law. While there are 
countries for which Wagner's law seems to be 
aptly descriptive of the growth of government, 
there are many other nations for which Wag- 
ner's law clearly does not hold. Western de- 
mocracies do seem to be a bit more on the side 
of a growing relative size of the public sector, 
but even here there are several notable excep- 
tions, with France, Germany, and Iceland 
being particularly prominent with respect to 
the persistence with which Wagner's law can 
be rejected. In any event, the weight of evi- 
dence is sufficiently inconclusive to suggest 
that there is no universal, Wagnerian law of 
public spending. 323 

Similarly, Moms Beck finds that the governmental 
share of gross domestic product measured in real terms 
(that is, adjusted for price changes) had actually declined 
between 1950 and 1970 in eight of the 13 western nations 
he studied. In most of the others, public sector growth 
was very slight. The contrary appearance is explained 
by the fact that the cost of providing governmental ser- 
vices has risen more rapidly than general living costs. 
On this basis, Beck concludes that the real size of the 
public sector in many economically matured nations may 
already have peaked.324 

Borcherding's study of the United States indicates that 
only about half of the total growth in government spend- 
ing in this century can be explained by increased affiu- 
ence, population growth, and other economic changes. 
He also concludes that "contrary to the widely stated 
position known as Wagner's law, it does not appear that 
the elasticity of public expenditures is greater than 1.0., 
but a great deal less. My own 'guesstimate' . . . places 
it around 0.75. "323 

What of the Future? 

There is still greater criticism of one of the principal 
implications of Wagner's law-that governmental ex- 
penditures will continue their upward climb in the future. 
Even some of the writers who accept the descriptive 
accuracy of the Wagnerian hypothesis contest its validity 
for forecasting purposes. Bird advances this position 
strongly. The theory, he thinks, is teleological and log- 
ically weak, and does not account for the marked vari- 
ations in growth rates for particular periods and nations. 
For this reason, it must not be employed as a kind of 
economist's crystal ball. Bird writes that, while "Wag- 
ner's law may help illuminate some aspects of past real- 
ity, it would be myth-making of the worst sort to contend 
that it has anything useful to tell us about the f~ture."'~6 

Musgrave takes a similar position, but for different 
reasons. He argues that it is meaningless to predict the 
growth of public expenditures as a whole.327 Full un- 
derstanding, he believes, is possible only if public ex- 
penditures are broken down into their several functional 
components. 

A third reason for believing that Wagner's law is in- 
applicable to present-day America is suggested by some 
other critics. Bernard P. Herber takes the position that 
Wagner's law is useful only for industrializing nations, 
those involved in accumulating capital goods for com- 
munications, transportation, and education. Since such 
goods have collective characteristics, they are often pro- 
vided through the public sector. But the law is irrelevant 
for either "preindustrial" or "postindustrial" nations. 



The subsistence goods which are predominant in the 
former are generally provided through market arrange- 
ments. In fully industrialized nations, on the other hand, 
government has already provided those economic goods 
for which it enjoys an advantage, and the popular re- 
sistance against "too large" a public sector can be ex- 
pected to increase.326 A degree of empirical support for 
this proposition is suggested by cross-sectional compar- 
isons among nations, which have indicated that there is 
little relationship between income and governmental size 
for countries ranking very high or low on a develop- 
mental scale .32g 

CRISES AND WARS: 
PEACOCK-WISEMAN 

An important alternative hypothesis, based upon a 
critique of Wagner's law as applied to Great Britain, 
suggests that public expenditures do rise, over time, but 
in a series of irregular jumps or discrete steps, rather 
than steadily. Such steps, according to Alan T. Peacock 
and Jack Wiseman, correspond to certain national 
crises-most commonly, to wars. 

Their important study, The Growth of Public Expend- 
iture in the United Kingdom, attributed much of the 
expansion of the 20th Century British state to the influ- 
ence of World Wars I and II.3m Peacock and Wiseman 
suggested that there was a "displacement effect" on the 
ability to raise revenues during these national emergen- 
cies. Under wartime conditions, the population became 
willing to accept both techniques and levels of taxation 
which previously would have been regarded as intoler- 
able. Once in place, the new revenue-raising instruments 
were comparatively easy to maintain, for "it is harder 
to get the saddle on the horse than to keep it there." 
Thus, wartime tax increases had a ratchet effect on public 
finance, making possible an expansion of domestic ex- 
penditures in the postwar years. The authors also noted 
a second trend, which they termed the "concentration 
process," involving a shift of responsibilities from local 
to central authorities. This, too, could be explained in 
part by the effects of wartime  condition^.^^' 

The Peacock-Wiseman hypothesis has two distinctive 
features. Most obvious, of course, is its identification 
of war as a force influencing even nondefense expend- 
itures. Secondly, the theory is unusual in that it shresses 
the willingness to pay taxes as the principal determinant 
of the size of government, rather than the popular de- 
mand for services. In this respect, it offers a public sector 
analogy to Say's law: "supply creates its own demand." 

American Applications 

Various analysts also have attempted to apply this 
theory to the United States. A similar step-like pattern 
for federal outlays, corresponding to periods of war, has 
been identified, as Figute 5 illustrates. Ott and Ott ob- 
serve that 

. . . the most obvious influence on [the growth 
of federal outlays] has been war. Large ex- 
pansions of federal spending occurred during 
the War of 1812, the Civil War, World War 
I, and World War 11. The trend of federal out- 
lays over the past 183 years may be described 
as a series of plateaus. Wars have pushed fed- 
eral spending sharply upward. With the return 
of peace, expenditures have fallen, but never 
to prewar levels . . . .332 

Other crises seem to have had an impact quite like 
that of war. The Great Depression is often cited as a 
domestic national emergency which produced a similar 
mobilization of resources. Mosher and Poland, in a study 
of government spending between 1902-62, concluded 
that 

Our expenditures have grown through a series 
of leaps following on the heels of international 
crises, principally wars, and, to a lesser extent, 
of one domestic economic crisis, the Depres- 
sion. When the crises subside, expenditures 
associated with them decline and then stabilize 
at levels considerably higher than before. Costs 
and social responsibilities from the crises re- 
main long after the war or depression has 
ended. 333 

Overall spending in noncrisis periods, they pointed out, 
has generally remained remarkably stable as a percentage 
of the gross national product. Conversely, nearly all of 
the significant increases in spending were products of 
crisis conditions. They suggested-as did Peacock and 
Wiseman-that it was only in the periods of crisis that 
the "stickiness" of tax revenues could be overcome, 
permitting an expansion of the public sector in later 
years. '" 

Some economic historians have associated changes in 
American tax policy with international conflict; just as 
Peacock and Wiseman suggest.335 The income tax, 
adopted in consequence of the Sixteenth Amendment, -- - - - - - - 
became a major revenue-produ&during World War I. 
It was considerably expanded in importance during 
World War 11, which also saw the adoption of the pro- 
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cedure for the automatic payroll deduction for tax pay- 
ments. Necessary as a wartime measure, this innovation 
was retained in peacetime and has had, according to 
Jonathan R.T. Hughes, a dramatic effect on the role of 
government. He believes that the "pay-as-you-earn" 
system and the progressive structure of the income tax 
make government growth self-financing, especially dur- 
ing times of inflation. "It is thus no wonder that the 
federal government expenditures have increased eight 
times as fast as has the GNP since 1940 . . . . What the 
big revenues encourage is bold new spending."336 

Other analysts point out that war may have an impact 
upon the size of the public sector beyond its influence 
on tax rates. Several writers have attributed the devel- 
opment of welfare state policies in both Great Britain 
and the U.S. to the stimulus of World War 11. The suc- 
cessful wartime mobilization indicates a national capac- 
ity to devise and manage complex economic and social 
programs, and the everfts of the War strengthened the 
ideals of universalism and equality. The depth of human 
suffering was revealed by the large numbers of young 
men deemed medically unfit for military ~ervice.~" In 
the U.S., federal economic controls imposed under 
emergency conditions in both World Wars later provided 
models of residual authority for dealing with purely do- 
mestic economic problems.338 

Still, despite the attractiveness of the Peacock-Wise- 
man hypothesis, many other analysts have been quite 
critical and have marshalled some evidence against it. 
Musgrave indicates that the relevant data are subject to 
conflicting  interpretation^.^'^ While some wartime dis- 
placement of public expenditures is apparent, it is not 
clear that its effects are more than temporary. He finds 
that it is extremely difficult to distinguish post-war in- 
creases in civilian expenditures from those which might 
have been expected under Wagner's law. Thus, he con- 
cludes that "the threshold theory, while interesting, can- 
not be taken to give a conclusive explanation of the 
growth of the public expenditure ratio, at least in the 
United States. ' ~ 3  

Other researchers agree. In a study of nondefense gov- 
ernmental expenditures over the period 1900-69, Tussing 
and Henning also found little evidence of a "displace- 
ment effect""' on governmental expenditures for either 
of the post-World War periods (though there was some 
evidence of such an effect as regards taxation in the years 
after World War 11). Borcherding, too, reports that the 
results of his study of the displacement and concentration 
effects in the U.S., using public employment rather than 
expenditure data, were negative. He indicates that 

It appears that the expansionary and central- 

izing trends in nondefense activities were pres- 
ent well before either World War I1 or the Great 
Depression. After these crises the spending 
returned to the long-term growth path as did 
the centralizing tendency that one might have 
predicted had these calamities not ever taken 
place. World War I, the Korean conflict and 
the height of the Vietnam action seemed to 
have no effect either. Thus, over the long run, 
growth rates of nondefense, nonrecession type 
activities are fairly stable as has been the rate 
of central izat i~n.~~ 

Others observe that it is particularly doubtful that the 
displacement effect can account for the growth of gov- 
ernment expenditures over the past 15 years. Thus, 
Buchanan and Flowers note that the "Great Society 
spen'ding boom took place alongside and not afer the 
Vietnam War spending expansion. "343 

All in all, then, the Peacock-Wiseman hypothesis re- 
mains at best controversial. In identifying wars, crises, 
and the willingness to assume new tax burdens as pos- 
sible influences on governmental size, it seems a useful 
corrective to the sheer economic determinism of Wag- 
ner's law. But the greater importance of these consid- 
erations, against the many others which appear operative, 
has not been demonstrated convincingly. 

OTHER INFLUENCES 

Although Wagner's law and the Peacock-Wiseman 
hypothesis represent the most comprehensive theories 
regarding the influence of environmental variables on 
government growth, a variety of other factors of a similar 
nature also have been identified. These are listed, and 
discussed very briefly, below. 

Tax Structure 

As noted in Chapter 4 of this volume, many experts 
believe that the growth of the federal government has 
been encouraged in part by the strength of the national 
revenue system. Throughout much of American history, 
federal revenues have grown more rapidly than expend- 
itures, rendering tax increases unnecessary except in time 
of war.% This has permitted and even encouraged new 
spending programs. For example, the prospect of con- 
tinuing fiscal surpluses underlay the early proposals for 
revenue sharing in the mid-60s. More generally, as Dan- 
iel J. Elazar has observed, the federal government "has 
had to take the lead in expending large sums for the 
introduction of new programs managed by any level of 



government in the United States" because of its superior 
revenue ~ystem."~ 

In the postwar years, the key factor favoring the na- 
tional government in fiscal terms has been the progres- 
sive structure of the personal income tax. Economic 
growth (whether real or inflationary) moves individuals 
into high tax brackets, and thus increases federal receipts 
automatically. The less "income elastic" property and 
sales taxes-the traditional sources of state and local 
revenue-lack this natural escalat6r. Economist Walter 
Heller has characterized this difference nicely: "pros- 
perity," he once wrote, "gives the national government 
the affluence and local governments the  effluent^."^ 

Though important historically, this argument has 
seemed less useful in the past decade. Federal deficits 
have replaced the traditional peacetime surpluses, while 
the "fiscal dividend" anticipated at the end of the Viet 
Nam War never materialized. The tax reductions of 1964 
and other years, and rapidly expanding domestic outlays, 
have made the initiation of major new spending programs 
increasingly difficult from the fiscal standpoint."' 

Demographic Change 

Another important set of forces involves demographic 
chara~ter is t ics .~~ Changes in the age composition of the 
population, for instance, may influence both the nature 
of the problems on the public agenda and even the out- 
comes of the political process. For example, the post- 
War "baby boom'' created a need for greater investments 
in education in the 1950s and (given the large proportion 
of crimes committed by young adults) anticrime meas- 
ures in the 1960s. As this group ages, it will require 
enlarged expenditures for social security retirement ben- 
efits, health care, and social  service^."^ At the same 
time, declining birth rates could create a shortage of 
military manpower, reduce enrollments for higher edu- 
cation, and lower the level of unemployment.350 

Since these responsibilities are allocated differently 
among the three levels of government, such demographic 
shifts could alter the balance of fiscal responsibility 
within the federal system. The overall effect seems likely 
to be centralizing, since the costs of education (a major 
state-local activity) will fall, while programs benefitting 
the. aged (financed largely by the federal government) 
will increase. 

Other social analysts suggest that the diminishing im- 
portance of the "extended family" in modern society 
also has placed increased burdens on governmental social 
services. The growing number of married women in the 
labor force both raises unemployment levels and may 
stimulate a demand for child care programs. In such 

ways, many demographic trends have a strong, though 
sometimes subtle, influence on public policy. 

Productivi and 
d s f s .  

Increases in the relative size of the public sector have 
sometimes been attributed in part, to its lower produc- 
tivity. Many public services-especially human and ur- 
ban services, as the economist William Baumol has ob- 
s e r v e d - a ~  labor-intensive, which makes them less 
subject to productivity gains.351 Hence the cost of pro- 
viding public services rises more rapidly than the cost 
of most privately produced goods. Between 1929-74, 
the overall GNP price index rose by 2368, while that 
for government purchases climbed 448%, nearly twice 
as fast.352 If, as Baumol believes, the demand for these 
goods is relatively price-inelastic, fiscal resources must 
be shifted increasingly from the high-productivity private 
sector to the low-productivity public sector just to main- 
tain comparable levels of service. 

Similar concerns have motivated public administration 
and "good government" reformers since early in this 
century. The absence of the "profit motive" in the public 
sector has often been described as a source of ineffi- 
ciency, as has the intrusion of political considerations 
into personnel, procurement, and other managerial ques- 
tions. The search for greater "efficiency and economy" 
has focused on stronger management, new budget proc- 
esses, better personnel systems, departmental reorgani- 
zation, cost-benefit analysis, and the like as ways to 
reduce the cost of government while maintaining existing 
services. 353 

Impact of Television 

A final developmental influence-perhaps one of the 
more significant, but one of the least frequently noted- 
has been the rise of television as a medium of political 
communication. The process of communication is of 
course central to the development of political dialogue 
between the "rulers" and the "ruled," public officials 
and the public-at-large. In the past, the development of 
new media appears to have vitally affected the fabric of 
politics. The "muckraking" reform efforts of the Pro- 
gressive era, for example, were associated with the rise 
of inexpensive mass-market magazines, which sought 
to expand their circulation by publishing sensational ex- 
pose's of corporate abuses and political cormption.3" 

Television, according to such media analysts as Mi- 
chael J. Robinson, may have had a similar impact on 



politics in the 60s and 70s.355 Following the Kennedy- 
Nixon debates in that year, tv has become a fixture of 
Presidential campaigns and an important tool of incum- 
bent Presidents. Old ties-those between political parties 
and the electorate, and members of Congress and their 
constituents-have consequently, diminished in 
significance. 

Most importantly, from the standpoint of federalism, 
television has encouraged the development of a national 
political dialogue around the issues it publicizes. The 
civil rights movement of the early 1960s was perhaps 
the first example; the Viet Nam War, portrayed much 
more vividly than any previous conflict, was another. 
Even entertainment shows, by presenting certain kinds 
of "lifestyles" and human problems, can influence social 
and political perceptions. This element was new, in 
Robinson's view: 

[Tlelevision is national news; print news is not, 
and has not been. We have never had a national 
daily newspaper, except for the Wall Street 
Journal, and the focus of news had always 
been local until the coming of the television 
news system. But the focus is now unmistak-. 
ably national. . . . When television shified its 
focus toward Washingtort, it was only a matter 
of time before "Washington news" would also 
shiji our political frustrations toward Wash- 
ington, instead of toward city governments or 
the state capitals .'% 

Thus, the apparently growing tendency to define do- 
mestic problems as national problems, even national 
crises, may stem in some measure from the new nation- 
wide audience and political dialogue which television 
has made possible. 

SUMMARY AND CONCLUSION 

The literature reviewed in this section, drawn chiefly 
from contributions to the theory of public finance, has 
suggested a number of possible influences on the mag- 
nitude of the public sector and its rate of growth. Many 
of these theories are derived from, or were intended as 
correctives to, "Wagner's law," which stated the gen- 
eral principle that governmental expenditures tend to in- 
crease at a more rapid rate than the level of economic 
activity. In brief, various authors have suggested that: 

Governmental growth and centralization is an au- 
tomatic and natural outcome of social, economic, 
and technological development. 

Problems of "market failure" and "externalities" 
have encouraged many governmental activities, 
including grant-in-aid programs and regulatory 
measures. 

Many public services are quite "income elastic," 
consumed in increasing proportions as incomes 
rise. 
The growth of the public sector has occurred 
largely in irregular steps, each corresponding to 
a major war or other crisis, in which the willing- 
ness to bear taxation increased. 

Wars and other emergencies have also stimulated 
a demand for new public services and a greater 
willingness to use government to attack post-war 
domestic problems. 

The United States may be entering a period of 
post-industrial development, in which the public 
sector will consume lesser amounts of economic 
resources. 

The superior tax structure of the national govern- 
ment, and its tendency to receive automatic rev- 
enue increases with economic expansion, have 
encouraged it to take the lead in providing new 
domestic services. 

Demographic trends, especially changes in the age 
distribution of the population, presage the rise of 
new domestic problems and remedial public 
policies. 

The growing size of the public sector stems in part 
from its greater inefficiency and susceptibility to 
inflationary cost-increases. And, 

Thedevelopment of mass media, especially tele- 
vision, has altered political communications and 
generally served to focus public attention on the 
national government and ' 'national" problems. 

Important as these are, however, it should be added 
that few economists who have considered these questions 
believe that such "environmental" influences have 
caused all, or perhaps even most, public sector growth. 
Almost uniformly, they believe that various social and 
political considerations have been of perhaps equal or 
greater importance .357 



IV 
lntragovernmental Influences 

Both the political demands and environmental models 
look outside government in an effort to identify the forces 
leading to governmental growth and major policy shifts. 
In this respect, they are similar. There is a third set of 
studies, however, which stresses influences on policy 
which are largely internal to the government itself. Most 
of these fix their attention on the bureaucracy. 

In comparison with the theories described previously, 
these remain quite sketchy and untested. Indeed, the very 
notion that the bureaucracy has a significant impact on 
the policy process was foreign to political analysis for 
many decades. Commonly, the executive branch was 
regarded as a more or less neutral instrument for the 
execution of laws: policymaking was a responsibility of 
the Congress, the President, political organizations, and 
voters. Although a rigid interpretation of this "policy- 
administration" dichotomy has been rejected soundly, 
in practice political science still has not refocused its 
research agenda around the new issues raised by the fact 
of bureaucratic activism. While a number of economists 
have considered the impact of the bureaucracy on gov- 
ernmental growth, these studies have lacked the degree 
of empirical verification which has been applied to 
Wagner's law and the other more overtly economic 
formulations .'58 

Subject to these limitations, then, four basic points 
are taken up in this section. The first explores the context 
of advanced economic development in which large or- 
ganizations, both public and private, have come to play 
principal societal roles. The second considers the extent 
to which organizational growth appears to be a major 
objective of bureaucratic activity. The role of bureaucrats 
as policy initiators--a closely related question--is ex- 
amined next. Finally, the "professionalization" of gov- 
ernment, and the political consequences of this trend, 
are discussed. 

THE DEVELOPMENTAL CONTEXT 

The development of large-scale organizations, in both 
the private and public sectors, is often viewed as closely 
related to the process of economic development dis- 
cussed in the previous section. It appears, indeed, to be 
both a cause and consequence of economic change: the 
two are inextricably linked. Major economic advances 
probably would be impossible in a society of tiny firms, 
and without support from certain large-scale public un- 

dertakings. At the same time, government has also grown 
in response to the emergence of new, complex, tech- 
nologically'based problems and the political forces cre- 
ated in their wake. 

John Kenneth Galbraith stated the general principle 
in his book, The New Industrial State, which is con- 
cerned with the impact of technological development on 
the industrial system. "Technology." Galbraith ob- 
serves, "means the systematic application of scientific 
or other organized knowledge to practical tasks." (To 
many, the term implies "machinery' '--but, as Galbraith 
indicates, this is only the physical manifestation of un- 
derlying ideas). Technology, in turn, requires specialized 
manpower, and an "inevitable counterpart" of this spe- 
cialization is large-scale ~rganization.'~~ Thus economic 
advance and "bureaucraticization" are linked. 

Expertise also inevitably affects the "power stmc- 
lure" of the organization which employs it. Hierarchical 
organization charts are misleading, and must be set aside 
if this point is to be grasped. The "political" effect of 
expertise is that power is transferred from the board of 
directors to top managers, and from managers to the 
persons below them who possess the information re- 
quired for effective decisionmaking. Only in very simple 
organizations do those at the top give orders and those 
below relay them on or respond to them.360 

A public sector counterpoint to Galbraith's analysis 
is provided by Samuel H. Beer. In his view, the growth 
of a "technocracy" within government has been one of 
the most significant aspects of political change in recent 
decades."' In part, this trend has been a necessary con- 
sequence of the growing complexity of public problems 
and the knowledge required to solve them. Yet the result 
has been that control over the operations of government 
has shifted-just as it has in modem corporations-from 
the "shareholders" (citizens) arid their elected "board 
of directors" (the President and Congress) to specialists 
within the organizations: 

The political importance of this new direct 
relation of science to public policy arises from 
the fact that it shifts the initiative in govern- 
ment from the economic and social environ- 
ment of government to government itself. The 
old pressure group model that found the origin 
of laws and programs in demands arising out- 
side government does not hold of technocratic 



politics. In technocratic policyrnakifig the pres- 
sures and proposals arise within government 
and its associated circles of professionals and 
technically trained cadres. In a democratic 
country, of course, the electorate must be in- 
formed and its consent won, but in recent times 
it tends less and less to be the source o$policy 
initiatives. M2 

The technocratic state, many writers fear, is both in- 
herently centralizing and debilitating of traditional dem- 
ocratic processes.M3 Ladd observes that, in a technolog- 
ical society, massive organizationdig government, 
big business, big labor, big media-become the principal 
political actors. Problems are defined in a manner re- 
quiring very large commitments of resources, well be- 
yond the reach of individual actions. Personal frustra- 
tions mount with the loss of meaningful personal control. 
At the same time, a "new political class" of managers 
and professionals emerges in the large organizations. 
"Big government" is no bugaboo to this new elite, nor 
is bigness of any other kind. The traditional distinction 
between the public and private sector blurs and collapses 
as interdependencies increase. The old question, "should 
government get involved," ceases to be of much political 
moment. It is replaced by another issue: "will govern- 
ment action help the interests I represent?" 

Large public organizations also appear to elaborate 
themselves automatically, through an internal logic of 
their own. Herbert Kaufman notes that there is an in- 
evitable process of increasing specialization within or- 
ganizations, with some individuals gravitating toward 
particular areas of activity. As they acquire a knowledge 
of procedures, make the necessary contacts, and develop 
other forms of expertise, the relevant problems are in- 
creasingly routed to them. Eventually, this group of spe- 
cialists attains separate organizational status, and a new 
governmental agency is born. Thus, the process is inex- 
orable in Kaufman's view, governed as much by the 
internal realities of organizational life as by any outside 
force. Much of the governmental growth observed in his 
study, Kaufman writes, occurred in just this way.% 

Furthermore, some'analysts argue, one governmental 
intervention tends to lead necessarily to furher related 
interventions. "Centralization," Beer writes, "breeds 
further central izat i~n."~ A policy with undesirable 
sideeffects is not, he believes, usually terminated. In- 
stead, a second ameliorative program is begun as a rem- 
edy for it. "Thus, conflicts within the vast organization 
of government are settled by further expansion of the 
activities of the organization. " 3 ~  

Governmental growth springing from such internal, 

technologically based sources may seem threatening not 
only because it may be excessive, but because it lacks 
direction or clean purpose. To quote Beer again, the 
consequence "is not simply growth of the public sector, 
but growth without purpose. "%' 

Specific features of this model of self-sustaining bu- 
reaucratic growth in a modem (or "post-industrial") 
state are examined below. 

GROWTH AS A 
BUREAUCRATIC OBJECTIVE 

While a certain degree of bureaucratic growth may be 
an inevitable consequence of economic modernization, 
it also is ascribed to the purposive activities of the bu- 
reaucrats themselves. Many analysts believe that, once 
established, government agencies tend to expand because 
of the self-interested activities of their executives and 
employees. 

One theory of this kind was given humorous expres- 
sion by C. Northcote Parkinson, the author of a famous 
"law' of bureaucratic behavior: "work expands so as 
to fill the time available for its completion." A corollary 
further specifies that, "In any public administration de- 
partment not actually at war, the staff increase . . . will 
invariably prove to be between 5.17% and 6.56% (per 
year), irrespective of any variation of the amount of work 
(if any) to be done. For empirical support, Parkinson 
offered data showing that, while the number of ships in 
the British Navy fell by two-thirds betwen 1914 and 
1928, the number of admiralty officials actually rose 
from 2,000 to 3 , 5 6 W r  5.65 per annum.- 

Although Parkinson's treatment was lighthearted, sev- 
eral serious scholarly inquiries have taken a similar ap- 
proach. The economist William Niskanen, for one, be- 
lieves that bureaucrats seek to expand their programs 
beyond economically efficient levels, and he attempts 
to demonstrate that under the normal operating condi- 
tions of modem democratic government, such efforts 
will usually be successful.370 

Like much of the work by economists on political 
issues, Niskanen's model is deductive and theoretical, 
rather than empirical, and is based upon a few simple 
axioms. His research was stimulated initially by his rec- 
ognition during government service that "there is noth- 
ing inherent in the nature of bureaus and our political 
institutions that leads public officials to know, seek out, 
or act in the public interest."37' What, then, motivates 
governmental behavior? His hypothesis is that the 
wellspring of bureaucratic behavior is what he calls the 
bureaucratic maximand: a desire to maximize one's 



agency's 
A large budget, Niskanen suggests, is a good proxy 

for such other personal values and objectives as salary, 
perquisites of office, public reputation, power, patron- 
age, and output. Furthermore, a higher budget permits 
a bureaucrat to satisfy any personal conception of the 
public interest, since he generally believes in the desir- 
ability and even necessity of whatever services his 
agency provides.373 Though Niskanen does not make the 
point, it can be added that growth might seem to provide 
a greater opportunity for managerial improvements, too, 
since it permits greater use of the "carrot" of promotions 
and raises for subordinates, provides a chance to select 
more new personnel, reduces internal conflicts, and may 
result in certain "economies of scale. "374 

Niskanen attempts to demonstrate that bureaucratic 
output will usually be excessive (in comparison with that 
provided by a competitive industry) under the idealized 
operating conditions of American government: majority 
rule and a "streamlined" organizational structure. In 
effect, bureaucrats confront the Congress as a "monop- 
oly" supplier of particular services; hence, they are able 
to extract from it an excessive level of financial support. 
(Similar "price gouging" occurs under monopoly con- 
ditions in the private sector). On this basis, Niskanen 
reaches the "unavoidable conclusion" that the govern- 
ment has grown too large.375 

Niskanen therefore proposes a number of unorthodox 
policy recommendations: for example, that the provision 
of the same or similar services by more than one ad- 
ministrative agency be actively encouraged, instead of 
being suppressed through departmental reorganizations. 
He also states his conviction that the national government 
should provide a narrower range of services than at pres- 
ent, financed by lower but more progressive tax levies.376 

Some other analysts have confirmed at least the general 
thrust of Niskanen's underlying hypothesis-the quest 
for larger budgets-which did, after all, reflect that au- 
thor's personal experiences in the Office of Management 
and Budget as well as his theoretical predilections. Aaron 
Wildavsky, a leading academic expert on the budgetary 
process, has reached similar conclusions. He was written 
that: 

Administrative agencies act as advocates of 
increased expenditure. . . . 

Every agency wants more money; the urge 
to survive and expand is built in. . . . 

They all want more. Thus agencies are ad- 
vocates of their own expenditure, not guardi- 
ans of the nation's 

The results of polls of federal bureaucrats also are 
consistent with he "bureaucrat's maximand. " A 1970 
survey of upper- 1 eve1 program officials found widespread 
support for the greater governmental provision of social 
services in the major social service agencies: HEW, 
HUD, and OEO. The staff of other departments were 
much more sharply divided on this question.378 These 

- - - - - - - - 
result= indicated in Table 13. More recently, an ACIR 
survey of 268 grant-in-aid administrators disclosed that 
only one-fifth felt that their financial authorization and 
appropriations were fully adequate to achieve the pur- 
poses of their program. Fifty-two percent felt that fi- 
nancial support could be "improved substantially."379 

On the other hand, many other aspects of the Niskanen 
hypothesis may be less sound. His work shows a "woeful 
ignorance" of the relevant empirical literature, according 
to one recent critic. The motivational system implied by 
the "bureaucrat's maximand" is overly simplified, and 
known cases in which agencies have fought against an 
expansion of their powers are ignored. The diversity of 
the kinds of "services" agencies distribute (including 
regulations) and differences in their relationships with 
other pditical actors, especiaIly interest groups, are also 
neglected.380 

It is not at all clear whether bureaucrats are able to 
exert as much upward pressure on expenditure levels as 
Niskanen suggests. Even some other writers in the po- 
litical economy tradition believe that the rate of the ex- 
pansion of the bureaucracy is controlled adequately by 
the nonbureaucratic institutions of government, such as 
the Congres~ .~~ '  Detailed studies of appropriations po- 
litics indicate that the agencies which seek the largest 
fiscal increases usually suffer the largest proportional 
cuts at the hands of the legislature. Although they still 
may win more than the less assertive agencies, these 
findings suggest that Congress does exert a substantial 
independent influence on program outlays. Other factors 
which Niskanen ignored, like the number and distribu- 
tion of program constituents, also appear to be very in- 
fluential in determining appropriations levels.382 Finally, 
despite the continuing efforts of administrative reform- 
ers, competitive relationships among executive branch 
agencies remain the norm, rather than the exception.383 

Bureaucrats as Policy Initiators 

While the role played by bureaucrats in the budgetary 
process is widely recognized, their contributions to the 
development of new public policies is less well under- 
stood. (The distinction employed here is this: budget 
politics revolves around the magnitude of expenditures 



Table 13 

AlllTUDES OF FEDERAL BUREAUCRATS REGARDING 
THE GOVERNMENTAL PROVISION OF SOCIAL SERVICES, 1970 

For Much For Much 
More Less 

Government For Some Government 
provision of Additional For For Less Provision of 

Social Government Present Government Social 
Agency Type Services Provision Balance Provision Services Total 

Social Service 
(HEW, HUD, 100% 
OEO) 53% 18% 2 1 O/o 6% 3% (34) 

' 100 
Other 15 18 34 20 14 (80) 

I 

SOURCE: Joel D. Aberbach and Bert A. Rockman, "Clashing Beliefs Within the Executive Branch: The Nixon Administration 
1 Bureaucrecy," American Pditical S d e n ~ ~  Review 70, June 1976, p. 461. 

for existing programs, while the politics of policymaking 
involves the creation of new programs or major revisions 
of those in operation). Yet, it appears on the basis of 
somewhat fragmentary evidence to be extremely impor- 
tant. According to Ripley and Franklin, the relationship 
of bureaucrats to the Congress is in fact at the very heart 
of the policy process in American government-al- 
though, as they note, it is "not usually given sustained 
attention in the literature. . . ."3M The President, they 
add, becomes personally involved in policy questions 
only rarely, given the vast workload placed upon him, 
although his staff agencies are more frequent parti~ipants.~~ 

Other close observers suggest that most nominally 
"Presidential" initiatives should actually be attributed 
to the bureaucracy. William D. Carey, a top budget 
bureau official, declared in 1%9 "that in the main, the 
Presidency is in the retail business when it comes to 
policy formulation; it reacts, responds, modifies and 
tmkers with departmental policy and program thrusts."3m 
A more recent writer, who also observed White House 
operations from an excellent vantage point, agrees that 

Within the executive branch, the departments 
have historically been the primary source of 
the President's legislative recommendations. 
Within the departments, bureau chiefs have 
taken the initiative. . . .387 

This fact has provided a very important element of con- 
tinuity in the details of policy initiatives, even when 
control of the Presidency itself has switched from one 
party to another. 

Apart from these assertions regarding its importance, 
however, little close attention has been given to the proc- 
ess by which policies are developed within the bureauc- 
racy or to the objectives which are thereby advanced or 
negle~ted.~" What research there is, is concerned pri- 
marily with foreign policy, rather than domestic issues. 

- 

This field, however, may not provide a sound basis for 
generalization, since so many foreign policy decisions 
are made under hurried (and often secret) "crisis" con- 
ditions with little participation by the Congress, interest 
groups, or the public-at-large. 

Some of the most interesting theoretical formulations 
have been provided by Graham Allison, Morton H. Hal- 
perin, and other writers of the "bureaucratic politics" 
school of foreign policy analysts. Allison's principal 
work, based upon a case study of the Cuban missile 
crisis, offers two different but compatible models of bu- 
reaucratic activity in policymaking: the "organizational 
process" and "governmental politics" models.389 Both 
are suggested as alternatives to the "rational actor" 
model employed traditionally by most international re- 
lations theorists, in which the actions of a nation-state 
are interpreted as purposive choices made to advance its 
strategic interest. 

The key feature of Allison's first model is its stress 
upon the power of organizational routines. Much orga- 
nizational activity has a "programmed character," de- 
rived from the use of a limited number of "standard 
operating pro~edures ."~~ These shape organizational 
responses in a wide variety of situations. Cons?quently, 
much public policy can be viewed simply as an "output" 



of essentially mechanistic processes within the 
bureaucracy. 

Alternately, Allison's second model describes policies 
as the resultants of competitive struggles among several 
organizational actors. The key bureaucratic players in 
these disputes all attempt to advance their own concep- 
tion of national, organizational, group, and personal in- 
terests. For many of them, organizational position is 
particularly important: the general rule, according to 
"Miles' law," is that "where you stand depends upon 
where you sit. "391 

While the two models differ in certain respects, both 
are similar in their stress upon the multiplicity of orga- 
nizational actors and perspectives within the executive 
branch, and the difficulty faced by top-level officials 
(including the President) in controlling or coordinating 
their activities. Furthermore, both models suggest that 
policy springs largely from sources deep within the bu- 
reaucracy, rather than from external political or envi- 
ronmental forces. 

A second aaalyst, Morton Halperin, has attempted to 
describe organizational objectives in more detail, con- 
sistent with Allison's governmental politics model. He 
suggests that: 

1) An organization favors policies and strat- 
egies which its members believe will make 
the organization as they define it more 
important. 

2) An organization struggles hardest for the 
capabilities which it views as necessary to 
the essence of the organization. 

3) An organization resists efforts to take away 
from it those functions viewed as a part of 
its essence. 

4) An organization is often indifferent to func- 
tions not seen as part of its essence or nec- 
essary to protect its essence. 

5) Sometimes an organization attempts to push 
a growing function out of its domain en- 
tirely. It begrudges expenditures on any- 
thing but its chosen activity.392 

Perhaps the most striking point is Halperin's belief 
that an organization will seek to advance its "essence," 
but may fend off other activities. This contrasts with 
Niskanen's proposition regarding a single-minded de- 
votion to budget maximization. Halperin argues that an 
organization will accept a new function only if "it be- 
lieves that the new function will bring in more funds and 
give the organization greater scope to pursue its "own" 

activities," or if an activity is virtually forced upon it 
by "senior officials."393 A similar point of view has been 
advanced by Matthew Holden, Jr., who believes that 
some agencies have dispositions toward programmatic 
maintenance or retrenchment, rather than expansion, if 
they can maintain a better constituency balance in this 
manner. 

Anthony Downs, a prominent political economist, also 
has described this phenomenon, using a geographic 
analogy. Every agency, he has written, occupies a "pol- 
icy space." This includes a "heartland" (comparable 
to Halperin's "essence"), an "interior fringe," and a 
"periphery." Relationships between agencies are com- 
petitive and dynamic, often involving excursions into 
the unoccupied "no man's land" and the periphery of 
adjacent agencies. Some agencies are quite aggressive. 
Others, however, seek to protect their heartland by nar- 
rowing their scope and avoiding conflict-what Downs 
terms the "shrinking violet syndrome."395 

None of these propositions has yet been subjected to 
close empirical investigation in connection with specific 
domestic policy proposals. Nevertheless, they do stress 
the importance of bureaucrats as policy actors and offer 
some hypotheses regarding the probable nature of bu- 
reaucratic initiatives. They also are consistent, in at least 
general outline, with the literature on bureaucracy-con- 
stituency relationships and the "professionalization" of 
the public service, discussed below. 

Bureaucracies and Constituencies 

In an effort to achieve their policy or budgetary ob- 
jectives, bureaucrats often develop alliances with the 
organized clients and other beneficiNes of their pro- 
grams. Thus, some of the literature on public bureau- 
cracies stresses the influence of lobbies and interest 
groups, but in rather different terms than the traditional 
group theorists. The emphasis is placed upon the process 
through which bureaucrats seek to build or organize sup- 
portive constituencies for their programs and proposals. 
In this respect, the standard interpretation of interest 
group activity is reversed: instead of viewing the gov- 
ernmental sector as simply responding to outside pres- 
sures, government itself is regarded as the motive force, 
with interest group activity important but secondary. 

This theoretical perspective was given an early boost 
in an article by Matthew Holden, Jr., titled " 'Imperi- 
alism' in Burea~cracy."~% Holden argued that admin- 
istrative politicians must seek a favorable balance of 
constituencies if their agency is to survive and flourish. 

Most governmental departments and agencies do a p  



pear to have forged strong ties with the beneficiaries of 
their programs. This accounts for much of their auton- 
omy of action within the executive branch and for fa- 
vorable treatment by the committees of the Congress. 
Political scientist Peter Woll observes that 

American bureaucracy is filled with exam- 
ples of agencies that have garnered the support 
of outside pressure groups. The bonds that tie 
the Department of Defense to a huge arma- 
ments industry-what President Eisenhower 
once labeled the military-industrial complex- 
appear to be unbreakable. The armaments in- 
dustry buttresses the Defense Department be- 
fore the powerful Congressional Appropria- 
tions Subcommittees on defense as well as 
before the Armed Services Committees. . . . 

The list of departments and agencies with 
powerful political support could be extended 
almost indefinitely. Clientele departments such 
as Agriculture, Labor and Commerce all have 
a nationwide network of interest groups sup- 
porting them. The mammoth Department of 
Health, Education and Welfare . . . has the 
support of varied interest groups that are con- 
nected to its many different bureaus and di- 
visions. . . . 

One of the most important segments of the 
bureaucracy that relies on powerful political 
support to survive is the independent regula- 
tory agencies. . . . They have been accused of 
being too independent. overly solicitous of the 
interests of the agencies they regulate, ineffi- 
cient, unfair, and not heedful of their mandates 
to advance the public interest. Although some 
changes have been made in the ways these 
agencies operate, they remain essentially intact 
and largely immune from outside pressures to 
reform them. Why? The answer lies in the 
powerful support they have obtained from in- 
dustry groups they regulate as well as from 
labor groups. 397 

Some agencies were established for the purpose of 
advancing the interests of particular constituencies, and 
are generally expected to perform this function.398 The 
Departments of Commerce, Labor, and Agriculture are 
the classic examples of departments organized by clien- 
tele. The Department of Housing and Urban Develop- 
ment (an advocate for "city" concerns), the Office of 
Economic Opportunity (for the poor), and Council on 
Environmental Quality (for environmentalists) are more 

recent cases-in-point. Most often, however, the focus of 
constituency organizations is at the agency (rather than 
departmental) level. Harold Seidman writes that 

. . . each of the agencies dispensing federal 
largesse has its personal lobby: the Corps of 
Engineers has the Rivers and Harbors Con- 
gress; the Bureau of Reclamation, the National 

L 
Reclamation Association; the Soil Conserva- 
tion Service, the National Association of Soil 
and Water Conservation Districts.399 

T 
These ties frequently are not recognized by the general 
public. 

Many of the traditional clientele lobbies, including 
those Seidman lists and many others, were concerned 
with the "harder" governmental services-construction 
projects and the like. But a similar phenomenon has 
appeared over the past decade or so in the "soft" fields 
of social policy, according to some observers. In a 
strongly worded essay published in 1975, David Stock- 
man-then the Executive Director of the Republican 
Conference in the House of Representativedescribed 
what he termed the "social pork barrel" supporting the 
growth of people-oriented assistance programs. Stock- 
man suggests that 

. . . the increase in the number of federal grant 
programs from about 200 in the early 1960s 
to more than 1 I00 today has spawned an array 
of public sector interest groups which have 
become just as sophisticated and sawy in the 
intricacies of legislative maneuvering and in- 
fluence as any of the old-line economic interest 
groups. Possessing tentacles that reach out into 
every part of the country and having fully 
mastered the art of legislative logrolling, the 
health lobby, the education lobby, and the var- 
ious organizational arms of state and local of- 
ficials have in many ways become the real su- 
perpowers of Capitol 

Such constituencies of federal programs may be inside 
as well as outside the public sector. Samuel Beer believes 
that the major growth of the "intergovernqental lobby" 
of state-local officials occurred largely in response to the 
new categorical programs of the 1960s. He stresses that 
the causal sequence was the reverse of what many con- 
ventional interpreters of governmental action would sup- 
pose. Mayors and other public officials did not push 
through the federal urban programs of the mid-60s: the 
federal government took the initiative itself. However, 

As the mayors and other executives of the gov- 



ernments through which these programs were 
being carried out became aware of their value- 
their political value and their problem solving 
promise-they developed heightened interest 
in and increasing contact with federal policy- 
making and administration. Their Washington 
activities grew and their national organizations 
headquartered there expanded in members, 
budgets, and staff. It was not the lobby that 
created the programs, but the programs that 
created, or at any rate greatly expanded, the 
10bby.~' 

Beer notes that the expansion of this "intergovernmental 
lobby" is apt to encourage the further centralization of 
financial responsibility. ,Despite certain areas of conflict 
between federal and state-local officials, the major actors 
at each level tend to favor increases in national 
expenditures .402 

Because these clientele interest groups become im- 
portant after the initial creation of a program, their efforts 
are devoted chiefly to defending it (from such threats as 
program consolidation, departmental reorganization, or 
termination) and securing larger appropriations. In these 
efforts, they often appear to be quite successful. 

Constituency relationships are important determinants 
of success in budgetary politics. The agencies with large, 
organized and vocal constituencies appear generally to 
be most successful in winning big expenditure increases 
from the OMB and Congress. Those with small or widely 
dispersed constituencies, in contrast, may be forced to 
go "hat in hand" through the budget process, seeking 
only very modest increases.*' 

In federal grant-in-aid programs, bureaucratic con- 
stituency building may be practiced as a deliberate strat- 
egy in the way grants are awarded. According to Thomas 
J. Anton, some programs have obtained steadily increas- 
ing funding because 

. . . bureaucratic program managers energeti- 
cally >buy support by spreading their funds 
around to clientele groups while simultane- 
ously cultivating members of Congress who 
can influence the next appropriation. Absent 
clientele and/or congressional support, pro- 
gram activities can be ended . . . . With clien- 
tele andlor Congressional support, programs 
can withstand even the determined opposition 
of the President, as Mr. Nixon learned and Mr. 
Carter is learning. The influence of these three- 
comered "systems' '--bureaucratic program 
manager, Congressional group, clientele 
groups-challenges the received wisdom about 

scarcity and the budget constraint, for there is 
always enough money for favored programs, 
whatever the condition of the public purse.404 

The ability to attract and hold a constituency also 
explains the long lives of many governmental agencies. 
Herbert Kaufman, who has examined the tendency to- 
ward "immortality" among agencies, finds that there is 
no mystery in the reasons few bureaus or departments 
are abolished. He concludes that 

. . . services and programs are instituted be- 
cause they fill a need not otherwise met, where- 
upon people begin to count on them and to 
plan in the light of them. Terminating them 
would therefore cause hardship and even suf- 
fering, the effects of which radiate outward 
through the society. [Along with other factors] 
these social costs tip the balance against ter- 
mination. Government officials dare not ignore 
them the way private interests can. Govern- 
mental activities therefore tend to go on 
indefinitel~.~' 

Rand Corporation analyst Peter deLeon argues that 
bureaucracies are much more effective in mobilizing a 
constituency to block the termination of a policy than 
they are in securing the adoption of a policy innovation 
in the first i n s t a n ~ e . ~  Or, to stress the role of the other 
half of the agency-interest group alliances, pressure 
groups (according to James Q. Wilson) are more influ- 
ential in protecting existing governmental benefits than 
in establishing them in the first place.407 Thus, while 
interest groups need not necessarily be regarded as the 
source of govenunental growth, they do make a reversal 
of this trend exceedingly difficult. As Wilson puts it, 

. . . the rapid expansion of government policy 

. . . has produced a kind of immobilism to the 
extent that each new program has acquired, or 
even created for itself, a client association that 
makes it difficult to change and impossible to 
abandon the original measure. The competition 
of interest groups does not, in the long run, 
make it difficult for the government to start 
doing things, it only makes it difficult for the 
government to stop.- 

Professionalization 

Increasingly, the bureaucrats in whose hands the op- 
eration of the federal executive branch is placed are not 
just "bureaucrats." At an earlier time, such a description 



might have been accurate: after the creation of the civil 
service system under the Pendleton Act of 1883, there 
was successive stress on neurraliry, then eflciency, then 
good management in the staffing of g o ~ e r n m e n t . ~  But, 
in more recent times, professions of many varieties have 
become more and more dominant. Much of the apparatus 
of government has been placed into the hands of mem- 
bers of both traditional and new professions-lawyers, 
educators, public health doctors, civil engineers, forest- 
ers, and natural scientists. In the view of Frederick C. 
Mosher, a prominent student of administrative history, 
this has been the distinguishing feature of the public 
service, and indeed society itself, since about 1955.4'0 

This change, according to Mosher and such other 
writers as Don K. Price4I1 and Samuel H. Beer, has been 
of considerable political importance. The professionals 
brought with them certain common concerns (including 
a desire to advance their group interests), relationships 
(ties to colleagues in thk universities, state and local 
governments, and private sector), and beliefs (among 
them a faith in rationality and specialized knowledge or 
technique, and a disdain for and distrust of "politics.") 
And, because they control much of government below 
the thin layer of transient political appointees, they have 
been in a position to shape and reshape public 

Professionals inside the executive branch are in con- 
tinual communication with colleagues and specialists in 
other sectors of the government as well as outside it. To 
characterize these relationships, Beer use the term 
"professional-bureaucratic complex: " 

The term "professional bureaucratic com- 
plex" is singular, but the examples are many. 
One is the "military industrial complex," from 
which I adapted the name. A similar smcture 
is shared by the "health syndicate," the "ed- 
ucation establishment," the "welfare estab- 
lishment," and so on. The main element in 
such a complex of political power is a core of 
officials with scientific and professional train- 
ing. This bureaucratic core also normally 
works in close cooperation with two other com- 
ponents: certain interested legislators, espe- 
cially the chairmen of the relevant specialized 
subcommittees, and the spokesmen for the 
group that benefits from the program initially 
brought into existence by bureaucrats and 
 politician^.^'^ 

These networks appear, to many observers, to have 
become very important sources of policy initiatives. 
What Daniel P. Moynihan describes as the "profession- 
alization of reform" occurred as professionals in the 

social service fields pushed for new programs of the kind 
which had normally been advocated by private groups 
in years past.414 Within the Kennedy and Johnson Admin- 
istrations, these individuals decided to make the poverty 
problem an issue of the 1964 campaign. As Nathan 
Glazer put it at the time, the fate of the poor 

. . . is in the hands of the administrators and 
the professional organizations of doctors, 
teachers, social workers, therapists, counse- 
lors, and so forth. It is these who, in a situation 
where the legislation and programs become 
ever more complex, spent the time to find 
out--or rather have brought home to them 
through their work-the effects of certain 
kinds of measures and programs, and who pro- 
pose ever more complex programs which Con- 
gress deliberates in the absence of any major 
public interest. When Congress argues these 
programs, the chief pressures are not the peo- 
ple, but the organized professional interests 
that work with that segment of the problem, 
and those who will bene$tfrom or be hurt by 
the legislation .41 

Such "internal lobbying" proved successful in many 
cases, and has been a contributing factor in governmental 
centralization. Beer points to the growth in federal as- 
sistance programs from $7 billion in 1960 to $60 billion 
in 1970, and argues that 

This growth in categorical aid is itself a 
striking indication of the tendency of profes- 
sionalism to expand government activity. The 
intellectual history of the individual programs 
tells the same story. The programs of the Great 
Society, for instance, were rarely initiated by 
the demands of voters or the advocacy of pres- 
sure groups or political parties. On the con- 
trary, in the fields of health, housing, urban 
renewal, highways, welfare, education, and 
poverty, it was in very many cases people in 
government service, acting on the basis of 
specialized and technical knowledge, who con- 
ceived the new programs, initially urged them 
on the attention of the President and Congress, 
and indeed went on to lobby them through to 
enactment .416 

There frequently is a degree of professional self-in- 
terest in the policies which are created in this manner. 
Thus Beer observes that the professionals who lay behind 
many Great Society programs showed a preference, not 



for cash transfers or regulatory actions, but for the pro- 
vision of specialized services delivered by technically 
trained persons like themselves. 

Beer adds that professionalism, and professional ex- 
pertise, also tends to be a centralizing influence because 
the knowledge of the scientist is general and theoretical, 
and hence can be applied to similar problems wherever 
they arise. Thus professionals seek to apply their knowl- 
edge through the most extensive governmental jurisdic- 
t i ~ n . ~ ' ~  An example of this viewpoint is provided in a 
recent work on federalism by Michael D. Reagan. The 
national government, Reagan believes, is able to attract 
the best minds in any field and to devise the most ade- 
quate solutions to technical problems. Thus, it is far 
better equipped than local school boards or state edu- 
cation agencies to develop the best teaching approaches 
and curriculum. For this reason, Reagan claims, it is 
also in a position to devise the most effective educational 

Even in those instances in which a state has 
identified a useful innovation in some policy field, 
Reagan believes that the only way to assure its adoption 
on a nationwide basis is through a mandatory national 
program. 420 

Yet, while it is centralizing in jurisdictional terms, 
professionalism is often fragmenting from the functional 
perspective. Just as science progresses by the investi- 
gation of new, narrow fields of knowledge, profession- 
alism in government has seemed to encourage the cre- 
ation of many separately administered, narrow categorical 
program~.~2' This renders managerial coordination ex- 
tremely difficult. Furthermore, professional doctrines 
generally permit consideration of only a very nmow 
range of goals, while competing values are suppressed.422 
In a complex society, and in the operation of complex, 
interrelated public programs, this can be a significant 
source of policy failure. Thus the professionalization of 
government, while a desideratum for action in many 
technical fields, is certainly a mixed blessing. 

Professionals also influence policy because their ideas 
can shape the way others-including ordinary citizens 
and public officials-think about social problems and the 
solutions to them. The observation of Lord Keynes, who 
noted this tendency several decades ago, is quoted 
widely: 

. . . the ideas of economists and political phi- 
losophers, both when they are right and when 
they are wrong, are more powerful than is com- 
monly understood. Indeed the world is ruled 
by little else. Practical men, who believe them- 
selves to be quite exempt from any intellectual 
influences are usually the slaves of some de- 

funct economist. . . . I am sure that the power 
of vested interests is vastly exaggerated com- 
pared with the gradual encroachment of idea~.~23 

In the terminology of one contemporary scholar, pub- 
lic programs often seem to spring from "policy para- 
digms" which are a "curious admixture of psychological 
assumptions, scientific concepts, value commitments, 
social aspirations, personal beliefs, and administrative 
~onstraint."~" The intellectual component is a signifi- 
cant one: for example, the notion of a "poverty cycle" 
stood behind much of the social legislation of the mid- 
60s. Similarly, antijuvenile delinquency programs in the 
late 60s were premised on the belief of some sociologists 
that youth crimes were a consequence of blocked eco- 
nomic 

Exactly how important such notions are in shaping 
policy has not been esrablished clearly, but some expert 
observers stress them. Nelson Polsby, in an article con- 
cerned with the initiation of public policies, concluded 
that ''it is pretty clear that Lord Keynes was right." The 
source of the ideas underlying many policy innovations 
he studied was in the community of "intellectuals," 
including "professors, interest group experts, and gov- 
ernment specialists. "426 

SUMMARY AND CONCLUSIONS 

Most theories of policymaking look outside govern- 
ment to explain the adoption of new programs and to 
account for the size of the public sector. In recent years, 
however, a number of analysts have argued that the bu- 
reaucratization and professionalization of government 
has markedly altered the traditional political process. 
Now, they believe, the impetus of many policies arises 
within government itself. In this way, the government 
may encourage its own expansion. 

Specific hypotheses reviewed in this section include 
these: 

The development of large-scale organizations, in 
either the public or private sector, inevitably alters 
power relationships. It results in a transfer of ef- 
fective decisionmaking authority from hierarchical 
leaders to expert "technocrats" within the orga- 
nization. In government, the rise of a technocracy 
has reduced the authority of elected public officials 
and, through them, opportunities for political con- 
trol by the general public. 

In technocratic politics, the stimulus for new pol- 
icies tends to arise from within the machinery of 



government itself, and from the closely-associated in comparatively few issues, and for the most part 
circles of professionals and other experts. simply reacts to agency initiatives. 

The technocratic state tends to encourage its own 
expansion. Small agencies acquire specialized ex- 
pertise and seek greater size and status, while.' 
shortcomings in one governmental program are 
dealt with by the creation of another, corrective 
public program. 

Bureaucrats seek to maximize their agency's 
budget, rather than to achieve social objectives. 
This might tend to produce excessive levels of 
governmental expenditures. 

Relationships between government agencies and 
Congressional committees are at the heart of the 
policy process. The President becomes involved 

In order to achieve their budgetary or policy ob- 
jectives, bureaucrats seek alliances with the 
beneficiaries of their programs. F'ressure from such 
groups provides them with greater autonomy, en- 
sures larger appropriations, and makes termination 
difficult. And, 

The professionalization of the public service has 
been a centralizing influence. It has encouraged 
a variety of new social programs and promoted 
the adoption of professionally approved tech- 
niques and standards. Professional views regard- 
ing the best solution to social problems tend to be 
accepted by public officials and citizens, at least 
in the long run. 

. v 
Assessment and Implications 

The size and growth of the national government has 
attracted the attention of many social scientists, just as 
it has many public officials, journalists, and the citizenry 
at large. To some of these scholars, it is a problem 
requiring solution; to others, it is simply a noteworthy 
phenomenon deserving explanation. But, whatever the 
motivation, the result has been a large number of distinct 
interpretations, mhels  or hypotheses concerning the 
process of governmental growth and the development of 
public policies. 

In this chapter, the relevant scholarship was examined 
in three parts. One set of interpretations stresses the 
political "demands" of the citizenry, expressed in public 
opinion, the electoral process, and interest group activ- 
ities, and given form through the political leadership 
provided by the President and Congress. A second ori- 
entation focuses attention on such external environmental 
factors as the historical process of economic develop 
ment, the impact of wars and crises, and other significant 
societal changes. Finally, a third perspective looks 
within government itself for the root causes of public 
sector expansio~pecifically, to the actions and mo- 
tives of the bureaucracy and its allies. Included in each 
of these three orientations are a considerable number of 
much more specific propositions. 

While this scholarly literature does contain a number 
of possible insights into the dynamics of the public sec- 
tor, it falls well short of presenting a single coherent 

theory. Indeed, it is a striking illustration of the inability 
of the social sciences to provide a clear, persuasive, and 
thoroughly objective interpretation of a complex and 
politically charged phenomenon. Despite the host of in- 
teresting observations, there is nothing approaching 
unanimity among scholars in identifying the relevant 
patterns and forces, nor is there compelling proof for 
any of the contending positions. As Tarschys has ob- 
served, "A general theory of government growth does 
not seem to be around the corner."427 Consequently, the 
academic literature on the size of government probably 
does more to fuel the political debate on this subject than 
to help resolve it. 

Despite the disputes and limitations which mark this 
body of scholarship, it still is possible to derive a number 
of potentially useful interpretations of the process of 
governmental growth. Nine specific propositions are sug- 
gested here. While each is based upon a reading of this 
literature, most are not simply taken from it. Instead, 
they represent an effort toward a synthesis and recon- 
ciliation of often-conflicting views in particular areas of 
inquiry. None should be regarded as conclusive, how- 
ever. Each is intended only to serve as a hypothesis for 
further exploration and evaluation. 

The concluding section of this chapter indicates both 
the chief limitations and central hypotheses which can 
be drawn from the social science literature on govern- 
mental growth, together with its implications for the 



future role of the federal government 
system. 

LIMITATIONS 

Multiple Theories 

The wide-ranging literature reviewed 

in the federal 

in this chapter 
hypotheses re- presents a very iarge number of distinct - 

lating to the size and growth of government. Multiple 
factors of many different kinds apparently have encour- 
aged the expansion of the federal role. These include the 
pressure of external political demands from the citizenry; 
the impact of environmental change, including the proc- 
ess of economic development; and forces internal to the 
government itself, stemming from bureaucratization. 
Each major type of political actor is described by one 
or more scholars as a principal determinant of the size 
of the public sector. These include the general public, 
as reflected in public opinion; the electoral process and 
political parties; interest groups; the President; the Con- 
gress; and the bureaucracy. 

Yet, from both an analytic and policy perspective, the 
literature offers an embarrassment of riches. Each of the 
many specific interpretations cannot be equally impor- 
tant: better understanding requires some weighting 
among the various causal forces. 

This is, at present, impossible, for most of the scholars 
have fixed their attention on only one or two of the major 
variables. Within political science, many specialists have 
f&used their attention on a single type of governmental 
institution and devised single-factor theories on that ba- 
sis. This pattern is even more apparent in the political 
economy studies, which often have employed highly 
simplified models of electoral, legislative, or bureau- 
cratic behavior to analyze complex governmental events. 

Despite the host of alternative hypotheses, then, it still 
can be said that the question of governmental growth has 
not received sufficient sustained attention. Many scholars 
have not developed their hypotheses in detail or sought 
to reconcile their conclusions with those of others. 

As a result, selection among the many contending 
models and theories-most of which possess a certain 
degree of "face validity"-is largely arbitrary. There 
is a pressing need for new efforts at theoretical synthesis. 
Despite the steady additions to the governmental growth 
literature, such comprehensive treatments remain in short 

supply. 

Weak Validation 

Multiplicity aside, most of the hypotheses or conclu- 

sions presented in the growth-of-government literature 
have not been validated adequately by appropriate tech- 
niques of social science research. Many have not been 
subjected to any sort of careful empirical investigation 
and some would be quite difficult to test, owing to a lack 
of necessary data. The findings for those few that have 
been explored in detail provide results which are in some 
degree inconclusive or conflicting. 

The work of the political economists is the most vexing 
in this regard. It has provided the largest number of 
specific and interesting hypotheses--yet few of these 
have been substantiated, or even fully explored, by em- 
pirical research. Hence, there are numerous conflicts 
between the deductive models of the political economists 
and the descriptive, more empirical findings of political 
scientists. 

For these reasons, most of the existing studies must 
be regarded as the observations or interpretations of in- 
dividual scholars which, however insightful they may 
seem, cannot yet be regarded as "scientific fact." 

Focus on Expenditures 

Another limitation is inherent in the exclusive focus 
on governmental expenditures which appears in most of 
the studies. Other aspects of national policy-public em- 
ployment, tax rates and forms, functions, "red tape," 
the creation and demise of agencies, and regulatory pol- 
icies-have received comparatively little treatment. Each 
of these, however, is relevant to any comprehensive con- 
sideration of the federal role in the federal system. 

Over-Aggregation 

Most of the growth-of-government literature deals 
with public expenditures in the aggregate. Even distinc- 
tions between national and state-local roles are not al- 
ways made. At the national level, specific types of ex- 
penditure or discrete functional fields have not usually 
been considered separately. Yet, it seems unlikely that 
a full understanding of the development of national ex- 
penditures policies can be gained in such gross terms. 
Both the political pluralism stressed by modem political 
science and the theory of public goods employed in con- 
temporary economics suggest that a variety of different 
patterns of policy development should be anticipated. 
Exploration of these patterns, however, is inhibited by 
a lack of agreement on the most appropriate taxonomy 
for functional studies. Instead, a variety of different clas- 
sification systems have been suggested. 



Possible Bias 

Questions involving the size and growth of the national 
government lie near the heart of the contemporary po- 
litical agenda. For this reason, they move hearts as well 
as minds, and have stimulated. both sophistry and serious 
scholarship, or admixtures of the two. 

Many of the writers on these questions have brought 
a clear (and often unabashed) ideological orientation to 
their work. Whether liberal or socialist, conservative or 
"neoconservative," such value commitments certainly 
affect the extent to which the growth of government is 
regarded as a "problem." They also may have influ- 
enced the perception of underlying causal processes. This 
possible danger counsels caution in the consideration of 
findings derived from this literature. 

Different Conclusions 

From a policy standpoint, what is perhaps most serious 
are the strikingly different conclusions which are sug- 
gested by the growth of government studies. These pro- 
vide alternative interpretations of past trends and equally 
varied predictions regarding the future. 

Two general schools of thought, each with quite dif- 
ferent implications for national policy, can be formulated 
by abstracting from the various studies. While neither 
probably would be accepted in its totality by any indi- 
vidual scholar, most existing research is generally con- 
sistent with one or the other view. 

In recent years, a large number of analysts Has ex- 
pressed concern that the size and growth rate of the 
federal government are excessive. In their view, gov- 
ernmental growth is no longer guided adequately by the 
democratic process or by any coherent political philos- 
ophy. Many of these critics believe that the political 
system has been "overloaded" by the demands of in- 
terest groups and rising popular expectations. Some be- 
lieve that the political process is biased toward an ex- 
cessive expansion of governmental services, regardless 
of the public interest. In their view the costs and benefits 
of governmental programs are inadequately balanced. 

This situation is said to have been exploited (depend- 
ing upon the writer) by one or both of the political parties, 
by Presidents, or the Congress, or bureaucrats. Political 
leaders have advanced their own personal objectives by 
encouraging the steady expansion of governmental re- 
sponsibilities. Sometimes acting with the support of 
"iron triangles" composed of executive branch agen- 
cies, Congressional committees, and special interest lob- 
bies, political leaders are said to have catered to partic- 

ularized needs regardless of national priorities and total 
costs. The sources of constraint in the system (alternately 
identified as the political parties, the Presidents, or the 
Congress) are thought to have grown weak and increas- 
ingly ineffective. 

Thus, while the dramatis personae are variously iden- 
tified-an extremely important point-the main outline 
of this play is constant. Government is thought to have 
become increasingly "detached" from its democratic 
and even socioeconomic context. Beyond some critical 
point, large government is said to generate its own further 
growth: it feeds on itself. This conclusion poses a serious 
challenge to existing political processes and governmen- 
tal institutions. 

On the other hand, many analysts take the position 
that the public sector is neither excessively large nor 
"out of control." Such a position is, if anything, more 
firmly grounded in the traditions of economic and po- 
litical thought. 

First, many of these more optimistic scholars accept 
a developmental model in which public responsibilities 
inevitably grow in response to the requirements of an 
economically advanced society. Thus, they look to eco- 
nomic growth, higher incomes, urbanization, and new 
forms of transportation and communications as the major 
stimulus for new governmental services. In this view, 
h e  increasing size of the public sector is not a political 
abberation but an historical necessity. 

Second, many analysts believe that democratic pro- 
cedures provide fully adequate controls over the size of 
the public sector. The system of free, competitive else- 
tions guides the processes of policymaking. At least the 
general outline, if not the specific details, of public pol- 
icies thus are established at the polls. Furthermore, a 
vast array of interest groups assures the representation 
of competing views at every stage of the decision proc- 
ess. The multiple "checks and balances" of American 
government and the "openness" of the decisionmaking 
process provide a serious inhibition against any unwar- 
ranted expansion of governmental responsibilities. 

Indeed, many of these analysts believe that the polit- 
ical process is, if anything, biased against new policy 
initiatives and centralizing measures. Too often in the 
past, they claim, entrenched interests have been able to 
effectively veto even desirable public programs, includ- 
ing some favored by large popular majorities. Govern- 
mental responses to new economic and social realities 
thus seem to have lagged behind, rather than anticipated, 
each step in the developmental process. 

Both of these schools of thought can muster some 
empirical and theoretical support for its interpretation, 
and each conclusion is accepted by many reputable schol- 



ars. At this stage of inquiry, then, neither view has suc- 
cessfully displaced the other. 

INTERPRETATIONS AND 
HYPOTHESES 

Within these rather substantial limitations, the litera- 
ture on the size of government and public policy for- 
mulation still suggests a number of potential insights and 
useful interpretations. For the reasons stated, these 
should be regarded only as hypotheses. Although they 
reflect the observations and research findings of scholars 
of considerable repute, none has been demonstrated con- 
clusively, and each is subject to some important reser- 
vations or objections. 

Nine general propositions are presented here. 

1. The general public has provided conflicting signals 
to policymakers on the question of governmental 
spending. Increased federal outlays in a host of do- 
mestic fields have had strong popular support since 
the early 1960s, but there also has been pressure for 
lower taxes. 

Both of these interrelated but rather contradictory find- 
ings have been stressed repeatedly by analysts of public 
opinion. Since the early 60s, those advocating increased 
outlays for most domestic functions have greatly out- 
numbered those in favor of cutbacks. Increased expend- 
itures have even been sought by many citizens whose 
other political attitudes iden@ them as "conservatives." 

Thus, although it is difficult to prove causality, in- 
creases in federal domestic outlays over this period have 
been consistent with public expectations and desires. At 
the very least, this fact constitutes a significant "back- 
ground" factor in any investigation of the reasons for 
the growing federal role, and might have been 
determinative. 

At the same time, most citizens have opposed tax 
increases and have felt that their own taxes were exces- 
sive. This attitude has often been expressed in quite 
vociferous terms. Although concern about taxes fluc- 
tuated considerably from year to year, since 1969 it has 
generally been higher than $I the preceding eight years. 

More recent polls (1976-78) do show something of a 
"backlash" against increased expenditures in welfare 
programs for the poor, whik support for additional do- 
mestic outlays have declined. modestly in most other 
program areas. Despite this, available polls do not sug- 
gest that there is widespread support for major reductions 
in governmental expenditures. 

2. Regardless of their views on specific expenditure 

policies, most Americans have accepted a philosophy 
of limited government, private property, individual 
responsibility, and federalism. This ideology has 
clashed increasingly with governmental and political 
realities. In the past dozen years, concern about the 
size, efficiency, effectiveness, and responsiveness of 
the national government has risen sharply. 

At the philosophical or ideological level, Americans 
are considerably more "conservative" than they are at 
the "operational" level of practical politics. Both sen- 
sitive foreign and domestic observers, as well as students 
of public opinion, have suggested that the nation has 
adhered to a traditional "Lockean" philosophy RI a high 
degree. Some credit this with being an important con- 
straint on the size of government in the U.S., compared 
to other nations. 

At the same time, another national characteristic, prag- 
matism, has encouraged the assumption of new national 
responsibilities to deal with particular problems. Most 
major federal initiatives have been said to be consistent 
with traditional Lockean values, rather than a threat to 
them. 

Still, the growing gap between the traditional belief 
in limited government on the one hand and the emergence 
of extensive national responsibilities on the other ap- 
pears-to a number of observers, both "liberal" and 
"conservative"--to be a source of increasing popular 
tension and concern. These analysts suggest a need to 
alter either the philosophy or the practice to bring the 
two into better alignment. 

There is clear evidence that, over the past ten years, 
citizens have become increasingly disenchanted with 
governmental performance and with public officials. It 
is not certain how much of this should be.attributed to 
dissatisfaction with the size of government, rather than 
the reaction to such episodes as Viet Nam and Watergate. 

3. The electoral process normally provides only 
highly generalized mandates on the maJor issues of 
public policy. The responsibility for policy develop 
ment usually rests with public officials and interest 
groups. Nonetheless, certain critical elections, occur- 
ring about once a generation, may markedly alter the 
content of policy and set its outline for coming years. 

Although many theories place the electoral process at 
the heart of democratic policymaking, the empirical re- 
search by political scientists indicates that most policy 
questions are settled by other means. Voters are influ- 
enced greatly by traditional party loyalties and by a va- 
riety of other social pressures. Furthermore, despite his- 
torical differences of orientation, the two political parties 
seldom adopt clear, unified and contrasting positions on 



policy questions. As a result, electoral mandates are gen- 
erally vague, frequently retrospective, and at best set the 
outer limits or general tone of policy deliberations. 

Several recent studies do suggest that certain "criti- 
cal" or "realigning" elections do lead to sharp depar- 
tures from past policies. Furthermore, these elections 
may alter the composition of the political parties and 
determine the general course of political events in the 
coming years. Between such elections, policy differ- 
ences between the parties usually become muted. 

Some research also suggests that the level of "issue 
voting" has risen as party loyalties have declined. This 
seems toreflect an attempt to grapple with political issues 
unrelated to the present party alignment. 

4. Increasing interest group activity has paralleled 
the expansion of federal responsibilities. Group pres- 
sures encourage increased expenditures and make it 
extremely difficult to terminate or reduce existing 
programs. 

In years past, political science scholarship almost uni- 
formly attributed the creation of public policies to the 
activities of interest groups. Thus, the balance of gov- 
ernmental responsibilities could be regarded as a balance 
struck by contending lobby organizations. The growth 
of federal subsidy and regulatory programs has often 
been described as a consequence of interest group pres- 
sures. The acceleration of national responsibilities since 
the mid-'60s reflects, in some interpretations, the grow- 
ing influence of newly organized segments of society. 

More recently, this premise has been strongly chal- 
lenged. In some instances, scholars argue, interest 
groups have been formed in the wake of new benefit 
programs that were established as a result of other forces. 
Many believe that the influence of lobbying has been 
overstated. 

Regardless of the outcome of this debate, analysts 
appear to agree that the level of group activity has par- 
alleled the expansion of the national responsibilities. 
Organizations of private individuals and state-local of- 
ficials have become important new political forces. 
Group activism tends to provide incremental, but steady, 
pressure for increased outlays and makes the termination 
of programs more difficult. Furthermore, pressure pol- 
itics appear to be biased in favor of the organized interest 
groups. 

5. New domestic programs and increased federal out- 
lays have received both encouragement and opposi- 
tion from within the executive branch and Congress. 
Because of the multiplicity of actors and stages in 
both the legislative and budgetary processes, and 

changes in personnel and procedures, neither branch 
has taken a unified nor consistent position on ques- 
tions regarding the federal role. 

Until recently, political science scholarship has as- 
signed the main responsibility for domestic policy lead- 
ership within government to the White House. The Con- 
gress, most often, has been described as an obstacle to 
new initiatives and a source of deadlock and delay in the 
policy process. Of the two chambers, the Senate was 
described as the more "liberal." Similarly, on spending 
matters, the traditional view portrayed Presidents as 
seeking budgetary increases for domestic programs 
against the opposition of a more tight-fisted legislative 
branch. 

Contemporary scholarship has begun to question both 
views. Some analysts now believe that the Congress 
plays, and played in the past, a far greater role in the 
policy process than is generally tecognized, with indi- 
vidual Congressional "entrepreneurs" being the source 
of many new programs. On routine matters, "subgov- 
ernments" (or more pejoratively, "iron triangles") com- 
posed of Congressional committees, interest groups, and 
executive agencies appear to dominate the policy pro- 
cess, with little Presidential input. 

In the expenditure arena, old patterns seem to be in 
flux, given changes in committee composition, leader- 
ship, and status, and new budgetary procedures. Since 
the late '60s, the Congress has tended to advocate in- 
creased domestic expenditures, and Presidents to con- 
strain them, a reversal of past roles. 

6. Growth of the public sector may be encouraged 
by many current governmental practices, including 
some with deep roots in our democratic values and 
institutions. 

Much of the theoretical literature suggests that gov- 
ernmental growth is a natural, even inevitable, tendency 
of American governmental institutions. For example, 
some analysts see the process of party competition and 
the expansion of the suffrage as a stimulus to new, larger, 
"redistributive" programs. Others believe that the ac- 
tivities of organized lobbies-which follow naturally 
from First Amendment rights-have produced political 
"overload" and excessive demands. Yet others stress 
the use of majority rule, rather than a more stringent 
voting standard, or the opportunities for "logrolling" 
in the Congress. Some condemn the traditional quest for 
departmental consolidation as a source of new public 
sector "monopolies. " 

In the regulatory sphere, certain analysts suggest that 
the tradition of legally specified rights and responsibil- 



ities encourages the use of regulatory standards in dealing 
with social and economic problems, even if other tech- 
niques would be more efficient. The need to assure ad- 
equate citizen participation and procedural fair play is 
said to result in complex, red-tape laden processes for 
decisionmaking. 

Fiscal features singled out by various writers include 
payroll deductions for income tax payments, the pro- 
gressive structure of the income tax itself, and the fi- 
nancial structure of the Social Security system. These, 
it is said, tend to hide the full costs of governmental 
operations or reduce popular opposition to tax payments. 

All of these theories indicate that the causes of gov- 
ernmental growth may be deeply rooted in basic values 
and widely accepted practices and institutions. They im- 
ply that it would be difficult, or even impossible, to 
change the rate of growth without significant changes in 
governmental procedures or political philosophy. ' 

7. Bureaucrats and professionals in the public service 
may now play significant roles in the initiation of 
public policies as well as in the budgetary process. 
They could be becoming a W o r  force for govern- 
mental growth and centralization internal to govern- 
ment itself. 

Some analysts suggest that the political process has 
been fundamentally altered by the creation of large-scale, 

bureaucracies as a part of the govern- 
mental apparatus. in their view, the development of large 
formal organizations-a necessary response to the need 
for technical expertise in dealing with complex prob- 
lem-ters the location of effective power and weakens 
hierarchical controls. 

~t the federal level, bureaucrats are thought to play 
significant roles in the development of policy and spend- 
ing proposals. In general, their self-interest and the mis- 
sion of their agencies seems to be best served by ex- 
panding budgets and launching new programs. Some 
scholars believe that bureaucrats can influence greatly, 
or even dominate, the policy process. 

Bureaucrats also are thought to seek political support 
by mobilizing their agency constituencies and through 
alliances with professional colleagues in the private sec- 

,tor, state and local government, or the academic com- 
munity. These networks of interested professional spe: 
cialists also appear to be the source of many ideas which 
ultimately are reflected in new legislation. 

8. The process of economic development, and related 
social, demographic, and technological changes, in- 
fluence tbe @ for pditical debate and may have 

encouraged the steady expansion of public 
responsibilities. 

One prominent school of thought suggests that gov- 
ernmental growth is an expected, even inevitable, con- 
comitant of economic development and increasing social 
complexity. In this view, problems of "market failure" 
require governmental regulation or subsidies for their 
efficient solution, while other public services are quite 
"income elastic" and therefore are consumed in increas- 
ing amounts as incomes rise. The increasing scale of 
economic transactions, communications, and population 
mobility also have encouraged a centralization of gov- 
ernmental responsibilities. 

Other social forces-for example, shifts in population 
composition, or changes in communications media- 
also may affect the course of public policy. 

In such interpretations, the size of government, the 
nature of its tasks, and the degree of fiscal centralization 
is more a function of the socioeconomic environment 
than it is a reflection of political forces. Still, few writers 
suggest that such forces are fully determinative of policy 
outcomes. The complementary influence of more overtly 
"political" factors is also recognized. 

9. Precedents established during wartime and such 
national crises as the Great Depression may have en- 
couraged popular acceptance of a much broader fed- 
eral role. 

During time of war, according to one major public 
finance theory, the general public willingly acquiesces 
to higher rates of taxation than would be accepted under 
more normal conditions. In the post-war period, in this 
interpretation, tax rates may be lowered again, but not 
to the prewar levels. For this reason, governmental ex- 
penditures have grown in a "step-like" pattern. 

Similarly, emergency conditions also may foster ac- 
ceptance of governmental controls over the economy, 
strengthen the ideals of human equality, and demonstrate 
a governmental capacity to administer complex, large- 
scale programs. 

Crises of other kinds, such as the Great Depression, 
can have a very similar effect on the size of the public 
sector. Temporary measures established under such con- 
ditions may be continued, or may provide a precedent 
for similar measures at a later time. 

IMPLICATIONS 

The literature reviewed here also has certain impli- 
cations for the course of American federalism and the 
development of public policy. Two are most apparent. 



First, it is extremely difficult to devise defensible pre- 
dictions regarding the future role of the federal govern- 
ment in the federal system. There simply are too many 
theories, too many variables, too many conflicting 
interpretations. 

Secondly, and despite the foregoing, most of the lit- 
erature points in a particular direction for possible "re- 
forms." It suggests that institutional and procedural 
change may be the most suitable strategy for regulating 
the size and growth rate of the federal government. 

Predictions 

The multiplicity of theories of governmental growth, 
the host of causal forces they identify, and the conflicting 
conclusions which they provide, make predictions re- 
garding the future development of the federal role in the 
federal system very hazardous. Indeed, few of the schol- 
ars cited have attempted anything so difficult, even 
within the compass of their own research. Most were 
content with identifying, to the extent possible, either 
historical patterns or the direction of particular forces. 

Past efforts at prediction have not been successful. 
None of the scholars cited foresaw the public sector 
"boom" of the Great Society years. Later trends--the 
rise of consumerism, environmental protection, and the 
"new social regulation," for example-also were not 
anticipated. Explanations, in nearly every case, have 
been constructed after the fact. 

None of the major theoretical orientations is adequate 
to the task of prediction. Many analysts contend that 
forecasts based upon developmental of "environmental" 
factors are unwarranted. Adolp Wagner's ancient "law" 
of rising governmental expenditures has not been sub- 
stantiated adequately for use as a crystal ball; some writ- 
ers even suggest a cyclical, rather than linear, pattern 
of public sector development. Furthermore, to the extent 
that growth rates are affected by the occurrence of wars 
and crises, projections are necessarily difficult. 

The same is true in the political sphere. The source 
of public opinion on fiscal issues is not certain. While 
some analysts do detect a recent slackening of support 
for public expenditures, causal patterns are not under- 
stood adequately to project the public mood into future 
years. In the past, the degree of opposition to taxation 
has fluctuated rather sharply, even from one year to the 
next. Finally, the extent to which public opinion influ- 
ences governmental outcomes, either directly or through 
the electoral process, is still a matter for speculation. 

Within the national government, budgetary and leg- 
islative processes are in flux. The ultimate outcomes of 
changes in committee organization, membership, and 
status, as weli as the potential impact of zero-base bud- 
geting, the new Congressional budget process, and pos- 
sible "sunset" legislation, remain matters for guesswork. 

Two factors do suggest that reductions in federal ex- 
penditures in future years may be exceedingly difficult: 
the influence of interest groups and of the bureaucracy 
itself. Both tend to encourage increased governmental 
outlays and the maintenance of existing programs. Yet 
accurate prediction of budget levels would require a bal- 
ancing of these forces against possible sources of fiscal 
constraint-the electorate, one or both political parties, 
the Congress, or the President. Outcomes of the resulting 
conflicts are quite uncertain. 

Institutional Change 

A second feature of the scholarship on governmental 
size is that most of the authors regard institutional change 
as the appropriate means for regulating federal growth. 
This is not a unanimous opinion, for many writers offer 
no specific reform proposals at all. Others only imply 
courses of action that are not discussed fully. But this 
does seem to be the most common strategy. 

As examples of the character of these reforms, some 
writers concerned with the bureaucratic contribution to 
governmental growth propose changes in executive 
branch organization and in the incentives provided for 
its employees. Others, seeing legislative encouragements 
to higher spending, suggest such things as extraordinary 
majorities as a condition for the passage of legislation, 
or new procedural obstacles to logrolling. A strength- 
ening of the party system also seems to have its advo- 
cates, as do changes in the tax system to provide for a 
better weighing of the costs of federal programs. 

This theoretical literature, then, is quite consistent 
with an historical and contemporary predeliction. It sug- 
gests that institutions matter, and that institutional 
change may be the best road to keeping governmental 
activity within the bounds of popular preferences and 
economic rationality. Other reforms have been adopted 
in the past for just these reasons: the executive budget, 
the appropriations process, the new Congressional budget 
act, and "zero base" budgeting. Others under consid- 
eration include "sunset" legislation and tax indexation. 
The governmental growth literature clearly implies that 
further changes merit study. 
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The Advisory Commission on Intergovernmental Re- 7 
lations (ACIR) was created by the congress in 1959 to 
monitor the operation of the American federal sys- 
tem and to recommend improvements. AClR is a per- 
manent national bipar!isan body representing the ex- 
ecutive and legislative branches of Federal, state, and 
local government and the public. 

The Commission is composed of 26 members-nine 
representing the Federal government, 14 representing 
state and local government, and three representing 
the public. The President appoints 20- three 
citizens and three Federal executive officials fr ~rectly ivate 
and four governors, three state le islators, four may- 7 ors, and three elected county o ficials from slates 
nominated by the National Governors' Conference, 
the Council of State Governments, the National 
League of Cities/U.S. Conference of Mayors, and the 
National Association af Counties. The three Senators 
are chosen by the President of the Senate and the 
three Congressmen by the Speaker of the House. 

Each Commission member serves a two year term and 
may be reappointed. 

As a continuing body, the Commission approaches its 
work b addressing itself to specific issues and prob- 
lems, tKe resolution of which would produce im- 
proved cooperation among the levels of government 
and more effective functioning of the federal system. 
In addition to dealing with the al l  important functional 
and structural relationships among the various gov- 
ernments, the Commission has also extensively stud- 
ied critical stresses currently being placed on tradi- 
tional governmental taxing practices. One ~f the long 
range efforts of the Commission has been to seek ways 
to improve Federal, state, and local governmental tax- 
ing practices and policies to achieve equitable alloca- 
tion of resources, increased efficiency in collection 
and administration, and reduced compliance burdens 
upon the taxpayers. 

Studies undertaken by the Commission have dealt 
with subjects as diverse as transportation and as spe- 
cific as state taxation of out-of-state de ositories; as 
wide ranging as substate regionalism to t rI e more spe- 
cia1 ized issue of local revenue diversification. In select- 
in items for the work program, the Commission con- 
s i  f ers the relative importance and urgency of the 

roblem, its manageability from the point of view of 
Enances and staff available to AClR and the extent to 
which the Commission can make a fruitful contribu- 
tion toward the solution of the problem. 

After selecting specific intergovernmental issues for 
investigation, AClR follows a multistep procedure that 
assures review and comment by representatives of al l  
points of view, al l  affected levels of government, tech- 
nical ex erts, and interested roups. The Commission 
then degates each issue and 'i ormulates its policy po- 
sition. Commission findings and recommendations 
are published and draft bills and executive orders de- 
veloped to assist in implementing AClR policies. 


