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EXECUTIVE SUMMARY

In this report, The Role of General Government Elected
Officials In Criminal Justice, the U.S. Advisory Commission
on IntergovernmentalRelations (ACIR) examinesthe inter-
governmental, policy, funding, and management issues fac-
ing general government elected officials in dealing with the
effects of explosive growth in the criminal justice system.

Criminal justice is a growing fiscal problem for mu-
nicipal, county, state, and federal governments, costing
over $70 billion a year. From the mid-1970s to the early
1990s, criminal justice expenditures rosc faster than any
other area of state and local government spending. Be-
tween 1973and 1990, state own-source spendingon crimi-
nal justice increased 759 percent (prison growth. increased
state assistance to local governments, and merger of local
courtsinto many state systems); county, 490 percent (jails,
court costs, and crime prevention); municipal, 330 percent
(police and crime prevention); and federal, 345 percent
(more than 3,000 crimes being tried as fcdcral offenses
and longer prison sentences).

Spendingon criminaljustice has been driven more by
increases in prosecution and prison sentencing than by
increases in reported crime and arrests. Between 1973
and 1989, the number of people in prison grew by 233.4
percent. Increased arrests (stemming from population
growth, more reported crime, and stronger law cnforce-
ment) accounted for about one-third of the growth. The rest
resulted from court-related decisions and correctional poli-
cies, aswell as increased revocation of parole and probation.

Law enforcement officers, courts, and corrections of-
ficials cannot, by themselves, reduce crime significantly.
Crime prevention programs that address economic and
socialneeds, and policiesand incentivesthat empowecr cit-
izens to reestablish effective community institutions and
civic order also are essential. Only general government
elected officials have the authority to reach across public
agencies and programs—such as health departments,
school boards, and housing authoritics—and focus them
on crime prevention.

Local, state, and federal chief executives and lawmak-
ers play critical roles in determining the outcomes and ef-
fectiveness of the criminal justice system and crime pre-
vention. Legislators enact laws that define crimes and
prescribe punishments. Executive officials carry out or over-
see law enforcement. Chief elected officials also have the
power of the budget, appointment powers over agency
heads, authorityto legislate policy, and accessto the publicto
build citizen support for prevention.

Criminal justice responsibilities are dispersed
among many different municipal, county, state, and feder-
al agencies and authorities that police, adjudicate
charges, and administer correctional programs. One
common element is the independence of key officials,
such as judges, prosecutors, sheriffs, clerks of court, and
coroners. Stateand local governments are the primary ac-
tors. State-local criminaljustice systemsprosecute 94 per-
cent of all serious crimes (felonies); county jails hold most
persons detained on state or federal felony charges; state
prisons hold 92 percent of the total prison population; and
state and local governments spend 87.4 percent of all
criminal justice funds. The federal government’s influ-
ence, however, has been expanding, while its state-local
criminal justice assistance dropped from 27 percent of to-
tal federal justice spending in 1973to 7 percent in 1990.

In 1990, 36.5 percent of criminaljustice expenditures
were funded by the states (60 percent for state prisonsand
communitycorrections);29.0 percent by municipalities (80
percent for policing); 20.9 percent by counties (policing,
court functions, and corrections about evenly); and 13.5
percent by the federal government.

Rapid growth in the criminal justice system hassig-
nificantly affected the responsibilities, workloads, and
financial demands on different parts of the system,
creating more intergovernmental tensions. Since 1973,
all governments have experienced extraordinary pres-
sure to fund criminal justice services. Tension is espc-
cially evident when sufficient intergovernmental assis-
tance isnot forthcoming or when other governments do
not mecet their traditional responsibilities (e.g., a local
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jail backlogged with felons awaiting transfer into over-
crowded state prisons).

Three out of four convicted offenders are on proba-
tion or parole. These services are supported by only 11
percent of state and county correctional spending. Signifi-
cant variationsexist among the states in the use of impris-
onment and community sentences. Policy considerations
vary in deciding what proportion of a state's prison in-
mates can be placed more cheaply and equally effcctivcly
in nonprison correctional programsand/or serve rcduccd
sentences. For states that must relieve prison overcrowd-
ing, the experience of those using early release, shorter
sentences, and community correctional supervision and
programs for all but the most serious offcnders indicates
that a 10to 15percent reduction is possible without any’
appreciable increase in criminal activity.

Policies seldom link government agencies to address
literacy, job training, probation supervision, substance
abuse, mental illness, housing, and other services needed
to phase offenders back into the community. Approxi-
mately 60 percent of prison inmates arc school dropoults;
over half admit they were under the influence of alcohol
or drugs at the time of their crime;and in 1986, less than 40
percent earned more than $10,000in the year before their
arrest. The responsibility for providing cducation, human
services, employment, and criminal justice programs is
dispersed among municipal, county, and state govern-
ments, and independent school districts. Inmates and ju-
venileswho start programs in correctional institutions of-
ten cannot continue outside because agencics resist taking
offenders, programsare not coordinated, and/or no room
is available. Local governments resist community correc-
tions programs if there is no state funding. Citizens also
resist having offenders in their community.

The need for coordination of criminal justice activi-
ties far outstrips efforts to promote coordination.Diverse
authority complicates coordination and obscurcs respon-
sibility. Multiple types of coordinationarc ncedcd to meet
different needs. For example, a municipal policc agency
may need to coordinate with other municipalitics, the
county sheriff, state police, and/or fcdcral agencics to en-
hance enforcement capability;with the county prosecutor,
forensiclaboratory,jail intake, and the court for morc effi-
cient procedures; and with the housingauthority, code en-
forcement agents, schools, juvenile court, and the recre-
ation department for prevention initiatives. Coordination
also has been undercut by competition for limited funds.
Successfulefforts typically involve a forum for debate and
consensus building among policymakers, as well as a
mechanism for operational collaboration.
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Based on the findingsof the study, the Commission
recommends:

State legislatures and the Congress should
reexamine their criminal justice systems to rectify
imbalances among law enforcement, adjudication,
and corrections capabilities. Federal or state
mandates shouldbe enacted only after thorough
systemwide impact analyses have been prepared.
Special attention should be given to prevention,
policing, adjudication, jails, corrections, im-
proved management, intergovernmental fund-
ing, and constitutional balance.

The chief elected officialsof general government
should (1)insist on being informed about the ba-
siccharacteristics, interrelationships, and current
facts of the criminal justice system with which
they interact; (2) hold criminal justice officialsac-
countable for supporting improved system per-
formance by using budget leverage; and (3) en-
gage the other key actors in the system and the
public in exploring policy options that take into
account a systemwide perspective.

Elected officials should support the development
and use of decision-supportand management in-
formation systems, the development of perform-
ance indicators for key activities, and the collec-
tion of the required data for (1) forecasting
personnel and facilities needs; (2) analyzing the
budgetary impactsof mandates; and (3) improving
the efficiency and effectiveness of crime investi-
gations, court case management, and correction-
al classification and supervision.

State and local elected officials should establish
and participate in criminal justice coordinating
bodies and should support such bodies where
they exist (e.g., criminal justice budget review
committees, jail or prison planning task forces,
community corrections boards, and juvenile jus-
tice coordinating councils). The councils should
coordinate general governmentand criminal jus-
tice goals, help realize intergovernmental and in-
teragencyoperating efficiencies,help balance the
system, and help build community consensus on
criminal justice. State and/or local criminal jus-
tice commissionsare needed and should include
adequate attention to community corrections.
Criminal justice is and should remain largely a
state and local responsibility. A federally man-
dated structure for state or local coordination
should be avoided.



PREFACE

This report isbased on the premise that, even if prc-
vention could cut crimerates in half, taxpayersstill arc cn-
titled to efficient, effective, and responsive govcrnment
services. Criminal justice functions are no exception. The
report reflects four major elements of legislative and ex-
ecutive action:

®  The magnitude of the criminal justice challcngc;
®  Determiningthe criminaljustice response to crime;

B Holding agencies accountable and supporting pro-
gram needs; and

m  Governing the non-system.

The report focuses on the functioning of the criminal
justice system. It emphasizesthe dynamics of criminal jus-
tice decisionmaking—its sources of conflict, constitution-
al restraints, system impacts, and the potential for Icadcr-
ship. Prevention is addressed only as it is carricd out by
criminal justice programs. Politically intense issues—such as
capital punishment—and legal procedures that affect indi-
vidual caseshut not the systemare omitted. Instead, the re-
port focuses on concerns that have major cost impacts
across agencies, between governments, and over time.

For example, corrections has been the fastest growing
area of spending. The report, therefore, focuses morc on
that growth than on increasing arrests without follow-
through. It emphasizes ramificationson urban countics,
cities, and states from the high crime rate incitics, which is
more than twice the rate in suburban counties and four
timesthat in rural counties. Finally, given that the fcderal
government funds only 13 percent of total expcnditurcs
on criminal justice and prosecutes only 6 pcrcent of scri-
ous crime, this report does not focus on the structure of the
federal criminaljustice system. However, it docs give con-
siderableattention to concernsabout the influcncc of fed-

eral policieson state and local criminaljustice systemsand
on initiativesto try more criminal cases in federal courts.

The report reflects the concerns and perspectives of
more than 100 lawmakers, chief executives, and criminal
justice officialswho were interviewed for this project. It
brings current research, landmark studies, and examples
of successful programs together in one place. It also pro-
vides valuable original analysesthat provide a good over-
view of the intergovernmental, interagency, and inter-
branch dynamics of the criminal justice system. This
overviewallowsall officialstobetter understand howtheir
initiatives and/or burdens are affected by the policies of
many different officials and governments.

The assumption is that if policy decisions can be ap-
proached through a collegial process of determining the
facts, agreeing on the need, and resolving accountability,
general governmentelected officialswill be in the position
to use their unigue accessto the public and the private sec-
tor; their authority over treatment, employment, and edu-
cation programs; and their contacts with other elected of-
ficialsto build understanding and support for change. The
goal of this report is to support the essential leadershiprole
of general government elected officials.

Frustration with escalating costsand lack of effective-
ness in the criminal justice systemled the National Associ-
ation of Counties, joined by the National Governors’ As-
sociation, National Conference of State Legislatures, the
U.S. Conference of Mayors, and the National League of
Cities, to support the U.S. Advisory Commissionon Inter-
governmental Relations in working with the U.S. Depart-
ment of Justice to fund a study designed to both inform gen-
eral government elected officials about the criminal justice
system and to critique their role in it.

Robert B. Hawkins, Jr.
Chairman
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FINDINGS AND RECOMMENDATIONS

Findings

1. Criminaljustice is a growing fiscal problemfor America's
municipal, county, state and federal governments.

Governmentsin America now spendover $70billiona
year on criminaljustice. Since the mid-1970s, criminal jus-
tice expenditures have risen faster than any other area of
state and local government spending. Bctwecn 1973 and
1990, state own-source spending on criminal justice in-
creased 759 percent; county, 490 percent; municipal, 330
percent; and federal, 345 percent.

2. Spendingon criminaljustice has been driven more by in-
creased prosecution and prison sentencing than by in-
creases in reported crime and arrests.

Between 1973and 1990, the number of people in pris-
on grew by 238.2 percent. The U.S. incarceration rate of
426 prison and jail inmates per 100,000 population com-
pares to 97/100,000 for the United Kingdom, 81 for
France, 68 for Denmark, and 45 for Japan in 1989. The ¢x-
traordinary growth has resulted from actions taken by all
parts of the criminaljustice system;however, increasedar-
rests (stemming from population growth, reported crime.
and stronger law enforcement) account for only about
one-third of the growth.

Court-related decisions and correctional policies ac-
count for the remaining two-thirdsof the growth affecting
most criminal justice agencies. Prosecutors are more apt
to press charges following an arrest, thereby increasing
court caseloads, and tougher sentencing laws combined
with judicial and prosecutorial discretion have produced
more imprisonments. Increased parole and probation re-
vocations also have added to prison growth.

Despite efforts to fund this growth, the United States
entered the 1990s with overloaded courts, prisons, and
jails; probation and parole caseloads that are double past
levels; continuingbudget pressures; and rising rates of vio-
lent and juvenile crime. Furthermore, many criminalsare
continuing to commit crime longer: the averageage at ar-
rest is 29; nearly 60 percent of jail populations are over age

25, compared to half in 1983; and 23 percent of state prison
inmates are over age 35, compared tojust 14 percent in 1979.

3. Law enforcement officers, courts, and corrections offi-
cials cannot, by themselves, reduce crime significantly.
Crime prevention programs that address economic and
social needs, and policies and incentives that empower
citizens to reestablish effective community institutions
and civic order also are essential.

Changes in criminal justice systems alone will not sig-
nificantly reduce crime. By the time police agencies,
prosecutors, public defenders, judges, jailers, probation
officers, and prison administrators get involved, their
principal contribution is to control the cost of crime by be-
ing more efficient.

Actually reducing crime and its costs requires (1) pre-
ventionprogramsforinfants(e.g., crackbabiesand abused
children) through teenagers; (2) reexamination of the ef-
fects on crime of policies governing education, welfare,
urban renewal, public housing, and economic develop-
ment; (3) ready availabilityof drug treatment, literacy, and
job training for adult criminalsand youth; and (4) private
and government effortsto support people in areas heavily
hit by crime to strengthen social structures, maintain
sound civic values, work with law enforcement, and assert
individual responsibility. The success of any singlepreven-
tion program is undercut by multiple problems of offend-
ers and the effect of negative adult behavior on younger
generations. At the same time, criminal justice costs con-
tinue to be driven by past prevention failures.

Only the elected officials of general government
have the authorityto reach acrossall the necessary pub-
lic agencies and programs—such as health depart-
ments, school boards, and housing authorities—and fo-
cus them on crime prevention.

4. Because of their unique constitutional authority and re-
sponsibilities,local, state, andfederal chief executivesand
lawmakersplay critical roles n determining the outcomes
and effectiveness of the criminal justice system and crime
prevention. Barriers exist to their informed involvement.

The responsibility and the authority to address many
criminal justice and crime prevention issues lie uniquely
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with the chief elected officials of general government—
including mayors, county chief executives, governors,
state legislators, members of city councils and county
boards, as well as the president and the Congress. First
and foremost, legislative officials enact laws that deline
crimes and prescribe punishments. Executive officials
carry out or oversee the enforcement of criminal laws.
Chief elected officials also have the power of the budget, ap-
pointment powers over general government agency heads,
authority to legislate policy, and ready access to the public to
build support for prevention and foster citizen involvcment.

The constitutional balance of powers also gives chicf
executives and lawmakers the responsibility to hold crimi-
naljustice officialsaccountable for efficient, cffective, and
responsive performance. General government officials
can exercise this responsibility by using their assigned
powers of approvingbudgets and setting personnel levels,
passing sentencing laws, appointing correctional and po-
lice agency heads, enacting legislation, and adopting cx-
ecutive policies that set criminal justicc procedures.

Informed involvement of lawmakers and chicf execu-
tives sometimes is restrained because many have not had
routine contact with the criminal justice system, and they
are not conversant with legal procedures, terminology,
and life-threatening situations. Research is limited and
most data reporting is focused on one part of the criminal
justice system, with definitions that arc confusing or can-
not be applied broadly. Finally, much of what is written is
written by criminal justice officialsfor criminal justice offi-
cials and is difficult to use for policymaking or to detcr-
mine accountability.

5. Most crimes, and authorized punishmentsfor them, are
established by state laws.

Historic fear of abuse of authority fostered a noncen-
tralized structure of criminal justice in America. The U.S.
Constitution specified only treason and counterfeiting
(with respect to the United States) as fcdcral criminal
matters. Otherwise, criminal law was reserved to the states,
with each state to reflect community standards through cn-
actment and enforcement of its own criminal laws.

Today, state-local systems of criminal justice prose-
cute 94 percent of all serious crimes (felonies), county jails
hold most persons detained on state or federal felony
charges, state prisons hold 93 percent of the total prison
population, and state and local governments expend 87.4
percent of all criminal justice funds. State and local govern-
ments, therefore, are the primary actors in criminal justice.

6. Thefederal government’s influence on criminal justice
hasbeenexpandingfaster thanits financial commitment.

Historic developments (e.g., Reconstruction and Pro-
hibition), increased interstate travel and communication,
the emergence of crimeasa presidential campaignissuc in
1964,and passage of five major anticrime bills in the 1980s
have resulted in more than 3,000actsbeing defined asfed-
eral crimes. In addition, federal court orders have man-
dated significant expenditures to correct conditions in
prisons in 45 statesand in 25 percent of all local jails holding
more than 100 inmates. In contrast, federal assistance for
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state and local law enforcement dropped from 27 percent of
federal justice spending in 1973to only 7 percent in 1990,

This loss of funding is criticized by stateand local offi-
cialsbecause they must produce the actual results prom-
iscd under well-publicized federal anticrime initiatives.
The fcdcral government’s criminal justice system, howev-
er, does not have to—and does not—accept jurisdiction
over most “street crimes” even if a federal law covers the
offense.Tougher federal sentences also add political pres-
sure on state officials to enact similar increases.

7. Criminaljustice responsibilitiesare dispersed among mu-
nicipal, county, state, andfederalgovernments; their legis-
lative, executive, and judicial branches;and many differ-
ent agencies and authorities that police, adjudicate
charges, and administer correctional programs.

The structures of each state’sand the federal govern-
ment’s criminal justice systems differ, as may the struc-
turcs in urban and rural jurisdictions. However, one com-
mon clement is the independence of key officials. Not
only are most judges, prosecutors, sheriffs, and clerks of
court—and sometimes other officials, such ascoroners—
elected independently, but agency heads usually serve at
the pleasure of and are funded by different units of gov-
ernment. These checks and balances were created to pro-
tect persons against arbitrary persecution and punish-
ment, but they need not bar collaboration where it could
yield system improvements.

In 1990, 36.5 percent of criminal justice expenditures
were funded by states; 29.0 percent by municipalities; 20.9
percent by counties; and 13.5percent by the federal gov-
ernment. (When intergovernmental funding is attributed
where it is spent, the municipal and county shares are
slightly larger.)

®  Municipalitiesfund over half of all policing activi-
ties, which comprise approximately 80 percent of
their criminal justice budgets.

®  County responsibilities are splitalmost evenlybe-
tween policing (usually provided by county sher-
iffs), court-related functions, and corrections.
Jails are a county responsibility; however, about
half of county jail populations are awaiting trial
for state and federal offenses (felonies) or local
offenses (misdemeanors). Only one-third are
serving sentences of lessthan oneyear for a local
misdemeanor. The remainder have been con-
victed of a felony and are awaiting transfer intoa
state or federal prison.

®  States spend 60 percent of their criminal justice
budgets on corrections—mostly to fund state
prisons. However, statesalso bear about half the
cost of community corrections. On average, the re-
mainder of state criminal justice spending is split
evenlybetween policingand court-related services.

= The federal government funds all aspects of its
own criminal justice system. It also provides
grants to state and local governments. Compar-
ing expendituresby the federal government with



total state and local expenditurcs, the propor-
tions spent on policing are about cqual, but cor-
rectional costs make up only 15.5percent of fed-
eral criminal justice expenditures, comparcd to
36.3 percent of state and local expcnditurcs;
court-related expendituresby the federal govern-
ment are more than twice the proportion spent by
states and localities.

8. Rapid growth in the criminal justice system has signifi-
cantly affected the responsibilities, workloads, and finan-
cial demandson different parts of the system, creating ris-
irg intergovernmental tensions.

Since 1973, all governments have expericnced cx-
traordinary pressure to fund criminal justice scrviccs. This
creates frustration when greater intergovernmental assis-
tance is not forthcoming or when other governments do
not meet their traditional responsibilities(e.g., a local jail
backlogged with felons awaitingtransfcr into overcrowdcd
state prisons).

®  The 759 percent increase in state own-source
criminal justice spending hasbecn driven by pris-
on growth, increased state assistanceto local gov-
ernments, and merger of local courts into many
state systems. State taxes now fund 36.5 percent of
criminal justice expenditures, compared to24.2 per-
cent in 1973, when municipal spending on police
and federal assistance were more dominant.

& The 490 percent increase in county own-source
fundinghasbeen driven mainly by jail growth, but
many counties still bear significant court costs.
Many urbanized counties alsofund crime preven-
tion programs.

®  The 330 percent average increase in municipal
funding masks significantly higher increases for
police in large cities. Thisincrease also docs not in-
clude expendituresto prevent crime, such as street
lights, recreation programs, and social services.

m  The 345percent increase in total federal criminal
justice funding resulted from two opposite
trends. The drop in federal aid to state and local
governments offset increased costs incurred by
the federal governmentitself due to more crimes
beingtried asfederal offensesand increased pris-
on time resulting from federal sentencing re-
form. From 1985to 1990, direct criminal justice
expenditures by the federal government grew al-
most as much as direct state criminal justice ex-
penditures, making the federal governmentcven
less responsive to state, county, and municipal
claims for restored intergovernmental funding,
as in the War on Drugs.

Two areas where budget increases have not kept pace
produced notable imbalanceswithin the justice system:

1 Community corrections. In 1977, over 17 percent of
correctional expenditures were for probation and pa-

role; by 1990, this had dropped to 11percent. Specifi-
cally, from 1985to 1988, probation and parole person-
nel increased at only half the rate of the number of
offenderson probation or parole; hence, reduced super-
vision and programming have been accompaniedby in-
creased revocationsand, startingin 1987, less use of pro-
bation as a sentencing option. These effects further
increase the prison portion of correctional spending.

2. Court-related funding. Felony case filings in state
courts increased over 8 percent annually from 1984to
1989, while judicial and prosecutor personnel in-
creased approximately 3 percent annually. Because
speedytrial requirementsapply onlyto criminalcases,
rcduced court funding has produced significantdelays
in hearing civil cases. In addition, where public de-
fense funding has not kept pace, inadequate repre-
scntation increases prison and jail populations.

9. Most crime occurs in big cities and highly urbanized
counties.

In 1989, cities with over one million population re-
ported over 80 percent more crime and over three times
more violent crime per person than the national average.
Cities between 50,000 and one million people also had
rates at least one-half higher than the national average.
Whileonly one in 280 rural householdsand one in 133sub-
urban households had a member who was the victim of a
robbery in 1989,0ne in 59 households in cities over 50,000
population were victimized.

Spending for police has increased significantlyfaster
in large cities than in small municipalities, and urban
counties have experienced at least equal growth in court
and jail demands. Some urban governments that do not
have responsibility for funding schools spend half their
budget on criminal justice.

10. Three out of four convicted offendersare onprobation or
parole. Most of those who are in prison have seriouscrim-
inal histories, but prison populations can be reduced if
corrections alternatives are strengthened.

The standard statistic that three out of four persons
convicted of a crimeare servingtheir sentence in the com-
munity can be misleading because it combinesmisdemea-
nants and felons. It is more informative to note that over
90 percent of misdemeanants and two-thirdsof felons are
servinga sentence in the community. Therefore, commu-
nity corrections already is used heavily for misdemeanors
and minor felonies. Further expansion must focuson ade-
quate staffing for programs that address more serious—
but not yet career—criminal behavior. Even though over
90 percent of misdemeanants and two-thirds of felons are
serving a sentence in the community, only 11 percent of
state and county correctional spending supports probation
and parole. About 85 percent of state and county correc-
tional expenditures is committed to institutional care.

Confusion also has been created by studies that con-
sider only the current offense of those being sent to prison
rather than the criminal history of those in prison. Such
studies can create the false impressionthat large numbers
of prison inmates are nonviolent petty criminals. In fact,
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whereas only 27 percent of the people admitted to state
prisons in 1991 were sentenced for a violent offcnsc, 60
percent of all inmates in state prisons had been convicted
of a violent crime at least once. The diffcrencc stcmsfrom
the fact that serious offenders servelonger sentences, and
that some of those currently servingtime for a nonviolcnt
offense have violent criminal histories. Another 18per-
cent of all inmates were in prison on at least their fourth
convictionforanonviolentoffense. The remaining22per-
cent includesonly 7 percent who are nonviolcnt first tim-
ers. (All drug offenses are categorized as nonviolent.)

Significantvariationsexist among the statesin the use
of imprisonment in relation to reported crime rates, ar-
rests, and use of community sentences. Policy considecr-
ations vary, accordingly, in deciding what proportion of a
state’sprison inmates can be more cheaply and equally ef-
fectively placed in nonprison correctional programs and/
or servereduced sentences. The experience of states using
early release of all but the most serious offenders to re-
lieve prison overcrowdingindicates a 10to 15percent re-
duction in prison populations is possible, without any ap-
preciable increase in criminal activity, through shorter
sentences and use of community correctional supervision
and programs.

11. Policies seldom link government agencies in order to es-
tablish a continuumto address literacy,job training, pro-
bation supervision,substance abuse, mental illness,hous-
ing, and other services needed to phase offenders back
into the community.

Approximately 60 percent of prison inmates arc
school dropouts; over half admit the; were under the in-
fluence of alcohol or drugsat the time of their crime; and
in 1986, less than 40 percent earned more than $10,000in
the year before their arrest.

The responsibility for providing education, human
services, employment, and criminal justice programs is
dispersed among municipal, county, and state govern-
ments; departments within these governments;and inde-
pendent school districts. Many offenders have nceds that
should be addressed simultaneously by the complementary
actions of several agencies, such as adult education, drug
treatment, public housing, and parole supervision. In-
mates and juvenileswho start programs in correctional in-
stitutions often cannot continue in similarly focused pro-
gramsoutside because general governmentagencies resist
taking offenders, programs are not coordinated, and/or
there is no room in the available programs. Finally, local
governments resist policies to sentence state felons to
community programs instead of prison if state funding
does not finance the community programs. In turn, citizen
resistance to having offenders in the community makes it
difficult to focus remedial programson first-time offend-
ersto prevent them from becomingcareer criminals. Only
the elected officialsof general governmenthave the polit-
ical reach and authority to link agencies, programs, and
funding to overcome present deficienciesin the system.

12. Theneedfor coordination ofcriminaljustice activities far
outstrips current efforts topromote coordination.
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Diverse authority complicates coordination. Because
of the number of independently elected officials and the
division of responsibilities between governments, law-
makers and chief executives must work with court officials
and agency heads over whom they do not have hire/fire or
budgetary authority. This lack of clear authority limits
their ability to mandate coordinationand obscuresrespon-
sibility for coordination.

When coordinatingbodies are established, principals
cannot participate with equal authority. For example, a
typical local coordinating body will include independent
elected officials,agency heads from county and municipal
governments, employeesof the court, and middle manag-
ers from state bureaucracies.

Multiple types of coordination are needed to meet
different needs. For example, a municipal police agency
may need to coordinate with other municipalities, the
county sheriff, state police, and/or federal agencies to
achieve enhanced enforcement capability; with the county
prosecutor, forensic laboratory, jail intake, and the court
for more efficient procedures; and with the housing au-
thority, code enforcement agents, schools, juvenile court,
and the recreation department for prevention initiatives.
Key officials may lose interest in participating in large
coordinatingbodies that do not focus on their immediate
needs, and they simply may not have the time to partici-
pate in a number of special purpose bodies.

Coordination also has been undercut by competition
for limited funds. Very few of the coordinating bodies
mandated by the federal governmentin the 1970sstill exist
because most focused too much on obtaining federal grants.

However, some officials are using the most pressing
problem in their system to draw players together. Success-
ful efforts typically involve both a forum for debate and
consensus building among policymakers, as well as a
mechanism for operational collaboration. Such solution-
oriented approaches have produced many different types
of coordinatingbodies, some of which have built on initial
successes—for example, court case management to re-
lievejail overcrowdingor criminaljustice budget review—
to establish ongoing comprehensive priority setting, plan-
ning, and coordination.

Recommendations

Recommendation 1
Balancing the Criminal Justice System

The Commissionfindsthat the criminaljustice system
is out of balance. Disproportionate emphasis has been
placed on law enforcement and tough mandatory sen-
tcnces, compared to appropriations and policies affecting
the courts, prosecution, public defense, corrections, and
crime prevention programs. Increasingly, federal statutes
and court orders are setting the tone, while the costs arc
being borne overwhelminglyby the state and local govern-
mcnts. State laws, in some cases, also mandate criminal
justice costs that are difficult for lacal governmentsto meet.

The Commissionrecommends, therefore, that state legis-
laturesand the Congress reexamine their criminal justice sys-
tems to rectify imbalances among law enforcement, adjudica-



tion, and corrections capabilities, Any additional criminal
justice mandatesproposed in the Congressand state legisla-
turesshould be consideredfor enactment only after thorough
system impact analyseshave beenprepared and aired with af-
fected governments,and with affected law enforcerment, prose-
cution,public defense, corrections,and crimeprevention inter-
ests. Special attention should begiven to the following issues:

Prevention

A. Theprioritiesandprogramsof family support, health, and
education agencies are crucial In addressingthe reasons
why some children grow into a life of crime.

B. Intergovernmental coordination of the delivery ofwelfare,
housing, education, employment, drug treatment, health,
and otherhuman services isessential to the successofpre-
vention efforts.

C. ltis particularly important that resources be directed to
where crime isthe highest and that citizens be empowered
to reclaim their communities.

Policing

D. Theproactive role of police and skeriffs’ deputiesincrime
prevention and in working with residents of high-crime
communities should be promoted.

E. Police and sheriffs’deputiesshould assist with the successfil
return to the community ofpersons onpretrial release, pro-
bation, and parole.

E  Toprotect the integrity of selection and training, surgesin
the hiring of police and skeriffs’ deputies should be
avoided.

Adjudication

G. Generalgovernment officials should facilitate improve-
ments in court case management through relevant in-
volvement of executive branch systems-support expertise.
Tothe maximum degree appropriate,more use should be
made of summons in-lieu of arrest, deferred prosecution,
pretrial release, video depositions, expedited trials, und
reminders to appearfor trial.

H. Integrated state court systems, with state assumption of
financing, should be considered where not in use to im-
prove thefunctioning of lower courts.

I. Statesshould supportsmall prosecutor offices and courts
byproviding accessto legal research,pertinent continuing
legal education, and multijurisdictional support.

Jails

J. States should develop jail operating and construction
standards, withparticular attention topersonnel require-
ments and training, and should provide technical or fi-
nancial assistanceto localitiesin meetingsuch standards.
Federal and state courts should avoidprescribing detailed
remedies to jail and prison overcrowding, except in ex-
treme cases.

K. Counties holding stateprisoners should bepaid at appro-
priate ratesthat are indexed to cost increasesin compara-
ble state facilities.

L. Separate facilities and services should be provided for
mentally ill, inebriated, and drug dependent detainees.

M. Academic, job training, and substance abuse programs
should beprovided for inmates, in close cooperation with
community agencies,tofacilitate continued participation
upon release.

Corrections

N. Sentencingguidelinesshould be balanced againstrealistic
estimates of incarceration capacities; the program capa-
cities of probation, parole, and alternative community
sanctions; and the recidivism rates ofpersons in these al-
ternativeprograms.

0. Community-based and institutional correctional pro-
grams,personnel, and staffing levelsshould be upgraded.

P Academic, job training, and substance abuse programs
and mental health services should be provided for in-
mates. Prison and jail industries, using private contrac-
tors, should be authorized as one means of giving offend-
ers marketable skills, where such contractors would not
create unfair competition with private businesses.

Q. The distinct functions of supervising probationers and
gathering pre-sentence information on offenders should
be separated and supported adequately.

R. Greater use should be made of community-based alter-
nativestoincarceration—suchascommunity service, res-
titution, and enhanced supervision; community correc-
tions acts to provide a framework for managing
intermediate sanctions should be considered.

Improved Management

S. Professional administrators should be used to support of-
ficials throughout the criminal justice system in imple-
menting needed management improvements.

T When comparing privatization alternatives with public
operations in criminal justice, full costs and liabilities
should be considered, on both sides of the equation.

U. Multigovernment (regional) correctional, training, and
other criminaljustice activities should be authorized and
encouraged by states where they have thepotential ro pro-
duce cost savings and improved services.

Intergovernmental Funding

V. State and federal criminal justice grant formulas should
directfunds to where the money could do the most to re-
duce crime.

W, Stute and federal grants should encourage community
correctionsfor first-time and nonviolent offenders and
emphasize cooperation between government entities.

X. Statefindingassistanceto localitiesshould be indexedto
increases in comparable state criminal justice programs.
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Y  Thefederal variablepassthroughformula should be ad-
ministered to ensure that federal money is apportioned
accordingto the different degree of state and local crimi-
nal justice responsibility in each state.

Z. Federal grantsshould avoid earmarkingthatpreventsuse
in effortsthat address the range of needs across the states.

AA.Federal corrections research, training, technical assis-
tance,and information-sharingprograms,w#ich are out-
standing, should be continued and emulated in other
fields of criminaljustice. Additional research should be
encouraged on identifying career criminalsso they can be
isolated more effectively from society.

Constitutional Balance

BB. Shifting the prosecution of criminal cases fromstates to
thefederalgovernmentand increasedfederalization of in-
dividualcriminal activity (notbased onmultistate access,
against afederal agency, or a threat to national security)
should be curtailed.

~ Recommendation2
Informing and Involving Policymakers

The Commission finds that the chief elcctcd officials
of general government—including mayors and members
of municipal councils, county chief exccutives and county
boards, governorsand state legislators, and the president
and members of Congress—play unique and essential
roles in criminaljustice. These roles include (1) legislating
the definitions of crime; (2) guiding the acceptable range
of sentences that may be imposed on convicted persons;
(3) establishing and reorganizing the law enforcement,
court, and correctionsagenciesthat administer justice; (4)
funding these activities; and (5) engaging in policy over-
sightto ensure that criminaljustice agenciesfunction cffi-
ciently and effectivelyin response to the will of the people.
All of these roles must be played knowledgeably in rela-
tion to each other if the system is to work well.

The Commission finds, however, that some elected
policymakersare not fully informed about the complexi-
ties of the criminal justice system to make decisions that
foster the intergovernmental, interbranch, and inter-
agency relationships that determine the ultimate success
or failure of their policies. Their lack of abroad contextfor
decisionmaking may expose them to strong public pres-
sure for immediate actions in response to isolated occur-
rences reported in the press, whether or not such actions
make sense in the long run.

The Commission recommends, therefore, that the chief
elected officials of general government (1) insist on being in-
formed about the basic characteristics, interrelationships,and
currentfacts of the criminaljustice system with which they in-
teract; (2)hold criminaljustice officials accountablefor sup-
porting improved system performance by using budget lever-
age; and (3) actively engage the other key actors in the system
and the public in exploring policy options that take into ac-
count a systemwide perspective. Clear distinctions should be
maintained between policy setting by general government
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elected officials and detailed administration of programs by
professional administratorsand program officers. It is the re-
sponsibility ofthe general government elected officials to esteblish
a clear, balanced, and workable frarnework for the criminaljus-
tice system, but not to micro-manage it so that appropriate ad-
ministrative and professional discretion cannot be exercised.

Recommendation 3
Improving Information
and Decision-Support Systems

The Commissionfinds that information technology is
making possible much more powerful information systems
and analytical processes for supporting criminal justice
decisionmaking by elected officials. These systems have
the potential to assist elected policymakers in forecasting
future personnel and facilitiesneeds more reliably, based
on past trends and simulations of proposed sentencing
changes or other policy options. They also can assist in
analyzing the budgetary impacts of mandates from other
governments. In addition, information systems can help
improve the efficiency and effectiveness of criminal jus-
tice processesfor crime investigations, court case manage-
ment, and correctional classification and supervision.
These tools are best used in close cooperation with active
participants in the system, including close examination by
the elected officialsof the assumptions on which the anal-
yses are based.

The Commission recommends, therefore, that the chief
elected officiais of general government support the develop-
ment and use of enhanced criminal justice decision support
and management information systems, the development of
performanceindicatorsfor key activities, and the collection of
the required data. The Commissionrecommends, further, that
these officials engagegeneral governmentpersonnel frombud-
geting, data systerns technology,and planning offices inthe de-
velopment and use of these information systems so that they
will serve the needs of state and local decisionmakersrealisti-
cally and reliably, In particular:

A. Criminal justiceplanning capacity is needed for (1)indi-
vidual criminaljustice agencies, (2)criminaljustice coor-
dinatingbodies, (3)the chief executivesand budgetoffices
of municipal,county, and stategovernments, and (4)leg-
islative committees responsiblefor criminal justice poli-
cies and appropriations.

B. Data collection and reporting to meet the needs of crimi-
nal justice planning should be independent of and insu-
lated frampolitical influence so that the data will be re-
spected and used by all policymakers and program
managers. Crime, arrest, conviction, and incarceration
rates should be collected and correlated.

C. Information systems should be developed to support the
preparation offiscal impact statements. Such statement.
should be required for proposed changes in the criminal
code and proposed budgets designed to fund eachpart of
the criminaljustice system. Thesestatements should s#osw
the financial and workload effects of proposals on the
other parts of the criminal justice system. States should
develop the analytic capabilityto determine impactson indi-



vidual local jurisdictions. Localitiesshould develop the ca-
pability to analyze the impact of state proposals on them.

D. Processes to estimate the need for additional prison and
jail space should require involvement of all criminal jus-
tice agencies to document capacity limits, catalog alter-
nativeprogramsand policies that can reduce space needs,
present an analysis of the specific types and numbers of
offenders who can be diverted by these alternative pro-
gams, test assumptions against projected law enforce-
ment activities and priorities, and demonstrate profes-
sional competence in making population projections.

E. Systemsareneeded that can reliably estimate the amount
ofgeneral revenue relief that can be achieved from reve-

nues (e.g., fines and program fees) produced within the
criminaljustice system.

E Informationgathered onoffenders should be shared more
readily between criminaljustice agencieswith the goal of
improving the accuracy of the information used by each
agency and eliminating redundant efforts.

Recommendation 4
Establishing and Supporting
Criminal Justice Coordination

The Commissionfindsthat the criminaljustice system
needsto be better coordinated. Although some coordina-
tion attempts in the past were not successful, others have
been. Successfulcoordination brings together the diverse
actors in the system to get to know each other, develop
trust, and considercommon problems. Participation by the
chief elected officialsof general government isimportant
to hold the group together and to cement the essential link
between the general government and the criminal justice
community.

The Commission recommends, therefore, that the chief
elected officials of state and localgeneralgovernmentstake the
lead in establishingand participating in criminaljustice coor-
dinating bodies. Where such bodies exist —including,for ex-
ample, criminal justice budget review committees jail or pris-
on planning task forces, community corrections boards, and
juvenilejustice coordinating councils—the Commission rec-
ommends that the chief elected officialsofgeneralgovernment
doall intheirpowertosupport and enhance their development
asuseful problem-solvingforums, includingregular participa-
tion of general govemment officialsin councils of theirpeers.
For example, the mayor and county executive should bepart of
coordination efforts between the saeriff, prosecutor, chief
judge, head ofprobation,and police chiefs, aswell as between
chief criminaljustice officials and treatment agencies, Local
general government elected officials and state legislators
should be part of state planning bodies.

Coordinatingbodies should address essential tasks and
be given authority to perform them. The membership should
includeappropriatelegislative and executiverepresentativesof
the municipal, county, state, and federal governments, plus
representatives of police, skeriff, prosecutor, crime lab,public
defender, judges, clerk of court,prison,parole,probation,and
treatment provider offices. The membership of each coordi-
nating body should reflect its purposes.

The charge to these councilsshould be to coordinategen-
eralgovernmentand specialized criminaljusticegoals, to help
identify and realize intergovernmentaland interagencyoperat-
ing efficiencies that no single group acting alone could pro-
duce, to help balancethe system so that bottlenecks do not de-
velop and choke off the effective operation of the system, and
to help develop community consensus on criminaljustice phi-
losophies and implementation policies.

State and/or local criminaljustice commissionsare need-
ed and should include adequate attentionto community cor-
rections. Criminaljustice is and should remain largely a state
and local responsibility, and a federally mandated structure
for state or local coordination should be avoided.
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[ —THE CHALLENGE

any elected officials of state and local general
governmentare frustrated by the criminal justice system.
Criminal justice budgets are perceived to be out of con-
trol; indeed, the rate of growth in criminaljustice spending
has outstripped even Medicaid almost every year since the
mid-1970s.! Tougher sentencing laws have not reduced
crime; in fact, violent crime rates have begun to climb. A
quarter of the counties with jails holding at least 100in-
mates and 33 state prison systemsare under court orders
to relieve overcrowding. The use of alternatives to prison
and jail isbeing undercut by excessive cascloadsthat com-
promise probation supervision and indigent defense. Civil
casesare not being heard because criminal casesare flood-
ing the courts. And the fear of crime remains a perennial
and potent campaign issue.

General government elected officials’ who have at-
tempted to alter these trends report that they often are
brushed aside or intimidated by criminal justice officials,
overwhelmed by intergovernmental actions beyond thcir
control, and/or unable to obtain adequate informationfor
sound decisionmaking. For many of these officials, in-
creased efforts to assume responsibility have mcant only
more frustration.

Thisreport exploresthe intergovernmental, policy,
funding, and management issues facing general govern-
ment elected officials in dealing with the effects of cx-
plosive growth in criminal justice duringthe last decade
and a half and with the challengesof the next decade. It
also is intended to serve asa source of information for
general government officials who have not had exten-
sive contact with the criminal justice system, as well as
providing insight for criminal justice officials on how to
work with general government officials toward more ef-
fective action.

General government elected officials carry out many
criminal justice functions: settingpenal policy, scrving asom-
budsmen for the public, overseeing management and bud-
gets, negotiating intergovernmental arrangements, provid-
ing leadership, and defending constitutional imperatives.
Therefore, meeting the criminal justice challenge will re
quire full engagement by knowledgeable officials—on the
general government side and on the criminal justice side.

To lay the groundwork for discussing this challenge,
the remainder of this chapter provides an overview of
the criminal justice system, tracking the extraordinary
growth and prospects of future growth. This overview
also showshow the criminal justice systemoperates, and
definitions are introduced as needed. The chapter con-
cludes with a brief review of the challenges related to
our governmental framework of checks and balances
and noncentralization that are intertwined with prob-
lems driven by criminal justice concerns.

DIMENSIONS OF THE PROBLEM

Criminal justice problems in the United States seem
inexorable and foreboding. Although the dynamic nature
of crime and society’s response to it produced some signs
in 1991that the rate of growth may be lessening, even the
most optimistic reading of selected trends cannot out-
weigh other signs of continued pressures on the criminal
justice system. Furthermore, a decade and a half of unre-
lenting growth has produced problems that cannot be ig-
nored, even if all growth were to stop tomorrow.

The following summary of criminaljustice trends un-
derscores another major fact about the system: it does not
operate asa system. Criminal justice officialsand general
government elected officials typically operate indepen-
dently of each otherand therefore have no coordinated in-
fluence on criminal justice policy. A major theme of this
report is the challenge to general government elected of-
ficials to understand the ramifications of these indepen-
dent actions and to forge a system approach.

Historic Trends
Prison Population Growth Reflects Major Shift

Figure 1-1 (page 10) demonstrates the dramatic
change in criminal justice in the United States, as re-
flected by the number of persons per 100,000 population
serving time in state and federal prisons.
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Figure 1-1
Sentenced Prisoners in State and Federal Institutions, 1925-1990

250

(sentencod prisoners per 100,000 population)

Source: U.S. Department of Justice, Bureau of Justice Statistics, Sourcebook of Qrimiral Justice Statistics, 1990.

For 50years, from 1925through 1974,the averagean-
nual increase in the proportion of the U.S. population in
prisonwas only 0.5 percent. This suddenlyincreasedto an
average annual growth of 6.2 percent from 1974through
1985, escalatingfurther from 1986through 1990to0 7.9 per-
cent per year. For 1990, the growth dropped to 7.7 per-
cent.? These unparalleled rates of growth have resulted in
the United States having a higher percentage of its popu-
lation behind bars than any other nation in the world.*

Further, because the graph isbased on the number of
inmatesper 100,000 population, these rates understate ac-
tual growth. The total number of prison inmates has
climbed even more steeply, 238.2 percent from 1973
through 1990, even though the incarceration rate in-
creased only 186.3 percent.’

While the extraordinary rates of growth apply to both
state and federal prison populations, the predominant in-
creases have been in the state systems because criminal
justice isprimarily a state responsibility. State prisons hold
93 percent of all sentenced felons!  Since 1973, state pris-
on populations have grown more than 50 percent faster
than federal prison populations, mostly because federal
crimesare largely “white collar,” in contrast to the “street
crimes” handled by the states. In recent years, however,
growth rates in the federal system have been similar to
those in the states.’

Why Prison Populations Have Increased

Prison is the end of line. The factorsthat have led to the
large number of people behind bars reflect policies and ac-

tions of the arimiralljustice system as a whole: the decision
not to parole, the length of the sentence to be served, the
decision to sentenceto prison rather than probation, the de-
termination of guilt, the decision to prosecute, the decision
to arrest, the ability to arrest, and the commission of crime.

While subject to the limitations of the FBI and Bu-
reau of Justice Statistics reports on which it is based, Fig-
ure 1-2summarizesthe relative effects of general popula-
tion growth, reported serious crime, felony arrests,
prosecutionand sentencing, and length of stay on the total
growth in U.S. prison populations.*(Their relative weight-
ing was based on simply taking the reported growth in the
major criminal justice elements and subtracting the
growth of any preceding factors.)

The heavy impact of sentencing legislation and
court-related sentencing policies is evident; similar sen-
tencing impacts have been documented within state sys-
tems and in the federal criminal justice system? This pic-
ture of criminal justice trends shiftsthe traditional debate
from the impact of more police activityby municipalitiesto
the impact of legislative and court-related sentencing poli-
cies. Equally important for general government elected
officials, this analysis provides an important perspective
on the relatively small contribution of increased crime to
the criminal justice budget pressures. The following sub-
sectionsbriefly discuss the trends depicted in Figure 1-2.

Level of Crime. While the nation’s population in-
creased 18.5percentbetween 1974and 1990,'° the Nation-
al Crime Victimization Survey (NCVS) reports that the
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Figure 1-2
Factors Contributing to Criminal Justice Growth, 1974-1990

Prosecutionand Sentencing 60.9%

Reported Crime 19.0%

number of crimes is about what it was in 1973, having fall-
en 17.0percent from a high reached in 1981."" By this mea-
sure (see Figure 1-3, page 12), increased crime is not re-
sponsible for the load on the criminal justice system.

Insignificantcontrast, the FBI's UniformCrime Report
(UCR) showsa 66 percent increase in the number of seri-
ous crimes reported since 1973, as shown in Figure 1-4
(page 12).12

These conflicting indicators of crime levels are both
produced by the U.S. Department of Justice. Bolh are
widely reported. The variation between the two measures
reflects the difference between how much crime touches
individuals and how much of it must be dcalt with by the
criminal justice system. It is particularly important for
elected officialsto know whether ornot the crimerate has
increased: since 1981, it has not. It is equally important to
acknowledge that because more citizens are reporting
crime, the number of crimes handled by police and there-
fore by the criminal justice system has increased.

The discrepancy between these two measures of
crime shows how differing statisticalapproaches and data
gathering methods can confuse policymakers. Gencral
government officials must sort through four categories of
crime statistics. Each givesa different and incomplete pic-
ture, in part because of the nature of criminalactivity. The

Focus description of these reporting tools (page 13)is in-
tended to provide guidancein approachingcrimestatistics,
to explain why the FBI's UCR trend is the best measure to
relate to criminal justice system growth, and to introduce
standard terms used in distinguishingtypes of crime.

Arrests. Sofar, this analysis of factors outside the crimi-
nal justice system, that is, population growth and increasesin
reported seriouscrime, has accounted only for approximate-
ly 25 percent of the increasein the number of seriousoffend-
ers. The rest of the increase is due to policy changes within
the criminal justice system, some of which have been made
directly by general government elected officials.

The first action of the criminal justice system is to
make an arrest. The number of arrests for serious Part |
crimes increased 62.7 percent between 1973 and 1989,
which isalmostidenticalto the 63.5 percent increase inthe
total number of Part | crimes reported (see Figure 1-5,
page 13)."7

Although arrests for Part 1I offenses increased only
57.9 percent since 1973, policies advocated by elected of-
ficialswere influential in two leadingareas—(1) a 117per-
cent increase in drug arrests, which has had an impact on
prison populations, courts, and jails, and (2) an 83percent
increase in drunk driving arrests, with an impact on courts
and jails (see Table 1-1, page 14).
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Figure 1-3
Victimization Trends, 1973-1990
(excluding murder and crimes against businesses; including unreported crimes and some misdemeanors)
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Figure 14
Number of Index Crimes Reported to Police, 1973-1990
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Source: U.S.Department of Justice, Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics, 1990.
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Focus

Definitions of Crime

The first magjor category & serious crimes reported fo the
police. This category is listed first because thcsc crimeshave
the greatestimpact on the criminal justice system.Thcy are
referred to as “Part I” or “index” crimes. Reports of their
incidence are gathered as part of the FBI’s Uniform Crime
Report. Index crimesare divided into two categories: violent
crimes (murder and non-negligent manslaughter, rape,
robbery, and aggravated assault) and property crimes (bur-
glary, larceny, motor vehicle theft, and arson). All of these
crimesare “felonies,” which are dcfincd in almost all statcs
as crimes punishable by more than one ycar in prison.
Therefore, increases in index crimeswould relate most di-
rectly to increases in prison populations.

A second category is crimes reported in the NCVS. ‘The
survey was instituted in the early 1970s to estimate
crimes against persons, both felonies and Icsscr crimcs,
whether or not they have been rcportcd to the policc.
Unreported crimes, of course, do not affect the criminal
justice system, but they can havc a significant bearing on
public confidence and the political impact of crime.
Through repeated random surveys, the NCVS cstimatcs
that over 35 million crimes against persons were com-
mitted in 1989, but only 38 percent were reported. 13

Giventhis estimate of the percentage of unreported
crime, the fact that the UCR recorded 14.3million scri-
ous crimes reported to the police in 199014 is not out of
line with the NCVS estimate of 34.4 million victimiza-
tion ~espeeially with sampling difficulties in house-
holds located in high-crime areas and the fact that the
NCVS does not include murder or crimcs against busi-
nesses. Thus, the fact that the UCR showed an incrcase

in crime while the NCVSdid not canbe explained by the
NCVS’s own report that since 1973 there has been an
incrcasc from 32 percent to 38percent in the percentage
of crimes reported and confirmation by both the NCVS
and the UCR that violent crime has not increased, while
the large number of minor crimes covered by the NCVS
has dccreased. 16

A third major category of crime is drug crime. Crime
statisticsdo not include drug offensesbecause they are
not committed against people who would report them
cither to the police or in a survey. Drug crimes can be
tracked only at the point of arrest. Therefore, govern-
mcnt officialsneed tobe aware that they see only part of
the picture when they look at crime statistics— rather
than arrest statistics. The UCR does track arrests scpa-
rately, and this arrest report refers to drug crimcs and
crimcs other than index crimes as “Part II” crimes.

Afourth category of crime is minor crimes that have a
heavy impact on localjails, juvenile detention, and courts.
These minor crimesaretermed “misdemeanors,” which
are not punishable by a prison sentence. Misdemeanors
include drunk driving, most domestic violence, and
some types of gang activity, all of which havc had aheavy
impact on local government resources. However, a high
percentage of these and other misdemeanors are unre-
ported, and, as with drug crimes, this fact nceds to bc
kept in mind when looking at most crime statistics. Part
IT arrest reports do include misdemeanors along with
non-Part I felonies, and at least 30 percent of the victim-
izations reported in the NCVS concern misdemeanors.

Figure 1-5
Estimated Arrests for Index Crimes, 1973-1989

Total Crime Index
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[l Violent Crimes
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Source: “Criminal Victimization, 1990, BJS Bulietin, October 1991.
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Table 1-1
Arrests for Ten Most Common Part II Crimes in 1989
and Percentage Change Since 1973

Percent
Part I Crimes 1989 Change
Driving under the Influence 1,736,200 83%
Drug Abuse Violations 1,361,700 117
Simple Assaults 978,900 155
Drunkenness 822,500 -49
Disorderly Conduct 776,600 8
Liquor Laws 657,300 142
Fraud 376,600 164
Vandalism 307,800 82
Weapons 225,200 45
Stolen Property 176,800 96

Source: U.S. Department of Justice, Bureau of Justice Statistics,
Sourcebook of Criminal Justice Statistics, 1990.

As a result of the war on drugs in the last half of the
1980s, 31 percent of 1989prison admissionswere for drug
offenses.”® While drug arrests include misdemeanors, the
sameratio of arreststo prison admissionsas for Part I {clo-
nies, all drug arrests must be included to approximatea 31
percent admissions figure.

Therefore, combiningPart 1 arrestswith ait drug ar-
rests produces an estimated 76.3 percent growth in arrests

from 1973to 1989, although the influence of drug arrests
on the growth of prison populations has not been constant
over the full period. The fluctuations in drug arrests is
shown later in Figure 1-10 (page 18).

Prosecution and the Decision to Imprison. Just as the
commission of a crime is not necessarily followed by a report
of the crime and the report is not necessarily followed by an
arrest, an arrest is not necessarily followed by a charge
(prosecution), nor is prosecution necessarily followed by con-
viction, nor is conviction necessarily followed by a prison sen-
tence. However, the decision to imprison has grown substan-
tially faster than either arrests or reported crimes.

While arrests increased only 76.3 percent from
1973-1989, the ultimate decision to give a prison sentence
increased 221.2 percent from 1974-1990,as shown in Fig-
ure 1-6.2° This extraordinary increase in court commit-
ments to prison reflects a significantly tougher stance to-
ward imprisonment due to sentencing laws passed
primarily by state legislatures and to the exercise of court
discretion,briefly described in the paragraphs that follow.

Once a person is convicted of a felony, three factors
determine whether he or she will serve time in prison.
First, and increasinglyimportant, sentencing laws enacted
by the state legislature (or Congressfor federal prisoners)
may require imprisonment. Second, within ranges allowed
by the law, the judge may exercise discretion. Third, the
judge’s decision may be influenced by recommendations
from the prosecutor and the defense, and by a pre-sentence
report from a probation officer.

400-

Figure 1-6
New Court Commitments to State and Federal Prisons, 1974-1990
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Length of Time Served. The steep growth in prison
populationsalso hasbeen influenced by the length of time
an individual spends in prison. This is the result of a chain
reaction among the following four elements: (1) the
length of the original sentence, as determined by lcgisla-
torsand the court; (2) good time and discretionary release
policies, also prescribed by legislation; (3) mandatory
emergencyrelease policies to enforce a cap on the number
of prisoners that may be held in a state’s prison facilities;
and (4) the number of released inmateswho violate parole
conditionsand are brought back to serve the remainder of
their original sentences.

The uneasy balance among these elements has varied
in each state since the mid-1970s. The more prison spacea
state hasbuilt, in general, the more the balance hasmoved
toward longer prison stays. However, on average, the in-
crease has been less than 20 percent.

This is a modest estimated increase, given that many
states and the federal government passed numerous bills
prescribing longer sentences. Typically, however, such leg-
islation resulted in a level of overcrowding that forced
sometype of relief. Relief measures included (1) statc leg-
islation to provide more generous good-time credit, (2)
state legislation placing a cap on the prison population, (3)
slower intake of state-sentenced inmates from local jails;
and/or (4) a federal court-ordered cap. To the degree that
these relief measures led to less discrimination in parole,
they in turn have contributed to the very significant 691.3
percent increase in the number of prisoners returned for
parole and probation violations, as shown in Figure 1-7.

Admittedly, the sharp increase in the number of of-
fendersbeing admitted/returned to prison to serve the re-

mainder of their sentences also could reflect tougher en-
forcement of probation or parole conditions and more
seriousviolationsbeing committed by people on probation
or parole, as well as relatively indiscriminate emergency
release measures necessitated by overcrowding. Whatev-
er the reasons, the number of probation and parole viola-
tors admitted/returned to prison grew from less than 10
percent of the admissions in 1974to 28.2 percent in 1990.

Impacts on Other Elements
of the Criminal Justice System

Besides tracing reasons for the growth in the number
of prison inmates, the foregoing analysis also touched on
growth affectingother parts of the criminal justice system.
Increased reporting of crime by citizens, along with more
police and investigative tools, which led to more arrests,
incrcased the caseloads of jails, forensic laboratories, prose-
cutors, public defenders, and judges. Caseloads grew even
more dramatically with the increasing proportion of arrests
being prosecuted. Recent increasesin violentcrimeand drug
arrests have intensified these post-arrest impacts further
while also straining police and shenff departments.

Jails. The growth in jail populations has been even
greater in some localities than the growth in state prison
populations. A discussion of local jails warrants special at-
tention because they are affected by, rather than having
much effect on, the rest of the criminal justice system. A
jail (ora lock-up where this is a separate municipal facility)
must receive arrested individuals. If the prosecutor de-
cides to press charges, the county jail must continue to

P v

Figure 1-7
Parole, Probation, or Other Conditional Release Violators Admitted/Returned to Prison, 1974-1990
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Figure 1-8
Average Daily Population of Jail Inmates, Selected
Years, 1978-1990
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Source: U.S. Department of Justice, Bureau of Justice Statis-
tics, “Jail Inmates, 1990,” BJS Bulletin, June 1991.

hold those whom the court magistrate will not rclcase 6n
bail until all the court-related officials arc rcady to act.
The jail, then, keeps those who are Sentenced to prison
until the official court records are completed and the state
accepts the prisoner. In addition, the jail holds misde-
meanor offenders sentenced to jail time.

Figure 1-8showsa 158percent increase in the avcrage
daily jail population between 1978and 1990. The avcrage
annual increase in jail population was the same as in pris-
on populations during much of the 1980s, although there
were greater swings from year to year. Record growth
rates of over 15percent were reported in 1988and 1989.
However, jail populations grew only 5.9 percent in 1990

due in part to the fact that there were 17 percent fewer
state inmates awaiting transfer.?!

Although the size of both jail and prison populations
reflects increases in reported crime, general population
growth, and changes in arrest policies (particularly drug
arrests), jail populations in particular are affected by court
backlogs and pretrial release policies. From 1983to 1989,
the percentage of those injail awaiting trial grew from39.9
percent to 42.6 percent.?? State prison overcrowding has
increased the number of prisonerscontinuing tobe held in
local jails in at least three states by 20 to 30 percent.”

Public Expenditures. For many general government
elected officials, the most crucial aspect of the changes in
criminal justice is growth in state and local expenditures.
There are three ways to view this growth: How much has
criminal justice spending grown relative to other public
programs? Have all areas of criminal justice spending
grown equally? Have funding requirements affected some
governments more than others?

Table 1-2%* indicates that spending on corrections in-
creased faster than any other area of public spending be-
tween 1970 and 1990. Although per capita expenditure on
correctionsis a small fraction of stateand local expenditurcs
on education or on welfare and health, many general gov-
ernment elected officials view corrections as eating up dis-
cretionary dollars for more constructive — or simply more
politically popular—initiatives. The 20-year shift in per cap-
ita state and local spending also reveals a much greater in-
crease in spending for corrections than for police or courts.

Figure 1-9% illustrates the significant differenccs in
the growth of criminal justice own-source funding among
states, counties, municipalities, and the federal govern-
mcnt. The former dominance of municipal spending for
police has been overtaken by state funding for criminal
justice needs. Between 1973and 1990, total state funding
(own-source direct expenditures and intergovernmental
assistance to localities) increased 759percent, pushing the
state share of criminal justice funding from 24.2 percent to
36.5 percent of the total. County own-source funding in-
creased 491 percent, changing its share only slightly from
20.1 percent to 209 percent. In contrast, municipal
own-sourcefunding increased at half the rate of state spend-

Table 1-2
Per Capita Spending by State and Local Governments on Major Programs, Selected Years, 1970-1990

Per Capita Spending Percent
Governmental in 1985 Constant Dollars Change
Functions 1970 1975 1980 1985 1990 1970-1990
Education $710 $807 $824 $807 $934 RN%
Public Welfare 209 268 292 300 374 79
Hospital and Health Care 148 182 193 208 253 71
Highways 247 204 189 189 207 -16
Police Protection 70 83 82 38 104 49
Corrections 25 K7 K 54 83 232
Court Related na na na 34 48 na

Source: Compiled from U.S. Department of Commeree, Bureau of the Census, Government Finances (various years).
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Figure 1-9
Own-Source Funding, by Government, as a Percentage of Total Criminal Justice Spending, 1973 and 1990
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spending, 330 percent, causing its share to drop from 38.4
percent to 29.0 percent. The increase in federal funding
(345percent) also was only half the increase in state fund-
ing, due in large part to cuts in federal intergovernmental
assistance, droppingthe federal share of total criminaljus-
tice spending from 17.3 percent to 12.6 percent.

In addition to a drop in federal intergovernmental as-
sistance from 27.0 percent of federal expendituresin 1973
to only 7.2 percent in 1990, Figure 1-10(page 18)* illus-
trates differencesin the growth of criminal justice system
functions, causing state, county, municipal, and fcdcral
spending shifts. Growth in prisons and jails funded by
states and counties exceeded growth in police budgets.
The high state funding increase also reflects mcrgcr of
county and municipal courts into some state systemsin the
late 1970sand early 1980s. Finally, although it is not appar-
ent in Figure 1-10(page 18), by the mid-1980s, growth in the
number of crimesbeing tried as federal offenses and fcdcral
sentencing reform resulted in a 1985-1990 growth in direct
federal expendituresalmost equal to the continued growth
in direct state expenditures.

Expenditures on criminal justice agencies are only part
o what is spent on fighting crime. Tras point can be made for
all governments, but it is especially true for local govern-
ments, which bear the costs of targeted prevention mea-
sures, such as street lightsand youth recreation and jobs
programs, as well as for increasing the effectiveness of
general education, treatment, and social welfare programs.

Furthermore, using averages to trace intergovern-
mental and other shiftsin criminaljustice spending masks
two significant factors. First, spending for police in large
cities increased significantly faster than in other municipali-
ties, although this higher rate of growth is still less than
growth in corrections, which is funded by statesand counties.

Second, a larger proportion of county budgets than of
state budgets is consumed by criminaljustice costs; there-
fore, counties may experience greater fiscal stress from
growth in their criminaljustice spending. In 1985,0n aver-
age, 13.1percent of county spending was for criminal jus-
tice, compared to only 5.4 percent of state spendingand
10.0 percent of municipal spending.?® The drop in the pro-
portion of county budgets needed for education as the
baby boom passed through school age, and as states have
played a stronger role in school finance, has been more
than made up by the growth in criminaljustice spending.?
Furthermore, as with large cities, county averages mask
the reality that criminal justice spending in urban core
counties far exceeds that in other counties. Finally, the
National Association of Counties points out that census
data often include county spending under city spendingin
reporting on some of the nation’s largest cities.

The foregoingdiscussion from the perspective of the
states, counties, and large citiesabout who is hit hardest by
increasing criminal justice costs sets the stage for looking
at intergovernmental policiesand funding in later sections
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Figure 1-10
Comparison of Criminal Justice Direct* Expenditures by Function, 1973 and 1990

* Includes intergovernmental aid received.
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of thisreport. Italso invokesthe adage: crime may not pay,
but taxpayers sure do.

Harbingers of Future Trends
in Criminal Justice

The criminal justice trends of the last decade and a
half canbe expressed in one word: growth. This growthhas
not been the result of any one factor, but of many com-
pounded elements: increased citizen reporting of crime,
more capable and aggressive law enforcement, tougher
prosecution, harsher sentencinglaws and decisions, and, re-
cently, increased crime rates. General government elected
officials have alternatively championed tough policies and
been appalled at the rising costs and disappointing results.

More passionate characterizations describe the
growth in criminal justice in the last 15years as being of
crisis proportions (whatever adjectivesare used). It is no-
table that such crisis-type descriptionsbegan appearing a
decade ago. The concern is that by the end of the 1990s,
these characterizations may be even more applicable.

Thisreport discussesinitiativesto control the impacts
of growth through coordination, management, and pro-
gramming. A realistic view of how much criminal justice
demands might be reduced, even if these initiatives were
fully operative, however, requires an assessment of future
pressures on the criminal justice system. The subsections
that follow outline major harbingers of continued growth:

age demographics, the “war on drugs,” increased violent
crime, use of aiternative sanctions, urban core demo-
graphics, and public attitudes.

Age Demographics

An almost perennial hope hasbeen that a large part of
the growth in the criminaljustice systemwas a result of the
baby boom, and that after this generation (born between
1945and 1964)moved through the prime crime age (15to|
35), growth would moderate or even decline. By this rea-
soning, 1980should have been a peak year for crimerates.
However, not only have all areas of criminal justice re
corded unprecedented growth rates each year since 1980
the rates of growth also grew steeper after 1986.

The hope that the aging of the baby boom generatio
would relieve pressure on the criminal justice system hasn.
materialized for several reasons. First, the baby boom neve
ended among residents of the most economically distressc
big-city ghettos.*® For criminal justice, the total size of tt
prime crime age population is less important than the size
the sub-populations in this age group who are most likely*
commit crime and to be arrested and incarcerated.*!

Second,on average, older criminalscommit more s
rious crimes. Further, the older the criminals, the mou
likely that they are repeat offenders and will servelong
sentences.’? Half of the U.S. prison population in 1986wa
overage 28, twoyears older than in 1979;3% in 1991, 23 per
cent were aged 35-45, compared to only 14 percent i
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1979.3¢ Half of the federal prisoners in 1990wcrc over age
353 Agingalsoisapparent in local jail populations. Necar-
ly 60 percent of jail inmateswere between age 25and 44 in
1989, compared to only 51 percent in 1983.3%¢

Third, the traditional definition of the prime crime
agecategory, 15to 35, may have to be extcnded. The com-
mon public perception is that the typical arrcstcc isabout
20 years old. In reality, in 1989, the average arrcstec was
almost 29.%

Finally, even as the baby boom gencration ages be-
yond the prime crime age, the children of early baby
boomers—referred to as the baby boomlet or echo
boom—are entering that age group. The beginning of
baby boomlet criminal activity can be secn in the continu-
ingincrease inarrests of offenders under age 15,which be-
ganin 1987,and under age 18,which began in 1989. Since
the 1980s did not produce the lull in criminal justice system
growth that would have been predicted from age demo-
graphicsalone, if other factors leading to that growth are
not changed, demographically we can expcct new heights
in criminal justice activity toward the cnd of the 1990s,
pushed by the baby boomlet.

The War on Drugs

No other area of criminal justice hasbeen asvolatile
asthe response to drug offenses. Figure 1-11showsa de-

cline in drug arrests between 1976 and 1982, followed by
modest increases until drug arrests exploded in 1987,1988,
and 1989.* The doubling of the number of drug arrests
since 1984 was compounded by an almost three-fold
increase in the likelihood of a prison sentence for a drug
conviction. In 1981, 24 drug offenders were admitted to
state prisons for every 1,000arrests; in 1989, the number
was 70 per 1,000arrests.*

Given this volatility, it is too soon to judge whether
the 14.0 percent decrease in drug arrests during 1990is a
harbinger of relief for the criminal justice system in the
1990s. At lcast for the moment, it has produced news re-
ports that some local jail populations and court caseloads
have dropped sharply because fewer drug arrestees are
being held for trial.#

However, any relief to prison populations will not be
scen until inmates serving sentences on drug chargesare
rclcascd. Whclhcer this relief will last depends on whether
past law cnforccmcent efforts have dismantled drug rings
or simply disrupted the trade temporarily. For those scrving
time on drug charges, future arrestsalso may depend on the
efficacy of drug treatment efforts. In 1991, an estimated 22
pcreent of prison inmates were convicted of drug offcnses,
compared to 13.2 percent in 1985and 6 percent in 1979.42

Optimistic projections that drugs may be less of a
problem in criminaljustice in the 1990sare drawn from re-
cent surveys showing (1) a decline in hospital emergency
room drug deaths and drug overdose cases, (2) the lowest
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Figure 1-11
Total Estimated Arrests for Drug Violations, 1976-1990
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level of drug use among high school seniorsin 15years,
and (3) a 44 percent drop in self-reported monthly
household drug use from 1985t0 1990.4* Many observers
take exception to an optimistic interpretation of these
data, at least as far ascriminal activity is concerned, be-
cause the surveys do not include high school dropouts,
prisoners, or individuals who are not from established
households.* Casual drug use may be decreasing, but
hardcore drug use is seen asamajor continuing problem
for the criminal justice system.

If the substantial reduction in drug arrestsreported
in 1990 does not hold, the criminaljustice system will have
to continue to cope with inundated court dockets, jails,
and prisons. For example, in 1989, one in every five men
and one in every three women in jail was there for a drug
offense, compared to only one in ten of all jail inmates in
1983.% The situation in state courts parallels that reported
for the federal court system, in which criminal filings—
fueled by a 280 percent growth in drug cases—outpaced
civil filingsin the 1980s.% In 1991, more than one in five
prison inmates were serving time for a drug offense, com-
pared to approximately one in 20 at the beginning of the
1980s. Thirty-one percent of new prison admissions in
1991 were for drug offenses.*’

Violent Crime

Whatever happens with drug arrests in the 1990s, the
drug trade of the 1980s spawned other sources of
long-term pressure on the criminal justice system. The
1980sdrug trade was distinguished,first, by its level of vio-
lence, fostered in part by the fact that most of the current
drugs of choice produce an aggressive rather than a pas-
sive physiological response, and by the increased firepow-
er of the weapons used. Second, as never before, orga-
nized crime has used juveniles in its drug operations.
Juveniles are recruited as young as age 10and are often
using high-powered weapons by their mid-teens. These
guns and individualswith the inclination to use them will
be on the streets for years to come.

Increased juvenile violence is documented in the
number of murder arrests of suspectsunder age 18, which
increased from 1,100in 1982to 2,331 in 1990. This pattern
of increasingviolence among the next generation of adult
criminals is further demonstrated by the shift from bur-
glary (generally defined as breaking into an unoccupied
premises) to robbery (which involves the use of force or
threat of force againsta person). From 1982to 1990, while
juvenileburglary arrests decreased 40 percent, robberyar-
rests increased 30 percent. Offenders under 18 now ac-
count for one-fourth of all robbery arrests.*

In addition to the prospects of a new generation of
eventougher criminalsoperating in the 1990sand beyond,
significant increases in violent crime are occurring cur-
rently. During the 1980s, UCR property crimes increased
only 4.9 percent, while the growth in violent crime was
33.7 percent. Contrary to popular perception, increased
murder rates have contributed to, but have not driven, this
increase in violent crime.® The growth in violent crime,
therefore, is more pervasive than just the fact that higher

murder rates reflect an increasing number of deaths, as
opposed to woundings, because of the firepower of the
guns being used.*

Finally, most of the increase in violent crime came in
the last half of the 1980s: in 1986, violent crime increased
12.1percent; in 1987,it decreased 0.3 percent, only to rise
5.5percent in 1988, 5.1 percent in 1989,and 10.6percent in
1990.Thispattern of increasingcrime has left elected offi-
cials especially frustrated because it has come in the face
of more than a decade of funding and policy decisions to
fight crime through unprecedented rates of arrest, prose-
cution, and incarceration.

Probation and Parole

The escalatingcosts of keeping persons in jail or pris-
on and the signsthat more and longer imprisonment have
produced only limited results in reducing crime have
caused policymakers to take renewed interest in punish-
ment options. However, although it is as accurate in 1990
asitwas in 1980to say that three-quarters of the sentenced
offenders in the United Statesare under supervision in the
community,* a significant shift occurred during the 1980s
that may portend increased criminal justice problems.

First, it is important to clarify the difference be-
tween probation and parole. Probation is ordered by a
judge as a sentencing alternative to jail or prison, and,
generally, isused for offenderswhoare not judged tobe
serious criminals. In contrast, parolees have an offense
record serious enough to warrant at least some prison
time, and parole refers to the release of an inmate be-
fore the end of the maximum prison sentence stipulated
by the judge. Parole is granted by a state executive
branch authority, and has been used to encourage ac-
ceptable behavior by prison inmates. (Only rarely is a
parole system established for jail inmates.)

The status of the more than four million adults under
the care or custody of a correctional agency on a given day
in 1990isshowen in Table 1-3.52 As noted, the total propor-
tion supervised in the community changed little during the
1980s, but thisisbecause there were more emergency pris-
on releases, triggered by overcrowding in several state sys-
tems, rather than because of the use of probation asa sen-
tencing option.

Not surprisingly,as the use of probation began falling
off by the end of the 1980s, the use of prison and jail sen-
tences increased (see Table 1-4).%

Table 1-3
Status of Adults under Correctional Control, 1990

1990
Supervised in the Community 73.6%
Probation 61.4
Parole 12.2
Incarcerated 26.4%
Jail 9.3
Prison 17.1
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Table 14
Probation, Jail, Prison, and Parole,
Average Annual Percentage Increase,
19831978 and 1987-1990

Average Average
Annual Increase Annual Increase
1983-1987 1987-1990
Probation 9.2% 5.%
Jail 74 1.4
Prison 7.4 9.8
Parole 10.1 1“4

It is possible that heavy use of probation during most
of the 1980s—especially without general government
funding for commensurate increases in staffing for super-
vision**—1led more offenders to continue their criminal
activity. As the offender’s record grows, at some point the
courtisforced to imposea prison sentence. Infact, 93per-
centof state prison inmates are either repeat offenders or
convicted violent offenders.*s Judges and prosecutors also
may have become disillusioned with the efficacy of proba-
tion, leading to a decline in its use beginning in 1987.

Between 1977and 1985, state governments raised the
proportion of their total corrections spending for institu-
tionsfrom 76to 84 percent, thereby lowering the percent-
age for probation. County governments raised their
spendingfor institutions from 70 percent to 80 percent.®®

If, indeed, this lagging rate of funding increases for
probation created a cycle of relatively less dependence on
alternatives to incarceration, state and county govern-
mentsfacea double funding hit to reverse this cycle in the
1990s. At the same time that more funds must be found for
prisons and jails because alternatives are used less {re-
quently, the alternatives also must be funded at levelsthat
will produce confidence in their effectivenessbefore gen-
eral government officials can hope to see any commensu-
rate reductions in incarceration costs.

The Demographics of Crime

A key to intergovernmental issues in criminal justice
is recognition of the fact that crime is Concentrated in core
urban areas. (The phrase “core urban area” is used to un-
derscore the fact that counties as well as cities provide
criminal justice servicesto people in the inner cities.) Not
only has this concentration of criminal activity has been
true historically, but crime ratesare increasing more in ur-
ban cores than in the rest of the nation. This is a crucial
trend. Overall criminal justice growth will not be reduced
in the 1990s unless crime is reduced in the jurisdictions
where it is concentrated.

There are ample statistics to document the concen-
trationand growth of crimein core urban areas. These sta-
tisticsdemonstrate that the impact of crime on citizensde-
pends on where they live and that it is the concentration of

poverty rather than of racial minoritiesin urban coresthat
producesthe correlation to crime. In 1989,o0nein 59 urban
households had a member who was the victim of arobbery,
compared with one in 133 suburban households, and only
one in 280 rural households. However, while black house-
hold victimization has increased sharply since 1985, led by vi-
olent crimesof robbery and aggravatedassault,” poor whites
have about the same homicide rate as poor blacks, and
wealthy blacks about the same rate as wealthy whites.*®

Figure 1-12 (page 22)* further demonstrates the sig-
nificantdifferencesin reported crime, particularly violent
crime, between urban, suburban, and rural jurisdictions.
The graph also indicates income differences between ju-
risdictions.

To appreciate the relationship of crime to urban pov-
erty, it isimportant to look at the income disparity that lies
behind the average income figure for major cities. Thisin-
come disparity has been the focus of research on “im-
pacted ghettos,” which are defined as census tract group-
ings that have high rates of male unemployment, welfare
dependency, female-headed households, and school drop-
outs. Using this uniformdefinition, it was discovered that be-
tween 1970and 1980the number of impacted ghettos in Phil-
adelphia, Chicago, Baltimore, Los Angeles, and other large
metropolitan areas increased by 100 percent or more.®

It is highly probable that an extension of this research
would show that the proportion of core urban areas cov-
ered by impacted ghettos continued to grow between 1980
and 1990, since the 1990 U.S. Census showed that income
disparity continued to increase. The fact that income dis-
parity continued to widen in the 1980smay be particularly
foreboding for the 1990shecause the number of people in
poverty should have fallen during the 1983-1989 cycle of
economic recovery.®!

Impacted ghettos account for an extraordinary
amount of criminal justice activity and costs. For example,
in 1980, an estimated 6 percent of the residents of Chica-
go’s impacted ghettos were under some form of corrcc-
tional supervision.®? In 1989, Baltimore residents made up
over half the state prison population and 70 percent of its
juvenile cases,®® even though the city comprised only 15per-
cent of the state’s population. Urban cores nationwide have
this same disproportional impact on state, county, city, and
federal criminal justice agencies and government budgcts.

The intergovernmental challenge of this dispropor-
tionate criminal activity is further underscored by the dif-
fcrence in the response of local governmentsto crime de-
pending on their size. Comparisons of the 3,123 counties
and county equivalentsrevealsthat the 75 largestcountics
with populations over 600,000 accounted for 54 percent of
reported crimebut only 47 percent of all state felony con-
victions in 1988, while the 2,650 counties with less than
100,000 population accounted for just 16 percent of re-
ported crime but 38 percent of state felony convictions.®*

These differences in the response to crime between
urban and non-urban areas can lead to a chicken-or-egg
discussion: Has the lack of response produced increased
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Figure 1-12
Comparisons of Reported Major (UCR) Crimes, Violent Crime Index, and Median Family Income
Relative to National Averages for Major Cities, Suburban Counties and Small Cities, and Rural Counties, 1989
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crime, or has criminal activity had such animpact on urban
criminal justice systems and depleted their fiscal re-
sources that they cannot respond as effectively as lcss im-
pacted non-urban systems? Wherever the answer lics, the
intergovernmental import is in the fact that at the end of
the 1980s, the growth in crime in the 75 largest countics
was twice that of the nation as a whole.®

Finally, it would be hard to overstate the governmen-
tal and societal challenge of the concentration of criminal
activity in core urban areas. The fact that Spercent of the
total population of many major cities is currently under
some form of correctional control under-estimates the
problem. This statistic does not include thosec who have
previously been convicted of a felony. Even more signifi-
cant, if the proportion under correctional control is cx-
pressed as a percentage of males in the prime crime age
rather than as a percentage of total population, a much
starker picture emerges: The challenge of crime in our
core urban areas in the 1990smeans dealing with at lcast
onein every three malesbetween the ages of 15and 35."*

Public Opinion

Finally, public opinion influences the magnitude of
the criminal justice challenge. Although education can
modify public opinion, general government officials must
balance their ability to lead the public with their necd to
represent the public.

The climate of public opinion defines the starting
point for general government elected officials to influ-

ence change. There were several notable shifts in public
opinion on the criminal justice system during the 1980s.
Some of these shifts can be regarded as harbingers of re-
duced pressure on the criminal justice system:

®m  Theview that harsherpunishment is the most im-
portant way to help reduce crime was held by only
24 percent of Americans in 1989, compared to 38
percent in 1981.57

= Given two options in a 1989survey, only 32 perccnt
agreed that improved law enforcement is the way to
lower crime, compared to 61 perccnt who re-
spondcd that additional moncy and effort should
go to attacking the social and economic problems
that lead to crime.%®

® A majority still believes that crime is increasing,
although the proportion has dropped from 68
percent in 1981to 55percent in 1991. There also
hasbecn a drop from 48 percent to 38 percent in
those who report they personally feel more uneasy
on the street than they did the previous year.®

There are at least equal indications that the public
still retains a strong determination that crime must be
dealt with forcefully:

m Different polls from the one cited above report
that 84 percent believe there is more crime than
there wasayear ago,” and 62 percent believe that
crime will get worse in the next 10years.”
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s Ina 1989survey, only 25 percent expressed confi-
dence in the ability of the courts to convict and
properly sentence criminals.”

= Tougher criminal penalties for juveniles were fa-
vored by 79 percent in another 1989 survey, with
T2percent agreeing that lenient treatment of ju-
venile offenders by the courts was to blame for
teenage violence. These views on the responsibil-
ity of the criminal justice system were only slightly
behind views on the responsibility of the home.”

m The public is willing to continue spending in or-
derto reduce crime. Therewas no shift from 1981
to 1990in the belief of a large majority of the pub-
lic (70 percent) that too little is being spent on
halting the rising crime rate. However, the per-
centage who alsobelieved too little isbeing spent
on dealing with drug addiction did increase from
59 percent to 64 percent, and there was a signifi-
cant increase from 52 percent to 71 percent in
those who thought too little was being spent on
improving the nation’s education system.™

The age, recial, and regional differencesevident in pub-
lic opinion polls on crime help explain some of the variations
between state Criminal justice systems and the divergence
that emerges in local and national public policy debates.

People over age 55have more confidence in the police
and less confidence in the courts. Also, they arc slightly
more apt to favor harsher penalties, but they are not as
convinced as younger respondents that crime will get
worse in the next 10years. While these trends are consis-
tent, older citizens’ opinions differ only about 5 percent-
age points from national averages.”

Recial attitudes about crime as shown in the polls are
more divergent. Blacksrated reducing unemploymentasap-
proximately twice as important in reducing crime as did
whites (20 percent versus 9 percent), while whites were twice
asapt as blacks to cite harsher punishment (26 percent ver-
sus 13 percent).” Blacks gave significantly more weight to
drugs as the most important problem facing the country and
to cutting the drug supply as a way to reduce crime.”” As re-
ported in 1989, blacks’ confidence in the police to protect
them from crime was only slightly less than for whites.”™

Regionally, the polls show citizensin the South asbe-
ing (1) most concerned about crime and drugs, (2) more
afraid to walk alone at night, (3) more pessimistic about
crime rates in the next 10years, and (4) more inclined to
spend money on law enforcement than on attacking social
problemsto fight crime. In 1989polls, more citizens in the
South and West than in the Midwest or Northeast be-
lieved crime had gotten worse that year.”

Finally, public perception does not reflect the differ-
encebetween crime rates in urban core areas versus sub-
urban and rural areas. In June 1989, 57 percent of large-
city respondents said there was more crime compared to
the previous year; however, 52 percent of suburban resi-
dentsand 48 percent of rural residents responded in the
sameway. This stands in contrast to the fact that, between
1986 and 1989,the percentage of urban households victim-

ized by crime of any kind rose from 28 percent to 31 per-
cent, while that for rural households fell from 20 percent
to 17percent. All participantsin the 1989poll were sure that
the growth in crime in the U.S. as a whole was greater than
in their area, but rural and suburban residentshave a stron-
ger feeling of increasing crime than do large-city residents
(89 percent, 82 percent, and 81 percent, respectively).®
Public perceptions can change. Attitudes about drugs
are the prime example. Those citing drugs as the biggest
factor in crime has grown from only 13 percent in
1981 —when unemployment was cited most often by 37
percent—to 58 percent in 1989.8! The danger is that if the
public dialoguedoesnot encompassbroader knowledge of
criminal justice issues, public support will readily turn to
more popular issues, leaving a residue of reactive opinion
about crime. Again, the issue of drugs provides a prime ex-
ample: The number of people citing drug abuse as the most
important problem facing the country rose from 2 percent in
1985to 38 percent in 1989 only to drop rapidly to 11percent
in 1991.82 The challenge to government officialsis to exert
leadership in maintaining informed public opinion.

Summary

There isnot one chain reaction in the criminal justice
system, but multiple chain reactions. Law enforcement is
affected by citizenwillingnessto report crime aswell as by
the incidence of crime;the court system and local jails are
affected by prosecution rates, as well as by arrest and
crimerates; and prisons and jailsare affected by conviction
rates, length of sentences, and use of probation and pa-
role, aswell ashy the crime, arrest, and prosecution rates.
The execution of policies within each component of the
system can be affected by the weight of public opinion. Fi-
nally, decisions made by general government elected offi-
cials regarding funding, program direction, and sentenc-
ing both spur and arc driven by these multiple responses.

Sincethe mid-1970s, these multiple reactions have re-
sulted in unprecedented rates of growth, perhaps to crisis
proportions. In the 1990s, the issue is: Will there be any
downturn? The most hopeful sign is that in 1991 the
United States experienced the lowest annual percentage
increase in prison population since 1984. Nevertheless,
this growth still represented a 6.2 percent annual increase,
and in 20 states growthwas equal to or higher than in 1990.
Thebudget impact of this growthalone translated into the
need for 900 new prison beds every week nationwide, in
addition to costs generated by commensurate growth in
jail, probation, parole, court, and police activities.®

Therefore, we cannot ignore recent harbingers of
even greater pressure on the criminaljustice system in the
1990s. The passage of the baby boom through the prime
crime age has not provided relief. Increasing numbers of
juveniles are committing serious crimes. Violent crime
has risen significantly in all offense categories, not just
homicides. The use of probation as a sentencing option is
no longer keeping pace with the growth in incarceration.
The criminal justice challenge of America’score urban ar-
eas continues to expand its demands on city, county, and
state budgets. And the public’s willingnessto consider us-
ing non-criminal justice means to fight crime is heavily
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tempered by strong expectations that the criminal justice
systemalsowill be adequately financedand perform effec-
tively to deter criminal activity.

FUNDAMENTAL
INTERGOVERNMENTAL ISSUES

The criminal justice system occupies a unique position
compared to functions that are within the usual day-to-day
purview of general government elected officials. First, it
rests on the constitutionalseparation of powers between the
judicial, legislative, and executive branches, each with its
separate authority to establish and carry out criminal sanc-
tions. Second, in determining individual guilt, criminal jus-
tice is grounded on the checks of an independently sclected
judge, prosecutor, sheriff, and clerk of court. Third, in most
jurisdictions, these criminaljustice officialsinteract with po-
lice departments, the public defender, forensic services, pre-
trial services, a parole board, probation department, and
prison system, which are separately authorizedby municipal,
county, state, or federal governments or by the judiciary. Fi-
nally, criminal sanctions and prevention efforts need to in-
volve education, substance abuse, employment, and other
general government agencies.

Therefore, intergovernmental considerations go be-
yond simple analysis of the roles and responsibilities of
state, county, municipal, and federal governments. Inter-
branch and interagency relations are equally important to
achieve the coordination and interaction required for a
more productive criminal justice system.

Bridging Disparate Sources of Authority

As repeatedly affirmedby the more than 100criminal
justice and general government officialswho participated
in interviews and focus group discussionsfor this report,
the traditional isolationof the criminal justice system and
of officialswithin the system is a major obstacle. The fol-
lowing admonition to a conference of legislators and
judges bluntly states the need to challenge that isolation:

| don’t lie awake at night worrying about the separa-
tion of powers. . . .| do worry about government
that can’t cope, about government that wastes time
and energy and basic human intelligence when its
various agencies operate more as competitorsthan
as colleagues. | don’t worry about a judge giving a
legislator the benefit of his judicial experience in
suggesting refinements in a law—or amendments
to a pending one. That may bother the legislator,
but it doesn’t bother me. After all, the executive
branch in most statesisn’t at all shy about telling the
legislature how things should be done.®

While the preceding quote uses an example of how
criminaljustice officialsshouldwork tobridge the gap, it is
equally critical for general government officials take the ini-

tiative. A particularly cogent expression of the role that mus
be played by chief executiveswas made on behalf of the Na
tional Governors’ Association by the governor of Nevade
who also had the perspective of a criminal justice official:

As a former eight-year district attorney and now as
a sitting Governor, | can tell you that the criminal
justice system remains relatively autonomous. They
operate much like an island, separate from normal
governmental controls. Someonehas to ensurethat
the major elements of state government work to-
gether. . .even the criminal justice system. Gover-
norsare in the best positionto assume the initiative.
But we need [local] help and cooperation. Strong
leadershipat all levels of government isa must. . ..
[T]he only way to go is one of an overall well-
balanced intergovernmental effort.?*

State legislators, county commissioners, city counc
members, and members of Congressdo not have the sam
personal command of resources as their government’
chief executive. However, they often have the advantag
in long-term service. Particularly, if they specialize in on
area of criminal justice, lawmakers can initiate compre
hensive efforts and can hold agencies responsible in fu
ture years for explaining how they are carrying out th
goals of legislative policy.

The focusstudy summarizesadditional factorsthatir
fluence the relationship among criminal justice and ger
eral government officials. It tends to confirm that const
tutional concerns about separation of powers are less of
problem than each player’s source and use of authori
and power. Differences in authority, responsibility, pe
sonal autonomy, and the personalities that these diffe
ences sometimes foster can be overcome. The key is fc
government leaders to recognize the roots of the resi
tance, make necessary accommodations, and not be d
terred by traditional reasons for isolation.

State-Local Relations:
Defining Responsibility

The division of state and local criminal justice r
sponsibility varies widely, and in many states, budg
pressures have created controversy over how it isdctc
mined. The state legislature, often backed by the gove
nor, defines criminal acts punishable by a prison se
tence. These same elected officials raise the taxcs
fund the prison system, but often they play only a min«
role in funding the costs of trying the case, supervisi
those awaiting trial, or making arrests.

County and city officials have used the constitution
basis that criminal eases are brought in the name of ti
State v. (Defendant) to challenge their state to play
greater role in supporting criminaljustice functions. Sta
elected officials, in turn, may not only feel constrainedl
lack of funds, but point to effectiveness of communit
based programs for many classesof offenders. It alsom
be pointed out that level of law enforcement reflectsinc
vidual community standards and that local taxpaye
should fund increased police presence and prosecutior
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Focus

Empowerment of Officials to Address Criminal Justice Problems

Effortsto shape criminal justice policy and deal with
system impacts should take into account that not all par-
ticipantsare able to participate in policy discussionson
an equal footingand that their incentivesfor change will
differ. The followingbrief sketches stress how different-
ly each official in the typical state-local criminal justice
system came to the respectiveposition, the degree of in-
dependence, and the source of power.

General government elected officials must be con-
scious of the will of 51percent of the voters. Chief execu-
tives represent a singular focus to command media at-
tention and develop public understanding. In contrast,
state legislators, county commissioners, members of city
councils, and members of Congress may be constrained
by the need to translate the benefits of the time they
spend on wide-ranging criminal justice problems to the
votersin their relatively small districts. While all general
governmentelected officialshave more opportunities to
change public opinion than criminal justice officials, if
they go too far beyond the electorate and are unable to
exert the leadership to bring the electorate along, not
only will they be defeated, but more importantly, the
controversial program will be reversed along with their
defeat. Of great significance, general government offi-
cials have the ultimate power of the budget to use in le-
veraging criminal justice players to act, along with hire/
fire power over some. Criminal justice options also may
be definedby sentencing legislation.

Judges typically are shielded from many of the politi-
cal forces faced by general government officials. Their
termsare longer. In many states, their continuance in of-
ficedependsonan uncontested retention vote; in others,
they are appointed. (In six states— Alabama, Arkansas,
Indiana, Mississippi, Missouri, and Texas—some or all
judges are elected for four to six years in partisan elec-
tions.) Their independence in carrying out their profes-
sional responsibilitiesis checked only on rare occasions
by higher court review, but they do operate as part of an
extensivecourt system, which isequally concerned about
anoncriminal docket. In criminalcases, judgesare signif-
icantly restrained by being able to act only on what the
prosecutor brings before them. Court budgets may be
subjected to the same budget review as executive agen-
cies, although typically they are not singled out and in
some states the judicial budget is sent to the legislature
without executive revision.

The prosecutor usually is elected on a partisan ballot;
however, the term typically is longer than for general
government officials. While operating in an arena of
constant negotiation with defense lawyersand ultimately
with judges, this official substantially controls what will be
prosecuted and can influence the degree of punish-
ment through plea and charge bargaining. The prosecutor,

who has sole authority for the office and is not con-
strained by impartiality or by being part of a larger sys-
tem, is more apt to be publicly visible than are judges.
Typically, prosecutor’s offices have lagged behind court
reforms that led to employing administrative expertise
for budget development.

The sheriff shares many of the advantages of the
prosecutor as far as length of term, independence, and
the political advantage of carrying out dutiesthat punish
criminals. However, having little control over the sizeof
the jail population and limited administrative choices,
budget battles with general government officialsare far
more significantfor the sheriff. Theyalsoare significant
to general government officialsbecause jail budgets in-
volve very large dollar amounts.

A clerk of court, elected in almost all judicial Sys-
tems, shares the advantage of administrative autonomy
with the other criminal justice players and frequently
has the added advantage of significant budgetary inde-
pendence derived from fees collected. The clerk of
court may not be focused on the needs of the criminal
justice system because the office handles at least an
equal amount of noncriminal work, such as maintaining
real estate records, issuing marriage licenses, etc.

In addition to all of these officials, the criminal jus-
tice system depends equally on the participation of the
chief of police, the public defender, the chief probation/pa-
rolegfficer, the court administrator, the head of pretrial ser-
vices, the director of the department of corrections,and/or
the administrator(s) ofjuvenile programs. The difference
is that these playerstypically serve at the pleasure of an
elected official(s). Therefore, they may not be able to sit
with equal authority or freedom to commit to policy
changes. Cooperative effortsare complicatedfurtherby
the fact that each of these administrators typically is ap-
pointed by a different unit of governmeént: city police,
state or countypublic defender, state or court probation
officer, state corrections officer,and county or courtju-
venile authorities. Further, these administrators some-
times operate one step removed from the budget au-
thority. For example, one official may be limited in the
pursuit of local initiativesby being part of a division of a
state bureaucracy, while another’s advocacy to the gen-
eral government budget authority is limited by being
part of a total court budget.

Finally, if prevention and alternative sanctions are
pursued, non-criminal justice agency heads need to be in-
volved in collaborative efforts. School district superinten-
dents, city drug treatment program heads, state employ-
ment agency heads, and county welfare department ad-
ministrators need to be directed and supported by general
government officials, to whom they are accountable, to ad-
dress the problems of the criminaljustice system.
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Counties, in particular, feel caughtin the middle. Mu-
nicipal funding responsibility usually stops when the ar-
restee isbrought into the countyjail/detention center and,
typically, state funding responsibilitiesdo not start until
the sentenced offender is transferred intothe prison system.
Many county commissioners and chief executives are left
frustrated over the costs they must absorb that result from
state political decisions and municipal arrest priorities.

State-municipalconflictsfocus more on need than on
constitutional responsibility. As discussed in the section
on the demographicsof crime, cities feel the greatest impact
af criminal activity. Mayors and council members argue that
police are the first line of defense, that if efforts to fight
crimeare not focused where crime isthe heaviest, the state’s
aswell as the city’s economic & base will be undercut while
criminal justice and human service COStS will increase.

Because each state has a unique criminal justice struc-
ture, there are almost as many different responses to
state-local conflicts as there are states. This report includes
discussion of a number of ways in which state-local responsi-
bility is being redefined through intergovernmentalfunding,
court reorganization, indigent defense, Community Correc-
tions Acts, state-run community facilities, jail construction,
shared costs, redefinition of state felonies, sentencing guide-
lines, and court suits. These concerns raise basic questions
about where supervision and treatment programs are lo-
cated, how funding formulas are developed, the ability of
criminal justice agencies to respond to increased prosecu-
tions, improving police effectiveness, preserving local and
agency autonomy, and controlling system impacts.

Controlling System Impacts

Not long ago, when many criminal justice officials
heard a phrase such as “controlling system impacts,”’
they would have rejected it asanother esotericplanning
exercise. Thisattitude appearstobe changing rapidly,as
judges, sheriffs, prison administrators, prosecutors,
public defenders, forensic laboratories, and probation
and parole administrators have become overwhelmed
by caseloadsthey can neither manage nor control. Their
frustration in seeing their efforts wasted by lack of
carry-through also is shared by the police. Even general
government officials, who find their discretionary
spendingsiphoned off intocriminal justice agencies, are
recognizing that “identifying and controlling systemim-
pacts” is not an academic exercise.

The number of comprehensive studies released re-
centlydemonstratesa growing recognition that answersto
the challengesin criminaljustice are multifaceted. For ex-
ample, this report has drawn on system-wide analyses re-
leased in 1989and 1990 by several states, including Cali-
fornia, Colorado, Florida, Michigan, New Jersey, Ohio,
Tennessee, and Virginia, and on local studies from Mary-
land, Minnesota, and Texas. Whether initiated by the gov-
ernor, legislature, local general government body, or in
one instance by the Bar Association, all of these studieswere
broad-based looksat the impact of the disparate processesof
criminal justice decisionmaking, even though most were ini-
tiated because of prison and jail overcrowding.

Corrections system overloads have not been the only
trigger to spur officials. Court system overload also ha!
launched comprehensive systems studies, including the
1990Report of the Federal Courts Study Committee, self
described as the “most comprehensive examination of the
federal court system in the last half century”; the 1989re
port of the first national conference onlegislative-judicia
relations; and the American Bar Association’s 1988repor
Criminal Justice in Crisis, updated in 1990.

Police concerns about systems impacts resulted i
congressionalsupport of a study of law enforcement in the
1991 anticrime legislation. Subsequently, the Nationa
Governors’ Association, National Association of Coun
ties,and National Conference of State Legislaturesjoines
in calling for a more broadly focused national crime com
mission “to give the people of this country a comprehen
sive agenda that will provide this nation with a systemati
approach to combatting crime.”

The Federalist Concept
of Noncentralized Criminal Justice

While it is important to recognize intergovernmenta
system impacts, the 1991debate over the breadth of a fed
eral study might well have started with the basic issue 0
why there needs tobe a federal study at all. Virtually with
out exception, the state and local studies cited do not ref
erence any federal role. At least in part, this reflects th
fact that 87 percent of criminaljustice funding is statean
local. Therefore, what does creating a comprehensivefed
eral agenda connote?

The U.S. Constitution is quite limited with respectt
criminal jurisdiction. Treason is defined and the Congres
is authorized to provide for the punishment of counter
feiting. Otherwise, criminal jurisdiction is left to th
states. State delegation of police protection to local gov
ernments and independent selection of local judges
prosecutors, and sheriffs further reflected a fear of cen
tralized law enforcement. This noncentralized structur
also encompassed acceptance that community standard
should define criminal behavior.

However,beginningwith Reconstructionand acceler
ating with Prohibition, the federal government began ¢
play a larger role in criminal justice. Today, more tha
3,000 acts are defined as federal crimes. Whether it i
tracking a violent criminal across state lines, interdictin
sophisticated international and/or interstate drug opera
tions, enforcing child support orders, or unraveling intn
cate financial fraud, the emphasisincreasinglyhasbeen o
attempting to develop more effective law enforcemen
rather than on checking centralized power.

Furthermore, it appears that our federalist system¢
criminal justice may be entering another phase: a shif
from community-based,noncentralized law enforcemen
toan emphasison a greater federal role in setting the stan
dard for criminal sanctions. During the 1980s, the Con
gress enacted five major anticrime bills, with another me
jor bill being hotly debated by the 102nd Congress. Thi
activity, in part, reflects the fact that crimebecame a pre!
idential campaign issue beginning in 1964. Such feder:
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Iieislation has pressured many state and local elected offi-
md 1tobe equally tough on crime.
The fact that this degree of federal governmentactiv-
y runs counter to the constitutional concept of anoncen-
Waiized criminal justice system hasbeen little debated un-
ﬂ recently. Because of a proposal to extend the death
venalty into the 14 states that now prohibit it, congressio-
al debate on the 1991anticrime bill brought forth some
irongly felt statementsabout making more than 50{eder-
al crimes capital offenses. In addition, there has been a
growing reaction from federal judges about having to han-
"dle types of cases, particularly minor drug offenses, that
they have not handled in the past.®’

Previously, most intergovernmental tension was
created by the publicity surroundingfederal anticrime leg-
islation compared with the very small federal role in
prosecuting only 6 percent of all felony cases. Local offi-
cials point out that members of Congressand the presi-
dent get political credit for being tough on crime, even if
the new laws seldom are enforced through the federal
criminaljustice systemand little impact is felt on the fed-
eralbudget. Instead, it isthe statesand localities that have
toincrease their criminal justice expendituresto meet fed-
erally heightened public expectations.

Theresultsof the federal war on drugs may be chang-
ing the intergovernmental debate, however. Tough feder-
al penalties enacted by the Congress always have been a
potentially attractivealternative to local police and prose-
cutors, who can petition for an arrest to bc prosecuted asa
federal crime if they feel that the state law is too weak or
local judges too lenient. However, federal prosecutors
have to be willing to accept the case. With the federal war
ondrugs, U.S.attorneysbegan pursuingmore cases, which
had been prosecuted in the state courts, in response to an
aggressive executive branch agenda as articulated by the
president and the attorney general. This resulted in a heavy
impact on federal court caseloadsand a 119 percent growth
in the number of federal prisoners from 1985-1991, com-
pared to a 68 percent growth in state prison populations.®

The combined results of the active anticrime stances
of the federal executive and legislative branches is draw-
ing increasing comment from the federal judiciary. Speak-
ing outagainst the “federalization of crimes. . .for essen-
tially political reasons,” Chief Justice William H.
Rehnquist echoed positions taken by The Judicial Confer-
ence, the Conference of Chief Justices, The Federal Judi-
cial Council, The Federal Courts Study Committee, and
the American Bar Association.

Although the major concern of the federal judiciary is
the overload created by large numbers of drug offenses
and the resulting impact on the often complex civil and
criminal cases that are traditionally handled by federal
courts, their arguments raise other basic concerns about
federal decisions compromising state action, shifting
prosecution from elected to executive-appointedprosecu-
tors, and having criminal cases decided by judges who are
appointed for life. In addition, concerns are expressed
aboutwhether federal involvementwill cause state and lo-
cal governments to pull back their efforts and whether
federal law enforcement is able to handle the criminal

cases that have traditionallybeen their responsibility,such
as social security fraud, civil rights, and tax evasion.

As membersof the state and federal judiciary grapple
with these questions, many of their concerns will not be
able to be addressed without change within the legislative
and executive branches, among both criminal justice and
general government elected officials. All three branches
will need to join in a response to the chief justice’s call in
his 1991year-end report to reexamine the growing role of
the federal government in criminal justice:

The time has come to reexamine the role of the
federal courts. In conductingthat reexamination,
as Chief Justice Earl Warren stated, “It is essen-
tial that we achieve a proper jurisdictional bal-
ancebetween the federal and state court systems,
assigning to each system those cases most appro-
priate in light of the basic principles of federal-
ism.” In attaining a balance, we cannot overlook
the constitution’sintent to have state and federal
systems share the administration of justice, with
the federal court’slimited role reserved for issues
where important national interests predominate.®®

Throughout this report, basic considerations about the
proper role of the federal government in all aspects of crimi-
nal justice will surface, whether it is federal court overload,
joint law enforcementefforts, national research, establishing
uniform data bases, the effect of federal sentencinglegisla-
tion, bill of rights protections, or funding crime-impactedju-
risdictions. The challenge is to forge a partnership for great-
er effectiveness—which, if it is to be achieved, must be
accompanied by intergovernmental political accountabili-
ty—while still honoring both the conceptsof noncentralized
authority and of equal justice under the law.

SUMMARY

Criminal justice spending has been the fastest grow-
ing area of state and local expenditures since the
mid-1970s. This significant commitment of resources has
not produced a downturn in crime, however, and juvenile
crime trends, violence spawned in part by the conduct of
the drug trade, and a falloff in the use of probation all indi-
cate that the pressure to devote even more resources to
criminal justice will be unabated.

State and local lawmakers, chief executives, and crim-
inal justice officialsare showingheightened recognition of
the need to control system impacts through collaboration
and opening lines of communication. In contrast, federal ef-
forts continue to carve out an increased federal policy role
with little debate on the ramifications of shifting away from
our traditional noncentralized criminal justice system.

General government elected officials play a crucial
role in every aspect of these criminal justice concerns:
from shaping philosophic direction under the Constitu-
tion to holding an administrator accountable for the cost
of a new building; from listening to a grieving relative
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plead for tougher sentencing laws to sorting out the statis-
tical claimsof program performance; and from using polit-
ical leverage to force a collaborative systems approach to
making hard budget decisions. The key issue is whether
the role played by lawmakers and chief executiveswill be
based on conscious, informed decisions or whether their
actions produce policy by default.

Too often, general government elected officials have
felt intimidated by the criminaljustice system. The intent
of this report is to provide a base of knowledge and a con-
text for decisionmaking to dispel this sense of intimidation.
As comprehensive as it is, in order to cover the breadth of
roles just outlined, the report & limited in its depth.

First, the report is limited to informationnecessary so
that general government elected officialswill know what
questions to ask of program managers. It is assumed that
these elected officials do not have to know how to set-up
or run programs; their responsibility is to hold program man-
agers accountable and to operate from a base of knowledge
adequate to judge the need for support or change.

Second,the report islimited to those legal procedures
that have an impact on criminal justice system growth and
costs, and does not contain details about determining an
individual’s guilt or innocence.

Third, while thisreport raises many criminal justice is-
sues, the intent is not to resolve philosophical debates
about such matters as punishment versusrehabilitation or
any of the related concepts of deterrence, selective inca-
pacitation, treatment, restitution, just desserts, and risk
control. The intent is to help guide the resolution of the
balance of philosophieswithin each criminal justice com-
munity and the political structure of which it is a part, so
that resources can be marshalled to achieve the best re-
sults possible from the approaches used.

However, it is hoped that the report will help general
governmentelected officials,as representatives of the full
range of public interests, assume their rightful role as a
constructiveforce, enablingcriminaljustice authorities to
carry out their disparate missions within a smoothly func-
tioning system. It also is hoped that criminal justice offi-
cialswill respond readily, out of recognition that it will be
the general government elected officials who take on the
intergovernmental funding battles, who are at the front
line in answering citizen concerns, and who must balance
the resources of the community against total nceds.
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2 —THE DYNAMICS OF SENTENCING

G eneral government elected officials can influ-
ence the criminal justice system in many ways. They can
induce greater efficiency by funding full computeriza-
tion of records, as they have when constituents com-
plained about slow service from departments of motor
vehicles. They can push for more effective program de-
livery by reducing probation and parole caseloads, as
they have for public school class sizes. They can break
downbureaucraticbarriers by insisting that publicagen-
cies serve offenders, as they have in attempting to main-
stream persons with disabilities.

In the real world of politics, however, without con-
stituent pressure, elected officials can lct these types of
issueslanguish. A more visible effort, like changing sen-
tencing laws, often is regarded as the way to “fix what’s
wrong.”

The wide range of possible policy roles and over-
sight responsibilities of general government officials
willbe addressed throughout thisreport. The next three
chaptersfocus on the role of lawmakersand chief execu-
tives in setting criminal justice policy and establishing a
continuum of response. The last four chapters focuson
officials’ responsibility for management oversight of the
results of these policies, particularly in funding and con-
trolling system impacts.

By starting with a discussion of the influence that
elected officials have on determining what is a criminal
act and how it should be punished, a context for respon-
sibility can be established. What the legislature defines
asa crime, how it to be punished, and for what period of
time drives all other aspects of the criminal justice sys-
tem. By understanding how the criminal justice system
may respond and why, state, federal, and local lawmak-
ers and chief executives can better weigh the effects of
sentencing legislation on the efficacy of the system, the
administrative oversight required, and the budget sup-
port necessary.

Specifically, this chapter examines:

m How public attitudes affect the response of
elected officials;

s How lack of familiarity with the constitutional
basis and functioning of the criminal justice sys-
tem leads many lawmakers and chief executives
to focus solely on sentencing changes; and

s How legislative sentencing changes affect the
criminal justice system.

While an attempt is made to bring forth concerns and
frustrations, it is with the intent to portray reality rather
than to assessblame. Voter pressures, constitutional re-
straints, and the separation of powers are all real and
equally valid in our system of government.

But the effect of sentencing changes in increasing
workloads throughout the system and creating extraor-
dinary budget pressures also is very real. Furthermore,
focusing first on interbranch and internal criminal jus-
tice dynamicsalso providesa sharper focusas to whyleg-
islative changes in the criminal code, which have had
such significant effects on the criminal justice system
and on general government budgets, have had so little
effect on the incidence of crime.

Joint action of general government and criminal
justice officials is required, but it must come from mutu-
al understanding. Only by clearly identifying the compo-
nents of the problem can general government elected
officials begin to use their powers and influence to
shape constructive governmental approaches and, at
the same time, convince the public that responsible ac-
tionisbeing taken tofight crime. Since the core of repre-
sentative government is to apply such collective wisdom, itis
well to keep in mind the fundamental tenet expressed by the
Florida Supreme Court in Ryan v. Ryan (1973):

These matters of individual right, social mores,
and state policy are tobe settled in the cauldron
of the people’s representative government, the
legislatures. By such representatives the peo-
ple choose to elect, upon whatever standards
they represented to the people. If the elector-
ate finds that it has been misled in such stan-
dards, or chooses to change them, the polls will
open again.!
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THE POLITICAL CONTEXT

Crime Is Whatever Elected Officials
Legislate as Crime

Noact isa crime unless elected officialshave voted to
make it one. Additionally, legislatures have an “inherent
power” to prescribe punishment for acts it has defined as
criminal.? Therefore, instead of saying, “State law re-
quires,” it might be more revealing if we always said, “Our
state legislature requires.” Within constitutional limits,
there isnothing sacrosanctabout a criminal statute. What
one legislative session has passed, another can change.

Since the mid-1970s, state legislatures, county
boards, city councils, and the Congress have been active
in exercising their authority to toughen criminal penal-
ties. These elected representatives did not act out of the
blue. Contemporary social concernsfostered vocal con-
stituencies advocating tougher sentences. Drugs and
gun control received the most attention in the 1980s;
however, a number of new criminal penalties also re-
sulted from rape and domestic violence counseling,
which stemmed from thewomen’smovement in the late
1970s, aswell asgrass roots effortsto fight drunk driving
in the 1980s.

Of equal significance with the legislative changes
championed by these movements is the change in focus
they produced. The women’s movement and the drunk
driving movement directed more attention to the victim
and tothe personal and economicimpactsof criminal acts.
Between 1974and 1988, 48 states passed legislation allow-
ing input by crime victims at sentencing. Thisfocuson the
victim has influenced legislators to pass tougher laws and
the justice system to mete out tougher sentences within
the ranges defined by the legislature.

A sampling of the crime legislationpassed by general
government elected officials includes:

m  State legislatures passed statutes giving additional
mandatory prison time for convictionon a second
felony offense, over and above the sentence for
the actual crime committed. Three-time offenders
can now draw a true life term in some states. In
1983, California law provided that all residential
burglaries be punished by a prison sentence.

m  During the 1980s, opponents and supporters of
gun control joined together in many states to pass
mandatory sentencesfor the possession and/or use
of a gun in the commission of a felony.

®  Child abuse, domesticviolence, and rape laws have
been expanded and clarified in many states, leading
to more arrests, convictions, and longer sentences.

® [ onger sentences for drug offensesand new cate-
gories of offenses have been added to criminal
statutes. For example, drug free school zones
have defined several new categories of offense.
Legislation that makes possession of cocaine in

any amount a felony has moved these cases into
the state correctional system. Michigan made co-
caine possession the equivalent of murder, carry-
ing a mandatory sentence of life without parole.
Congress made possession with intent to distrib-
ute 5 grams of crack cocaine punishable by afive-
year mandatory minimum sentence in 1986, only
to follow this in 1988by legislatingthe same pen-
alty for mere possession.

= [nfluenced by direct citizen lobbying and by the
fact that these same lobbying efforts had con-
vinced Congress to threaten states with loss of
highway funds if they did not tighten their drunk
driving laws, the Pennsylvania legislature passed
a mandatory sentencing statute for Drivingunder
the Influence (DUI) in 1983. In 1980, there were
635DUI offenders in the countyjails and prisons
of Pennsylvania. By 1987, the number had in-
creased to 9,287, and the average length of stay
had steadily increased.?

m  Between 1984 and 1988, the number of “gross”
misdemeanor charges by the Minneapolis city at-
torney increased from 784 to 1,579as a result of
state legislation on DUI and domestic violence.
By 1989, the net effect on the local countyjail was
about 20 to 30beds a day. In addition, state legis-
lation toughening some felony sentences re-
sulted in higher bail amounts and more people
being held awaiting trial.*

m  Evenforpetty offenses, there hasbeen a tenden-
cy to enact criminal rather than civil penalties.
During an interview, a local county board mem-
ber noted that the board had just passed legisla-
tion giving 30 days in jail for illegal camping and
30 days for a loose dog.

m  Expansion of federal RICO (Racketeer Influenced
and Corrupt Organization Act) provisions to cover
the drug trade and passage of the Sentencing Re-
formAct were among the federal initiativesto in-
crease criminal penalties.

The effect of these and many other criminal code changes
has put considerable pressure on the criminal justice sys-
tem. The responsibility of elected officialsisto ensure that
the whole system can and will respond appropriately.

Swings of Philosophy

The merits presented by advocates of any criminal
code change have been less important at times than the
climate of the debate. Perhaps because few policymakers
have had an ongoing involvement with criminal justice,
ideological extremes seem to have more than normal in-
fluence. Everyone has gone to school, needed health care,
and driven a car, for example, and debate on these issuesis
often tempered by direct experience. Thisisrarely true for
criminal justice.

The 1960shave been referred toasthe “Rehabilita-
tion Era” in criminal justice. At the beginning of the
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1970s, a noted scholar in the field could even observe,
“Except for. . .some political, law enforcement, judi-
cial, and correctional officials, almost no responsible
person isadvocating avery austere or retributive stance
in dealing with offenders. ...”

By the 1970s, opponents were able to point to the fact
that crime rates had risen during the 1960sas proof that
rehabilitation did not work. Political campaignsemphasiz-
ing law and order began moving criminal issues to the
forefront of the political arena. Increasingly, publicatten-
tion was focused on the dangers of street crime and on
stronger law enforcement and more imprisonmentas pri-
mary crime-control strategies. Less was said about the
causes of criminalbehavior? This shift in philosophy was
underscored by the national attention given to a contro-
versial 1987study concludingthat, while costly, incarcera-
tion savesthe public money because a criminalbehind bars
is not committing new crimes.’

The 1980sswing in philosophy also was influenced
by the same drive present in medical care and national
defense, two other areas of rapid increascs—you can’t
be safe enough.

Politically, ...aprogram that failsto getx percent
of poor citizens off the welfare rolls by a given
time isone thing, and aprogram that failsto keep
even one convicted criminal under correctional
supervisionfrom harmingeven one innocent citi-
zen is quite another?

No matter how strong the merits behind a criminal jus-
tice policy decision, the fear factor is typically brought forth
to try to assure Victory. For example, in 1990, Hennepin
County (Minneapolis) produced a comprehensive, well-
documentedreport to the Minnesota legislatureon the need
for a new local detention center. Nevertheless, its next-to-
It sentence sounded the warning: “If the wrong person is
released to relieve ADC [Adult Detention Center] crowd-
ing, the costs might be measured in human lives.”

The elected officialsinterviewed for this project were
generally active in the field of criminal justice and more
aware than most of the nature of the system’s problems.
Nevertheless, they readily pointed out that they were con-
stantlyawarethat they must not be labeled “softon crime”
or they would be extremely vulnerable in the next elec-
tion. Any leadership role they might play was constrained
by this reality. This dilemmawas appreciated, although re-
gretfully,by at least one state prison system administrator:

We have what | considervery enlightened legisla-
tive committees. Chairs of our judiciary commit-
teesare smart guys. Soit hasbeen a nice environ-
ment, but it is changing. The Willy Horton
syndrome has been seared into peoples’ memo-
ries. They know they can push a button. They
know fear is a big thing with the public and there
is nothing like exploited fear.”’

Diffused Responsibility

- ‘Fragmented,” “divided,” ‘splintered,” and ‘decen-
tralized’ are the adjectives most commonly used to de-
scribe the American system of criminal justice. ... Words

suchasfragmented and divided, however, refer notonly to
demarcations in authority, but to differences in states of
mind, and not only to physical distances, but to distances in
philosophy and outlook.”” These words were contained in A
National Strategy to Reduce Crime,the 1971landmark report
on the National Advisory Commissionon Criminal Justice’s
standards and goals. They remain an apt description today.

Our constitutional system contains many legal safe-
guards to ensure substantial independence of each com-
ponent in carrying out its mission. The goal is to ensure
impartial justice as well as to check abuse. Those who
shaped our governmental institutions were wary of a
strong government with broad police powers. They appor-
tioned narrowly defined criminal justice responsibilities
among separate authorities. Each authority was further
checked by having to stand forelection and depend on sep-
arately elected general government officials for funding.
Almost all states have maintained an independently se-
lected judiciary, parole board, and pubtic defender and a
separately elected prosecutor, sheriff, and clerk of court.
Law enforcement, probation and parole supervision, and
prisons are generally executive branch functions.

As noted, the power to define criminal acts and pre-
scribe punishment was reserved to the legislative branch.
Increasingly, however, this power isbeing exercised as if it
should be absolute, rather than balanced by the actions of
judges, prosecutors, or correctional authorities. Enacting
mandated sentences and narrowly defined sentencing
guidelineshasbecome an outlet for legislative frustration
with what is seen as an unresponsive criminal justice sys-
tem. For some legislators, however, such mandatory legis-
lation is simply an expedient reaction to perceived public
dissatisfaction and legal processes that are little under-
stood or appreciated.

The chief judge of the Maryland Court of Appeals ex-
pressed his frustration over the effect of tough sentencing
legislation on the court systemin testimony before a Balti-
more Bar Association committee:

The legislature for reasons that we have heard
over and over again is unwilling to reduce these
crimes, and | am thinking of DUI first offense,
theft, first time possession of narcotics, unwilling
to put them under the six-month or three-month
limit to keep them in the District Court. . ..
[T)hey say it sends the wrong message to the pub-
lic, we are being soft on criminals. ...

The Bar’s report concluded:

While it might well serve individual political am-
bition to give lip service to being tough on crime,
the result is merely to allow an already overbur-
dened Circuit Court to be deluged further with
casesnever intended for it. An elected represen-
tativebeing thus tough on crime simply forcesthe
Circuit Court to deal with petty offenses when
dangerousfelonies could and should be its focus.!?

Intergovernmentally, “distances in philosophy and
outlook’” are also driven as much by money as by mission.
With the cost of criminal justice continuing its 15-year
climb, tension has mounted. A major source of this tension
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stems from the fact that the general government body that
must pay the bills has not necessarily set the tougher policy.

Some of the fragmentation of criminal justice funding
between units of general government has its roots in the
historic desire to establish checks on the criminal justice
system. For example, the tradition of municipal fundingof
police links program accountabilitywith the constituency
receiving the service. In contrast, state funding of local
court systemsgrew out of a need to address underfunding
in some localities that limited equal access to justice.
However, such separation of responsibilities creates sig-
nificant intergovernmental tensions.

County officials point out that it is relatively easy for
municipalitiesto get tough on crime because they have only
law enforcement. They do not have to support the costs of
the jail, prosecutor, public defender, court, or probation/pa-
role borne by the county. While the state usually pays a por-
tion of these court and correctional expenses, criminal jus-
tice costs represent a much smaller portion of the state
budget than of a county budget. Increasesin county responsi-
bility, therefore, are more difficult to absorb. A city council
passing an ordinance mandating the maximum sentence (30
days in jail) allowed under state law for a drug-related of-
fense, obviously, createsan impact for the countyjail. Evena
speeding crackdown can overwhelm the county clerk’s office
and strain available courtroom space.

Furthermore, in afocus group discussionfor this proj-
ect, county elected officials stated their belief that state
legislatorshave no concept of what it costswhen “they leg-
islate tough sanctionsto support their reelection’” and that
few have an appreciation of the effect on the total system
of the rate at which people arc arrested. Even when a fis-
cal impact process on proposed changes in the criminal
code or operational mandates exists, these county officials
believe that many legislatures do not adhere to the policy
or do not take fiscal statements seriously.

The federal legislative process is equally criticized.
Some counties and state officialsfault the federal war on
drugs for concentrating funds on law enforcement and ig-
noring the impact on the courts and correctional systems
or the need for treatment services. Many city officialsare
equally vocal in their criticismthat federal drug money is
being diverted in the state allocation processesand is not
reaching the cities whose law enforcement efforts are the
first line of defense.

The first report on the administration’sdrug strategy
called for a balanced approach to include punishment,
education, and treatment. But in a February 1990appcar-
ance before the Senate Judiciary Committee, Office of
National Drug Control Director William J. Bennett ob-
served, “Should we have drug education programs or
should we have tough policy? If | have the choice of only
one, | will take policy every time.”** Limited funding al-
most always makes choice necessary.

In the most positive light, the concerns of our found-
ing fathers are well served by such intergovernmental
funding debates. Programmatic extremes will be avoided
as each unit of government advocates that greater atten-
tion be givento the responsibilitiesit carries. Whether this
is a constructive debate depends on whether the respec-

tivc government officials arc attempting to better shoul-
der or to shed program responsibility.

Difficulties in Understanding
the Criminal Justice System

As noted, few elected officialshave had direct contact
with the criminal justice system. Only 16 percent of the
more than 7,000 state legislatorsare attorneys, and not all
of them have practiced criminal law.!4 A 1976U.S. Gener-
al Accounting Office (GAO) report, System in Crisis,
picked up on an Oregon planner’scomment, “Perhapsthe
most important thing that the criminaljustice planner has
to say about the [trial-sentencing] sector is that we know
very little about it.”*3 Such lack of knowledge, at least on
the part of general government officials, has not changed.

One problem is system complexity. The constitutional
checks discussed previously contribute to this complexity.
An elected official must sort through the impacts of many
separate professional responsibilities and procedures in
trying to decide what he or she actually needs to know. In
addition, while an offender may proceed in a precisely pre-
scribed way through legal steps that define the “system,”
trying to trace governmental administrative accountability
forwhere the offender may be at any given point is daunting.

This complexity will be addressed throughout this
study. One administrative example, as illustrated in Fig-
ure 2-1, will suffice at this point: The offender is arrested
by a city-funded police department and booked at a coun-
ty-funded jail. Throughout, the official records will be the
responsibility of a state-funded clerk‘s office. The offend-
eristried by a state-paidjudge in a county-fundedbuilding
by a city-funded prosecutor’s officewho may depend on a
state-funded laboratory for analysis of evidence. If indi-
gent, the offender will be defended by a state-funded pub-
lic defender’s office. The offender may be placed under
the supervision of a county-funded probation officer with
the directiveto participate in a city-funded education pro-
gram. If the offender fails probation, the county-funded
probation department will try to get the state-funded
court to rule that he or shebe placed in the county-funded
jail or the state-funded prison system.

Differences from one system to another, even withir
the same state, further complicate efforts by general gov-
ernment officials to understand the concurrent and frag:
mented responsibilities depicted in Figure 2-1. Basic
sources of information—including this report—cannot
speakto the specificsof eachjurisdiction because the com-
binations are almost endless. For example, one locality
may have court-appointed probation officers, another
state employed, and in stillanother probation may be a lo-
cal responsibility. Criminal courts will be referred to by
different names, asare prosecutors. Indigent defense may
be provided by the county, state, private bar, or some com-
bination of these sources. The county sheriff may be the
chief policing authority and jail administrator, and provide
court security, or may serve only ‘inthe last capacity.

Another problem is political avoidance. When asked
whether his governor, whom he had described as supportive,
had any background in criminal justice, a prison adminis-
trator replied, “He is too smart for that. . .too clever.. ..
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Figure 2-1

Overlapping Governmental Responsibility for a Case in a Representative Criminal Justice System
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He knows enough governors to know that corrections is
something that can only hurt you.” A senior state legisla-
tor doubted that even half his fellow legislatorshave ever
spoken with ajudge about criminal justice. County elected
officials indicated that they talk to other elected officials
about criminaljustice only at budget time or when there is
an inescapablecrisis. State legislatorswho might regularly
show up at a local day-care or education discussion “don’t
want to be associated with negative issues like alternatives
to incarceration.”®

A final problem isthe tendency of criminal justice of-
ficials to isolate themselves. Most state and local correc-
tional officialswould agree with a recent comment by the
director of the federal Bureau of Prisons, “My greatest
disappointment—which is probably one my predecessors
would share—isthe total misunderstandingby the public
of what we do.”” The roots of such a lack of understanding
were well articulated in the following observation made
two decades ago: “Correctional managersgenerally fail to
make their values explicit either because they are not sure
what the goals of correction should be or because they fear
that if these values are enunciated, they may be rejected
by superiors, colleagues, or subordinates. Since he is nei-
ther elected nor appointed as political leaders are, he
tends to act more as a functional bureaucrat. . .. [Hle
avoids setting goals or enunciating values that might
create such controversy.”®

From an entirely different perspective, of institution-
al strength rather than weakness, some court officialsbe-
lieve they need to isolate themselves to preserve separa-
tion of powers. A judge who has testified against a
particular law in a legislative hearing may be perceived as
having prejudged the issue. Furthermore, distrust may be
operative. For example, although the report of the 1989
“landmark” conference on the legislative-judicial rela-
tionships noted that increased communicationwas desir-
able, the report also noted that “a lack of respect for the
separation of powers” could give judicial-legislative coun-
cils “the potential disadvantage of increasing legislative
dominance over the judicial branch.”*

Prosecutors, sheriffs, and judges may try to isolate
themselves rather than deal with general government
budget scrutiny. They feel protected by their constitution-
al authority and mission. In addition, the fact that they do
not serve at the pleasure of the budget authority, as do
otheragency heads, further reduces their need to compro-
mise. In fact, under the separation of powers in 20 states,
judicial budget requests must be sent to the legislature
without any executive branch revision.?

Finally, in criminaljustice, the fear factor can be sum-
moned by almostall criminaljustice officialsin an attempt
to close out unwelcome inquiry. Local elected officialsin-
terviewed said that they did not have a problem with crimi-
nal justice technical language. The “jargon”that does get
in the way of open debate is the language of fear that is
sometimes used strategically against them: “How can you
not arm law enforcement officersas well as the criminals
are?” “You just don’t understand the life and death world
we’re dealing with.”

Summary

America’s criminal justice system is complex and not
well understood. It is based, first, on a balance of powers
that reserves to the legislative branch the power to define
what actsare crimesand the degree to which they are tobe
sanctioned. In the last few decades, the public, legislators,
chief executives, members of the judiciary, and criminal
justice officials have embraced a range of preferred sanc-
tions. Rehabilitationand reduced rates of incarceration in
the 1960s were followed by more active arrest, prosecution,
and sentencing legislation beginning in the mid-1970s. This
swingwas spurred by shortcomingsin rehabilitation and by
victim rights movements that magnified the debate about
whether the criminaljustice systemwas dealingadequate-
ly with criminals. By the mid-1980s, incapacitationbecame
the dominant response to the public’s personal fear of
crime, with state, local, and federal general government
elected officialsin the forefront of legislative change to
toughen criminal penalties.

America’s criminal justice system is grounded, further,
on administrative checks and balances. Disparate authority
between independently elected officialsand units of govern-
ment was established to prevent dictatorial abuse df “’police
power” and to assure impartiality in determining the guilt
and sanctioning of individuals. However, the fragmenta-
tion of the criminal justice system contributes to lack of
knowledge and/or lack of acceptance of responsibility
among elected officials and criminal justice authorities.

Finally, much of the general public, as well as the ma-
jority of general government elected officials, has had
minimal contact with the criminaljustice system. This iso-
lation, combined with elements of fear, leads to pressure
for expedient solutions. However, the complexity of the
criminaljustice structure creates the potential for expedi-
ent solutions to have exponential effects, both within the
criminal justice system and on other units of government.

THE CRIMINALJUSTICE
SENTENCING SYSTEM

A number of components go into deciding if an of-
fender is to be punished, how, and for how long. General
government elected officialsneed to understand the basic
dynamics of these decision processesin their pursuit of the
most effective responses to crime. Such an understanding
will help distinguish when their responsibility is best car-
ried out through sentencing laws, which is the focus of this
chapter, or through allocation of budget resources, over-
sight of services, policy coordination, or increased public
awarenessand involvement, which will be explored in the
following chapters.

This section describes those criminal justice proce-
dures that carry out the finding of guilt and the time
served. It will look at bill of rights protections and court
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management, as well as the role of the prosecutor, public
defender, judge, and parole board. While this overview
provides basic information for those not familiar with
criminal justice processes, more importantly, it presents
all readers with a discussion of issues that need to be ad-
dressed by those who would dictate that turnstile justice
must stop through sentencing law changes, rather than
through focusing on what contributes to the perception of
turnstile justice.

Is The Criminal Justice System Sound?

The perceived unresponsiveness of the criminal jus-
tice system is expressed in numerous public pronounce-
ments: Criminals are being let off too easy. They’re back on
the streetbefore the copsare. Arrestsaren’t prosecuted. Of-
fendersare given no or minimal time. If they are locked up,
they serve only a small fraction of their sentences.

Gallup Poll results in 1989,1985,and 1981have been
consistent. Half the people surveyed have confidence in
the police to protect them from violent crime. But, only
slightly more than 25 percent have confidence in the ability
of the courts to convict and sentence criminals properly.”
Elected officials have reacted to this dissatisfaction. “Do
something about crime” has been translated as “counter
weak judicial processes by legislating tougher sentences.”

This lack of confidence in the courts stems from both
a lack of understanding of the sentencing system and the
extraordinary growth in incarceration discussed in Chap-
ter 1.Before lookingat the sentencingprocessand its con-
stitutional framework, it is important also to have an idea
of how a decade of continual growth has affected the func-
tioning of the court system.

When the Los Angeles Times asked more than 2,000
criminaljustice officials, “Is Los Angeles’ criminal justice
system basically sound?* 71-81 percent of the judges and
prosecutorssaid it was. However, only 50-55percent of po-
lice, probation officers, and publicdefendersagreed. “The
further removed from the street, it would secm, the more
optimistic the view.” While only one-third of the judges
saw deterioration, 45-55 percent of the police, prosecu-
tors, and probation officers and 70 percent of the public
defendersbelieved that the quality of justice had deterio-
rated over the decade of the 1980s.2

This type of response is not limited to one city. In
1988, the American Bar Association (ABA) produced a
major report entitled Criminal Justice in Crisis. The origi-
nal purpose of the report was to “examine the extent, if
any, to which constitutionally guaranteed protections
were creating problems in the criminal justice system as
samecritics contended. [Instead, the] Committee found a
system struggling to survive. The crisis resulted from a
lack of resourcesrather than from the preservation of con-
stitutional protections as alleged.””

The ABA committee conducted hearings in three ci-
tiesand surveyed more than 1,000 persons involved in the
justice system—judges, prosecutors, defense attorneys
and law enforcement professionals—throughout the na-
tion. They “found a systemsufferingfromnot one, but two
crises. Furthermore, they found that these crisesextended

to every part of the justice system, from investigation to
the courts and through the corrections system. The first
crisisisthat the entire system is starved for resources. The
second crisis is the drug crisis.” A follow-up report, re-
leased in August 1990, observed that “[i]n the months
since the report was made public, this situation has dra-
matically deteriorated.”**

Thedrug crisisand increasingrates of reported crime
began in the mid-1980s. As noted in Chapter 1, total ar-
rests began increasing during the 1970s, even though the
crime rate was not increasing, due to better police train-
ing, sophisticated technology, adjustments to restrictive
Supreme Court rulings, and increased willingness of citi-
zens 1o report crime.

The staffingof most heavily impacted judicial systems
was not increased to reflect the increased arrest activity
within the court’sjurisdiction. For example, between 1980
and 1989, there was a 149percent increase in the number
of criminal casesin Los Angeles Superior Court, but only
a21percent increase in the number of judgesand a 40 per-
cent increase in the number of public defenders.? There-
fore, the ability of judicial systemsto absorb the increases
caused by increased drug arrests and crime rates since
1985 has been severely strained by low staffing.

The pressure on the judicial system from the in-
creased criminal caseloadsalso affects civil cases. Accord-
ingto a local bar association study, while Baltimore City’s
backlog of criminal cases has increased from 1,400 to
2,300, the time to trial for civil jury cases has slipped from
13 months to two years since 1988. The association con-
cludesthat “evenif funding to maintain the current level
of expenditures is found, since criminal cases must take
priority, the Circuit Court may be unable to try civil cases
altogether in three to five years.”?

In fact, the civil docket is an endangered species
in many jurisdictions. Chief Justice Malcolm Lu-
cas of the California Supreme Court accurately
described the situation when he said that “drug
cases are swamping the courts. The system has
begun to take on so much water we are close to
foundering. Too often, civil cases get drowned.” . ..
Vermont recently declared a six-monthmoratori-
um of civil jury trials because it lacked sufficient
resources to support both criminaland civil trials.
In the Federal District Court for the Northern
District of Florida, criminal filings have inun-
dated the courts, and now outpace civil filingshby a

four to one margin, exactly the reverse of the ra-
tio just five years ago.”’

The ABA report emphasizedthat, “Theseare not isolated
examples. The gradual ‘shutdown’ of the civil justice sys-
tem s spreading throughout the nation. . . .The closing of
the civil docket threatens to disenfranchise all citizens.”
Thebacklog in state courts was echoed by the Federal
Courts Study Committee: “The deterioration in the in-
dices of federal judicial performance has been g[radual,
but the expanded federal effort to reduce drug tratficking
has led to a recent surge in federal criminal trials that is
preventing federal judges in major metropolitan areas
from scheduling civil trials, especially civil jury trials.
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Court backlog also has a direct effect on county jails
and other detention facilities. The Minnesota legislature
ordered Hennepin County to reexamine further changes
in court procedures before the legislature would approve
funding a new detention facility. The Hennepin report
summarized the effectof increased arrestsand court back-
log on jails well:

[T}he number of people in [jail] on any given day
isthe result of two primary influences. The firstis
... police agencies, which decide who among the
people arrested will be brought to the [jail]. The
second is the court, prosecuting attorneys, and
defense attorneys, whose actions determine how
long people are detained. .. .As a processing fa-
cility between the police and the courts, the [jail]
functions much like a pipeline for the criminal
justice system. ... The people and systemsadjust
as much as possible to the added load until it be-
comes too much. At that point, the pipeline clogs
and cases startbacking up on the court’s calendar
and, more visibly, in the [jail].3

As will be discussed more fully in Chapter 5, numerous
county jails are under court-ordered population caps in
part because of court backlog, as well as new legislative
criminal sanctions, increased arrests, and prison backlog.
The extraordinary growth, which has affected timely
1e5ponse Of the courts to tiviy asweh ascriminal casesand
has overloadedjails, also has reduced the amount of pro-
fessional time spent on each case. This has diluted the
meting out of justice. The California Senate Judiciary
Committee’svice chairman was highly critical of the Los An-
geles district attorney on learning that three-quartersof the

“special allegations,” intended by legislators to prevent re-
peat offenders from being granted probation or to increase
their sentences, were dropped under plea agreements:

If he really did what the law told him to do, these
guyswouldn’t be circulatingout on the streetand
back through the courts all the time, the state
senator charged. That’s exactly what we should
be doing, District Attorney Ira Riener agreed,
but, if roughly more than 5% [of cases]go to trial,
everything shuts down. The system is function-
ing—and | suppose you could put quotes around
“functioning’—bccausconly 5% of the cases are
going to trial.*!

Why Do “Criminals” Go Free?

Although we are taught that a person is innocent
until proven guilty, the fact that 4Spercent ofarrestsare
not prosecuted is a source of public frustration and, at
times, anger that “criminals have gotten off on a technical-
ity.” Figure 2-2 outlines the principal decision points that
may result in an “arrestee” not being prosecuted.

Prosecutors control the case outcome at more deci-
sion points than any other official.>? Indeed, the prosecu-
tor may be the most powerful criminal justice actor in the
system. In almostall states, caseswill not be initiated with-
out the prosecutor’s decision or concurrence to press
charges against the defendant. Typically, the prosecutor
controls how serious a charge will be brought. At any
point, the prosecutor has the sole power to decide that the
charge(s) will be dropped (nolle prosequi). The prosecutor
also may move to enhance or to reduce the charge, which
frequently affects the defendant’sdecision to plead guilty.”
The judge or jury can act only on the charges brought.

Figure 2-2
Typical Outcome of 100 Felony Arrests Brought by the Police for Prosecution, 1988
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The mission of the prosecutor isnot just to prosecute,
but to successfully prosecute guilty parties. “ldon’t be-
lieve in filing a case just because the cop thinks that the
guy’s going to plead guilty. If we can’t make the case, I
don’tfileit. It means I’'m doing my job, that I’'m not a rub-
ber stampfor the cops.”* The prosecutor is looking for ev-
idence that there is probable cause that the person is
guilty. For example, if everyone present in a household
during a drugbust is arrested, the prosecutor may have to
refuse to file charges against several who may have been
bystanders, or else file a lesser charge, diverting the case
to misdemeanor court.

Although the judiciary makes the ultimate decision
on constitutional issues, the prosecutor’s office is a key
place where constitutional protections must be recognized
if prosecution is to be successful. In criminal cases, the
most crucial court rulings are interpretationsof the fed-
eral Bill of Rights, cited below (emphasisadded), or paral-
lel provisions of state constitutions:

The Fourth Amendment—The right of the people tobe
secure in their persons, houses, papers, and cffects,
againstunreasonablesearches and seizures, shallnot be
violated, and no Warrants shall issue, but upon prob-
ablecause, supported by Oath oraffirmation,and par-
ticularly describingthe place to be searched, and the
persons or things to be seized.

The FifthAmendment—No person shall be held to an-
swerfora capital, or otherwise infamouscrime, unless
on a presentment or indictment of a Grand Jury, ex-
cept in cases arising in the land or naval forces, or in
the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the
same offence to be swice put injeopardy of life or limb;
nor shallbe compelled in any criminal case to be a wit-
ness against himself, nor be deprived d Iife, liberty, or prop-
erty, without due process of law; nor shall private property
be taken for public use, without just compensation.

The Sixth Amendment—In all criminal prosecutions, the
accused shall enjoy the right to a speedy anrd public frial,
by an mpartsEl jury of the State and district wherein the
crime shall have been committed, which district shall
have been previously ascertained by law, and to be in-
Jormed of the nature and cause of the accusation; to be
confrontedwith the witnesses against him, to have com-
pulsory process for dotaining witnesses in his favor, and
to have the Assistance of Counsel for his defence.

The Eighth Amendment— Excessive bail shall not be re-
quired, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.

The Fourteenth Amendment—(in part) .. .No Slate shall
make or enforceany law which shall abridge theprivileges
or immunities of citizens of the United Slates; nor shall any
State deprive any person of life, liberty, or property,
without due process af law; nor deny to any person within
its jurisdiction the equal protection of the laws. . ..

In this review of intergovernmental relations, there is
no need to examine the many specific court rulings that
have applied these provisionsto check the police power of
the state. It is necessary only to emphasize that this is the
proper role of the judicial branch. Individuals elected to
the executivebranch and to the legislativebranch may feel
that they cannot carry out what they perceive to be the
popular will of the people because of these court rulings.
However, this same struggle was at the heart of the origi-
nal constitutional debates. Those who insisted on adop-
tion of the first ten amendments as a condition of their
support for the constitution prevailed in enshrining the
principlethat the will of the majority will be constrained to
protect the rights of the individual.

Inadiscussionof the politics of criminal justice, how-
ever, it isrelevant to note that there isa strong movement
to limit the challenges (habeas corpus petitions) that a
prisoner can make to state convictionin the federal courts
based on federal constitutional grounds. (Habeas corpusis
literally translated ““producethe body” and isa petition to
a court to review the legality of a person being detained.)

A major element of the 1991presidential crime pack-
age was to severelylimit federal court review of statecrim-
inal convictions. In calling for a limit on federal habeas
corpus petitions, the 1990 report of the Federal Courts
Study Committee pointed out that the 537 habeas corpus
petitionsfiled in federal court In 1945had grown to 10,521
in 1989.35 While this 20-fold increase is far in excess of the
four-fold growth in the prisoner population since 1945, it
should be noted that in the last 15years habeas petitions
have increased onlyat half the rate of prisoner population
increases. The fact that an offenderis only half as likely to
appeal as 15 years ago may be attributable to changes in
the makeup of the federal bench, making a successful ap-
peal less likely, or it may reflect the accommodation
throughout the criminal justice system to earlier constitu-
tional decisions, making such suits less necessary.

Retired Associate Justice Lewis Powell headed an Ad
Hoc Committee on Federal Habeas Corpus in Capital
Cases. Its 1989report concluded that capital cases “should
be subjectto one fairand complete course of collateral re-
view in the state and federal system, free from time pres-
sure of impending execution and with the assistance of
competent counsel.” Chief Justice William H. Rehnquist,
in reaffirming his endorsement of the Powell committee’s
report in 1992, observed that:

[Clapital habeas presents essentiallya question of
federalism—strikingthe proper balance between
the lawful authority of the states and the role of
the federal courtsin protecting the capital defen-
dant. The present system accomplishes neither
purpose very well .. .[collateral review] will goa
long way towards removing one major source of
friction between the state and federal systems.3¢

The collateral review proposal would compensate for dif-
ferencesin state laws governing capital cases. Some states
do not provide counsel for indigents during the appeal
process, some do not fund the cost of investigationsor ex-
pert witnesses, and some do not permit new evidenceto be
entered on appeal even for someone facing a death sen-
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tence. In contrast, proposals to achieve finality in dcath
sentence decisions by enacting shorter time limits or
otherwiselimiting federal habeasappealsare based on the
assumptionthat all defendants have had the same chance
to make their case.

Sharp restrictions on federal writs of habeas corpus
from state court convictions would place greater impor-
tance on state laws. In some states, this could lead to
greater protection of defendants’ rights, as noted in the
1989ACIR study State Constitutionsin the Federal System.’
Many state constitutions have spelled out greater restric-
tions in such areas as obtaining evidence and determining
probable cause. These greater protections can prevail
evennow. Ifastate courthas includeda “plain statement”
that it is basing its decision on “independent and ade-
quate” state grounds, the U.S. Supreme Court held in
Michigan v. Long® that it should not hear an appeal of such
a state ruling. However, recent rulings by the New Jersey
Supreme Court—State v. Mollica®® (1989) and State V.
Minter® (1989)—held that evidence obtained by FBI
agents under less restrictive federal requirements can be
used in a state criminal proceeding as long as it cannot be
proven that state/local officials and federal agents had
acted in concert to circumvent more exactingstate laws re-
garding wire taps, search warrants, and the like.

Even when state laws prevail, defense advocates
worry that while some states may choose to move further
than the federal government, there needs to be a floor to
pressure law enforcement systems in other states to ob-
serve the basic protections of the federal Constitution.
Given the heavy reliance on the U.S. Constitution in this
century to assert defendant rights, it also will take consid-
erable time for states to build abody of case law interpret-
ing state constitutional provisions that are adequate to
guide law enforcement activities. Finally, the opportunity to
have a state conviction reviewed in a federal court after the
appeal of the original finding of guilt has been exhausted is
particularly important to the poor. If an offender was not
well represented originally and relevant constitutional chal-
lenges were not raised, they may not be raised in appeal—
they may only be raised under a writ of habeas corpus.

In the daily functioning of the criminal justice system,
the prosecutor’s office is the critical focus for constitutional
rights decisions. Was the evidence obtained properly? Is it
sufficient to indicate probable cause? The degree of case
screening done by the prosecutor’s office before the charges
are filed varies. Jurisdictions with high rejection rates of ar-
rests through screening by the prosecutor’s office prior to
court filing have lower rates of court dismissals. Those with
low arrest rejection rates have higher dismissal rates.*

Case screening has a major impact on the entire local
criminal justice system. Jail or other detention facilities
may hold people needlessly. Staff and professional time
throughout the system is wasted just in processing the re-
quired paperwork. The earlier the case can be knowledge-
ably screened, the less waste there will be of system re-
sources. Nevertheless, the number of prosecutor’soffices
that review cases before a preliminary court hearing has
dropped to only half. Early screeningwas most prevalent
in the West and Midwest, and used least in the South.*?

The first and most productive way to improve cas
screening is at the point of arrest. Some prosecutor’sof
ficeshave set up regular communicationand training wit
law enforcement agenciesto heighten the officers’ aware
ness of where arrests are weak. This is particularly impor
tant in fast-growing or high turnover departmentsbecaus
younger officerstend to make arrests at a higher rate tha
older officers.*

It is not always possible to train all officerson the bea
adequately, however. Faced with severe overcrowding
the Hennepin County sheriff requested the Minneapoli
police department to require that a watch command su
pervisor approve all “probable cause” arrests. (Althougl
not referred to as “probable cause” arrests in other juris
dictions, these are the type of arrests in the earlier exam
ple, where everyonein the room isarrested in a drugbust.
These types of bookings in Hennepin County resulted r
people being held in the detention center 25 percent long
erbefore they were released or charged than persons wh¢
were formally charged.*

Even with improved communication and training
the philosophic push behind increased arrests simply
may be transferred to produce an impact on anothei
part of the system. “Police officers have become so fa.
miliar with what felonies the district attorney will an¢
will not accept, that they routinely bypassthe D.A.’s of.
fice submitting to the city attorney hundreds of cases
each week that are then prosecuted as misdemeanors in
Municipal Court.”45

Shorter time limits between arrest and filing
charges isanotherway to reduce the number of person!
held in jail who may not be charged. This actually may
also improve investigative work, according to the Na«
tional Center for State Courts:

In most criminal cases, the evidence that police
have at the time of arrest is the evidence that
the prosecution will have to rely on at trial.
Cases rarely get stronger with the passage of
time. Forcing the police department to focus its
energies and its investigative resources within
that 36 hours after arrest may, in fact, result in
better cases being presented for prosecution.
The luxury of having 50 or 60 hours after book-
ing to present a case can result in an indifferent
“let the detectiveshandle ittomorrowattitude”
which doesnot enhance the resolution of crimi-
nal investigations.*

Such examples of improved communicationand coor-
dination between elements of the criminal justice system
may create greater efficiency,but they will not necessarily
reduce all sources of tension between the prosecutor, who
isindependently elected in all but five states, and the mul-
tiple law enforcement agencies within his or her jurisdic-
tion. Different philosophies may be represented. In addi-
tion, if the staffing of the prosecutor’s office has not kept
pace with increased arrests, the priorities of the prosecu
tor may grow even more distant from the activitiesof la
enforcement officers. Accordingto a 1989 seven-part se
ries in the Los Angeles limes,
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[only]four in every ten adult suspectsarrested by
the Los Angeles Police Department for the most
seriouscrimes had either felony or misdemeanor
charges filed against them. A decade ago, the fil-
ing rate was double that. . ..In 1970, 30% of all
adult suspectsarrested in Los Angeles for Part |
crimes—homicide, rape, robbery, aggravated as-
sault, burglary, larceny and vehicle thcft—had
felony charges filed against them. By 1980, the
rate dropped to 21%. By 1989, it was 17%.%

The drop between 1980and 1989 is explained in part by a
1986law requiring officersto make arrests in domestic vio-
lence situations, even when prosecution is unlikely. Nev-
ertheless, high increases in arrests have not been trans-
lated into equally high increases in prosecutions, even
though—and in part because —the caseload of the prose-
cutor’s office doubled during the decade of the 1980s.
The serieswent on to report that, “Like their counter-
partsin local law enforcement, federal authorities say many
crimesthat once were vigorously investigated are now tossed
aside, largely because prosecutorsare too busy with more se-
rious offenses.” FBI spokesman Fred Reagan said that:

[Ijn the spirit of accommodation,the FBI and the
U.S. attorney’s office agreed upon filing stan-
dards so neither agency would waste time or ef-
fort pursuing insignificant or probably unprov-
able cases. We found in recent years that our
people were running around and spreadingthem-
selves too thin on cases that didn’t have a lot of
‘quality’to themn.*®

Quality seemed to be a fighting word in this look at police/
prosecutor relations. Local prosecutors were quoted as
saying that “with arrests increasing, the quality of many
Police Department investigations has declined, leaving
them little choice but to reject outright or try to settle by
pleabargaina growing number of cases that cannot be won
in court.” A police detective was reported to have
“snapped,” “Prosecutorial discretion is the biggest prob-
lem in the system today. ... They will only file cases that
my 10-year-old son could successfully prosecute.”

Thus, unrelenting growth can exacerbate the tension
inherentin the checks and balances of the criminal justice
system. When increased law enforcement resources are
not matched by an increased capability to process these ar-
restsand a case isdropped, law enforcement officialsfeel
ill-served, whether the case was dropped for valid consti-
tutional concerns or not. With significantlygreater public
trust in the police than in the “court,” police complaints
about the criminal justice system carry political weight.

Generalgovernmentelected officials find themselves
caught in the middle in trying to address the public’scon-
cem: “Why do ‘criminals’go free?” An important starting
point for the discussion that must be fostered is that it is
not as simple as saying “the court” is too lenient.

Right to Counsel

For those who believe that the judicial system is let-
ting criminals off too easy, the fact that tax dollars may be

paying for their defense is, at the least, politically unpopu-
lar. This attitude was exemplified in administrative inter-
pretations that federal war on drugs money would not be
used to fund the “enemy,” which made it necessary for
Congressto insert specificsupport for public defenders in
intergovernmental grant legislation.

A constitutional right to be represented by a lawyer
has been establishedthrough U.S. Supreme Court rulings
over the last 60 years. Initially, the Sixth Amendment
“rightto counsel”was applied only to federal prosecutions
and, usually, was interpreted to mean that the accused
only had the right to retain an attorney, not to have one
provided. In 1932,Powell v. Alabama extended thisprotec-
tion to the states through the due process clause of the
Fourteenth Amendment. “The volume of indigent repre-
sentation remained relatively modest, largely subject to
judicial discretionand highly varied between jurisdictions
until 1963. That year, in the landmark case of Gideon v.
Wainwright,the Supreme Court ruled that a lawyer must
be provided for a person without funds who is tried for a
felony offcnse.”

The Bureau of Justice Statistics (BJS) estimates that
over 40 percent of felony defendantsare classified as indi-
gent. However, in many large cities where poverty is most
prevalent, the number is far higher. For example, according
to the local Bar Association, most defendants in Baltimore
City are represented by the Office of Public Defender.
Therefore, it is important that only 10 states rely solely on
local funding for public defender offices, while 20 stateshave
state-supportedsystems, and in eight other states more than
half of public defender funding is provided by the state.’!
The remaining states use systems of private counsel.

In 60 percent of all counties, predominantly in the
South, judgesassign counsel from a list of available private
attorneys. This is down from 72 percent of the countiesin
1973,as more public defender offices have been established.
In fact, 43 of the 50 largest counties, with over two-thirds of
the nation’s population, use public defender offices.*

Assignment of counsel can be made at initialbooking,
but it is often made at the first appearance before a judge.
One-third of all counties responding to a national survey
reported that they provide a lawyer within 24 hours of ar-
rest. In 42 percent of the counties, however, it took longer
than 48 hours, increasing the need for jail beds. Early
representation is more likely to occur in counties with
public defender offices.>

Early and adequate representation has become not
simply a constitutional question. Just like early case
screening by the prosecutor, it can also reduce system
overload. Indigent persons who are not represented—or
who are represented by a lawyer who is not prepared—
may have more serious charges brought against them.
They will be more apt to remain in jail because of higher
bail, reflecting the more serious charge, or because no al-
ternatives to bail are negotiated. More serious charges
alsowill reduce the defendants’ negotiating position in plea
bargaining, making them more apt to receive longer sen-
tences and to actually serve time than nonindigent persons
committing the same criminal act. Each of these outcomes of
inadequate counsel increases public expenditures.
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In March 1990, St. Louis City sued the state of Mis-
souri in federal court to fund more public defender posi-
tions. Thisfollowedthe federal court having found the city
in contempt for exceedingthe court-imposedcap on itsjail
and workhouse populations. Ninety percent of the in-
mates in the workhouse were awaiting trial. According to
the city’s director of human services:

Crowding at the workhouse and understaffing of
public defenders are directly related. When the
inmate population became a problem early this
year, . . .she talked to a dozen officials whose
agencies influence inmate population. “When |
went around and said, ‘What went wrong? What
is it?”, one thing everyone said was. “We need
more public defenders.” Adding public defenders
is a sensible and cost-effective way to eliminate
overcrowding. The alternative, which is to con-
struct additional prison space, would be much
more costly and would do nothing to improvethe
inmates’ rights to a speedy trial.>

Each attorney in the felony section of the state Public
Defender’s Office in Baltimore City handles more than
400 felony cases a year. This is more than two and a half
times the ABA standard of 150 felony cases. “Without
Public Defender or other adequate representation for in-
digents, the cases cannot be prosecuted no matter how
much funding is available to the Police Department, the
jail, or other components of the criminal justice system.”
The officehas ceased to employ expertsbecause of budget
cuts. The head of the Maryland Public Defender Office
“suggested that the situation may not improve unless
someone at the State level understands the significanceof
the Sixth Amendment right to counsel.”**

The challenge to general government elected officialsis
to balance the political unpopularity of funding public de-
fenders with pragmatic considerations of avoiding costly Sys-
tem impacts. For many, finding the balance will carry out
their oath “to uphold the constitution”by assuring that indi-
vidual rights are not overwhelmed in dealing with growth.

Speedy Trial

Because the criminal justice system is essentially
closed, it reacts like a giant water balloon. If one area is
restrained, it will pressure another. As was noted on the
civil side, the more casesthat come in and are not heard,
the longer it will take for any given case. On the criminal
side, the Constitution provides for a speedy trial for cach
case. Because of this restraint, the system cannot “re-
spond” by taking longer. For the elected official who is
concerned about the cost of supervising offenders await-
ingtrial, thisisa welcomerestraint. For the electedofficial
concerned about criminals receiving proper punishment
and/or justice, it may not be.

Most statesand the federal government have adopted
specific time standards, although 15statesand the District

of Columbia either simply prohibit “unreasonable delay”
or have no statutory requirement.> There are many varia-
tions of these speedy trial acts. But, no matter what the

specificd time limit for each stage or for the processasa
whole, most speedy trial acts set shorter time limits if the
person is detained. Continuances requested by the de-
fense are not included. If any time limit is exceeded, the
case may be dismissed.

According to a 1987 Bureau of Justice Assistance
(BJA) survey, courts processed 1percent of all casesim-
mediatelyfollowingarrest. It took less than 3.5 months to
process half the cases. Within six months of arrest, courts
had disposed of 73 percent of the misdemeanor cases and
68 percent of the felony cases. For felonies, the average
time from arrest to sentencing was seven months in 1988.
This is two weeks longer than in 1986, which has exacer-
bated jail overcrowdingin many jurisdictions. Althoughit
takes slightly longer in large urban courts (75 largest coun-
ties), the delay between arrest and sentencing has not in:
creased since 1986.5

Speedytrial acts set maximum trial limits. There isthe
further consideration, however, that most cases shoulc
not take that long. Such concern may stem from:

B Practical attempts to cut system costs;

m  The penology tenet that swift and sure pun-
ishment is more effective than lengthy pun-
ishment; and/or

m The philosophic belief that “Justice delayed
is justice denied.”

Inan attempt to reduce delay for most cases, while al
lowing for extraordinary circumstances, some state legis
laturesor court systemshave set overall standards. For ex
ample, the Minnesota legislature has required tha
judicial districts meet the following standards by July 1
1994:90 percent of criminal casesto be disposed within 12
days, 97 percent within 180days, and Dpercent within 3
days.® These requirements reflect the ABA's recon
mended standards.

Moving more criminal cases within speedy trial con
stitutional restraints hasbeen achievedin most systemsb,,
compressed decision processes and, secondarily, by in
creased administrativeefficiency. For reasons discussedis
Chapter 7, it seldom has been achieved by proportionay
across-the-board personnel increases.

Case Management

“Compressed decision processes” can mean changﬁ!
procedural requirements for more effective case mana
ment. Too often, however, it is simplya euphemism fof
ing forced to spend less time on each case in order to 1
dle more cases. Forced “compression” has senten
ramifications. However, before considering these eff?

a brief review of improved case management as a @
structivealternative will shed some light on how far ard
what means any given court system’s capacity might bi
stretched to accommodate growth without resorting t
“compression.”

During the year ending June 30,1989, there were ar
estimated 19 million admissionsand releases from loca
jails.®® In the 75 largest counties that handle two-thirdso,
all felony prosecutions, this translates into hundreds
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thousands of offenders on any given day who should move
from one step to another in the criminal justice process.
Each day of delay imposes an avcragc of over $50 per per-
son in jail costs alone. A minor loss of efficicncy—5 per-
cent of the people awaiting trial in a 300-pcrson jail being
delayed just four days—will cqual over $500,000 a ycar.

The Federal Courts Study Committee asserted,
“Case management and the better utilization of modern
science and technology are areas in which the burden of
reform falls squarely on the judges themselves.”® This
statement underestimates the general government bud-
get problems of funding improved technology at the same
time that costs resulting from lack of such improvements
still have tobe met. Nevertheless, it istrue, first, that judi-
cial officers must be willing to change time-honored ways
of doing business. Depositionscan be videotaped; oral ar-
guments can be made over a speakerphone; plcadings,
court orders, and other court papers can bc filed electroni-
cally; and closed-circuit television can reduce the need to
transport prisoners to and from the jail.

While police and courts aren’t anywhcrc near
taking full advantage of the technology that’s out
there, some jurisdictions are putting these tools
to dazzling uses, [including] optical scanningand
digital storage of court briefs for rapid cross-town
Or cross-state transmission. .. .New Jersey’ssus-
pects become bytes the second they’re booked,
and are then electronically tracked throughout
their time in the legal system, from arrest
through probation. .. . In the most advanced cir-
cuit courts in Florida, sheriff’sdcpartmcent staff-
erspunch in (or optically scan) all such informa-
tion, and the county court has instant access to
it, .. .the sheriff’s department has access to the
whole court proceeding, including final disposi-
tion of the case. The state attorney’sand public
defender’sofficesare tied into the system, too.. ..
New Jersey isactually close to the paperless crim-
inal justice system.®

Case management not only involves technology, it
also involves procedural changes. Minnesota’sFourth Ju-
dicial District revised its Judicial Assignment Plan to pro-
vide for “single judge” continuity in criminal cases. In
1987, felony trial continuancesaveraged 6.8 per day. That
figuredropped to 4.5 in 1988and to only 1.1per day during
the first half of 1989,at least in part bccausc continuances
could no longer be used to shop for a judge.®2 This kind of
success underscores the position of the National Center
for State Courts that case management restson the will-
ingness of judges to take control of the calendar away from
the prosecutor.®

The American University Adjudication Technical As-
sistance Project’s “Differentiated Case Management-Ex-
pedited Drug Case Management Program” rcprescnts an
even larger procedural change. It isbased on early evalua-
tion of each case by the defense and prosecutor that puts
the case on one of three tracks: expedited, standard, or
complex. ““The main point of this approach is that whatcv-

er the outcome of a case is going to be, determine it and
have it occursooner.”®* Preliminary findingsfrom the nine
major projects currently being funded showed an increase
from only 11 percent of drug casesbeing disposed of in 90
days to 88 percent. For example, Philadelphia’s use of dif-
ferential case management in 1990 reduced its average
case processing time by 70 daysand freed 400jail beds per
day. Philadelphia’sapproach allows no plea bargaining for
cases placed on the expedited track, and the court admin-
istration keeps close track of these cases to assure that
they are not delayed.®

Moving cases more expeditiously also requires look-
ing at the supporting network, for example, forensic labo-
ratory capacity. “It seems to take forever to get murder
weaponsand fingerprintstested by the police lab,”accord-
ing to one 26-year police veteran in Los Angeles.% In Vir-
ginia, the backlog in the state forensic lab serving local
prosecutors typically resulted in a two-month wait for
analyses of crime scene evidence for the presence of
drugs. The time was reduced to 10 working days for 90 per-
cent of the cases through staffingincreasesand local coop-
eration in paring down the tendency to request analysis of
everypotential item at a crime scene, rather than what was
needed to make the case.5’

Reality also points to concerns about whether justice
iscompromised. In Baltimore City, a cooperative effort to

move sclected cases to expedited trial was launched be-
tween the state’s attorney’s office, the public defender’s

office, the district court, and the city jail. However, in the
view of the public defender,

[It] threatens certain constitutional rights. In
drug cases, the analysis of the substance found is
often not available and there is no time for inde-
pendent defense investigation.[T]he State’s At-
torney picksthe people who are eligible, hands us
the police report and tells us it istrue. The client
is told if he pleads guilty he will be released from
jail immediately, if not, the average wait in jail is
47.3 days.®

Nonetheless, the public defender —who hasa strong interest
in reducing his office’s caseload—provides three attorneys
and support staff and admits that the program works 85per-
cent of the time.

Concerns about the balance between efficiency and
justice come from advocates of widely differing criminal
justice positions. “They’re not dispensing justice in Los
Angclcs,” said aretired CaliforniaHighway Patrol officer,
“they’redispensing cases.”® Similarly,the ABA, speaking
for prosecutors, judgcs, and defense attorneys, warned:
“Surcly our nation—and the ABA as the national voice of
the legal profession—recognizes that ‘quantity’ justice
must not displace ‘quality’justice.”™

There are other case management considerations,
which will be discussed under budgeting. For purposes of
understanding the procedures and pressures surrounding
the sentencing decision, it is adequate to underscore that
in order to keep individual case decisions from being
swamped by numbers, it takes proactive comprehensive
analysis, cooperation with all players accepting account-
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ability for reducing delay, professionalism in court admin-
istration, and funds.

Plea Bargaining

A decidedly negative view of what reactive case
management has come to represent was found in an
otherwise straightforward glossary of criminal justice
termsappearing inthe Los Angeles Times. It defined case
management as, “A euphemism by judges and attorneys
to describe plea bargaining.””

Plea bargaining does not have a good reputation. It is
conducted out of the public eye and, assuming the offender
could have been found guilty, its most visible result is a re-
duced sentence. Prohibitions against plea bargaining have
been adopted by Alaska and six of its local jurisdictions.”

While courtroom drama is a staple on television and
in the movies, actually, less than 10 percent of cases go to
trial nationwide. In high-crime cities, even fewer do, with the
number decreasing since 1986 in every offense category ex-
cept rape. Nevertheless, even in these cities, the more seri-
ous the offense, the more likely the case will go to trial. For-
ty-four percent of murder casesgo to trial, 23 percent of rape
cases, 15percent of aggravated assault, 13 percent of rob-
bery, 8 percent of drug trafficking, 7 percent of burglary, 5
percent of larceny, and 6 percent of all other felonies.™

Criminal cases do not go to trial for two reasons: the of-
fender pleads guilty (1) as charged initially or (2) to a lesser
charge through a process of plea bargaining. Approximately
two-thirds of all felony defendants in the 75 largest urban
countieswho plead guilty do so within 24 hours of being ar-
rested.” For the remaining one-third of the defendantswho
plead guilty, plea bargaining achieves some degree of indi-
vidual justice while saving the expense of a full trial.

Because over 90 percent of criminal cases are settled
without going to trial, any shift has the potential to pro-
duce little relative impact on the 90 percent sidebut a very
significant impact on the 10percent side. For example, re-
quiring “settlement conferences” in pretrial calendarswas
one of a number of changes made in Hennepin County
(Minneapolis) to relieve jail overcrowding. “Settlement
rates have been very high, and since the hearingsare held
in advance of the trial date, lengths of stay in the jail are
reduced.””™ However, because this measure isdealingwith
an already high percentage of cases that are plea bar-
gained (the 90 percent side), there is only a reduction of
two or three a day in the need for jail beds.

On the other hand, legislative changesto try to block the
possibility of a person receiving a reduced sentencecan have
great impact. As the Federal Courts Study Committee ob-
served,“Traditionally, 85 to 90 percent of federal convictions
are the result of guilty pleas, generally as part of a plea bar-
gain. Hence, even a 5 percent reduction in guilty pleas
means a 33 to 50 percent increase in trials.”™ In addition, a
reduction in plea bargaining will increase the need for jail
beds for those awaiting trial. Nationally, for 1988, a guilty
plea case took an average of nearly seven months to com-
plete, compared to 10 months for a jury or bench trial.

Heavy caseloadsalso can have a perverse effecton the
number of cases settled pretrial, thus creating a spiral of

even more backlog to both the jail and courts. The Balti-
more Bar Association study noted that, historically, up to
20 percent of cases were settled very early in the process,
at arraignment (the point when the specific charges that
will be filed against an offender are determined). The
number of guilty pleas at arraignment has declined to less
than 5 percent. Lack of early familiarity with the case by
both the defense and prosecutor because of heavy case-
loads was cited as a major

On the other hand, the use of pleabargainingin some
jurisdictionsmay have little relation to crowding. It may be
a matter of prosecuting style. The prosecutor’s office may
in fact have overcharged in some cases to improve its ne-
gotiating position. If more serious charges or multiple
chargesare filed just to use as bargainingchips, an outsid-
er will have a skewed picture of the incidence of various
types of criminal activity and the effectivenessof the court
system in dealing with such crimes.

Another styleisrepresented by the districtattorney of
Ventura County, California, who has declared a “no plea
bargain” policy. This does not mean that all criminal cases
in Ventura County are settled by juries.

It means that prosecutors are more selective in
choosing the charges they file in each case. Once
a charge is filed, a defendant is told that he must
plead guilty to that charge or go to trial. Ventura
County prosecutors then leave it up to the judge
to decide the appropriate sentence, rather than
agreeingupon a sentence and having the judge, in
effect, rubber stamp the agreement — theway vir-
tually all Superior Court cases are settled in Los
Angeles. . .. The median prison sentence im-
posed in Ventura County for all crimes is 48
months, compared to 28 months in Los Angeles.™

This discussion would seem to indicate that the pro-
cess is totally in control of the prosecutor. The off-setting
leverage for the defense is the constitutional protection of
a speedy trial and the right to a trial. If the offender re-
fusestoplead guilty to the chargespresented by the prose-
cutor, the case must go to trial within the legal time limits
or be dismissed. A prosecutor may not feel that the case
warrants that much staff time, that there is only a reason-
able chance of winning on the charge filed, or that the
judge will not accept a tougher recommended sentence.
Therefore, the prosecutor is willing to negotiate a less
charge and/or sentence.

Judicial Discretion

aveteran legislatorand lawyer pointedly quoted Avristotle
“It would be most admirably adapted to the purposes
justice, if laws properly enacted were to abandon as fed
[cases]as possible to the discretion of the judge.”” In cons
trast, a quote more frequently heard during legislativede-
bates cautions that “bad cases make bad laws.” The desir-
able judicial/legislative balance in sentencing may lie
somewhere between these two perspectives.

As the Gallup Poll reported, three-quarters of the
publicdo not trust the “court” to protect them from crime

{
During a recent speech on judicial-legislative relatiu\}
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Too often in this shorthand reference, “court” comes to
mean “judge.” The focus of public frustration should not
be on the “court” but on everythingthat happens after the
police make an arrest. It is the system, with its constitu-
tional protections, its procedural traditions, and, increas-
ingly, its accommodationsto overload, that should be the
concern of officials elected to represent the public.®

Nevertheless, one reaction of general government
elected officials has been to legislatively mandate sen-
tences. If someone has gotten off too easy, or someone
might, there is a legislative desire to make sure it never
happens again. These laws take away the discretion of the
judge inall similarcases. One hundred offendersare auto-
matically incarcerated for a longer time, because it is ap-
propriate punishment for the flagrant case. This is in the
tradition of “bad cases make bad laws.”

On the other hand, wide-ranging judicial discretion
can undercut equal justice. Certain judges may consistent-
ly give tougherorlightersentences than otherjudges. Stu-
diesdf the sentencing patterns of judgesin Virginiafound,
for example, that for identical chargesand criminal histo-
ries, six out of 34 judges always gave straight prison terms
with no probation while seven judgesalways gave only pro-
bation. In another set of matched cases, the average
length of the prison sentencesimposed by different judges
ranged between one and 14years.® Such wide-rangingdis-
crepancies are not superficial statistical happenstance. In
a recent discussion among judges from jurisdictions sur-
rounding Washington, DC, each judge had distinctly dif-
ferent priorities in dealing with the drug problem: treat-
ment of the drug-dependent offender, punishment for the
crime committed, or public safety. Not surprisingly, “No
consensus was reached.”®

The public’s perception of “soft-hearted” judges has
been confirmed in recent studies. In a national survey of
79,000 persons placed on probation in 1986, 21 percent had
not been recommended for supervision in the community
in the pre-sentence report.® In a one-year survey of seri-
ous cases in an lowa judicial district, while probation offi-
cersand judges tended to agree on the sentencing of the
first-time offenders, probation officers recommended in-
carceration for repeat offenders almost twice as often as
judges imposed it.# In a Los Angeles Timessurvey of 1,800
superior court cases, probation officers recommended
that defendantsbe denied probation and sent to state prison
52 percent of the time. Yet in 25 percent of those in-
stances, judges granted defendants probation on condi-
tion that they first go to county jail, where inmates serve
far less time than in prison.®

Nevertheless, because of judicial independence,
“tough”judges have frustrated general government offi-
cialstrying to reduce the time served in overcrowded pris-
onsand jails as much, or more, than “soft hearted” judges
have frustrated officials championing tougher penalties.
For example, both of the Oregon legislature’s initial cf-
forts to establish capacity-restrained sentencing guide-
linesand the Virginia legislature’s 1982increase of “good
time” applied only to felonies. Each resulted in major un-
foreseenimpactson jail populations. Judges and prosecu-
tors countered the legislative intent by changing felony

charges—which carry the reduced time to be served as a
state prisoner—to misdemeanor charges because more
time would actually be served, even though it was “only” in
the local jail.

Following an unfavorable ruling by a state district
court that the state owed $40a day for state felonsbacked
up in localjailsbecause of prison overcrowding, Texas offi-
cials placed the blame for overcrowding “squarely on the
shoulders of the judiciary.. ..You can’t lock everyone up.”
Of course, to the degree that sentencing decisions have
added to overcrowding, the prosecutors also are responsi-
ble. Judges typically rubber stamp 90 percent of the sen-
tences that are pleabargained. However, the 10percent of
the cases that the judge will hear are generally more seri-
ous, as noted earlier, and have the potential of significant-
ly longer sentencesand, therefore, proportionately great-
er system impact.

In fact, some judges want to be tougheryet, by elimi-
nating parole. “[T}he public’s proper concern with sen-
tencing disparity is primarily a result of the disparity be-
tween the sentence imposed and the sentence actually
served.”® The 1990conference of judges from Maryland,
Virginia,and the Districtof Columbia, previously referred
to, produced this exchange:

Ajudge wanted to know if judges were sentencing
solely for punishment or whether they were sen-
tencing for punishment and rehabilitation goals.
His question was related to “whether release on
parole sooner than the judge had intended meant
that the judge was not carrying out the punish-
ment objective effectively. [Another] judge
shared his concern that the sentencing power of
thejudge wasbeing undermined in the eyesof the
public who may believe that the judge is responsi-
ble for the short period of time that an offender
may serve in prison?’

Before looking at the role played by parole in sentenc-
ing, however, a summary comment on the judicial role is in
order. There isno single focus for the effect that judges have
on the criminal justice system. Judicial discretion raises con-
flicting reasons for concern, admonition, and frustration.

Concern is growing because judges are playing a re-
duced role in crowded court systems, as more and more
casesare being decided through plea bargaining. In itsbest
light, plea bargaining allows judges and juries to focus on
serious cases and difficult factual situations. In its worst
light, plea bargaining is inappropriately taking the place of
impartial judicial review.

Concern also has surfaced that mandatory sentences
remove the possibility of dealingwith individuals, even in an
overloaded system. Removing judicial discretion also re-
moves an importantavenueto reduce the number of offend-
ers who should not be clogging the correctional system.

But these concernsabout the reduced role of judges in
sentencing are balanced by the admonition of many elected
officials that “judges are the most difficult to get involved.”
A county official, who doubted that judges even know that
jails are overcrowded, observed, “They have tunnel vision or
‘black robe disease’.” They believe that under the separation
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of powers they should not be involved in operational issues.
Therefore, judges do not know, or refuse to realize, the im-
pact of their actions on the system.®

Finally, frustration is the direct result of a conflictbe-
tween perception and reality. A public perception that
judges are responsiblefor arrestees being dealt with inef-
fectively may lead to legislative “solutions” that create
greater problems.

Parole and Determinate Sentencing

In a 1990gubernatorial campaign, the successful can-
didate vowed no parole forviolent criminals or major drug
dealers. State Legislaturescarried an estimate that thisno-
parole plan would require more than $1billion in prison
space over the next 10years for the state in question.® In
most cases, cost alone is enough to end serious consider-
ation of abolishing parole. Only Maine has abolished pa-
role, but nine other states have abolished parole board dis-
cretion by adopting determinate sentencing.*

The dissatisfaction remains, however. Undoubtedly,
some legislatorsvoting on mandatory sentencing bills be-
lieve that they are denying parole because the legislative
language may state that the sentenceis “tobe served with-
out probation.” Such a reference only prohibits a judge
from suspending the sentence; the offender must serve
time behind bars. However, as the chief patron of a man-
datory two-year weapons bill fumed on finding out that of-
fenders sentenced under his bill were out on parole, “Proba-
tion. Parole. | didn’t know there was a diffcrence.”!

By the turn of the century, almost all state legislatures
and the Congress had adopted systemsof parole based on
indeterminate sentencing. This movement was an out-
growth of a “medical model” of corrections, which as-
sumes that the purpose of incarceration is to change the
offender’s behavior rather than simply to punish. Sen-
tencesare not indeterminate in that there isno limit to the
length of time an inmate may serve. The court setsthe lim-
it when it pronounces sentence (e.g., three to five years).
What is indeterminate is how much of that time thc of-
fender will actually serve.

Determining Eligibility for Parole

The role of the parole board is to review an inmate’s
record at intervalsspecifiedin the state code and todccide
whether he or she should be released. This decision is
based on several considerations, such as the nature of the
crime, previous criminal behavior, the inmate’s record
while incarcerated, victim statements, statements on the
inmate’s behalf, and the inmate’sparole plan for employ-
ment and living arrangements on release.

Parole is not automatic, and how readily it is granted
varies considerably from state to state. Prior to 1976,when
Maine became the first state to abolish parole, 77 percent
of that state’seligible inmates were paroled?’” Whereas, in
Virginia, throughout the 1980s, only 35 percent of the in-
mates typically were released on their first eligibility date.
That first eligibility date has been determined by the legis-
lature to be no sooner than one-quarter of the sentence
for first offenders, one-third for second offenders, and

half for those convicted for a third time or more. Annual
parole board reviews are conducted for those not re-
leased. On their second eligibility date, 45 percent of the
inmates in Virginiaare granted parole; 35percent on their
third; 29 percent on their fourth; and only 17 percent on
their fifth eligibility date or more.%?

As in most states, the computation of eligibility dates is
not based on the sentence given by the court but on the sen-
tence as reduced by legislatively determined rates of good
time. Good time may be automatic if there are no infrac-
tions. Additional good time may be earned by participationin
rehabilitation or extraordinary service, such as fighting forest
fires. While good time may have been adopted originally to
encourage constructive prisoner behavior, in reality, legisla-
tures have increased good time allowances recently almost
exclusively as a way to reduce prison population growth. It is
common for good time creditsto reduce the sentenceorigi-
nally imposed by one-third to one-half.

The combination of parole and good time means that
most offendersscrve considerably less than half of their im-
posed sentences. As distressing as this may be to some, it
must be balanced with America’s already high rate of impris-
onment and the costs if the rate is substantially changed.

Nevertheless, the federal government may have
started a trend in the oppositedirection. The 1984Sentenc-
ing Reform Act not only abolished parole for federal crimes
committed after October 1987, it also sharply curtailed
any good time reductions. Federal prisoners will receive
good time credit for no more than 15percent of the origi-
nal sentence, whereas in the past, they served an average
of 33 percent of their original sentences.*

Goals of Parole

As part of a system of checksand balances, two goals
can be served by parole. First, sentencing disparitiesfrom
one judge to another may be tempered. The parole board
sces many more cases than any given judge and, potential-
ly, can play a significantrole in achieving equal justice. For
example, someone receiving 10years on a marijuana dis
tribution charge may be paroled on first eligibility, where.
as someone given only five years may not.

Secondly, parole can serve to individualize justice
Too often, the focusof public discussionison how early an
inmate can be released, as if all were. Parole not only al-
lows for early release of individuals who seem to have re-
sponded constructively to having been incarcerated, it also
allows for holding other individuals for the maximum time.

Just asjudicial discretion means sentencingaccording
to the individual and the circumstances of the crime, pa-
role is based on looking at how each individual has re-
sponded to a period of incarceration. Eliminating parole
would make the judge’s decision at a given time absolute,
by eliminatingdiscretion at a subsequent point in the sys-
tembascd on the factsat that later date. Some judgeshave
even argued that granting parole (an action taken by the
executivebranch of government) isa violation of the sepa-
ration of powers in that it is the legislative role to make the
law and the judicial role to carry it out. It is ironic when
judges who want to abolish the discretion of parole are
among the advocates of judicial discretion when legisla-
tors discuss mandatory sentencing laws.
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Most judicial advocates for abolishing parole are not
simply speaking to truth-in-sentencing, under which the
bench conveys to the public information on legislative
statutes governing good time and parole eligibility. Rath-
er, this view—which was also reflected in the Federal Sen-
tencing Commission that abolished parole—is that the
publicwants everyoneto servethe full 10 years. Thisisthe
“justdesserts” model that punishes the crime rather than
the criminal. The “justdesserts” model grew out of the be-
lief that the “medical model” was, indeed, an apt refer-
ence to describe the rehabilitative philosophy of correc-
tions because curing an individual’s criminal behavior
through criminal sanctionswas no more certain than cur-
ing the common cold.

Two opposite reactions to the failure of the medical/
rehabilitativemodel have converged toward the sameend:
abolish parole. The push for harsher penalties, which
could be achieved by abolishing parole, has already been
discussed. Oppositionto parole also hasbeen based on the
argument that, as practiced, parole does not serve equal
justice. “Somewere spendingyears behind bars for minor
offensesbecause they failed to make a satisfactory show-
ing of a cure, while others were able to con parole boards
with shows of sincerity, then go out and commit new
crimes.” In fact, it was prisoners’ advocatesin California
who lobbied to make it the first of nine statesto drop inde-
terminate sentencing.

By the beginning of the 1980s, the National Academy
of Sciencesnoted that the replacement of the indetermi-

nate sentence and the rehabilitation ideology with a “just
desserts” philosophy and fixed sentences has been widely
hailed by persons of diverse political ideology, either:

s To end coerced treatment and protect of-
fenders rights,

® As justification for more severe punish-
ments, or

m  Asa “utilitarianstance” emphasizing social de-
fense and incapacitation as the primary goat.?

Such legislation has resulted in a decline in discre-
tionary release of state prisoners on parole from almost 72
percent of all releases in 1977to 39 percent in 1989. It must
be noted, however, that the proportion of inmates serving
their full sentences has not increased (Figure 2-3) due in
part to mandatory releases forced by population caps that
have been triggered by overcrowding?’

Summary

Guaranteeing basic rights to all individualswas a ma-
jorissue in the adoption of the U.S. Constitution, and fear
of unbridled police power in the Crowngave particular im-
portance to the rights of those accused of crime. As a re-
sult, state and federal bills of rights and the noncentral-
ized structure of America’s criminal justice system were
shaped to check the dictates of any one official and to pre-
servethe rightsof the accused, even againstthe will of the

Figure 2-3
Change in Type of Release from State Prisons, 1977-1989
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Source: Derived from U.S. Department of Justice, Bureau of Justice Statistics, Probation and Parole 1989.
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majority as represented by elected officialsin the legisla-
tive and executive branches.

The arresting officer, prosecutor, defense attorney,
the court officer charged with determining the criminal
and personal history of the accused, the sentencingjudge,
probation or institutional corrections officials, and parole
authorities are all charged with independently weighing
the actions of an individual brought into the criminal jus-
tice system. Restraints on anyone element of review affect
the power of the others.

The extraordinarygrowth in the number of people be-
ing handled by all aspects of the criminaljustice system has
strained these checks and balances and the functioningof
the system. When increased law enforcement resources
are not matched by an increased ability to process these
arrests, police and/or sheriffs’ deputies feel ill-served.
When large caseloads reduce the time to consider evi-
dence and relevant sentencing factors, typically, the role
of the prosecutor is strengthened and longer periods of in-
carceration may result. When court management does not
keep pace with growth, detention facilitiesbecome over-
crowded and plea bargaining becomes more of a necessity
than an option. Finally, when correctional space is not
increased commensurate with increased arrests, prosecu-
tions, and sentences to prison, then the ability to review
each offender’s response to the correctional sanctionbe-
fore making a decision to release is lost.

These and other consequences within the criminal
justice system affect the ability of elected legislatorsand
chief executives to change criminal justice outcomes
through sentencing laws. Legislative removal of discretion
from one may increase the discretionary power of another.
Almost two decades of unrelenting growth may mean the
intent of enhanced sentencing laws can be realized in
many systems only through budget support of administra-
tive improvements, manageable caseloads, and/or expanded
capacity. Finally, pressures for new sentencing legislation
may need to be tempered by an increased appreciation for
the constitutionally based reasons that persons are diverted
through arrest screening, plea bargaining, sentencing, parole
review, and bill of rights protections.

The issues that are involved in legislative sentencing
reform can be more clearly appreciated within the context
of these dynamics in the criminal justice system. Concerns
raised by ongoing efforts of general government elected
officials to change the sentencing outcomes will in turn
shed further light on the interaction of legislative change
with the constraints of the criminal justice system and the
potential for system impacts.

SENTENCING REFORM

Sentencing Reform Commissions

There are as many reasons for a state to establish a
sentencing reform commission as there are commissions.
While hardliners push for longer sentences, social acti-

when it became the first state in recent history to abolish
indeterminate sentencingand parole. Although establish
ing determinate sentencingwas a legislativeinitiative, the
legislature left the judges with a wide range of penalties|
from which to choose (e.g., 0-5 years or 0-20 years). Re-
cently, Virginia took another hybrid approach that could
still be classifiedas a judicial model. Rather than allowing
empirical guidelines developed by the judiciary to be vol
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corporated sentencing alternatives and mandated correc-
tional impact statements for sentencing proposals.

The approach taken in Oregon, at least in its incep-
tion, was an attempt to balance all elements: judicial, leg-
islative, and commission.

The 1987 Oregon legislature found that the deci-
sionto imprison offenders, and decisionsas to the
period of imprisonment, must be made on a sys-
tematic basis that maintains institutional popula-
tion within a level that the legislature and the citi-
zens of the state are prepared to provide. The
legislature also found that we must allow for the
judicial discretion necessary for appropriate sen-
tencing in individual cases.®

Inadequateprison space prevented Florida’s guidelines,
enacted in 1983, from taking full effect. In 1985, guideline
proposals were rejected by the legislatures in New York and
South Carollira. Louisiana, New Mexico, and fhe District of
Columbia have proposals under development.'®

Perhaps the most significant influence on the future
course of state sentencing reform may be federal reform
efforts. Congressional legislation providing for federal
sentencing guidelines was first passed by the Senate in
1978. The federal sentencing commission ultimately was
authorized by Congress as a provision of the Comprehen-
sive Crime Control Act of 1984. Congress acceded to the
commission’s recommendations in 1987, and all federal
judges have been sentencing under these guidelinessince
November 1989.

In the discussion that follows of the issues involved in
comprehensivesentencing reform, the federalapproachis
amply represented for two reasons. First, many of these
concernswill arise inany comprehensiveeffort; there isno
difference in state or federal dynamics in the points dis-
cussed. State officials, therefore, can learn from the fed-
eral experienceas to whether they want to initiate a sen-
tencing commission approach and how it should be
structured. Second, the U.S. Justice Department, believ-
ing that replication of federal sentencing guidelinesby the
states “will directly benefit states,” transferred $300,000
fromstate and local anti-drug grant fundsto the U.S. Sen-
tencing Commissionduring 1990for this purpose.!®! State
criminal justice officialsand general government officials
need to be aware of what their state may be encouragedto
undertake under this federal initiative.

Who Will Be in Charge of Reform?

By late 1988,140federal district judges had ruled that
the U.S. Sentencing Guidelines were unconstitutional
and 104 had found them to be constitutional. Ultimately,
inJanuary 1989, the U.S. Supreme Court upheld the con-
stitutionality of the guidelines in an 8-to-1 opinion.1?
Guidelinedevelopmentby a commissionappointed by the
executivethat included members of the judiciary, and rati-
ficationby the legislative branch were held not to be in vio-
lation of the separation of powers.

Nevertheless,a new round of challengesto the feder-
al sentencingguidelines—whichare indicative of the reac-

tion to state sentencing guidelines, as well —has been
filed. The new challenges stem from the fact that the sen-
tencing outcome has been put in the prosecutor’s hands
based on the charges filed. These and the original chal-
lengeswould appear to be drivenas much by judicial reac-
tions to having their power constrained, as by differences
in constitutional interpretation. At least one U.S. district
judge quit, citing the stress from handling scores of drug
cases and the lack of discretion he had in sentencing.!®
Sentencing commissions are usually comprised of
members of more than one branch of government. The
legislature usually has initiated the commission. Members
of the judiciary have been asked to participate to provide
knowledgableguidanceon sentencing practices; for exam-
ple, the Ohio commission is chaired by the state’s chief
justice. Executive agency representatives often are in-
cluded to provide the most direct assessment of capacity
restraints. Some state commissions have had their mem-
bers appointed by the governor. The U.S. Sentencing
Commissionhas seven voting members and two nonvoting
members appointed by the president and confirmed the
Senate. It was created asan ongoing, independent judicial

body in the federal criminal justice system.**

In contrast to Congress, states have avoided a major
element of a separation-of-powers challenge by having
the legislature enact the guidelines into law. Congress
took the stance of simply not objecting to the guidelinesbe-
coming effective. In fact, the Senate Judiciary Committee
held only one day df hearings. The principal focus of the
House Criminal Justice Subcommittee’saction was not on
the substance of the guidelinesbut simply on whether there
should be a nine-month delay to permit field testing.'®

The Ohio Governor’s Committee on Prison and Jail
Crowding sounded the typical, all-encompassingcall in its
1990 recommendations:

Goals of the Sentencing Commission would in-
clude “frugal use of correctional resources,” as
well asjust punishment proportionate to the seri-
ousness of the crime; similarpunishment of simi-
lar offenses; offer the offender an opportunity to
improve him or her self; tie each sentencing deci-
sion more directly to the crime, offender, and vic-
tim; and protection of the public.!%

However, the Ohio governor’s committee also acknowl-
edged that takingpopular politicsout of sentencingwasan
important goal. “Asentencing commission could provide
the General Assembly with a response to public pressure
for changing sentences.”'®” Therefore, as a shield against
legislators reacting to the possibility of being labeled soft
on crime if they reduce any sentences, sentencing recom-
mendations would be considered as a total package by the
legislature, with opportunity for the commission to re-
spond to any legislative changes before the package is en-
acted. Political input was recognized as an important in-
gredient, nevertheless, and the committee recommended
that commission members be selected from among
elected officialsfor the most part. Thereby, political sensi-
tivity would be part of the development of whatever was
brought before the legislature.'*®
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This Ohioattempt amply demonstrates one major pit-
fall of sentencing commissions: the political vulnerability
of dealing with the reality of sentencing. As briefly out-
lined in the discussion of parole and good time, prisoners
typically serve only a small portion of their sentences. Yet,
almost all prisons and large jails still are overcrowded. If the
goal of a sentencingcommission is truth-in-sentencing,then
the sentences given will have to be reduced—significantly.

Sentencingcommissionrecommendationsare, there-
fore, typically developed as a package. This is basic to
viewing parity across criminaloffenses. More importantly,
it is essential to the legislature adopting change without
further impact on the need for prisonsandjails. The pack-
age canbe sold asreducingthe sentencesfor “lessserious”
offenders so that “serious” offenders are fully punished.
Unfortunately, the public may accept this in theory until it
gets applied to the reality that an estimated 95 percent of
state prison inmates have either been convicted of a vio-
lent offense or have a history of prior convictions.!® At
that point, distinguishingbetween “serious”and “lessseri-
ous”becomespoliticallyvolatile. Legislatorsare not going
to likebeing asked to reduce the statutory sentence of 5to
10yearsforathird burglary convictionto a flat 18months.

Minnesota and Oregon have had the most success in
dealing with this challenge by tying it clearly to the issue that
the public cannot afford to build more prisons. Other state
legislatures and the Congress have chosen instead to include
building more prison space, at the onset, as part of the pack-
age to achieve sure, equitable, and appropriate sentencing.

Projecting the Effects of Sentencing Changes

But, how does the legislature know what effect the
sentencing guidelines will have on prison and jail popula-
tions? The difficultiesof criminal justice forecasting will
be discussed at length in Chapter 8. It should suffice for the
moment to equate its difficulty with economic forecasting,
with the added observation that “Economists state their
GNP growth projectionsto the nearest tenth of a percentage
point to prove that they have a sense of humor.”

No matter what the legislative intent, projections of
the effect of sentencing changesare not possible with the
same degree of certainty that legislators are accustomed
to in other fields, such as education or even Medicaid. All
5-year-olds will enter kindergarten, but not all 18-year-
olds will enter prison.

Not only is it difficult to make prison and jail projec-
tions, but any projection has added potential for being dis-
regarded in a politicized debate because, unlike most so-
cial legislation, changes in the criminal justice code apply
only to new offenders. If aid-to-dependent children eligi-
bility is extended through high school graduation rather
than terminated at age 18, the additional cost will occur in
the first year. Adding two years to a 5-year term will only
be felt after fiveyears. The expensewill be the problem of
another legislature.

Tothe degree that it isopenly recognized that any ob-
jective projections are based on multiple subjective as-
sumptions, legislative action may be duly tempered. Un-
fortunately, tacit political agreement to accept optimistic
projections, rather than to consider worst-case scenarios,

is not uncommon. If future costs are not debated and/or
multifarious data not even developed, the short-term
political gain from passing truth-in-sentencing reforms
will result in longer net sentences.

Thus, how the impact of sentencing changes is deter
mined and conveyed can make a major difference inlegis
lative action. Therefore, while this discussion started witt.
the controversy over whether the judicial branch, the leg-
islative branch, or the executive branch should wield the
greatest power in sentencing reform, there is reason to
question whether it is, in fact, the appointed individuals
who control the data, rather than the legislature, who are
determining sentencing policy.

Problems with Sentencing Commissions

While a commission may shield a comprehensive revi-
sion from political pressures to increase sentences, a com-
mission also may develop its own agenda, penal philosophy,
and/or pride in seeingits product adopted. This may be espe-
cially true if the executive makes the appointments and has
adopted truth-in-sentencing as part of a tough-on-crime
platform. Several state legislatures, alert to this problem,
have stipulated that the bulk of sentencing commission
members will serve by virtue of their position (such as chief|
justice, Senate judiciary chair, or state attorney general) or!
will be designees of criminal justice interest groups (such as
local prosecuting attorneys, defense attorneys, or sheriffs’
association), rather than be appointed by the governor.

Even if it has the desire, a commission may not have
been given the technical resources or the chargenecessaryl
to fully address impact projections. For example, in 1991,
the U.S. Sentencing Commission still was answering in-
quiries as to the effect of the sentencing guidelines m
prison populations by citing figures speculatively gener.
ated in 1986. Further, the Congress did not call fora GAO
evaluation of the impact of the guidelines until four years
after they were in effect. Finally, even though the commis-
sion was to have surveyed prison capacity and projected
whether implementation would result in exceeding such
capacity, there has been no systematicor ongoing survey.”*

Most state sentencing commissions have been given
the role of monitoring the effects of the policy once it ha
been enacted. Such outside oversight can be very impory
tant for the federal prison system or any state system
presenting its budgetary needs to the executive and hencd
to the legislature. Prison (or jail) administrators may no
be taken seriously, at least by some general governmenf
officials, without direct validation from the commissiod
staff who, in the process of adopting the sentencing guide}
lines, will have assumed the stature of experts.

As noted, this credibility may or may not be :!

placed, depending on how the commissionis selected an
staffed. The Federal Courts Study Committee surf;
this concern by calling for continued analysis

not confined to the Commission or to a few
groupsor government agencies. Rather, bar asso-
ciation, prosecution and defense groups, public
policy organizations, public and private research
institutes, foundations and other funding sources
and, of course, individual scholars, should all join
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in this research effort that, heretofore, has been
largely the sole province of the Sentencing Com-
mission.”’

Substantive Complexity

Simplejustice was a goal of Camelot. In modem times,
as populations grew and became increasingly mobile, judges
came to know less and less about the offender, the crime, or
the victim. With population growth, individual judges also
came to represent an ever smallerpart of the totality of deci-
sions that define justice. Sentencing guidelines are a me-
chanical means to try to cope with this evolution. They arean
attempt to comprehensivelydefine justice and the facts that
should be known before sentencing.

Elected officials are used to having big numbers
thrown at them. But even they would be daunted by being
asked to rank 500—or is it a thousand? or two? or
three? —separate criminal offenses, multiplied by six—or
should it be 12?—levels of past criminal history, multi-
plied by how many degrees of victim impact, multiplied by
what relevant facts about the offender and the severity of
his or her actions. Such a task is rightly delegated to staff.
However, tough policy decisions, such as equating a bar-
room brawl with child abuse, eventually come back to the
elected representatives.

The task is complicated further by the disarray in some
criminal codes. This is particulariy true of the federal code,
asdescribed by the Federal Courts Study Committee:

Thereare more than 3,000 separate federal statu-
tory offenses. Important offenses such as murder
and kidnapping are co-mingled (sic) with trivial
offenses like reproducing the image of “Smokey
the Bear” without permission and taking false
teeth into a state without the approval of a local
dentist. The current statutes use 78 different
terms to describe the mens rea that must accom-
pany the various offenses. Many offenses over-
lap. For example, 446 statutory offenses deal with
just four offense areas —theft, fraud, forgery, and
counterfeiting. The resulting confusion and inef-
ficiency seriously impede the operation of an ef-
fective criminal justice system.!!?

The Federal Courts Study Committee commented
that “anumber of criticismsof the U.S. SentencingGuide-
linesmayactuallybe criticismsof the arbitrary structure of
federal criminal laws, a structure made transparent by the
guidelines. There are thousands of separate federal crimi-
nal prohibitions, enacted at different times, reflecting dif-
ferent penal attitudes and full of gaps and overlaps.”'"®

Most states are a step ahead of the Congress. Begin-
ning more than 25 years ago, states began revising their
criminal codes in line with the Model Penal Code, which
wes published by the American Law Institute in 1962. By
1985, three-fourths of the states had done so.!** The Fed-
eral Courts Study Committee urged the Congressto “re-
sume the task, formidable as it is, of recodifying federal
criminal law in order to bring about a simplificd, rational-
ized, and coherent system of prohibitions.”!!

However, even though states that have recodified
their criminal law based on the Model Penal Code have a
more structured base, this structure does not translate
well into a uniform sentencing matrix. The Model Penal
Code classifies offenses based on the worst case, not the
usual case. It is based on the assumption that the legisla-
ture sets the maximum for the worst case but—important-
ly—with enough of a range below it to allow the court to
set sentences appropriate for the usual case.*

This focus on the worst case may translate satisfacto-
rily into sentencing guidelines in the case of aggravated
sexual assaultbecause the type of behavior in such crimes
is relatively narrow. The usual case and the worst case are
within the same range. However, possession of even a
large quantity of drugs may result from a wide range of in-
volvements in the drug trade. “Intent” would be very im-
portant, aswould individual factors, such asage, income, and
family status, to distinguish between a mainline lawyer en-
gaged in a lucrativedrugtrade *“on the side” and a poor Mex-
ican father enticed to take a drug run over the border.

As noted, criminal assault can include a barroom
brawl or childabuse, and each can encompassa wide range
of severity. It istrue that an offense category can be subdi-
vided repeatedly into other categories to encompass
meaningful distinctions. However, the Federal Sentenc-
ing Guidelines, based on only 43 offense categoriesand six
levels of criminalhistory, results in a 258-cell matrix. Even
at this simple level, one assistant U.S. attorney observed,
“Theguidelinesare not fun to deal with. Most people who
become attorneys didn’t do so to perform calculations.”!"’

Most state commissions have made distinctions,such
as monetary amounts, frequency of behavior or harm, age
of victim, and extent of injury, in setting sentencingguide-
line ranges and reasons for departure.'’®* The federal
guidelinesalso make allowances for each of the 258 cellsto
be adjusted upward for factors such as degree of bodily inju-
ry, weapon use, or the vulnerability of the victim. Downward
adjustmentsare indicated primarily for a guilty plea (“defen-
dant’s acceptance of responsibility for the offense”).

Critics note that the United States Sentencing Com-
mission Guidelines manual states, “Congress sought uni-
formity in sentencing by narrowing the wide disparity on
sentences imposed by different federal courts for similar
criminal conduct by similar offenders.” However, these
critics point out that “[G]uideline sentencing actually
does a disservice to these notions of uniformity, as key fac-
tors about the ‘offender’ are eliminated.”'* The guide-
linesdo not indicate that downward adjustments also may
be made for the offender’sage, employmenthistory, or fami-
ly status and whether the defendant was an instigator and
leader or a follower. The Federal Courts Study Committee
has urged that the Sentencing Reform Act be amended to per-
mit consideration of an offender’s age and personal history.

However, some civil rights advocates do not support
mitigating sentences by trying to individualize justice.
They prefer to equalizejustice through the “just desserts”
approach, which seeksto punish all convicted offendersin
direct relation to the seriousness of the offense or harm
done, because guidelines that specify sentencing reduc-
tions for offenders who are employed and/or married will
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let white middle-classoffenders off easy compared to in-
ner-city blacks.'® Interestingly, Congress’ charge to the
commission, to ensure that the guidelinesand policy state-
ments are entirely neutral asto the race, sex, national ori-
gin, creed, and socioeconomicstatus of offenders, serves
both hardliners and those who believe that being poor
should not be a reason to lock someone up.

Who Will Ultimately Decide
Actual Time Served?

A simple law of physics, “For every action there is an
equal and opposite reaction,” may be at work in trying to
set uniform sentencing standards. The more the sentenc-
ing options are limited, the more the description of indi-
vidual circumstancesmay be massaged to meet the guide-
lines. Thiswill mask the reality that human behavior isnot
easily pigeonholed, and the legislative goal of uniformity
may be served more in appearance than in fact.

Sentencing commissions attempt to spell out “how
much each of the relevant factors is worth in a simple cal-
culation whereby one arrives at ‘the’ appropriate sen-
tence.” Should the amount taken in arobbery be weighted
the same as that taken in an embezzlement or larceny?
What should be the penalty enhancement for “brandish-
ing” a weapon as opposed to simply “possessing” it? Should
the weight given to threatening the victim be able to be can-
celed out by pleading guilty?*?* Each distinction made by a
sentencing commission creates additional incentive for the
defense or the prosecution to argue that the factsof the case
fall on one side or the other of a cut-off.

By statute, judges can depart from the federal guide-
lines for “aggravating or mitigating circumstance . . . not
adequately taken into consideration by the Sentencing
Commission.”*?> Of the U.S. district court judges sur-
veyed, 72 percent felt that the guidelinesdid not offer suf-
ficient flexibility to permit them to give an appropriate
sentence in each case. Nevertheless, the U.S. Sentencing
Commission found that, in 1989, judges did administer
sentences within the guidelinesin 82 percent of the cases
before them. The courts departed downward in 5.8 per-
cent of the casesbecause the defendant rendered substan-
tial assistance in the investigation or prosecution of oth-
ers. In 8.7 percent of the cases, courts adjusted downward
for such reasons as the defendant’s age, family ties, and
physical condition. In 3.5 percent of the cases, courts de-
parted upward and sentenced above the guideline range.
Reasons given included the defendant’s criminal history
and the amount of drugs involved.'?

Such judicial departures can be appealed by the
prosecution or the defense. Even without such formalap-
peals, defense/prosecution bargaining has additional fod-
der under sentencing guidelines: Plea bargaining and
charge bargaining have been joined by fact bargaining.

In gathering the “facts” of a case, the Federal Courts
Study Committee observed that the role of the probation
officer who is writing the pre-sentence report has been
changed significantly. “The probation officer, in develop-
ing recommendations for the judge about proposed find-
ings, is thus thrust into the middle of a highly contentious

situation. ...They may be required to make significant de-
cisions regarding enhancement, credits, and perhaps rea-
sons for departures.”*?* “Challenges to the officers’ fac-
tual findingsand the evidentiary hearings held to resolve
them reportedly have prompted some judges to advise
probation officers to secure counsel.”!'*

The traditional role of the pre-sentence report h:
varied greatly according to the circumstancesof the indi
vidual court. In theory, the report is to provide the sen
tencing judge with a view of the facts that is independen
of either the case presented by the prosecutor or the
presented by the defense. At a minimum, the report is th
judge’s source of informationabout prior criminal actiVi
that could not be brought forth in assessingguilt. The pr
bation officer serves as a fact-finding extension of th
judge. In 13states and the federal system, probation offi
cers are employees of the court.

In reality, the heavier the court caseload, the lowe
the importance given to pre-sentence reports. They tak
time to prepare. The judge may prefer to move directly
into sentencing if the defense and prosecutor presenta

lea-bargain agreement. If the probation officers’ case
oads have grownwith court overload, the reports may sel:
dom provide any informationnot alreadybefore thejudge
Although all but five states require pre-sentence re ttf
by state law, nevertheless, some judges have stopped as
ing for them for the 90 percent of the cases that are pl
bargained: “So, who’s going to sue?”

Thissame reality may prevail under sentencingguidex
lines. As long as defense, prosecutor, and judge are
overloaded,no one may challengewhether the sentencin
guidelines were administered properly. However, f
court systemsstill able to exert the traditional checksan
balances, there isconcern that sentencing guidelinesma;
produce an undesirable shift in who ultimately will decid
the punishment. If the judge is constrained in sentencind
to a narrow range of S to 10percent difference betweq
the minimum and maximum sentence, how much will thy
increase the power of the prosecutor in deciding thé
charge? If the criminal history or the value of the stolef
property can move the punishment to a different level
who will control this finding of facts?

The impendingdilemmawas described in a paper by’
senior U.S. probation officer:

Some probation officers expressed the feeling
that defense attorneys, prosecutors, and judges
would “tear them apart” in court over minor mis-
takes made in PSI report preparations or other
challenges of their authenticity and accuracy.
One very capable defense attorney confronted
me one afternoon in mid-1987 on an elevator in
the federal courthouse. “Howdoyou like the new
guidelines?” he asked. I replied that | wasn'r
“thrilled” by them and expressedthe concernthat
the U.S. Probation Officer role would become
considerably more visible than at present. He re-
marked, “Don’t worry about that, because over
the years, defense lawyers, judges, and prosecu-
tors have been unable to determine what justice
is. And so now it’s your turn. You can’t do any
worse than we have done.”*?
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At least initially, U.S. probation officers,whoare “rel-
atively low status members of the courtroom work group,”
have nonetheless been regarded as experts in the federal
guidelines because they have received the most training.
As prosecutors, defense lawyers, and judgesbecome more
familiar with the guidelines, their traditional bargaining
positions may be resumed.

In addition, there is concern that sentencing guide-
lines may further overload the courts. “Because the re-
sults of any particular finding allowed under the guide-
lines significantlyimpact the sentence imposed, judgesare
spendingan enormous amount of time making findingsat
sentencinghearingsbefore a sentence canbe imposed.”??
Three-fourths of the 365 U.S. district court judges sur-
veyed by the Federal Courts Study Committee said sen-
tencing hearings have become more time consuming. Fif-
ty-six judges said that the time required had increased 25
to 100 percent. However, over one-third agreed that,
“Given the goals of eliminating disparity between defen-
dantsand making sentencing more rational, the additional
proceduresassociatedwith the Sentencing Guidelinesare
not more burdensome than needed.”'?

Another source of overload, predicted by critics, isan
increase in the number of defendants who will choose to
gototrial because mandatory minimumsentences give de-
fendantsno incentive to plea bargain. “We’re trying more
casesthan we used to,” said Chief Federal Judge FrancisJ.
Boyle in Rhode Island. “You get more defendants who
want tojust take a shot at itand hope the jury makes a mis-
take.”'® Notwithstanding such isolated reports, a 1989
survey by the US. Sentencing Commission found that the
rate at which defendantsplead guilty has remained constant
since nationwide implementationof the guidelines. Just over
88 percent of dl defendants sentenced under the federal
guidelinesin 1989entered pleas of guilty or nolo contendere.
This isapproximately the same rate of guilty pleas entered in
the federal courts before sentencing guidelines.'*

Perhaps this isbecause, as other critics have warned,
sentencingguidelines have further strengthened the role
of the prosecutor in negotiating guilty pleas. The prosecu-
tor isas constrained as the judge under sentencing guide-
linesin the range of sentence that can be offered to induce
aguilty plea. However, the prosecutor does have another
avenue of discretion, while the judge does not, and defen-
dants know this: the prosecutor can change the charge.

Effectively transferring sentencing discretion
from judges and parole authorities to prosecutors
(and at the same time increasingthe sentence dis-
parity between guilty-plea and trial defendants)
would not be progress; to the contrary, it would be a
perverse and regrettable development . . . the
guidelines are merely bargaining weapons—arma-
ments that enable prosecutors, not the Sentencing
Commission, to determine sentences in the over-
whelming majority of cases. ... Typically, the prose-
cutor can offer a sentenceabout one-third as severe
asthe sentencethat the defendant would have re-
ceived if convicted of the greater charge at trial.'3!

The Federal Courts Study Committee felt it was too
early to take a position on the federal sentencing guide-
lines, but they did outline similar concerns. “Despite the
Attorney General’s instructions to federal prosecutors,
which state that departures from the guidelines ‘shouldbe
openly identified rather than hidden between the lines of
apleaagreement,’ it is felt that discretion has been passed
from the judge’s hands to the prosecutor’s.”!

In fact, the commission’sinitial assumptionsacknowl-
edge that the federal guidelineswill not significantly limit
plea bargaining.

The Commission has assumed that only a small
minority of future offenders—the 15 percent
convicted at trial —will be sentenced as severely
as the guidelines appear to mandate. .. .[TThe
Commission’s predictions assume that defen-
dantswho plead guilty will receive discountsof 30
or 40 percent from their probable post-trial sen-
tences (the same *percentage reduction’ that guil-
ty-plea defendants currently receive).'®

In addition to other concerns about prosecutors ma-
nipulating the charge to achieve a guilty plea, it has also
been noted that “[T]he long tradition of record-keeping
and appellate review make judicial decisions accountable
inaway that prosecutorial decisionsarenot.”* If fact bar-
gaining comes to carry greater weight, the lack of written
records will make it even more difficult for legislative or ex-
ecutive oversight to determine whether the goal of similar
sentences for similar criminal acts has been achieved, or
whether it is simply the charges—the labels that expediently
are given to the criminal acts—that have been changed.

While this discussion has focused principally on con-
cerns raised about the federal sentencing guidelines, the
dynamicsof the judge, prosecutor, defense, and probation
officerare the same in state courts. The legislative search
for sentencing uniformity may have a very significant ef-
fect on altering this balance of power. In that shift, sen-
tencing uniformity related to the actual criminal act com-
mitted still may remain elusive.

The Impact on Prisons and Jails

“Arose by any other name would smellassweet.” This
is not so for sentencing commissionsand determinate sen-
tences. Legislatorsmust carefullydefine the goalsand pa-
rameters to be served by such initiatives, or they are asapt
to end up with crabgrassas with orchids.

Of the nine states having the longest experiencewith
determinate sentencing, five (California, Illinois, Maine,
New Mexico, and Washington) had prison population in-
creases during the 1980s that exceeded the average in-
crease for all states. The growth in the other states has
been artificially restrained by population caps that have
reduced sentences oradvancedparole eligibilitydespite—
orbecause of —determinate sentences. Florida’s capcame
as the result of a federal court order, while North Caroli-
na’s cap was enacted by the legislature in 1987.Only Min-
nesota has not experienced extraordinary growth follow-
ing the adoption of determinate sentencing.
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From the beginning, Minnesota resolved that sen-
tencing guidelineswould be constrained by prison capac-
ity. It canbe argued that this is simply a cap before the fact.
There are two important differences, however. First, ini-
tial legislative agreement on capacity restraints assured
that the guidelines would control the proportionality of
the sentencing, not the vagaries of how prisoners are re-
leased under a cap (i.e., reducing all sentences by 30 days
has a different effect than reducingall sentences by 5per-
cent). Second, legislating tough sentencing guidelines
without the capacity to carry them through does not ad-
vance truth-in-sentencing. The following description of
the 1980sin Florida provides an excellent example of the
spin-offs when sentencing reform does not adequately
consider capacity:

Starting in the early 1980s, lawmakers in
[Florida] launched one of the most aggressivean-
ticrime and drug crackdowns in the nation, pass-
ing tough laws that abolished parole, stiffened
sentences and mandated prison time for posses-
sion of even small amounts of cocaine and other
illegal substances. “Four years ago, inmates sen-
tenced to Florida prisons served an average of 52
percent of their sentences. Today, the figure is 33
percent and dropping fast.”” As a result of a 1972
suit, there is “a court-imposed limit on the num-
ber of prisoners in state institutions and the ap-
pointment of a special federal ‘master’to ensure
enforcement.. ..”

[Bly the time [Governor] Martinez took of-
fice in 1987, new inmates from a crack-induced
explosion in drug offenseswere being herded into
makeshift tent prisons. Facing a new federal
court rulingthat could lead to mass releases all at
once, [Governor] Martinez called a special ses-
sion of the state legislature and was granted au-
thority to grant inmates “administrative gain
time” —essentially time off —whenever the
state’s prisons were full.

When the program began, a state computer
automatically granted most inmates five days off
their sentences whenever state correctional offi-
cers learned the prisons were at 99 percent of ca-
pacity. “Then we went to 10days, but it wouldn’t
generate enoughbodiesout the door,” [Secretary
of Corrections] Dugger explained in a recent in-
terview. “Sofinally, we went to 30 days.” By last
year, the computers were taking one month off
sentences every two weeks.

[This occurred despite the fact that a $350
million, four-year effort more than doubled the
prison capacity.] While states dump violent crimi-
nals back into the communities, county jails are
swelling with rearrested “releasees.” .. .[T]he
sheriffs’ association has filed a suit against the
state government to stop the early releases. . . .

Overthe past year, [Governor] Martinezand
state lawmakers repeatedly have tinkered with

the program in response to public criticism. The
list of violent offenders ineligible for gain time
has been expanded. Instead of automatically
granting time off to inmates through computers,
the state parole commissionhas been asked to re-
view each case individually —a process that some
state officials concede may be impossible.!*

Relatively recently, Oregon launched a comprehen-
sive determinate sentencing reform. As previously noted,
the 1987 Oregon legislature found that “the decision to
imprison offenders, and decisions as to the period of im-
prisonment, must be made on a systematicbasisthat main-
tains institutional population within a level that the legis-
lature and the citizens of the state are prepared to
provide.”¢ The result has been that, even for crimes
against persons, Oregon guidelines sentence very few in-
mates to terms of five years or longer. The penalties fora
few serious crimes were increased, but penalties for most
lesser crimes were decreased.

These reductions were not adequate to constrain pris-
on population growth in part because, when the sentenc-
ing reform package was presented, the legislative politics
led to tougher penalties being added. Therefore, subsequent
action had to be taken that tied Oregon’s parole guidelines
to prison capacity. Parole became openly acknowledged as
an instrument of prison population control.

Parenthetically, although Oregon has retained parole
even under determinate sentencing, it is now approached
on a “presumptive” basis by notifying the inmate shortly
after admission what the presumed parole date will be. A
greater burden of proof thus is required to deny parole,
removing much of the potential for inequitable treatment
alleged under indeterminate systems.

Not surprisingly, such sentencing reductions were not
universally embraced in Oregon. As noted earlier, local
jail populations were impacted heavily because felony
guidelineswere developed before misdemeanor sentenc-
ing guidelines.Prosecutors and judges took the opportuni-
ty to convict on a reduced charge so that the offender
would serve more time in jail on a misdemeanor convic
tion than the prison time that could be given under the
new felony guidelines. The Oregon Criminal Justic
Council was directed to develop guidelines for misde
meanors by 1991, two years after the deadline for the
felony guidelines.'*’

Minnesota’s guidelines have been in effect for 10
years and apparently did not have to face the samejudicial
reaction of felonies being reduced to misdemeanorsto cir-
cumvent the lowered felony sentencing caps. Nevertheless,
several key state policymakers have recently proposed the,
development of local sentencing guidelines, similar to the
state sentencing guidelines. Even for misdemeanor sen
tencesof less than a year, jail crowding has made it nec
to ensurethat sentencesare handed out equitably, accordin
to the Anoka County community corrections director.

Local jail populationscan also sustain a heavy impacti‘
state sentencing guidelines do not adequately provide fof
sanctions other than imprisonment. Rstimony before thd
U.S. Advisory Commission on Intergovernmental Relati
in 1983singled out this problem with Minnesota’s initial ef
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forts. When short sentencesare given instead of community-
based sanctions, they are usually served in a local jail.

The greatest concern about the effect of guidelineson
the use of alternative sanctions may stem from the new
federal guidelinesbecause the fcdcral guidclincs may be-
come a benchmark to judge the severity of state guide-
lines. Congress specified in the Sentencing Reform Act of
1984 that, “The Commission shall insure that the guide-
lines reflect the general appropriateness of imposing a
sentence other than imprisonment in cases in which the
defendantisa first offender who has not been convicted of
a crime of violence or an otherwise serious offense.”!*
Nevertheless, the guidelines that emerged authorized
fines,home detention, community service,and othercom-
munity-basedsanctionsonly asa supplement toa period of
incarceration and not as an alternative to it. Probation
alone is limited to offenders who fall within the lowest 21
cellsof the 258-cell matrix.!*® AS of 1990, 74 percent of the
offenderssentenced under the guidelineswere sent to pris-
on, compared to only 52 percent of offenders in 1986.'*° If
any state uses the federal guidelines as a model, the sharp
reduction in the use of probation in the federal justice sys-
tem, from 50 percent of casesto 10percent, would portend a
heavy impact on localities.

The Political Climate

Elected officialsare pressured by the public’s fear of
crime, by competing political philosophies, and by their
own fear of the 30-second campaign spot. But, because
most elected officialsand citizensknow little about crimi-
nal justice, they also are under extraordinary pressure by
actions of the body politic. According to the First Law of
Political Campaigns: “If there are twelve clownsin aring,
you canjump in the middle and start reciting Shakespeare,
but to the audience, you’ll just be the thirteenth clown.”!#

Officeholder concerns about going against common
wisdom in criminaljustice are true whether it is actions of
their own predecessors or contemporary initiatives by oth-
er elected officials. The dynamics can involve classiccon-
frontation between the executive and the legislature or
may simply reflect similar perceptions of the public will or
needed action.

Thereluctance during the last two decades to weaken
any criminal penalty currently on the books was described
well by a seasoned state senator:

Once you have increased the sentences you are
not going to be able to bring them back down. It
won’t happen. We are locked in. ... A new mon-
ster has been created by all this toughness. It is
the monster of prison overcrowding and all the
cost it is bringing about. . . . We as legislators
created the problem, but now you cannot go back
to the public and say we made a mistake. Judges
and D.A s are locked into this cycle asare elected
officials and they can’t go back.!#?

The reluctance to rescind past sentencing legislation
had a major effect on federal sentencing reform. While it
authorizeda Sentencing Commissionfora comprehensive

review, Congress made it clear that guideline ranges
should not violate the maximum and minimum sentences
that they had already prescribed for any crime. Conse-
quently, according to the commission’s projections made
in 1986, 85 percent of the impact of the sentencing guide-
lines are assumed to be from the mandatory minimum
sentences that the Congresshad previously enacted, rath-
erthan from the guidelinesthemselves. To the degree that
this is true, it underscores the problem with a piecemeal
approach. Eliminating parole without any compensating
changes in the previously enacted mandatory sentences
will have the effect of significantly increasing the time
served. Federal prisoners had been serving an average of
33 percent of their sentences. Without parole, federal in-
mates will serve 156 percent longer sentences at a mini-
mum.'** In fact, although less than half the federal prison-
ers released in 1990 had been sentenced under the
guidelines, the average time served for all those released
already was 29 percent higher than in 1986.”

The Federal Courts Study Committee’s report as-
serted that retention of previously enacted mandatory
sentences also thwarted an original goal of the 1984 act,
which was to sentence according to the nature of the of-
fender, as well as the nature of the offense.

The recent mandatory minimum sentence provi-
sions ignore these offender and offense variables
and in the process inhibit the efforts of the Sen-
tencing Commission to fashion a comprehensive
and rational sentencing system. . . . Repeal of
these mandatory minimum sentences would al-
low the Sentencing Commission to revise its
guidelinesapplicable to the relevant offenses—a
compelling need in light of the huge projected in-
crease in the federal prison population. .. .[Vlir-
tually all commentators on our draft proposal on
this subject, including present and past members
of the Sentencing Commission, support repeal of
mandatory minimum sentences.'#

In addition to the legislator’s reluctance to weaken
any criminal laws already on the books, the influence of
the body politic is even more powerful. AS amply demon-
strated in the examplesof recent legislation cited at the
beginning of this chapter, state legislatures have been ac-
tive in passing tougher criminal laws. This prevailing trend
has been multiplied further by the actions of other states
and the Congress.

There are numerous national clearinghouse columns
and news articles about other state initiatives, which are
picked up by elected officials in shaping their obligatory
“crime package.” Thisborrowing from other states may be
for political reasons, or it may be necessary to counter the
fact that criminalactivity has become increasingly mobile.
If a state’slawsand their enforcement are weak relative to
other states, organized crime involved in activitiessuch as
drugs, vehicle theft, or fraud may move to take advantage
of the weakness.

Federal action has had even greater influence on state
actions. First, it receives more attention in the popular
media and is therefore more apt to be echoed by the local
official’s constituency. In an area where there are few if
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any standards of reasonable policy, local elected officials
aremore apttobe measured by federal action. Second, if a
state’slawsare deemed to be too weak, criminal cases may
be taken to federal court. Such court shopping has signifi-
cantly increased.

Traditionally and constitutionally, the federal govern-
ment played a very minor role in criminal justice. As
noted, out of fear of a strong central government with
broad police authority, the foundingfathers reserved gen-
eral police powers to the states. However, as federal do-
mestic activity increased generally, the Congresscriminal-
ized more actions under federal law. Thirty-sevenfederal
agencies now have law enforcement authority.

Second, Prohibition initiated a significant growth in
federal involvement in general law enforcement. Once
the precedent was set and the federal capability estab-
lished, expanded federal law enforcement did not disap-
pear with Prohibition’s repeal. Using the interstate com-
merce clause as the constitutional authority, the Travel
Act, the Hobbs Act, wire and mail fraud, and the RICO
statutes added significantly to the federal government’s
authority to prosecute crime. “[T]here is virtually no
crime, including convenience store stickups or juvenile
purse-snatchings which, because of their respective ef-
fects on interstate commerce, do not have some federal
criminal statute covering them.”!%

Today, even though less than 6 percent of felons have
been convicted of a federal offense, fighting crimeisasapt
tobe part of a congressman’sor president’s agendaas it is
a state legislator’s or a mayor’s. In a 1989letter, the U.S.
assistant attorney general for the criminal division
applauded this federal influence on the body politic:
“[T}he state legislaturesare followingthe federal govern-
ment’s lead in enactingstiffer laws. To thisextent, the fed-
eral government has played an entirelyappropriate role in
providing an example for legislationand enforcement to
the states.”**” However, significant concerns have been
raised about the impact of such federal legislation as
RICO statutes on the balance of power in the federal sys-
tem and the rights of individuals.'*

Many states have enacted legislation parallel to those
federal laws that strengthen criminal prosecution. As of
1986, 23 states had enacted RICO laws very similar to the
federal statutes, which were first enacted in 1970and most
recently amended in 1986. Unlike other statutes that ad-
dress individual criminal acts, the RICO statute was spe-
cificallydesignedto target the overall and continuing op-
erations of organized crime organizations. Racketeering
activitiesare defined to include any act or threat involving
murder, kidnapping, gambling,arson, robbery,bribery, ex-
tortion, dealing in narcotic or dangerous drugs, fraud, and
other crimes. These laws cover wiretap procedures, im-
munity provisions, multijurisdictional investigations, and
forfeiture of property used in or purchased by illegal activity.
Because these provisions are technical and not well under-
stood by the public, enactment by states often has been
spearheaded by officials within the criminal justice field.

The pressure to increase state criminal penalties to
match federal penalties, at times, has been even more di-
rect. Where states have not enacted sentences that are as

tough as federal provisions, local prosecutors—often a
the urging of law enforcement officers—may refer the
charge to a U.S. attorney.

[A] first offender caught carrying 50 grams of
crack now faces 10years in prison without parole
in federal court—at least seven years more than
he might serve under state law in Florida, Texas,
New York, Californiaor the District. . ..In some
places, especially the District, prosecutors and
drug task forces are steering cases out of local
courts into federal courts to take advantage of the
tougher federal penalties, say judges and prosecu-
tors. Traditionally, federal drug cases were complex
prosecutions of large narcotics rings. Now, judges
say, they are processing scores of small-time of-
fenders, all of whom face heavy prison terms.!#

Since 1980, the number of drug cases filed in federa
districtcourts has increased 229 percent, whereasthe tota
number of criminal casesfiled is up only 56 percent. Dry;
casesaverage more than two defendants each—and man
have ten or more—and drug trials now represent mon
than 44 percent of all criminaltrials, up from 26 percentir
1980.1%° In FY 1990, only civil filingsdid not increase, while
criminal casefilingsincrease 6 percent, twice that for 1989

The U.S. assistant attorney general maintained, ina
November 27, 1989, letter to the Federal Courts Study
Committee, that the increase in the caseload of minoi
drug offenses was due to increased drug enforcement ar
lands and facilitieswhere the federal government has a
clusive jurisdiction, such as Indian reservations, the hig
seas, and the Pentagon; airport and seaport seizures;an
border smuggling cases in states such as Florida, Texa
and California. In addition to such specific increases, th
“relationshipsbetween the investigators, prosecutors an
witnesses require a coherent prosecution strategy the
may counsel invoking federal jurisdiction on a dominan
number of the cases being investigated.”

The Federal Courts Study Committee noted that m
nor drug cases also find their way into federal court be
cause the Congress has provided funds for federal prose
cution whereas state prosecutor’s offices are not as wel
staffed and able to take on the flood of drug arrests.™*

However, in high-crime areas, federal prosecutorsap
pear to be no more able to handle the increased caseloa
than local prosecutors. For example, 1Syears ago, the U.S
attorney’s office in Los Angeles would file criming
chargesagainst suspectswho had used the mail to defrau
victims of $50,0000r more. Today, they usually will not ac
cept the case unless the loss to the victim exceed
$250,000. Federal law allows the FBI to step in when th
value of stolen goods from interstate shipments exceed
$5,000, but the U.S. attorney usuallywill not prosecuteth
case unless the value exceeds $25,000. The U.S. attorne
usually will not accept a case involving interstate car thel
or copyright violations unless organized crime is involve
or the suspectsare operating in at least three states.'®?

The following recommendation was central to th
Federal Courts Study Committee’s findings:
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Where the offense arises out of trafficking on a
local basis rather than out of the activitiesof large
multistate or even multinational rings, the proper
jurisdiction to prosecute and try the offense isthe
state, not the federal government. Unless this di-
vision of responsibilities is respected, the federal
courtswill be swamped as they almost were dur-
ing Prohibition. , . .We recommend that the De-
partment of Justice formulate policies of demar-
cation of federal from state responsibilitiesin the
drug area that will conform to the principles of
federalism. And to assist the states in shouldering
the burdens entailed by our proposal, we urge
Congressto appropriate to the statessome of the
funds that would otherwisehave to be spent to ex-
pand the federal role in drug enforcement. . . .
Both the principles of federalism and the long-
term health of the federal judicial system require
returning the federal courts to their proper, lim-
ited role in dealing with crime.'s3

However, the views expressed in dissent by the U.S. Jus-
tice Department representative is equally significant:

The role of the federal courts is crucial to drug
law enforcement, for without their authority fed-
eral law enforcement loses its nationwide sub-
poena power, its electronic surveillance author-
ity, its contempt and immunity powers, and its
forfeiture authority to name a few. .. .[U}ntil the
vast majority of the states enact new and more ef-
fective laws to combat drug trafficking (e.g., forfei-
ture provisions, pretrial detention, harsher sen-
tences) and create adequate prison capacity to
house those convicted, the federal governmentwill
have a responsibility to step into the breach.**

Which view will prevail? The second view represents
the reality of politics. As long aspoliticians remain convinced
that the public believes tougher sentencesare the answer to
their fear of crime, constitutional issues regarding proper
venue under our republican structure will carry little weight.

This last observation refers to another effect of the
body politic: competing perceptions of being responsive
representatives of the public’s interests. In an example of
legislative/executive dynamics, the House Judiciary Com-
mittee was willing to consider delaying full implementa-
tion of the federal sentencingguidelinesto allowforatrial
period, asurged by groupssuchasthe American Bar Asso-
ciationand the Judicial Conference. However, the admin-
istration, in a letter from Attorney General Edwin Meese,
opposed delay as “inconsistentwith effective law enforce-
ment,” and the subcommittee’srecommendationfor field
testing was defeated on the floor of the House.

Finally, the philosophic climate not only affects the
specific laws that are passed, it also influences decisions
within the criminal justice system. If moredrugdealersare
serving prison sentences, is it because the guidelines call
for longer sentences and prosecutors find it more attrac-
tive to prosecute drug dealers, or is it because a new attor-
ney general, who is reacting to the same perception of

public priorities, calls for more drug dealer prosecutions
and devotes more resources to proving the full extent of
their crimes in sentencing hearings?

Concern about sentencing reform is widespread. As
one critic observed:

Someday, even if observers look back upon dis-
cretionary pre-guidelines sentencing with aston-
ishment, they may view the first federal sentenc-
ing guidelines as a symbol of some disturbing
trends in American penology—a mark of an in-
creasing dehumanization of offenders; of more
incessant political appeals to our fear of crime; of
a more impatient search for simple, mechanistic
solutions to difficult human problems; and of a
deepeningfailure of leadership inan ever lessre-
publican system of government.!*

Thisfrustration is matched —at least—by advocatesof re-
form. More than 15years ago, another author reflected:

[A]ctual prison stays are far less than the sen-
tences imposed in virtually all states—perhapsa
necessary accommaodation, in light of the exces-
sive length of American sentences, but one that
has fostered disparity and unrest, and offended
our sense of equal justice.'*®

Since this observation was made, the basis for the concern
expressed has gotten worse.

SUMMARY

Equitable sentencing of individuals, which also re-
flects public values and constitutes an effective response
to criminalbehavior, isextremely complex. Reform efforts
in many states and in the federal criminal justice system
havebeen spurred, at least in part, by the desire to manage
this complexity. Those general government elected offi-
cialswho have supported a sentencing commissionand/or
sentencingguidelineshave felt that systematization is es-
sential if their attempts to set policy are to be effective.

The history of sentencing reform, thus far, seemsto
indicate that the innate complexity of sentencing may be
beyond the degree of control envisioned by many of these
legislativeand executivepolicymakers.The number of dif-
ferent types of crime within broad categories, the con-
straints of using definitions that do not create legal loop-
holes, and the wide variety of circumstancessurrounding
individual criminal acts and range of criminal histories, all
have necessitated that development of sentencing reform
plans be delegated to nonelected experts.

Legislatorsand chief executives find that they have
not gained control of sentencing by enacting complex

mandatory guidelines. Each category within a sentencing

matrix puts increased importance on the chargesbrought
before the judge rather than on a constrained sentencing
decision,and the publicprocess of judicial sentencingmay
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be replaced by informal bargaining between the prosecu-
tor and defense. In other instances, the response hasbeen
to try traditionally state offenses as federal offenses or as
local misdemeanors. Finally, in states that adopted sen-
tencing guidelines without tying them to prison capacity,
general government elected officials have experienced a
loss of control over escalating prison budgets and/or over
release discretion, often negating the intent of the sen-
tencing legislation.

Nevertheless, general government elected officials
do have the responsibility to define criminal acts and set
sentencingpolicy, and many feel that as elected represen-
tatives they must respond to the public’s fear of crimeand
its belief that the courts are not dealing with crime effec-
tively. If comprehensive sentencing reform or mandatory
penalties are not found to produce greater equity or deter
crime, what other means can general government elected
officialsuse to shape an effectivecriminal justice system?
There is no simple answer to this question.

The remainder of this report will discuss how general
government officialscan exercisetheir oversightresponsi-
bilities, use their power of the budget, leverage their ac-
cess to the public, and draw on their positions of authority
to encourage criminaljustice and other elected officialsto
reasonwith them to developthe most productive meansto
sanctionand deter criminal activity. By examiningwhat is
required to support sentencingdecisions, general govern-
ment elected officialswill be better equippedto judgethe
efficacy of the sentencing laws they advocate or enact.
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3 —CRIMINAL JUSTICEOPTIONS
TO MORE PRISONS AND JAILS

ypically, criminal justice policy discussions are
based on the assumption of incarceration for those con-
victed of a crime. Other means of dealing with criminal
behavior are regarded as the alternative, requiring
proof of why someone should be freed rather than why
he or she should be held. The Supreme Court rejected
this view regarding pretrial detention in United States v.
Salerno (1987): “In our society, liberty is the norm, and
detention prior to trial or without trial is the carefully
limited exception.”

Someadvocates of alternatives also believe that in-
carceration of sentenced offenders should be used only
after all other options have been rejected. They argue
that, given the large number of persons who serve their
sentencesin the community without jeopardizing public
safety, prison and jail space should be viewed as a valu-
able public investment tobe used only if it produces the
best results, and not as a requirement for punishment.

Thischapter isa review of the use of options other than
securedetention. While it startswith a brief discussion of the
concernsthat are creating new interestin reducing incarcer-
ation and ends with an analysis of the differencesbetween
the statesin the use of community sanctions, the heart of the
chapter is a catalog of specific programs:

m  Options to reduce pretrial detention;

m  Community-based programs to provide a range
of sentencing options for probation;

m  Programs to strengthen the use and credibility
of parole; and

m Programming in prisons and jails to reduce the
length of stay.

This listing is designed to familiarize general govern-
ment officials with the large number of program options
before taking up the governmental challenges involved
in making these programs more effective or expanding
their use in Chapter 4,

First, it isimportant to clarify the frequently cited
statistic that three out of four adults serving a sentence
fora criminal offenseare living in the community. This
is @ much higher proportion than the general public
might assume, and some would object immediately to
seeing this ratio go any higher. However, this standard
statistic is somewhat misleading because it lumps seri-
ous and minor offenders together.

Although itis not uncommon for the general public
to use the termsjail and prison interchangeably, public
policy consideration of how the growth inthe number of
incarcerated persons might be brought under control
should not mix the reasons for holding personsinalocal
jail with the reasons for holding others in a state prison.
This is as inappropriate as a school policy debate that
mixes arguments about whether attendance should start
at age four with whether students can drop out at age 16.

Therefore, rather than the muddied picture that
three out of four offenders serve their sentencesin the
community, a clearer context for considering options is
provided by noting, as shown in Figure 3-1 (page 62),
that almost two out of three people (64.1%) who could
be imprisoned because of a serious crime (felony) are
livingin the community, while more than nine out of ten
people (93.0%) who could be held in jail because of a
misdemeanor are living in the community.

Figure 3-1 depicts the residual potential to relieve
the need forprison and jail space only for offenderssen-
tenced to correctional control. In most jurisdictions,
thereare approximately three times more misdemeanor
arrestees (excluding non-DUI traffic offenses)* whoare
not placed under correctional control.

By presenting criminal justice options in termsofall
arrests, Figure 3-2 depicts a more complete perspective
on the importance of the full range of programs dis-
cussed in this chapter in reducing the need for jail and
prison beds. In addition, Figure 3-2 shows the total de-
mands on the criminal justice system from policing, in-
take, court, and record-keeping agencies even when in-
dividuals are not placed under correctional control.
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2 Out of 3 Felons

«—— Probation or Parole ————»—a— Prison —»—=Jail

Figure 3-1

FFFFFFFFF*M

Proportion of Convicted Felons and Misdemeanants under Correctional Control in the Community
(Estimates based on reports that about half of the 2.7 million on probation had been convicted of misdemeanors:
and about three-quarters of the people in local jails arc being held because of a felony offense.?)

Over 9 Out of 10 Misdemeanants

Probation ———M8 — =

*In addition to those charged with a felony who are being held pretrial.

Total Arrests*

No Charge, Deferred,
Summons, Fine,
Suspended Sentence

Dratrial Dalaacal

Probation®

Length of Sentence
(Probation & Parole
beyond 12 months)!

~«—— Felonies

Figure 3-2

Proportion of Arrestees Diverted from Jail or Prison through Criminal Justice Options

Misdemeanors >

* Excluding non-DUI traffic offenses.

Source: ACIR computations from: 'FBI 1990UCR arrest estimate; “The Prosecution of Felony Arrests, 1988,”BJS Bulletin, Feb-
ruary 1992; “Recidivism of Felons on Probation, 1986-89"; “Probation and Parole 1990.” 2BJS,“Profile of Jail Inmates,
1989,”BJS Special Report (Washington,DC, April 1991), and “Pretrial Release of Felony Defendants, 1988,” BJS Bulletin,
February 1991. 3“Felony Sentences in State Courts, 1988,” BJS Bulletin, December 1990, and “Profile of Jail Inmates,
1989.” *U.S. Department of Justice, Correctional Poprdations in the United States, 1990 (Washington, DC, July 1992).

Diverted

P — Prison

\] —Jail

INTEREST IN INCREASED USE
OF SENTENCING OPTIONS

Shifts

General government officials are giving increased
consideration to alternatives to incarceration. For many,

in Public Policy

the only reason for doing so is a search for cost savings.

Correctional budgets have been the fastest growing area

of

state and county spending for almost all of the last 15

years. This fiscal impact has been due in large part to the
constant pressure to house more and more inmates at an
average cost that continues to match the cost of an hy
League education. Alternatives are viewed as a way to
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save at least the cost of housing, while perhaps improving
the behavior of certain offenders.




Additionally, many criminal justice officials believe
that alternatives must be developed to allow them to re-
spond to criminal behavior more appropriately, The lim-
ited sentencing options available in most states have been
described as “the choice between an aspirin or a loboto-
my.”* The need to cxpand sentencing alternatives as a
public safety issue was stressed by the attorney general of
the United States in his opening remarks to the 1990Na-
tional Drug Conference:

To echo again the President’s strategy, “If state
and local officialswish to expand their capacity to
prosecute and sentence drug offenders, they
must broaden their notion of what constitutes
punishment.”” Somerefer to thisasalternativesto
incarceration. Better, I believe, to refer to thisas
alternatives to non-incarceration. . . . We also
know that there are many for whom incarceration
is not appropriate. But is simple probation suffi-
cient? Turning them back into the gcncral popu-
lation? Particularly when probation officers are
carrying caseloads far beyond what is manage-
able? Wc need to fill the gap between simplepro-
bation, on the one hand, and prison. We need in-
termediate steps—intermediate punishments.®

The growing consensus at the end of the 1980s
seemed to be, then, that expanding the range of choices
for penal control is an opportunity to increase public safe-
ty while cutting costs in the long term. Now, thisconsensus
is being openly joined by those whc believe that alterna-
tives also should be pursued as a me¢ans to stop criminal
behavior more effectively.

During most of the 1980s, the notion that alternative
programscould stop criminalbehaviorthrough rehabilita-
tion seldom was espoused publicly as the principal reason
for establishinga program. However, the lack of successin
reducing overall crime rates, the growth in violent crimes,
publicity about America’s high rate of incarceration, and
budget pressures all have combined to give rehabilitation
effortsmore credence. The trend for the 1990s, however,
isto use rehabilitation selectively,by attempting to identi-
fy “career criminals” and concentrating limited rehabilita-
tion resources on the remainder, who are not apt to fall
into a pattern of repeated crime—unlesstheir experience
in the criminal justice system reinforces such behavior.

Public Acceptance

Although it may not be responsible to advocate
policies based solely on their acceptability to the
public, it would also be foolhardy to ignore the
public’s sentiments. Part of effective policymak-
ing depends on an understanding of what the
public already knows and believes.’

As noted in the discussion in Chapter 2 of who is sen-
tenced for what acts, elected officials have the burden of
representing the public’s priorities. This goes far beyond
getting reelected. It ensures that government operations
do not become self-serving. Knowing what is driving pub-

lic sentiment, as well as public priorities, becomes even
more important when elected officialsfeel that they must
try to lead public opinion in support of policy change.

Apparently, the public does not accept that sentenc-
ing policies over the last 15years have played a major role
in prison and jail growth. Consequently, citizensare reluc-
tant to agree that these policies should be changed toward
greater use of alternatives. For example, during the sum-
mer of 1986, the Edna McConnell Clark Foundation in-
volved 125 people in focus groups at ten locations: New
York City; Little Rock; Minneapolis; Chicago; Boston; At-
lanta; Westchester County, New York; San Diego; St.
Louis; and Houston. They found that citizens were quite
well informed on prison and jail crowding, but that:

Americans believe that prison overcrowding is
caused by an increase in crime. They simply do
not believe that the crime rate has leveled off or
that mandatoryand stiffer sentencing are a cause
of the problem. . ..These measures and especial-
ly mandatory sentencing were popular with the
focus groups. Respondents felt that they made
sentences more uniform and punishment more
predictable —both of which, they said, had a de-
terrent effect. Most tended to disregard the con-
nection between such laws and overcrowding. ...
They did not want to see that what they consider
a positive step has had an undesirable effect—
overcrowded prisons that warehouse idle inmates.®

In fact, reducing idleness became the main factor these
citizenswould accept as a reason to reduce prison and jail
crowding.

The public’s distaste for having inmates idle can be
harnessed by political leaders in support of more prison
and jail space, programs, personnel, and/or in support of
community alternatives. When it is tied directly to the
public’s desire for punishment, it can become a means of
creating even greater support. In a 1982 Gallup Poll, 59
percent thought it was more important to rehabilitate in
prison than to punish. Just seven years later, support for
rehabilitation had dropped to 48 percent and support for
punishment had grown from 30 to 38 percent. Neverthe-
less, Wayne Huggins, director of the U.S. National Insti-
tute of Correctionsand a former sheriff, regularly sellsau-
diences on how the middle class idea of punishment
misses the mark for most offenders:

Legislators,governors,people suchas myself
set punishment based on what frightens us, what
deters us, what things you could do to us that
would be the worst thing in our lives. And certain-
ly one of the worst thingsyou could do to us s take
our freedom and incarcerate us. . ..But if you
stop and define the punishment from the offend-
er’seyes, what you might end up with isan inter-
estingcontradiction. We are afraid that we would
be embarrassed and would lose our reputations
or our credibility. In fact, in many cases, the in-
mate’s stature is actually raised. The harder the
parole officer was, the tighter the prison, their
status isthat much higher in the criminal commu-
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nity. Most of these people never had a job. Ulti-
mately we would be afraid of losingour freedom,
our friends and family. In all too many cases, they
are not getting away from friendsand family, they
are going to friends and family.

Somany havebeen captivein a few small city
blocks, they don’t know freedom asyou and I do.
They are going to get clean clothes at least three
times a week, they are going to get free dental
care, free medical care, recreation and a roof over
their heads, three square mealsa day. That iswhy
I think that we have to look at punishment in
terms of the way they define, rather than the way
we define it.?

The more that officialstell the public how little there
is to do in most institutions, besides watch television, the
more public support can be raised for putting criminalsto
work. The head of New York City’s probation serviceshad
previously spent manyyears workingwith victims of crime.
Her new position might have been regarded as antitheti-
cal. Instead, she found that, if time is spent explainingthe
goals of various alternative sanction programs, especially
community restitution, victims of crime can become effec-
tive lobbyists for probation department budget needs.

Although drug, alcohol, and sex offender programs
do add to per prisoner costs, the increase is very small
compared to the basic costs of security personnel, food,
and facility operations. The problem is that these pro-
gramsrepresent add-onsin most systemsand are in direct
competitionforbudget dollarswith day care, environmen-
" clean-up, or any number of initiatives with popular con-
stituencies. For example, the cost of incarcerationat the Bal-
timore jail is $35 a day per inmate; this is $23 more per day
then the daily cost per student in the city school system.

Furthermore, education, work training, and medical
servicescan add to public resentment if prisoners are seen
asreceivingthese advantagesfree while the publicat large
must pay. Elected officialsat the focus-groupdiscussions
spoke of having to deal with the public’s sense of fairness,
reporting deep resentment when the citizens perceive
that criminalsare given unfair advantages. Officialsfind it
hard to add to correctional budgets when it costs more to
house a prisoner than the average person spends to sup-
port a family. Because offenders are not viewed with sym-
pathy, this level of spending is especially galling. As the
National Academy of Science observed in 1981, “While
much of the general populace accepts rehabilitation in
principle, they almost certainly would object to providing
more extensivesocial benefits to wrong doers while ‘good
citizens’ are denied similar servicesand opportunities.””

ACIR’s finding of two decades ago still rings true:

Citizens and their elected representatives have
been reluctant to grapple with or support im-
provements in corrections for reasons that can be
understood:

B This issue, after all, involves some of the
most troublesome members of society;

m  Investment in rehabilitative resourcesstrikes
atthe traditional “eye-for-an-eye”belief that
incarceration and punishment aret’ per
ways to treat offenders;

m  Reform involves obtaining new money as
well as redirecting funds now being used to
support the present, mostly ineffective sys-
tem; and

m  Programsfor institutional modernization, ef-
fective probation and parole, and adequate
personnel compensation and training do not
command as much public support as health
and hospitals, education, highways, and oth-
er programsbenefiting groups or constituen-
cies of law-abidingmembers of our society.'?

Nevertheless, Alabama authorities conveyed encour-
agement to officials gathered at a recent annual meeting
of the National Governors’ Association that the public’s
desire for fairness can be refocused in support of alterna-
tive sanctions. When 400 Alabama residents were given a
choice of prison or probation for 23 offenders, whose
crimes ranged from petty theft and joyriding to rape and
armed robbery, the group initially chose prison for 18 of
the 23. After an explanation of costsand alternative sanc-
tions, some of which were related to the offense, such as
restitution or community service, the public’s preference
for prison sentences declined significantly. They chose
prison for only four of the 23. In citing this study, Califor-
nia officials observed that “given Alabama’s historical
conservatism on criminaljustice, it is reasonable to expect
similar results in other parts of the country.”? In fact, a
1989 study of California residents showed similarresults.
Participants were given 25 different crime scenariosand
asked to select the preferable punishment option. Incar-
ceration was selected initially by 63 percent of the respon-
dents, but by only 27 percent after the briefings.™ Studies
suchasthese demonstrate the value of informingthe pub-
lic, with emphasis on the issues that concern them.

Summary

There are signs that there may be broader use of cor-
rectional optionsin the 1990s. Constructing and operating
significantly more prison and jail space is straining state
and county budgets. There is growing recognition that
public safety concerns cannot be met for a significantpor-
tion of probationers and parolees under standard pro-
grams. Many are seeing a need for a more effective crimi-
nal justice response to reducing future criminal activity,
given the apparent ineffectiveness of high incarceration
rates. Finally, the public’s sense of justice is apparently not
driven by a desire to punish. If programs can be shown to be
less costly, provide restitution, and address the unfairness of
inmates simply being idle, they can garner public support.

General government elected officialsneed to become
conversant with what is being done in other states and lo-
calitiesto get a realistic perspective on what is possible in
their communities. Their confidence level is important in
addressingpublic concerns, in holding program managers
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accountable for realistic performance, and in supporting
criminal justice officials’ initiativesto develop a more ef-
fective system.

AN OVERVIEW OF OPTIONS
TO INCARCERATION

Often when general government officials look for in-
formation about alternatives to keeping a person in jail or
prison, they find only a collection of operational details
aimed at criminaljustice administrators. Such a plethora
of information may make it difficult to focuson the public
policy issuesand system support needed for any program’s
success. The next sections focus on such governmental
factorsin pretrial release, probation, and parole, followed
by a summary of programs offered within jails and prisons
to reduce the need for further incarceration.

This catalog of programs will reveal little that is new
to most localities, but it will arm general government offi-
cials to meet the challenge of expanding and effectively
supportingwhat isin place. Although these governmental
issues are the focus of the next chapter, several themes
bear mentioning, now:

m  Alternatives are not no-cost.

®  Pyblic safety means that the same degree of atten-
tion needsto be given to staffing for community su-
pervision as traditionally has been given to police.

®  Modifying criminal behavior means professional
involvement at or above levels that were not effec-
tive earlier in the individual’s life.

®  In the absence of the resources to address either
or both of these needs, alternatives become sim-
ply a sifting-out process, giving the offender
another chance. On the positive side, if the of-
fender does not commit another crime, then the
system is free of further dealings at little cost.

Pretrial Options

Pretrial release programs are extremely important in
relieving jail overcrowding because, typically, half of the
people in most jails are awaiting trial or arraignment (Fig-
ure 3-3). Demand for jail space is affected not only by
whether the accused is or is not released before trial, but
how many days or even hours it takes to make and carry
out the decisionto release. How pretrial release isadmin-
istered alsowill affect case management in the court if the
accused is not available when the case is ready tobe heard.

In 1988, in the 75 largest counties, approximately
two-thirds of the persons charged with felonies were re-
leased prior to trial. When releases of misdemeanants and
felonsare combined, the proportion exceeds80 percent.'* By
felony offense, the likelihood of release varied from 86 per-
cent of those charged with driving under the influence or

Figure 3-3
Population Profile of Local Jails, 1989
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Source: U.S. Department of Justice, Bureau of Justice Sta-
tistics, “Profile of Jail Inmates, 1989,” BJS Bulletin,
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other felony driving charges to 72 percent of those charged
with drug offenses to 59 percent of those charged with a
violent offense. The more serious the criminal record, the
less the likelihood of release: threequarters of those with no
prior conviction, helf of those with a prior felony conviction,
and only onequarter of those on parole were released.

Traditionally, the decision to release and the condi-
tions imposed are based on the likelihood that the defen-
dant will appear at trial. In the 1988 large-county survey,
approximately 25 percent of those released failed to ap-
pear, and at the end of one year, one-third of them were
still fugitives. The greatest likelihood not to appear was
among those with five or more convictions, while the
greatest likelihood of not being found was among those
who had paid a full cash bond.”

More recently, legislatures have enacted laws to re-
quire that public safety also be considered. The Federal
Bail Reform Act of 1966 created a presumption in favor of
release. At least 18states enacted similar legislation, and,
as early as 1970,an amendment for the District of Colum-
bia directed judges to consider community safety in addi-
tion to the risk of flight. The concept of “preventative de-
tention” also was introduced, defining certain types of
offensesthat would preclude bail.!* Over 60 percent of the
statesnow have one or more provisions regarding commu-
nity safety in consideringpretrial release.'” Someinclude
provisionsregardingspecifictypes of cases, suchasa lawin
Minnesotathat mandates at least a $1,200 bond in domes-
tic violence cases. Success in protecting community safety
ismeasured by the fact that less than one-fifth of those on
pretrial release are rearrested for a felony offense com-
mitted while on release. Defendants under age 21 are 50
percent more likely to be rearrested than those over 35.
Again, the more prior felony convictions, the greater the
likelihood of rearrest.””
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The following brief summarics describe the basic
components of balancing the presumption of the right to
be free pending trial, public safety,and court functioning.
While the pretrial release decision usually is made by a
judge or magistrate, other officials acrossthe country have
taken the initiative to establish release optionsand to en-
hance the court’sdecision through better offender infor-
mation. In addition, this subsection discussesinitiatives to
sanction minor criminal acts while minimizing the use of
court or jail resources.

Types of Program Initiatives

Risk Assessment Models. In the early 1960s, the Man-
hattan Bail Projectwas the first notable attempt toanalyze
the factorsrelated to the likelihood to appear for trial and
to developa risk-assessment model. Subsequent models,
which are objective scoring systems, have allowed non-
court personnel to make substantially more of the deci-
sions regarding release. This is particularly important at
night and over the weekends, because it reduces the need
for additionaljail beds if defendants have to be held in jail
until the next workday. Some jurisdictions use interns or
other low-wage employeesto conduct screening and verifi-
cation. The better the information network that can be ac-
cessed, the more risk-assessment models can be used with
confidence, either to establish expedited review of routine
cases or to supplementthe subjectivejudgment of the court.

Release on Recognizance (ROR). The Manhattan Bail
Project also was the first to document that a defendant
with roots in the community was not likely to flee, irre-
spective of ability to pay a bondsman. Because of this find-
ing, about 70 percent of those released today are freed
nonfinancially, compared to lessthan one percent of cases
in the 1960s.*

Enhanced Notification. Some defendants do not ap-
pear fortrial simplybecause they forget. The averagetime
between arrest and adjudication is 122 days for released
defendants, compared to only 37 days for detained defen-
dants.?? Although priority for schedulingtrials for detain-
eesisimportant in relievingjail overcrowding,an average
of four months’ wait often has meant that defendants lose
track of their court dates. When defendantsfail to appear,
bench warrants are issued. Thus, a minor offense, such as
a neighbor complaining of disorderly conduct, can multi-
ply intowasting resourcesto rearrest, book, and detain the
defendant. Some jurisdictions, therefore, have found it
cost-beneficial to hire personnel to remind those on re-
lease of their court dates, and/or provide immediate fol-
low-up to bring the defendant back into the court system.

Pretrial Services Programs. Pretrial screening units
have been established in at least 500 jurisdictions. Forty
percent of these programs have the power to release a de-
fendant on their own authority, although this power may
be limited regarding felons. Most units provide supervi-
sion of releases, if ordered, and maintain a list of referral
agencies for defendants in need of social services, drug
treatment, or mental health services. In 38 percent of the
jurisdictions, these units are administered by the court; 38
percent by probation; and 10 percent by the sheriff.”

Pretrial Custody Screening. This initiative is a direct
review of the cases of defendants who have not been re-
leased by the judge or magistrate. These cases may involve
transfer or the need for additional procedures that can ex-
pedite the removal of the defendant from the local jail.*
The National Prosecution Standards, developed by the Na-
tional District Attorneys Association (NDAA), recommends
that prosecutors report to the court monthly on the status of
cases for defendants who have not been released.?

Summonsin Lieu of Arrest. If a police officer issuesa
summonsor citation, the accused does not have to be tak-
en to jail and booked. The use of citation release for mis-
demeanor charges and regulatory violations has been
common for many years. Some jurisdictions with over-
crowded jails, however, are now expanding the use of cita-
tions fordrug possession, some property offenses, assault,
and domestic violence cases. In most jurisdictions, the
prosecutor’s office has worked with the municipal police de-
partments to develop guidelineson the proper use of citation
arrests. Because most of these cases would have been
booked and relcased after only a short period in jail, how-
ever, citation arrests produce only minor savings of jail beds.

As with ROR, follow-up notificationof the defendant
just prior to the court date also is very important. Given
that these represent the most minor offenses, some courts
have set a special schedule to try people released on cita-
tion quickly as another way of reducing the waste of re-
sources produced by failures to appear in court. In fact,
someeven argue that it isbetter to establisha court capac-
ity to try misdemeanors immediately, even if it means
holding defendants overnight, rather than using citations,
because of the high rate of failure to appear in certain mis-
demeanor categories.

Bail. While states may mandate that localities have
non-monetary, prerelease programs in place as a condi-
tion of funding under the state’s Community Corrections
Act, actual use will vary. According to officialsat one over-
crowded urban jail in New Jersey, there were no nonvio-
lent, first-time arrcstccs being held pretrial. Ina suburban
county, however, awoman had been held for four monthson
a shoplifting charge because she could not post $100 bail.?

Figure 3-4 showsthe results of a 1988survey of the 75
largest county jail systems. In this survey, 4 percent were
held without bail, 29 percent were released without any
form of bail under one of the programs mentioned above,
and another 6 percent were released on an unsecured
bond (meaningthey did not have to pay any money unless
they failed to appear). The remaining 61percent of the de-
fendants had to pay before they could be released. Half of
these did not make bail and were held in jail until trial.?’

Of the approximately 30 percent who did pay money
to be released, more than half used a third party, typically
a bail bondsman. The usual 10percent fee charged by bail
bondsmen is not returned. With a deposit bond, the 10 .
percent that the defendant deposits with the court is re-
turned (less an administration fee) when the case is com-
plete. Deposit bonds are a relatively recent innovation,
developed in part to move the release processalongfaster
and to produce court revenue. Depositbonds alsowere in-
stituted by some systemsbecause they believed that more

66 U.S.Advisory Commission on Intergovernmental Relations



Figure 34

Distribution of Felony Defendants by Type of Pre-Trial Release, 1988
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Source: U.S. Department of Justice, Burcau of Justice Statistics,“Pretrial Releasc of Felony Defendants, 1988,” BJS Bulletin, 1991.

defendants would appear for trial if they knew they would
get their money back. However, the 1988 survey did not
bear this out. The failure to appecar was 27 percent for
those whose deposit would be returned by the court, while
only 20 percent of those who had paid a bail bondsmen
failed to appear. The final category of bail, full cashbond,
was associated with a 26 percent failure to appear and, as
noted earlier, resulted in the highest percentage still fugi-
tive after one year.®

The critical time period to be examined for the effect
of bail policies and procedures on jail overcrowdingisthe
first days of detention. For example, if the averagesforthe
75 largest counties in Table 3-1% were a profile of onejail,
local officialsshould expect answersas to why those mak-
ing a deposit with the court cannot be handled as fast as

those using a bail bondsman and why the decisionforROR
cannot be made as quickly as an unsecured bond decision.
Such oversight questions are in addition to the perennial
question: Why should anyone’s release depend on ability
to pay money?

For example,a 1988study indicated that almost half of
the Baltimore City jail population had a bail of $1,0000r
less, meaningthat paying $100would effect release. When
the Offender Aid and Restoration Program put up the
money out of private and government funding for the re-
lease of approximately 1,500 inmates in FY 1990, this re-
sulted in a nct saving of over $2million in jail costs. How-
ever, it still cost the jail $367,500 for the seven days the
offenders were held before their release could be ar-
ranged, leading the Bar to observe that:

Table 3-1
Time from Arrest to Release for Felony Defendants Released before Case Disposition,
by Type of Release and the Most Serious Arrest Charge, 1988

Percentage of Felony Defendants in the 75 Largest Counties

Type of Release Who Were Released before Case Disposition within:
and Most Serious Number
Arrest Charge of Defendants SameDay  1Day 2 Days 1Week  1Month 6 Months  1Year
All Release Defendants 28,346 225% 45.5% 58.7% 78.2% 91.5% 99.4% 100%
Type of Release
Surety Bond 6,783 23.1 50.3 59.0 75.5 91.7 99.3 100
Full Cash Bond 3,213 75 205 320 67.1 85.2 99.4 100
Deposit Bond 2,540 272 38.1 495 723 91.0 99.1 100
Unsecured Bond 2,571 52.7 720 785 86.8 929 994 100
Recognizance/
Citation Release 12.765 18.7 453 63.2 824 934 9.6 100
Most Serious Arrest Charge
Violent Offense 5,374 15.6 331 47.3 702 86.3 98.7 100
Property Offense 9,659 288 53.1 64.1 80.0 93.0 99.8 100
Drug Offense 10,852 20.0 436 585 80.6 935 99.5 100
Public Order Offense 2,461 24.0 50.8 62.7 778 88.3 99.1 100

Source: U.S. Department of Justice, Bureau of Justice Statistics, “Pretrial Release of Felony Defendants, 1988,”BJS Bulletin, 1991,

Table 9.
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It seems clear that those inmates who would ulti-
mately qualify for OAR should be screened out
before even enteringthe jail. . .by applicationof
realistic bail release standards by the District
Court Commissioners. . .. At the initial Commis-
sioner threshold level, important decisions are
regularly made as to bail release. Great carc and
careful consideration must be applied in the set-
ting of a bail which will notbe met. ...The Court
has now set gnidelines.>

Finally, the role of bail bondsmenhasbeen controver-
sial. Both NDAA and ABA standards advocatenonfinan-
cial release or formsof bail that penalize the defendant for
failure to appear. It has been noted that in some systems,
bondsmen do not bear sufficient risk of forfeiture and/or
responsibility for returning absconders. A 1986 study esti-
mated that forfeitures only amounted to 1to 2 percent,*
despite the fact that the national average for those on
suretybondswho fail to appear after oneyear isover 5 per-
cent.*? Frequently, the offenders are returned when they
are arrested on another charge rather than due to expen-
ditures by a bondsman in a search.

Supervised Pretrial Release. This is a relatively new
approachthat grew out of both the concernfor public safe-
ty and trying to avoid wasting criminal justice resources on
minor offendersbecause they fail to appear. Itsuse has ex-
panded rapidly according to a 1991 survey, which found
that 80percent of pretrial serviceprogramsprovide super-
vision for released defendants.>* Two New Jersey counties
run a program for arrestees who have been held in jail for
at least 30 days. Curfewsare established, substanceabuse
counseling or other mental health services may be or-
dered, and the participant is closely supervised by a proba-
tion officer. Hams County (Houston), Texas, uses a week-
ly telephone check-in for all ROR defendants.

Deferred Prosecution. The Federal Bail Reform Act of
1966 and of 1984establishedthe rationale that conditions
couldbe placed on pretrial release if they were reasonably
related to the individual being able to await trial in the
least restrictive setting. A series of these types of court-
related programswere organized beginningin 1972under
the Treatment Alternatives to Street Crime (TASC) pro-
gram. If the prosecutor and court agreed, defendants could
accept referral to a community-based treatment program,
and the pending case would be suspended or a summarypro-
bation issued. If the individual completed the program suc-
cessfully, the pending charges were dismissed.

The federal fundingbase for 130 TASC programsin 39
states was withdrawn in 1981, but there has been renewed
use of such programs under the federal war on drugs. Lo-
cal prosecutors have targeted drug users, who are charged
for treatment at rates just below the relatively stiff fines
they couldbe chargedif they were tried and found guilty of
possession. The history of successunder TASC treatment
programshas been good, due in part to the fact that many
participants are first offenders and because two-thirds of
all persons illegally using drugs have jobs.*

Figure 3-5shows the growth in use of deferred prose-
cution (conditional dismissal)in West Germany. Although
conditional dismissal is now being used for “fairly serious,
especially economic, offenses” without trial, as well as for
“petty cases,” the simultaneous reduction in sentences to
prisonwas not a direct result; instead, it wasdue toa ripple
effect from using the other options shown. Legislative ini-
tiative was responsible for this increased use of options,
through a 1970 law prohibiting sentences to prison for
short periods except under extraordinarycircumstances.®

Mediation. Mediation is used most in civil cases, and
courts are beginning to try mediation to satisfy victims of
minor crimes. For example, the Columbus, Ohio, City At-
torney’s Night Prosecutor Program mediates about 45,000
cases per year, with a settlement rate of 93 percent when
both parties appear. In 1988,the program mediated more
than 35,000 bad check cases, with over a half-million dol-
lars recovered and only 1,100 formal charges filed. The
program also hears domestic violence, simple assault,
menacing, criminal damaging, and other cases.*

Probation and Parole

Asnoted in Chapter 1,there isa significantdifference
between probation and parole in terms of (1) the serious-
ness of parolees’ criminal records compared to probation-
ers’, (2) the fact that parolees have served time, and (3)
whether a judge or an executive agency determines who
will participate. However, probation and parole will be
taken up together in this subsectionbecause the types of pro-
grams used and their administration are basically the same
whether the program is for probationers or for parolees.

In 1988, state courts sentenced 44 percent of con-
victed felons to state prison, 25 percent to jail, 30 percent
to straight probation (in addition to those who received
probation along with a jail or prison sentence), and 1per-
cent to an alternative sentence.*” The average probation
sentence of 43 months is considerably longer than the av-
erage jail sentence of seven months. Because of
good-timecredits and parole, the average prison sentence
of 76 months also means that the average prisoner will be
in prison only 24 months before being placed under parole
supervision. Therefore, theoretically, probation repre-
sents a comparably significant sanction.

Probation and Parole Caseloads

However, although a number of strong programswill
be describedin the paragraphs that follow, in reality, most |
probationers and parolees are under minimal supervision.
For example, in Texas, at the end of August 1989, the gov-
ernor’s office reported that 95.4 percent of probationers
were on regular probation, which meant they were seen |
once every three months. Only 3.7 percent were under in-
tensive supervision and seen four times a month. Less
than 1 percent—which included some substance abusersand
those who had histories of sexual or family violence or a
mental disability —were seen three times a month by proba-
tion officerswith specialized training and caseloads of 40:1.
Finally, 0.1 percent were termed high-risk felons and were
seen five times a week by officers with caseloads of 25:1.%
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Figure 3-5
West German Criminal Sanctions, 1968and 1989
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It isbecause of system profiles such as this that, when
general government officialsfund strengthened probation
and/or parole options, they may not see much, if any, di-
rect effecton prison and jail populations. Judges, prosecu-
tors, parole boards, and probation officers often use new
or expanded optionsto give greater supervisionto the vast
majority already under regular supervision. Only to the
degree that this increased supervision prevents further
criminalactivitywill prisonand jail population growthulti-
mately be affected.

Classification of Potential Probationers
and Parolees

As with risk-assessment models in pretrial release,
the use and refinement of objective classification models
can make a significant difference in the use of probation.
One of the most highly regarded offender classification
and caseload management systemswas developed starting
in 1975 by researchers working with the Wisconsin Depart-
ment of Corrections and assisted by the National Institute
of Corrections.* Under this system, a risk/needs assess-
ment instrument is completed on each probationer at reg-
ular intervals, and the level of supervision may be in-
creased or reduced.

The vast majority of probation agencies now have
someform of classificationsystem.”™ In 1984,the president
of the American Probation and Parole Association noted
the importance of classificationinstruments for communi-
ty corrections agencies:

The classification instruments that researchers
developed over the past decade have really revo-
lutionized parole and probation in the United
States. .. .Thisdevelopment has made communi-
ties safer, in that clients with the highest risk of
recidivismare placed in maximum supervision ca-
seloads and watched more closely. It has also
helped probation and parole administrators allo-
cate their budgets in a more reasoned fashion.*!

A significantbudget question for general government of-
ficials is whether such a classification system is part of a
comprehensive,coordinated information systemand not a
redundant effort.

Types of Probation and Parole Programs

Civil Penalties. A civil rather than a criminal penalty
can be used in three distinct areas. First, an offender can
be punished without the act being classified as criminal.
Civil penalties have long been used for most driving of-
fenses, for example, and for regulatory offenses, such as
noise ordinances, alcoholicbeverage control laws, or envi-
ronmental laws. Second, in a search for meaningful sanc-
tions other than incarceration, communities have given
new application to the reasoning that someone who has
broken society's laws is not entitled to society's privileges.
This has led to the suspension of drivers' and other li-
censes and to withholding public housing or unemploy-
ment benefits. Third, with increased experiencein using for-
feiture to confiscate property used in connection with a drug
transaction without having to find anyone guilty, some locali-
tiesare using the same techniquesor applying the same logic
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to other areas. For example, the car of someone solicitinga
prostitute might be confiscated.

In passing such laws, general government elected offi-
cials need to weigh these different approaches case by
case. Civil penalties can keep petty casesfrom cloggingthe
court dockets and, in serious regulatory infractions, they
can lead to better fact-finding without information being
shielded under the Fifth Amendment. However, with-
holding benefits may be counterproductive to getting an
offender back into mainstream, law-abiding activity.

Monetary Sanctions. Fines and restitution, already
among the most common penalties, are growing in popu-
larity. They usually are in addition to a prison or jail sen-
tence or to probation. For example, the U.S_Sentencing
Commissionauthorized fines only asa supplement to oth-
er punishments and not asan alternative to them. In 1983,
two-thirds of felony probationers were ordered to make
one or more types of financial payment: probation super-
vision costs (34%), court fees (32%), restitution to the vic-
tim (28%), victim compensation fund (13%), fines (7%),
and other (9%).#? Issuesregarding the rate of collection of
these finesare explored in Chapter 7.

In addition to the rate of collection, policy concerns
should consider the severity of punishment related to the
ability to pay. Day fines address thisconcern. They are rel-
atively new in the United States, but have been used ex-
tensively in western Europe. Day finesare determined by
multiplying a number of units that reflect the seriousness
of the crime by the average daily disposable income of the
offender. A pilot project, sponsored by NIJ in Staten Is-
land, New York, resulted in an 18 percent increase in the
dollar amount ordered by the court. If the statutory caps
on what could be charged in 25 percent of the caseswere
removed, the dollar increase would have been 79 percent.
Theincrease in the number of sentences given finesunder
the pilot indicates that the system is not hard to adminis-
ter. Adoption of such a system, however, raises the basic
public policy question of whether uniform sentencing
should be uniform to the offense or to the offender.

Restitution. Restitution has gained strong favor with
the public® and is especially appropriate if the offender is
employed. Therefore, it often iscombined with incarcera-
tionby usingweekend jail sentences or nonsecure residen-
tial centers. Under such programs, the offender’s entire
paycheck may be surrendered forboard and room and dis-
tributed to meet obligations. Elected officials must meet
the challenge of physically locating such centers in the
communityto avoid further use of costlyand possibly over-
crowded jail space.

The continuum of sanctionsalso should include simi-
lar centers to provide pre-employment classesand place-
ment assistance for probationers or parolees who are not
employed. InFY 1989, offendersin such acenter in Harris
County were able to contribute over $47,000 toward room
and board, over $11,000 toward court-ordered fees, and
$4,500for their families. The center also requires commu-
nity serviceand progresstoward a GED (graduate equiva-
lency diploma or high school diploma).*

Community Service. In cases where the offender is
not employed or when restitution is not appropriate or is
too easily paid, community service programs can be used
to impress on the offender responsibility to society, pro-
vide a sense of accomplishment,and fill needs that would
otherwise go unmet. Community service assignments may
be carried out by offenders individually,but many offend-
ers require greater supervision. Usually, a crew of ten or
more is supervised by a probation officer. Work assign-
ments should last 250 to 300 hoursto allowthe host agency
to invest in orientation and training and still gct some pro-
ductive work to meet agency needs, as well as to promote
some degree of commitment in the offender. Probation
officials must aggressively scck out work opportunities
and have the time to work closely with the sponsors,which
can be private groups, such as the Salvation Army, as well
as government agencies. The more that these offenders
represent true diversions from a jail or prison term, the
more budget resources must be committed to security
screening and supervision.

Day Reporting Centers. These are highly structured
programs run by public or private agencies. The first pro-
gram was established in this country in 1986, but they have
been used in England since 1974. Cook County (Chicago)
and New York City have programs for probationers, and
Boston has a program for parolees. The programs focus
the offenders on structured activities, including communi-
ty service, education, drug treatment, and employment
counseling.By using the community-based servicesof oth-
eragencies, ties can be established for continuing partici-
pation after the court-ordered sentence is completed.
Suchcentersoffer much the sameprogrammingasthat of-
fered in residential facilities, at much less cost. However,
to realize this saving, public officials need to ensure that
the centers are located where they can be reached by of-
fenders living in the community.

Home Confinement. This may be simply a curfew, or it
may limit outside activities to job, school, and/or treat-
ment, or it may be strict home incarceration at all times
with very limited exceptions. Jail overcrowding makes
home confinement preferable to weekend sentences,
which affect the jail when the number of new arrestees
coming in are the greatest. A stable home and good pros-
pects of ajob usually are required. Home confinementbegan
asanalternative for first-timeproperty offendersand serious
traffic violators. The nature of the increase in drug arrestsin
many communities, however, has made this an increasingly
logical approach because of the higher numbers of jail in-
mates who are employed (about two-thirds in 1989, com-
pared to only slightly more than half in 1983). Los Angeles
County established a pilot project for jail inmateswith severe
medical problems. It is also being tried for target groups,
such as drug pushers or gang members suspected of violent
activity, to try to deter such activity as well as to expedite
their removal from the community by detecting renewed
criminal activity early. The more it is used for offenderswith-
out community stability, the more it requires effective moni-
toring and budget support for low supervisory caseloads.
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Electronic Monitoring. At end of the 1980s, electronic
monitoring was still new enough that it was more talked
about than used. An N1J survey found that 6,490 offenders
were being monitored electronically on any given day in
1989,compared to 2,277in 1988and 95in 1986.Theannual
number of persons placed under monitoring supervision is
estimated to be four or five times these figures. In 1987,
the typical person on electronic monitoring was a male
convicted of driving under the influence of alcohol. By
1989, the typical offender was a burglar. Drug offenders
were more common (22%) in 1989 than major traffic of-
fenders (18.9%).%* Not all systemsare free of technological
problems, such as electrical interference from household
appliances,but it is now possible to benefit from the opera-
tional experience of the pioneering departments.

Electronic monitoring is an extension of home con-
finement. Both programs provide a continuum between
the normal levelsof minimal probation supervisionand in-
carceration. Rather than being incarcerated, a probation-
er or parolee who has violated the conditions under nor-
mal supervision would be placed under these added
restrictions and increased surveillance. Electronic moni-
toring is usually used for a relatively brief period of transi-
tion, to indicate the offender's suitability for less closely
monitored release or the need for incarceration.

Intensive Supervision Programs (ISP). There were
more than 25,000 felons under intensive supervision na-
tionwide, or about 2.7 percent of all probationers. ISPs be-
gan in the early 1980s and were instituted in 40 states by
1987.% Caseloadsrange from nine per officer in Connecti-
cut to40 in Texasand Washington State.*’ ISPs are typical-
ly designed as an alternative to prison, not just a reorder-
ing of probation case management. For example, New
Jersey prohibitsjudges from sentencing offenders directly
to ISP; instead, sentenced felons who have been impris-
oned for 30 but not more than 60 daysare screened by cor-
rectional authorities for participation. Officials believe
that during this period the offender will have experienced
whatever deterrence effectprison might have.*

Despite reduced caseloads requiring over five times as
many probation officers on the average, Georgia estimatesa
savings of nearly $7,000 for each case diverted from prison,
an lllinois evaluation showed a 58 percent savings over im-
prisonment, and New Jersey estimates a savings of nearly
$17,000.% Programs may require offenders to have a com-
munity sponsor, obey a curfew, be tested for drug use, attend
substance abuse treatment, be employed, pay all restitution
and fines, perform community service, and not have a violent
criminal history. Officer contacts range from at least twice a
week to daily, particularly under a team approach that uscs
lower paid personnel to do surveillance.

Nonviolentoffenders who are employed would have a
low tendency to recidivate under any sanction. Neverthe-
less, an evaluation of the New Jersey ISP program showed
that recidivism was cut in half over a matched group, with
approximately 8 percent rearrested for new crimesand 19
percent recommitted for technical violations? Compari-
son studies in Cook County, however, showed no differ-
encein rearrest, but the offenses were less scrious. Evalu-

ation of the Georgia program reported an 80-90 percent
successrate, but an earlier analysishad shown that 40 per-
cent of the offenders sentenced by judges to the program
probably would not have been incarcerated.*

General government officials need to be alert in eva-
luating ISP programs. Because of their wide range, there
needs to be clear articulation of what a particular ISP is
structured to do and how its participantsare selectedbefore
its successcan be measured. If an ISP’s main focusis on sur-
veillance rather than treatment, then it should not be sur-
prising if participants are found to be in violation of their
conditions of probation or parole more often than offenders
who are not watched o closely. In that case, officials should
expect a cleardefinition of what class of offendersrepresent
the greatest justification for higher levels of detection.

Cooperative Surveillance. As discussed in Chapter 4
under differingmissions, some officialsfeel that the crim-
inal justice system is not responsive in handling probation
or parole violations. Police officersseldomare involved in
enforcement. The ASAP program in Los Angeles County
is a new intensive probation approach for high-risk felons
with histories of drug involvement. It includes close coop-
eration between law enforcement, prosecutor, courts, and
probation officialsto expedite notificationand handling of
probation violations. A case list identifying program par-
ticipants is distributed monthly to law enforcement and
criminal justice agencies throughout the county, and a
central telephone number isprovidedfor their use. Proba-
tion officer caseloads will be only 35:1.52

Halfway Houses. These 24-hour residential facilities
are somewhat less costly than a jail because they are not
based on maintaining a secure perimeter. They may be
used for a variety of programs, none of which would typi-
cally be mixed in the same facility. Unfortunately, there
are numerous examplesof elected officialsbhecoming em-
broiled in siting battles no matter what type of offender is
to be housed in the facility.

At one end of the scale, the heavy impact of mandatory
sentences for drunk driving has led to separate facilities
being established for DUI offenders to relieve jail over-
crowding. Work release programs also may be run out ofa
separate facility to keep returning prisoners from being
pressured to bring in contraband. Many sheriffs and jail
administrators also would include residential community
mental health facilitiesthat are needed for the mentallyill
who have gotten caught up in the criminaljustice system.

At the other end of the scale, state prisoners who are
about to be paroled may be both tested and guided in a
halfway house for their readiness to reenter their home
community. Of the 33 state correctional agencies that re-
port housing inmates in such prerelease centers, 13 oper-
ated centers themselves and 29 had contracts with private
agencies.>® Another notable model is Delancey Street,
which started in San Franciscoand has launched programs
inthree other states. Thisprogram isa voluntary, self-help
group living arrangement of ex-prison inmates that re-
ceives no public funds. Inmates must make a written re-
quest to enter the program.*
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Drug and Alcohol Treatment. Participation in trcat-
ment for substance abuse may be a condition of probation
orparole imposed in conjunctionwith any of the programs
discussed. Typically, it means weekly therapy sessions, but
also may include detoxificationand a lengthy residential
stay. Less than 25 percent of the probationers participate
in substance abuse programs, according to the National
Association of CriminalJustice Planners, although almost
all probation agencies include treatment programs.>

Many of the governmental concernsabout drug trcat-
ment will be discussed in the next chapter. Therefore, for
an overview of different criminal justice approaches, this
summary simply will use a list of demonstration projects
funded under the federal Office of Treatment Improve-
ment of the Alcohol, Drug Abuse and Mental Health Ad-
ministration (ADAMHA). Renewed federal funding in
thisarea isa recent development. ADAMHAbegan by bud-
geting $8 million for criminal justice programs in FY 1990,
and $16 million was budgeted for FY 1991.56 Therefore, this
listing is not meant to highlight the federal role in encourag-
ing these efforts, anymore than it is intended to highlight the
efforts that states and localities have been making.

Ten projects were funded by ADAMHA in FY 1990
for nonincarcerated populations.’’

Diversion programs included:

B Athree-agency team approach to divert300 non-
violent youthful offenders in Orange County,
Florida, that includes health and human service
needs, vocational counseling, and a job bank;

® A five-countyjoint project in the Tucson area to
expand multi-modality treatment and aftercare
for 275 persons, including short-term residential,
outpatient day center, and aftercare;

m  Compulsory pretrial treatment for 1,125 TASC
offenders in Birmingham under the Alabama
Mandatory Treatment Act of 1990, with a
six-month to one-year range of treatment op-
tions, including methadone maintenance: and

¥ A behavior modification model in Rock County
(Beloit), Wisconsin, for 90-100 youthful offenders.

High-risk probation and parole programs included:

%  Aone-yearaftercareand follow-upprogram for 300
District of Columbia felons, managed jointly by
probation, treatment, and social services agencies;

®  An Oregon Department of Corrections program
of six to nine months for 210 parolees;

B The South Carolina Department of Corrections
Stay’n Straight 90-day treatment cycle that in-
cludes interagencycase management fora variety
of services including employment; and

®  ASonoma County, California, cooperative effort
of the court, probation, prosecutor, and TASC to
expand a drug alternatives center, incorporating
expedited case management and mandatory

trcatment, and multimodal treatment options,
including prenatal services.

Juvenile programs included:

B The New Jersey Youth Services expansion of
community-based services (medical, mental
health, and family support) at four juvenile cen-
ters, 83residential and 23 outpatient slots, and a
six-month phased, guided group interaction (psy-
chotherapy); and

m  The Colorado Division of Youth Servicesexpan-
sion of treatment optionsby coordinatingscreen-
ing and assessment through joint training of per-
sonnel from juvenile court, juvenile corrections
services, and eight community treatment agencies.

Thislist represents a samplingof the growing number
of initiatives in community-based substance abuse treat-
ment for offenders. Most share the governmental chal-
lenges that will be discussed in Chapter 4 to establisha
multi-needs approach, a long-term phased program, and
interagency cooperation.

Programming to Reduce Jail and Prison Stays

The following overview of jail and prison program-
ming is included with alternatives to incarceration under
the assumptionthat if the time is used more productively,
inmates are ready to come out sooner and stay out longer,
and the public is more satisfied to see them released. If
participation in these programsdoesnot lead to shortened
sentences and lower recidivism, then the public budget
impact will be harder to justify.

Jail Programs

The two greatest challenges in running jail programs
are the extreme mix of individuals housed in a jail at any
given time and the short stay of most of them. With the
exception of drug arrests making the average population
slightly older, more educated, more apt to be employed,
and more apt to be a female, the typicaljail population can
still be described in terms used in ACIR’s 1984 report:

The jail—the “social agency” of last resort—is
saddled with a mixture of one-time delinquents,
small-time losers, violent criminals, and social
misfits. It is an amalgamation that would throw
even the most capable manager of human affairs
into a virtual frenzy. Specifically, at any given
time the local jail may house pretrial defendants
alongside convicted offenders; . . .simple misde-
meanants alongside state felons; the mentally ill,
retarded, and intoxicated alongside presumably
rational matefactors.®

The contemporary reaction of many sheriffs and jail
administrators to this description would be, “Only more
50.” In addition to the demographic changes resulting
from drugarrests, during the 1980s, jails Sawmore mental-
ly ill arrestees because of changes in the treatment and
confinement policies of mental institutions, more sex of-
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fenders because of increased awareness and reporting,*
and a greater proportion of the population charged with
serious crimes because efforts to deal with overcrowding
have diverted minor offenders.®

Classification. Once again, accurate information on
the offenders is crucial. The earlier it is obtained, the
more readily subgroupsof offenders can be separated out
and be allowed into programswithout extraordinarysecu-
rity provisions.

Space. As a jail becomes more and more over-
crowded, lack of space may make use of classification in-
formation moot because there is no space available to sep-
arate out groups of prisoners. Space often becomes the
first requirement for any program.

Separate Jail and Detention Facilities. Some commu-
nities have separate facilities for those inmates awaiting
trial and those who have been sentenced to serve time in
jail. Thisallowsthe jail staff to work more effectivelywith
the sentenced inmates in structured programsover a long-
er period of time. As a result of jail overcrowding, more
communities may have to wait to establish such a separa-
tion until new space is constructed.

Unfortunately, the detention facility for those await-
ing trial is typically established in the old facility because it
is next to the courthouse. It isalso in the heart of commu-
nity services that should be part of treatment. Too often,
neighborhood opposition to siting new facilities means that
they will be removed as far as possible from work-relcase
job accessibility and community-based adult education or
substanceabuse treatment. Thus, the least seriousamong
incarcerated offenders, for whom there is the greatest
chance of benefit from treatment programs, often may be
the farthest removed from the community resources.

Education. More than half of the jail populationin a
1989 BJS survey had failed to complete high school. Ac-
cordingto another survey,approximately 90 percent of the
large jails offer basic education programs, 64 percent con-
duct educational diagnostics, and 61 percent use literacy
volunteers.5! There isa crucial interagencyneed to estab-
lish a strong collaborative effort between the jail and the
public school adult education program, so that offenders
who start to make progress during the short time they are
in jail will be guided directly into the most accessibleadult
education program on release.

Substance Abuse Treatment. Approximately 87 per-
cent of the jails with populations of over 200 report that
they offer drug treatment referral services; 81 percent of-
fer drug education; 76 percent, drug counseling; and 57
percent, detoxification.®> Most of these programs are able
to focus only on addiction recognition;they are not treat-
ment programs. It is encouraging, thercfore, that the
demonstration projects funded under the federal Office
of Treatment Improvement of ADAMHA in FY 1990
have a strong treatment component.®* They include:

a  King County (Seattle) jail’s 21-day intensive
treatment program for misdemeanants and fel-

ons at two sites, a less intensive five-week pro-
gram, and a ten-week aftercare program at the
work-release site;

®  Cook County (Chicago) jail’s comprehensive
medical, psychiatric, and addiction services for
420 inmatesperyear, through a consortiumof the
sheriff, health services, the treatment agencyand
TASC; and

= Montgomery County, Maryland,jail’s institution-
al treatment of 24 inmates every five weeks with
six months of aftercare.

As with education programs, collaboration with com-
munity-based programs is crucial. As will be discussed in
the next chapter, participation in drug treatment for less
than three months is ineffective. Long-term positive re-
sults require at least six months. Compatibility of treat-
ment approaches may also be important.

Employment. Providing meaningful work for jail in-
mates is complicated by two sets of governmental restric-
tions. The first restriction stems from federal and state
protective laws that limit the sale of goodsproduced by in-
mates. This intergovernmental issue will be taken up un-
der the section on prison industries. The second restriction
affects only some jails. In these communities, the sheriff
must get court approval to assign inmates to work release.
This places great constraintson the ability of correctional ad-
ministrators to respond to inmate behavior and move of-
fenders in and out of programs as warranted.

Different approaches are taken in communities
where correctional authorities are not constrained by the
court in administeringwork programs. For example, pro-
bation officersmay be used for workplace oversight, while
the sheriff maintains custody. Los Angeles County has
contracted out a 200-bed work release program to a pri-
vate firm. In Minnehaha County (Sioux Falls), half the
population in the over 100-personjail is on work release
because the sheriff works with employersto keep inmates
in their existing jobs.%

Because ajail is located in the community, the poten-
tial for getting offenders into permanent jobs is far higher
than employment placement for inmates housed in a state
prison system. Nevertheless, only 56 percent of the large
jails surveyed assist inmateswith job placement.®* During the
building boom that occurred in many communitiesin the late
1980s, private sector interest began to develop in establishing
apprentice programs. Some employers came to realize that
their difficulty in finding workers for basic construction and
food service jobs was exacerbated by the numbers incarcer-
ated. Regional economicdownturns may put such public-
private partnerships on hold.

Elected officialsin and out of the criminaljustice sys-
tem can play a significantrole in fostering the private sec-
tor’s interest. General government officials often have
wider and deeper ties with business, while criminaljustice
officials may be able to speakwith greater credibilityabout
getting offenders into jobs. The ultimate successof anyini-
tiative will depend on criminal justice personnel being com-
mitted to carrying out the expectations of the employer.
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Prison Programs

The challenge of providing programming for prison
inmates was underscored recently by the director of the
federal Bureau of Prisons:

We have a significant portion of inmates who
areaggressive or assaultive, who have never held
a steady job, who dropped out of school and got
into trouble in their neighborhoods, who were
abused or abusive in their families, who devel-
oped at an earlyage an orientation toward imme-
diate gratification—with no appreciation of the
benefits of family and community. The frustra-
tion isthat society expectsus to rehabilitate them,
without any understanding of the dilemmas and
complexity and the difficulty of doing so. While
we clearly provide prisoners with opportunities
for bettering themselves, their own self-motiva-
tion is the keystone of “rchabilitation.”s

Classification. As at all other points in the criminal
justice system, accurate informationon the inmate iscru-
cial. Ideally, collaborative efforts should give prison offi-
cials confidence in the criminal, community, and family
history information gathered for pretrial release, jail clas-
sification, and sentencing, so that prison intake can con-
centrateon educational, medical, and varioustypes of psy-
chological testing.

Limited resources also make classification more im-
portant in order to concentrate programs on inmates for
whom they can do the most good. Citizensparticipatingin
the national focus groups sponsored by the Edna McCon-
nell Clarke Foundation felt that efforts should be concen-
trated on those who are likely to be released, are intelli-
gent enough to benefit from job training or education,
and, most important, are sufficiently motivated to do the
hard work necessary for rehabilitation. If resources are
scarce, the young and first offenders should be targeted
first.” These priorities parallel the priorities of most pris-
on administrators, although they must be applied differ-
ently in different programs.

Consequences. Regular reclassification can help
many prison systems move inmates through a range of
sanctions and privileges, depending on their response.
Unfortunately, lack of physical capacitydue to overcrowd-
ing and personnel constraints make carrying out this goal
within the prison system problematic. However, where
moving inmates through a continuum has been carried
out, the results are reported as cost-beneficial.

For example, Delaware’s Sentencing Accountability
Commission was established by legislative act with the
“expressed purpose of devising a workable program to
gain control of prison population problems.”® The
five-level continuum of restrictiveness and cost control
that was established allows “offenders to earn their way
out of prison by good behavior and conformity with the
rules, or to work their way further into the system by re-
peated non-conformity or additional offenses.”® Officials
believe this emphasishas resulted in Delaware exhibiting
a consistent slowing in prison growth over the last five

years. In fact, in 1988 and 1989, the prison population in
Delaware increased by 5.8 percent, in comparison to in-
creases within its region of 15.8percent in Maryland, 22.4
percent in Virginia, 22.3 percent in New Jersey, and 31.6
percent in Pennsylvania.”

The Bureau of Prisons also operates on a continuum
of punishment and was described recently as “generallya
fairly decent system” by Al Bronstein, director of the
American Civil Liberties Union National Prison Project,
which has brought orbacked most of the major state pris-
on litigation.” Nevertheless, the federal continuum in-
cludes Marion, the “super-maximum security” facilityand
successor to Alcatraz, astheultimate punishment. Marion
operates on permanent “lockdown” and, in 1987,became
the first U.S. prison to be criticized by Amnesty Interna-
tional. Its per-inmate costs are more than twice the aver-
age forall other federal inmates. Nonetheless, prison offi-
cials believe that gang violence and assaults in federal
institutions are down in large part because inmates fear
they will be shipped to Marion.™ Some statesare adopting
the federal model as a means to provide structure and a
safer environment for those inmates who will exert the ef-
fort to benefit from programs.

Work Programs. Less than 10 percent of prison in-
mates are not involved in a work assignment.” The vast
majority of these, however, are involved in basic duties,
suchascleaningand food service, in addition to specialdu-
ties, suchas clerical. The goal of this type of work is much
more maintaining security than it is job training. “When
you get inmate idleness, you get discontent, and that
breeds rebelliousness,””* according to Patrick Whalen,
chiefwarden at the 1,100-man Petersburg Federal Correc-
tional Institution. This is an even greater concern in
managing the high percentage of state prison inmates
who have violent criminal histories. However, basic
tasks can instill disciplineand carry-throughthat canbe
used as a basis for moving selected inmates to more
meaningful work activities.

Therearefourtypes of programs for teaching inmates
more advanced job skills: prison services, vocational train-
ing, prison industries, and work release. Prison services,
such as farming and construction, can represent signifi
cant fiscal savings. General government officials ofter
make budget decisions based on this goal.

Unfortunately, budgetary goals are not always com-
patible with impartingrelevant job skills. General govemn-
ment officials may have to set priorities as to the desired
outcome of inmate labor: relevant training or cost savings
For example, the prison system in Virginiaraises and pro
cesses the bulk of the meat and dairy products used by the
system, but there are few job opportunities on release.
Even the decision to use inmates for prison construction
projects, which involve job skills for which there is ajob
market in that rapidly urbanizing state, required that gen-
eral government elected officials understand the need to
balance conflicting goals. A budgetary goal that includ
getting a facility on-line as rapidly as possible would mean
that the use of inmates who already have construction ex
perience would take precedence over teaching unskill
inmates. Looking for expediency in inmate constructi
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projects also would conflict with the goal of concentrating
training on those who will be released in thc near term.
Carrying out this goal means that when the inmate is
skilled enough to be of real value 0n a prison construction
site, he should be ready for release (sce Figure 3-6).

The second type of prison work program, vocational
training, uses skilled instructors and frequently involves
structured classroom discipline in a wide variety of fields,
such as electronics, mechanical engineering, sewerage
plant operation, or cosmetology. Instruction is conducted
inthe way sameas it would be for civiliansbecause prison-
ers ultimately will sit for the same licensure exams. Most
systemsare able to provide only a small number of slotsin
such classes. For example, the two-year master techni-
cian’s course at the federal prison in Lewisburg, Pennsyl-
vania, teaches 30 studentsat a time and always has a wait-
ing listinthe 1,450-manprison.™ Settingpriorities for who
will participate again involves conflicting goals. Inmates
serving time on major drug distribution charges, murder,
or armed robbery tend to be better educated than those
doing time for burglary. This means some of the most mo-
tivated inmates will be furthest from release.

The third type of work program isprison industries.
Most state prison systems have only 10to 15 percent of
their inmates involved in prison industries,’ whereas the
federal program, Unicor, reports a participation rate of 25
to 30percent.”” Almost all of these programsare limited to
providing products used by governmental agencies. Typi-
cal examples include license plates, printed material, fur-
niture, and uniforms. Some systems have expanded into
such areas as Air Force jet-fighter wiring, reservations,
and horticulture. However, the more aggressive the pris-
on system is in developing products or services that are
relevant to the needs of government agencies and can
compete in the award of a competitive bid, the more tradi-
tional arguments against unfair competition have resur-
faced from labor and small businesses.

For example, in the last half of the 1980s, in meeting
the need to provide jobs for the rising federal prison popu-

Figure 3-6
Conflicting Missions of Work Programs

Keeping all inmates busy working at anything
for security and as punishment
VERSUS
Concentrating resources to develop job skills
and meet the education and substance abuse
therapy needs of those ncar releasc;

Running farm, construction,
and industry activities to maximize output
VERSUS
Training unskilled inmates;

Eliminating all potential security risks
while the inmate is legally under penal control
VERSUS
Staged release through less costly
reduced custody and community based
work programs and halfway houses

lation, Unicor diversified and increased its salesfrom $240
million to $360 million. This led to proposed legislation in
the 1990 session of Congress to sharply restrict Unicor’s
sales of furniture, textiles, apparel, and footwear. Union
lobbyists were quoted as saying, “Enough is enough. . ..
There’snoreason [Unicor]should be taking overall of the
federal office [furniture] market or all of the federal drap-
ery market.”” It took the active involvement of former
Chief Justice Warren Burger to kill restrictive language in
conference committee and establish a study to serve asthe
basis of negotiations and future compromise.

At the Same time, a California proposition allowing
inmates to be employed by private businesses passed in
November 1990by more than 53 percent of the vote. Asin
most states, California’s constitution had prohibited con-
tracting with a private agency for the use of state prison or
local jail inmate labor. In addition, if inmates produce a
product, the product could be sold only to state and local
governments. The ballot measure removed these restric-
tions. Theballot question stipulated inmate wages compa-
rable to non-inmate wages for similar work, up to 80 per-
cent of which may be deducted for federal, state, and local
taxes; room and board; restitution; and support of the in-
mate’s family. Employers would be provided a 10percent
tax credit for wages paid inmates, but they are prohibited
from using inmates during strikes or lockouts.

Although organized labor opposed the referendum,
California’s initiative answered the main concern of small
businesses about jail and prison industries. Business
would no longer be competing with prisons and jails for
government work; instead, they could bid competitively to
run the inmate shopasanotherbranch of their own factory
or business services, such as the processing of airline res-
ervations. Thiswould bring current expertise into the pris-
onsto set up more efficient operations and give inmatesa
more relevant job experience. In addition, if the restric-
tion that limits sales to government agencies is ended,
competitive bidding to handle the marketing of in-
mate-produced goods for a percentage of the profit could
greatly expand the salesof these goodsand increase prison
and jail operating revenues as well as the number of in-
mates who work. Even without removing the current re-
strictions on sales, local governments and state universi-
ties represent a potential for greatly expanded sales that
could be tapped by using private marketing experience.

In 1984, ACIR recommended that state legislatures,
after consultation with labor, business, and the communi-
ties involved, enact statutes authorizing contracts be-
tween private companiesand correctional institutions, in-
cluding jails, under which convicted inmates can produce,
forsale inthe open market, certain goods and services that
donotcompcte unfairly with the private sector. The Com-
mission furtherrecommended that states enact legislation
authorizing the sale of such goods and serviceswithin their
own borders.” Progress under this recommendation has
been slow. The federal restriction on interstate sales of in-
mate goods is a major stumblingblock, not only because it
limitsmarkets but because most businesses sell their prod-
ucts freely across stateborders. Keeping inmate-produced
goods out of this stream is a burden that few if any busi-
nesses are willing to undertake.
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Organized labor’s main concern about the expansion
of prison and jail industries is loss of jobs. Even worse, this
is seen as an unfair loss of jobs to the degree it is drivenby
low labor costs. Currently, inmate wages range from about
20 cents per day to $2.00. This opens up an interesting di-
chotomy with much of the public, which might question
paying inmatesat all. Elected officialsneed tobe informed
if they are to arbitrate thisdebate. To avoid escalating con-
flict, the following factors need to be clearly communi-
cated: (1) the number of hours per day an inmate actually
works because of time out for security procedures; (2) how
turnover affects the productivity of new inmates; and (3)
what the inmate receives after deductions for board and
room and all legal obligations.

The Private Sector/Prison Industry Enhancement
(PIE) program, created by the Congressin 1984,addresses
some of these issues in its regulations, which include re-
quirements that:

= Aportion of anyinmate earningsmust go to-
ward supporting programsthat provide aid to
crime victims.

m  Representatives of organized labor and pri-
vate industry must be consulted when inmate
work programs are established.

®  Inmate workers must be paid wages com-
mensurate with those in the private sector.

m  State labor officials must certify that pri-
vate-sector workers will not be displaced, or
existing labor contracts infringed on.

® Inmates must participate voluntarily and
must receive standard benefits (including
workers’ compensation).

B Eachprogram must incorporate a substantial
role for the private sector.”

In exchange for these restrictions, some of the federal re-
strictions on interstate commerce are removed. As of 1989,
prison programs in 18 states and jail programs in two New
Hampshire counties were certified under the PIE program.

Work release is the fourth category of prison work pro-
grams. It represents the greatest level of security con-
cerns. Although community service programs are a new
wave for alternative sanctions, widespread use of prisoner
crews creates the same security issues that led to the de-
mise of most of the old prisoner road gangs. Taking a crew
of 10-12 inmates off the prison grounds requires a
full-time guard and transportation. The same guard within
the prison would provide security for four or five times
that number of prisoners.

Individual work release programs usually operate out
of halfway houses because of the need to separate the re-
turning inmates from the general prison population to
control contraband and because prisons usually are lo-
cated far from job opportunities. The Salvation Army is
the largest private provider of work-release space in Flori-
da.®! Toget other employersto use prison labor, public of-
ficialsmust be willing to precisely spell out security proce-

dures and liability for the actions of an individual who has
not been released from state custody.

Education. Only about 25 percent of state prison in-
mates are involved in full-time or part-time academic or
vocational education programs.® Several states recently
enacted legislationto increase this participation. In 1986,
Virginia enacted a program—dubbed “No Read-No Re-
lease” by the press—targeted atbasic literacy. While it was
acknowledgedthat parole could not be denied to someone
who is unable to read, it also was made clear that an in-
mate who was identified as reading below the 8th grade
level and who physically could but refused to participate in
the prison’s literacy program would not be regarded as
having made a satisfactory adjustment necessary for pa-
role. The Colorado program awards good time to encour-
age inmatesto participate. The federal systemconsignsin-
mates to the lowest paying prison jobs and/or disciplinary
action if they refuse to participate. Effectivein 1991, fed-
eral prisons raised their requirements to a 12th grade
reading level and attainment of GED.

Legislationwas introduced inthe 1991Congress man-
dating that statesand local governments establish literacy
programswithin fiveyears in all correctional facilitiesthat
have more than 150inmates. Because no federal funding
was included in the legislationthat passed the House, the
National Conference of State Legislatures (NCSL) op-
posed the legislationbecause it isa new, unfunded federal
mandate.®* NCSL reports that about 20 states now have
prison literacy programs.

In opposing the legislation, NCSL also emphasized
the difficulty in finding teachers who are adequately
trained in adult literacy problems and willing to teach ina
prison. Teachersalso must be able to deal with a high per-
centage of inmates who have congenital learning difficul-
ties or who have short attention spansbecause they have
or have had alcohol or drug problems.®* Some states, such
as Texas in its Reading to Reduce Recidivism (3R) pro-
gram, are usingcomputer-assisted techniques to meet the
need for adult illiterates to be guided step by step in the
learning process. Prison systemsalso make use of other in-
mates and citizen volunteers as tutors.

Substance Abuse Programs. The Vera Institute of
Justice recently described state prison substance abuse
programs as “relatively unstructured, inmate- or volun-
teer-run programs that are ubiquitous in state prison sys-
tem~.” K recently confirmed that few true treatment
programs exist within prisons.36

However, two of the most aggressive programs are
New York State’s Stay” Out program and Oregon’sCor-
nerstone program. Stay” Outbegan in 1977. Participants
are separated from other inmates, and the program is
based on the assumption that addicts have deeply flawed
personalities that must be challenged. More than 77 per.
cent of the men who remained in the program for at least
nine months were not rearrested in a three-year fol-
low-up, while only 50 percent of a control group per-
formed as well. New York’s Stay’™N Out program add
about 10percent to the normal cost of prison and has no
been expanded beyond its 200 beds, despite a 200-persor
waiting list.8” Oregon’s 32-bed Cornerstone program, be-
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gun in 1976, is designed for serious offenders who are ad-
dicted to drugs. Additional beds recently have been added
at a new facility, and federal grants are assisting in estab-
lishing a continuum of substance abuse care in Oregon’s
prison system.®

As with other alternative-sanction drug programs,
ADAMHA federal demonstration grants also have been
given to state prison programs such as:

®  Conversion of a new Alabama prison into a
600-bed “treatment prison”;

®  Treatment units using cognitive learning theory
in four Connecticut institutions:

B Ahighlystructured, segregated treatment unit in
the North Dakota state penitentiary; and

m A three-phase, six-month, 303-bed therapeutic
community, including a mother/infant nursery unit,
in the Taconic women’s institution in New York.

Although most experts stress that inmates involved in
bstance abuse treatment must be completely separated
om the rest of the prison population, it is possible to es-

wblish an intensive prison treatment program on a
cost-effective basis because the cost of housing is being
paid. By starting treatment in prison, the offender need
only participate in outpatient treatment on release. Gen-
erally, these types of treatment slots are available in the
community, whereas inpatient slots rarely are.

Determining priorities for who will receive the lim-

ited treatment slots in any correctional program is murky.
It is seldombased on who may have the most serious ad-
diction historybut on the individual’swillingness to partic-
ipate in a program while incarcerated. The Vera Institute
noted little evidence of screening of inmates and there-
fore of paroleesfor limited treatment slots. “Parole condi-
tions mandating attendance at a drug treatment program
(a very scarce resource in new York City) are given to 32
percent of the inmates who did not exhibit a severe and
recent drug history, while they were not given to 44 per-
cent of those who did have such a history.”®

Even if the prison substance program is only a self-help

group, continued participation on release is crucial. A
no-cost volunteer program that may help encourage such
continued participation is a New York State initiativeto en-
courage members of local Alcoholics Anonymous and Nar-
cotics Anonymous groups to contact inmateswho have re-
quested sponsors in their home community before they are
released.” Finally, officials could find that using former fel-
onswho have an established record of recovery as publicem-
ployees in treatment programs is actually a cost-saving ap-
proach. The savings comes in breaking the chain of
recidivism that is more apt to occur when the former offend-
er is not employed. (Asin the AA model, focusing on other
addictsand ex-offenders helps the person in the counselor’s
position with their own lifelong recovery.®t)

Boot Camps. Prison boot camps were first initiated in
Georgia and Oklahoma in 1983. By 1987, only five states
were using them, but by 1990, 14 states had boot-camps

and 12 states were activelyconsideringthem. “Their use is
expanding so rapidly, in part, because unlike many other in-
termediate sanctions, the obvious punitive features of these
programs make them immediately popular with policymak-
ers and readily acceptable to the public.”?

NU research on boot camps, sometimes referred toas
shock incarceration, has found no evidence that they sig-
nificantly affect offender behavior or reduce recidivism.
The deputy director of NU observed, “Previous shock in-
carceration research has provided more questions than
answers.”* Boot camp recidivism rates are approximately
the sameasthose of comparisongroups who serve a long-
er period of time in a traditional prison or who serve time
on probation. Therefore, in the first instance, for those
who would serve time in a traditional prison, cost savings
can be realized by the shorter length of stay of those who
do not recidivate.

In the second instance, however, if the recidivism rate
is the same for those who serve time on probation, boot
camps represent a very significant extra cost. Unfortu-
nately, most boot-camp programs are vulnerable to sucha
net widening effectbecause state legislationoften has lim-
ited participation to nonviolent first offenders, and be-
cause seven out of the first 11 programs used judge sen-
tencing. To avoid the costs associated with net widening,
NLI’s initial study recommended that the decision to put of-
fendersin a boot camp not be made by a judge but by prison
officials from among the existing prison population.®

It has been observed that it is not just the discipline of
military boot camps that has produced lifelong successes,
but also the support of the G.I. bill in education, home
ownership, and job preferences and at least two years of
active military duty in an environment of constructive ca-
maraderie. The New York State program has the heaviest
emphasis on education, drug treatment, job training, and
intensive parole supervision. Nevertheless, New York'’s
DOC commissionerreported to the House Subcommittee
on Criminal Justice in September 1989 that those who
complete the program return to prison at the same rate as
do inmates who were eligiblebut chose not to participate
and, therefore, spentan average of 14 months in prison.*

Elected officialshave been more active in establishing
boot campsthan any other prison program. At this point, it
would appearthat, if net wideningcan be controlled, these
policymakers can declare the program a successas far as
cost savings because it seems to prove that shorter sen-
tencesare aseffectiveaslonger sentences. However, most
elected officials are at least equally interested in boot
camps being a success in reducing recidivism, and there is
no indication that they do so.

Mental Health. In a 1989survey of all state prison sys-
tems, 42 reported that they had inmates in mental health
programsand 39 reported that they had inmates in sex of-
fender programs.’® As with prison substance abuse pro-
grams, however, most of these programs are self-help,
problem identification, group therapy sessions. They are
not treatment programs.

A new focusfor prison mental health programs is sex
offenders. The public’s focus on sex crimes has been rela-
tively recent. For example, Vermont’ssex offender popu-
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lation went from 10 percent of its prison population in
1982to triple that number four years later.”” Therefore,
most programs are also new. In 1990, Orcgon proposed a
two-component rclapse prevention treatment program
for 32 sex offenders and a domestic violence program pro-
viding services to 50 offendersperyear ina local nonprofit
center. The Oregon criminal justice system also uses a pri-
vate nonprofit group— Restitution, Treatment and Train-
ing, Inc.—to provide treatment services to sex offenders
convicted of incest. This company claims that less than 10
percent of those individualswho have been in the program in
the past have been convicted of the same crime after trcat-
ment.”® The Hennepin County (Minneapolis)Alpha Center
uses 15residential beds, as well as outpatient and day treat-
ment for adult males convicted of felony sex offenses.”

Because many sex offenders and domcstic violence
offenders were abused as children, officials also need to
look at the fact that over 70 percent of incarcerated adult
females nationwide are mothers with dependent children.
Prior to incarceration, the majority of these women had
legal custody of these children.1®

Prison mental health services have a long history,
which seldom has been marked by professional services
for the inevitable number of individuals among any group
of people who will suffer depression, suicidal tendencies,
or other clinical disorders. As public agencies, prison sys-
temsnot only pay lower wages than mental health profes-
sionals can earn in the private sector, but the clientele is
much more difficult to work with and the institutional set-
ting is likely to be isolated. General government officials
may find that they have to give firm direction in deciding
whether the state mental health agency is to serve the
prison population or a separate professional capability
should be established within the DOC.

Summary

There are numerous program options to reduce the
use of prison and jail space. They depend, however, on po-
licies set by general government elected officials to foster
private and general government agency efforts; to accept
programs in the community; and to fund the staffing and
support necessary to achieve security, classification, and
treatment goals.

Effective pretrial programs stress scrcening instru-
ments, which can move asmany arresteeswho can be safe-
ly released out of jail or detention space asrapidly as possi-
ble, and nonmonctary mecans toassurc appearance before
the court for all offenders. Diversion from prosccution
through participation in treatment or meeting other con-
ditions has increased in the war on drugs.

Sentencing convicted offenders to probation rather
than jail or prison can bc strengthened by a range of op-
tions, such as community service; restitution; day fines
commensurate with ability to pay; participation in sub-
stance abuse, job training, and GED programs; increascd
contact with a probation officer that may involve electron-
ic monitoring; and day or weekend stays in reduced securi-
ty facilities. Most of these options also can be used for pa-
rolees, although security concerns may be greater because

usually the fact that the court has ordered prison time con-
notesa more seriousoffender. Because they are located in
the community, effective probation and parole programs
need positive local general government involvement.

The length of time an offender spends injail or prison
and the likelihood of returning are addressed by programs
such as prison/jail industries, education, mental health
and substance abuse services, and pre-release counseling.
As with all options, good classification to identify those
who can benefit the most without creating unanticipated
security risks is crucial to the success of the program and
achieving the most cost-beneficial use of resources.

The programs cataloged in this section exemplify the
energy and drive present in our federalist system of crimi-
nal justice. Within each state and its localities, there are
program managers and criminal justice officials with the
professional expertise and commitment to shape more
productive options to overuse of imprisonment. There also
are general government officials willing to encourage and
support the development of more effectivecorrectional pro-
grams and a smoother running criminal justice system, so
that volume does not overwhelm correctional goals. The
most successfulinstances of the criminaljustice programsin
this section have occurred through a partnership between
the professional commitment and accountability of those
who run the programs and the informed and realistic over-
sight and support of general government elected officials.

STATE VARIATIONSIN USE
OF COMMUNITY OPTIONS

Under our federalist system, the criminal justice Sys-
tem in each state is unique. While this represents differ-
ences in constitutional and institutional structures, it also
represents differences in philosophy. This section ex-
plores two aspects of the differences among states: Com-
munity Corrections Actsand the tendency to incarcerate.
This discussion is intended to give state and local
policymakers additional context for considering changes
in their jurisdiction's response to crime.

Community Corrections Acts

There has been no single model for a Community
Corrections Act (CCA), although in 1992the American
Bar Association (ABA) adopted model legislation. The
concept generally refers to comprehensive legislation that
involves state funding designed to encourage and support
localities in providing community programs that will serve
as an alternative to incarceration.

At least 18 states adopted Community Corrections
Acts between 1973and 1991:

1973-74 Minnesota, lowa, Colorado

1977-81 Oregon, New Mexico, Indiana, Ohio,
Connecticut, Virginia, and Texas
1984 Tennessee

1988-91 Arizona, Michigan, Pennsylvania, Ala-
bama, and Florida'®!
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States that enacted legislation in the beginning of this
period did so primarily to establish a more integrated
and expanded system of statc/local sentencing options.
In contrast, several states that have enacted legislation
recently have had the primary goal of reducing prison
population growth. This has tended to raise local suspi-
cionsthat the initiative is simply in the self-interest of
state government.1%?

In 16 of the 18states, local participation is voluntary
(only lowa and Kansas require local participation).!®
CCAs are structured on the premise that if the locality
wants state funding, it must accept accountability for the
programs and meet state requirements.

All CCAs require that the participating local gov-
ernments prepare a community corrections plan. Typi-
cally, the plan must begin by analyzing the types of in-
mates who are incarcerated and how the local
alternative programs in the plan will free space. The
plansare approved annually by the state. In over half of
the states, the review and approval are conducted by the
department of corrections (DOC), although the ABA
model act recommends that a separate state agency be
created because “the objectives of a community correc-
tionsprogram arebroader, and in some instances differ-
ent from those of other criminal justice dcpartments or
agencies.”!® The local board typically retains the power
to veto any policy decision for its community, but it can-
not expand programs beyond limits set by the state, for
example, in regard to offense categories eligible for
community sentencing, nor can it reduce requirements,
for example, auditing halfway house security procedures.

The composition of local boards stipulated in CCAs
usually recognizes the importance of gaining judicial and
prosecutor confidence if alternative programs are to be
used, aswell as of having the participation of general gov-
ernment officialsif the programs come under attack or
need additional budgetary support. Citizensand law en-
forcement officials also are included, so that the idea of
nonprison punishment can become better understood
and, therefore, better accepted in the community. Thejail
administrator and probation and parole officialswould be
included to provide opcrational guidance. The role of
these local boards in criminal justice planning is discussed
further in Chapter 8.

State fundingcan be controlled by a formula, which usu-
ally leaves maximum discretionin the hands of local authori-
ties as to how the funds are disbursed within the approved
plan. A formula approach connotes that the state is merely
encouraging and supplementing local initiative. A per diem
funding approach focuses on specific programs, and puts the
state in a stronger role of directing the use of certain pro-
grams in every locality. It also can carry the connotation that
these programs are, indeed, state programs.

There isa variety of special fundingprovisions. For ex-
ample, Minnesota provides that localitiesthat do not feel
they can operate a program can still participate by pur-
chasing certain servicesfrom the state, with the cost being
deductedfrom the formulapaymentdue under the act. In-
diana penalizes counties financially if inmates are com-
mitted to the state systemwho would qualifyfor communi-

ty corrections programs. The ABAs penalty provision
addresses the criticismthat county and city governments
are hurt for decisions made by judges overwhom they have
no control by providing that “non-incarceration sanctions
will be the presumptively appropriate sentence for offend-
ersmeeting the criteria.” Judges must state on the record
why community options were rejected.!®

There are no clear winners or losers financially in a
Community Corrections Act approach—which may ex-
plain why only 18 states enacted a CCA between 1973and
1991. Although it is true that the amount of money that
the countiesreceive for each retained offender is lessthan
what the state would pay to house that offender in prison,
savingsto the taxpayer can disappear in two ways: net wid-
eningand use of jail. Net wideningrefers toa more expen-
sive community option being used for an offender who,
prior to the programs becoming available, would have
been put on unsupervised probation or received a suspended
sentence. Virginia estimates that only 70 percent of those in
its Community Diversion Incentive program are true diver-
sions.'® Furthermore, in localities that have the jail space,
projected savings have been reduced when local incarcera-
tion has been the most used alternative, as it was reported to
have been in Minnesota during the first seven years’ experi-
ence under its Community Corrections Act.*’

Strong guidance in reviewing the annual plans, which
are required under Community Corrections Acts, can
help reduce net widening and use of jail space. However,
the National Conference of State Legislatures cautions
that projected state savings may still be optimisticbecause
“overcrowded facilities or inflated caseloads underesti-
mate costs.” A state “would have to reduce prison popula-
tionsdramatically to effectthe fixed system costs,” and, in
fact, if caseloadsare reduced under the new initiatives, in-
creased detection may increase costs.!%

Local budgets also may not realize real savings be-
cause much of the initial financing of most acts does not
represent new money. For example, in Michigan, state
budget dollars that had been paid directly to communi-
ty-based programsare now paid to local governments un-
der the CCA. In discussingwhether Tennessee should re-
organize under a CCA, it was noted that “for community
corrections act states, the services covered by the ‘state
subsidies’ to local corrections are those that the state pays
for in its own budget in most other states: chiefly felony
probation and parole supervision services.”'®

Consequently, the way CCAs are structured finan-
cially will vary significantly to reflect each state’stradition
of determining state and local responsibility. Hopefully,
fundingbattleswill not overshadowthebenefits of provid-
ing a greater range of correctional options in the commu-
nity with accountable oversight. These are goals on which
the National Association of Counties and the National
Conference of State Legislatures agree. First, from the
state legislative viewpoint:

In part, the recent interest in community correc-
tions reflects a growing recognition that a state
and local partnership is needed to provide inno-
vative program leadership and to share responsi-
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bility and costs. For too long, the system has fos-
tered the temptation for local governments and
states to shift the responsibility and costs of cor-
rections from one to the other. Community cor-
rections attempts to balance costsand responsibi-
lities. . . . [Clommunity-based alternatives can
rightfully point to important dividends: restitu-
tion paid, community service completed, offend-
er families kept intact and off public assistance,
and training and education attained.!

From the county perspective:

What’s in it for the counties? ...Theadministra-
tion of the criminal justice system &a major county
function. ... Counties are the best equipped to
assess local problemsand resources. ..to provide
better, more individualized offender servicesbe-
cause they operate on a much smaller and less
centralized level. . . . State overcrowding has
caused a substantial back-up of state inmates in
local jails. . . . Restitution programs are designed to
forceoffendersto face what they have done, both to
the victim and to the community [and] unemploy-
ment and substance abuse must be addressed. . . .
The overwhelming majority of individualsincarcer-
ated in state institutions eventually return to their
original community.””

State-by-State Comparisons

The statesvary considerably in their use of alternatives,
and the reasons why one state may have more people
locked-up than another are not always the same. It is impor-
tant to identify such state or local variables in approaching
any policy change. Gaining institutional and public accep-
tance may need to be approached differently, and the same
program instituted in a different setting may have different
results if contributing factorsare not or cannot be altered.

It has been common to compare states according to
how many people are behind bars relative to state popula-
tion. By this measure, usually assumed to measure “puni-
tiveness,” the South has led the nation, followed by the
West, the Midwest, and the Northeast:

Penal Control/

Region 100,000 Population!?
South 1496.4
National Average 1247.0
West 1204.0
Midwest 966.8
Northeast 957.8

Actually, this traditional measure reflects criminal activity
more than it reflects the public’s response to crime.

A more accurate measure was first published by the
National Council on Crime and Delinquency (NCCD) in
1988 and began appearing in National Institute of Justice
data in 1991. This statistic relates the number of persons
incarcerated to the number of seriouscrimes reported. If
all states were equally “punitive,” the ratio of the crime
rate to the incarceration rate would be the same: the more

crimesreported, the more people behind bars. Using this
measure, we see that, although the South again is substan-
tially more “punitive”than the rest of the nation, the West
is shown to be the least “punitive”because its high rate of
incarceration isbeing driven by high rates of crime:

Penal Control/

Region Crime Rate!"?
South 285
National Average 240
Midwest 208
Northeast 207
West ,188

The high number incarcerated in the West relative to
the rest of the nation is directly related to the West hav-
ing the highest crime rate in the nation, not to tougher
sentencing decisions:

UCR crime Rate/

Region 100,000 Population!*
West 6405.1
South 5256.2
National Average 5206.5
Midwest 4657.3
Northeast 4627.3

Table 3-2 presents highlights of a 1991 report which
found that the United Stateshas the highest number of
people incarcerated per 100,000 population of any coun-
try in the world. This finding has focused increased in-
terest on trying to extend such a comparison to other
countries. How much of the United States’ high incar-
ceration rate isdue to increased crime? Given that what
nations classify as a crime varies greatly, such an inter-
national comparison is extremely difficult. However, it
has been reported that compared to western European
countries, American murder rates are at least seven
times as high, and there were six times as many robber-
iesand three timesas many rapes reported than in West
Germany before reunification.!*

Although factoring in the crime rate helps clarify the
reason for a high incarceration rate, in order to focuson
sentencing policies, it isalso necessary to factor out arrest
rates. Once a person is arrested, how likely is it that he or
she will serve time behind bars? Using this analysis, the
Midwest is now seen to have much tougher sentencing
policies than were previously apparent:

Penal Control/

Region arrests!!®
South 1.643
Midwest 1.448
National Average 1.401
Northeast 1.204
West 981

These simple extensions of what had been the com:
mon measure of a state’s criminal justice policies— the
proportion of its population behind bars—challenges
conventional notions about how each state’s criminal justice
system is operating. For example, Minnesota is frequently
singled out because it ranks at the bottom of the statesin the
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Table 3-2
International Comparisons

By end of 1989, the United States had the highest number
of inmates per 100,000 population in the world:

United States 426
South Africa 333
Soviet Union 268
In comparison, inmates per 100,000:
United Kingdom 97
France 81
Denmark 68
Japan 45

Source: Marc Mauer, Americans Behind Bars: A Compari-
son of International Rates of Incarceration
ington, DC: The Sentencing Project, 1991).

percentage of its population that is in prison. However,
when the state’s high arrest rate and its low crime rate
arefactored in with its use of jail, juvenile facilities, pro-
bation, and parole, Minnesota ranks 16th among the
statesin the number of individuals under penal control
relative tothe incidence of crime. The Minnesota crimi-
nal justice system has a high rate of response to crime; it
is just that the response is less often prison.””

Thefocus analysis on page 82was developed to pro-
vide a snapshot of the range of public policy consider-
ations faced by state and local officials. It is based on
rankings contained inthe 1988NCCD research, “Rank-
ingthe Nation’s Most Punitive States.”!*®* While it is not
a definite analysis of each state, it is valuable as an or-
der-of-magnitude reflection of state penal policies in
the mid-1980s, subject to problems in gathering accu-
rate and comparable state-by-state data.

The analysis attempts to identify reasons why each
state might consider increased use of alternative sanc-
tions. There are states where increased use of alterna-
tive sanctions can be particularly productive because
they now make little use of them and have low crime and
arrest rates. Although states with high crime ratcs
would see less reduction in their prison populations
from increased use of alternative sanctions, they may
wish to expand them as a means of achieving greater
control over those on probation or parole.

The analysis also indicates that some states might
benefit fromthe use of alternatives sanctions to reduce
the length of imprisonment, while others should con-
centrate on diverting offenders from the criminal jus-
tice system at the earliest possible stage. The analysis
reveals that some statesdo appear to have a reasonable
balance between the use of incarceration and alterna-
tive sanctions and, therefore, probably are more justi-
fied in dealing with prison or jail overcrowding on a fa-
cility-by-facility basis. Finally, the analysis identifies
those states that do not have a high proportion of their
population imprisoned because they do not have high
crimerates, and notes that these states may still want to

examine their priorities rather than continue to spend
public safety dollars unnecessarily.

In order to weigh policy changes responsibly, the fore-
going preliminary analysis underscores the need for each
local criminal justice system and each state to undertake an
accurate and comprehensive analysis addressing the points
raised. Are prison and jail populations high because of:

m  High rates of reported crime?

®  High numbers incarcerated who in other states
would not be behind bars?

m  Low use of alternatives? and/or

m  Relatively long sentences?

SUMMARY

Controlling costs, increasing public safety, changing
criminal behavior, and providing just punishment are all
reasons being put forward for a renewed emphasis on al-
ternative correctional programs. The potential existsin all
aspects of the criminal justice system:

m  Police and prosecutors can increase the use of
summons, improve charge screening,and employ
deferred prosecution.

m  Prosecutors, public defenders, judges, and other
court officers can expand the use of pretrial re-
lease risk-assessment models, release on recogni-
zance, alternative forms of bail, and pretrial re-
lease supervision.

m Jail, probation, and prison officials can work to-
gether to improve offender information and clas-
sification.

m  All court and correctional officials canbe involved
in developing creditable programs of monetary
sanctions, community service, non-secure rehabili-
tation centers, and intensive supervision. They can
enlist police and treatment providers in developing
a balance between detecting probation and parole
violations and providing program support.

m  Correctional administrators and general govern-
ment program administrators can cooperate to
expand educational, mental health, substance
abuse, and employment rehabilitation efforts.

m  Stateand local government officials can use a com-
prehensive change, such as a Community Correc-
tions Act, to emphasize sentencing options.

There is no shortage of alternative programming
ideas. The challenge to general government elected offi-
cials is to work with the realities of their state’s system of
criminal justice—as represented by its crime rate, incar-
ceration rate, and relative use of community sanctions—
to provide appropriate policy support for and public un-
derstanding of the need for change.
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Focus

Differences in the Potential for Increased Use of Alternative Sanctions in States

If there are agreed-on public policy reasons to do so, all
tates can reduce their prison populations by increasingthe use
f alternative sanctions, but for some states there is more lati-
ude for change than for others.

Increased me of alternativescould be particularlyproductive
n states that rank high in the proportion of their population im-
risoned and that make little use of alternatives. These states
nclude:

Rank Per Prisoners Per  Total Control
itate Population Aurrests Per Arrests
Nevada 1 13 36
Jirginia 16 17 37
Alabama 8 7 22
south Carolina 4 4 17
Jklahoma 9 14 25

Threeotherstatesalsohave a high proportion of their pop-
ilation in prison and make relatively little use of alternatives,
sut each of these states has a high rate of reported crime and ar-
‘ests. Therefore, increased use of alternativeswill have less effect on
.he proportion of their population serving time in prison:

Rank Per Prisoners Per  Total Control
State Population Aurrests Per Arrests
Florida 12 29 22
Arizona 7 30 42
Zalifornia 17 3H 32

Other stateshave a high proportion of prisoners relativeto
their population and make high use of alternatives. They also
make high use of imprisonment, which drives up their prison
populations. Only two of these states rank high in reported
crime, Michigan (10) and Alaska (11). Therefore, for these
states, it would be particularly usefid to look at why prisoners
spend SO much time in prison:

Rank Per Prisoners Per Total Control
State Population Aurrests Per Arrests
Alaska 2 1 3
Georgia 10 1 2
Louisiana 5 3 10
Delaware 3 5 11
Michigan 15 16 12
Mississippi 13 2 14
North Carolina 11 15 16

Only o states having a high percentage of their popula-
tion in prison stand out as making substantially more use of al-
ternatives than of imprisonment:

Rank Per Prisoners Per  Total Control
State Population Aurrests Per Arrests
Texas 14 26 7
Maryland 6 20 9

It is significant that of the 12 states that have the highest
rates of reported crime (Florida, Arizona, Colorado, Oregon,
Nevada, Texas, Washington, California, New Mexico, Michigan,
Alaska, and New York), five of them are not listed above be-
cause, despite their high rates of reported crime, they do not
have high rates of imprisonment. Tothe degreethat these states
also make relatively little use of alternativesrelative to arrests, they

could be termed the least punitive in dealingwith criminal activ-
ity. Development of alternative sanctionsin these states may be
more strongly affectedby a public safety desireto add gradients of
control than to lessen the growth of prison populations:

Rank Per Prisoners Per  Total Control
State Population Arrests Per Arrests
Colorado 42 48 48
Oregon 27 45 38
Washington 33 40 13
New Mexico 25 34 45
New York 20 2 28

Severalstates, because of their lowcrime rates, do not ap-
pear to be punitive when measured by the proportion of their
population inprison, but stand out aspunitive in their high use
of both imprisonment and alternatives relative to arrests.
These states have relatively more latitude to approach pro-
grams that will divert gffendersfrom the criminal justice system
at the earliest possible stage:

Rank Per Prisoners Per Total Control
State Population Aurrests Per Arrests
Vermont 39 9 1
Tennessee 32 10 4
Indiana 26 8 5
Illinois 30 12 6
Ohio 22 6 8

Finally, four states with low rates of reported crime make
significantly higher use of alternativesthan they do of imprison-
ment. Response t0 a criminal justice crisis in these states—
whether it is jail or prison overcrowding or a breach of public
safety—can probably be dealt with more satisfactorilybyfocused
changes, dealing with the problem at hand, than the need to
make major changes elsewhere in the criminal justice system:

Rank Per Prisoners Per  Total Control
State Population Aurrests Per Arrests
Massachusetts 45 28 15
Minnesota 50 50 27
Pennsylvania 38 32 18
Rhode Island K] 33 19

The remainingstatesalsode not have high rates of reported
crime. They can be grouped into two categories based on their
use of imprisonment and alternatives. The first group ranks in
the middle-range in their use of alternatives and imprisonment
relative to arrests. In order of their relative use of alternatives,
they are: Kentucky, Connecticut, Kansas, Nebraska, Hawaii,
Missouri, New Jersey, Arkansas, Wyoming, and South Dakota.

The final group of states isin the bottom third in their use
of both imprisonment and alternatives in relation to arrests.
Again in order of their relative use of alternatives, they are:
New Hampshire, lowa, Montana, Wisconsin, West Virginia,
Idaho, Maine, North Dakota, and Utah.

Not surprisingly,with the exception of Kansas, all of the
states in the first group have more people behind bars relative
to their population than the states in the second group. Ofthe
low-crime states, the second group isthe least punitive in deal-
ing with those arrested.
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NOTES

1US. v. Salerno, 481 U.S. 739 (1987).

2U.S. Department of Justice, Bureau of Justice Statistics(BJS),
“Recidivism of Felons on Probation, 1986-89,” BJS Special Re-
port (Washington, DC, February 1992).

3“Probation and Parole 1990,” BJS Bulletin, November 1991,
Table 4.

4 ACIR computation of the estimated ratio of felonies to misde-
meanors is based on the following assumptions about arrests as
reported in the Federal Bureau of Investigation’s 1990 UCR,
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4 — ESTABLISHING CORRECTIONAL
OPTIONS

any successful clectcd officials heed the ad-
monition not to succumbto a “why don’t we” campaign.
Instead, they make sure that their campaigns focus on
the material and media necessary for the crucial last
weeks of the campaign. They avoid being swept alongby the
latestgreat idea, if it meansthat campaignworkers and funds
are diverted from that which must be delivered.

Similarly, the previous chapter was not intended to
provide a “whydon’twe” list. It was intended to provide an
overviewof what is meant by correctional options, particu-
larlyfor those who are unfamiliarwith the criminal justice
field. It also provided further demonstrations of impacts
on the system as a whole if offenders are not dealt with
effectively by any given component.

This chapter focuseson the role of general govern-
ment officialsif correctional optionsare tobe expanded
within their systems of criminal justice. This role will
notbe to decide whichgreat program should be used, but
to make informed decisions on the resource commitments
necessary for the effectiveness of any program, how it will
interact with other programs, and how its successis tobe de-
termined. This approach to policy was well stated in a 1988
National Association of Counties newsletter:

[P]ublic officials should spend lesstime on con-
sideration of the solution and more time on an
improved understanding of the problem. In too
many places, there is an infatuation with inno-
vation and a “cure-all” quality assigned to pro-
grams and policy choices which have limited
value for long-term restructuring of the correc-
tions system.’

In otherwords, to be effectivein improvingthe crimi-
nal justice system, general government officials need to
focus on basic questions:

®  |stheproblem that correctionprogramshave
abysmal failure rates, or that we have unreal-
istic expectations of success?

®m s the problem that there are people locked up
who shouldn’tbe, or that we don’t know who we
have locked up?

®  |sthe problem that the criminaljustice system is
ineffectivein dealing with crime, or that crime is
drivenby problemsthat must be dealt with by gov-
ernment as a whole?

m  [stheproblem that the programs are not well-fo-
cused, or that they are not well staffed?

® s the problem that alternatives to incarcera-
tionare not used, or that they are not effective?

8 |sthe problem that we need new approaches, or
that we need to expand the use of the programs in
place?

The fundamental approach of this chapter is to help
general government officials judge the answers they will
get to these questions from their individual systems. The
key issues it discusses also are presented to help govern-
ment officials deal more effectively with the concerns of
criminal justice officials, potential service providers, and
the public in order to marshal broad commitment to
changes in policy.

Thechapterbeginsby identifying factors that frame
the context of public policy decisions: public accep-
tance, the push to reduce correctional costs, research
results on recidivism and program effectiveness, and
the makeup of the target population. The next section
explores general programmatic concerns through a dis-
cussion of juvenile crime and drugs as examples. With
this understanding of endemicfactors and programmat-
ic concerns, the last section discusses governmental
policy issues that must be addressed to expand the use of
correctional options. These policy issues include inter-
governmental responsibility, availability of treatment,
the need to enforce acontinuum of sanctions, coordina-
tion of treatment, and the adequacy of community su-
pervision. As depicted in Figure 4-1 (page 86), the more
these issues mount up and/or the more constraints in-
crease, the more need there will be for prison and jail space.
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Figure 4-1
Lessening the Pressure for More Prisons and Jails
Through Government Action to Expand Sentencing Options

Constraints
« Public Resistance
e Cost Pressures
e Limited Program
Success
¢ Type of Offenders

As

decreased, the need
for more prison and jail
space decreases

Resolution of Budget and Policy Issues

e Adequate Community Supervision
o Appropriate Program Options
o Adequate Treatment Capability
 Treatment Coordination
o Criminal Justice Consensus
¢ Resolving Intergovernmental Responsibility

Prison
and Jail
Space
Required

As budget and policy issues are reduced or resolved,
the need for more prison and jail space decreases

THE CONTEXT OF POLICY DECISIONS

Not In My Backyard

As any governor, mayor or county executive can
tell you, [intermediate sanctions]remainsa polit-
ically and publicly sensitive issue. People expect
government to protect them. They do not want
government proposing programs that put unreha-
bilitated criminals back into their communities.
And the pressure they can bring to bear to prevent
use of these programs is difficult to overcome. . ..

Such attitudes are understandable and that is per-
haps why we have been so slow to challenge them
and to abandon wishful thinking that “out-of-sight,
out-of-mind” will make our world safer.?

By definition, community options take place in the
community. This means that people who have been found
guilty of acriminalact will be “atlarge,” outside the secure
perimeter of an institution, Focus group examples of how
public attitudes toward sentencing can shift with informa
tion do not deal specifically with the not-in-my-backyan
(NIMBY) syndrome, which is so familiar to public offi
cials. Therefore, elected officialsstill will have to struggle
to move from theoretical support of nonincarceration al-
ternatives to actually locating programs.
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Although not providingguidance on how to soften the
NIMBY reaction, the nationwidefocusgroup discussions,
cited in the previous chapter did surface a significant as-
pect of the public’s reaction to crime. The report’sfindings
emphasized that “the fear rather than the fact of crime de-
termines the initial views many people express. .. . Most
respondents had not been directly affected by crime.
Rather, they saw it as a danger that might affect them sud-
denly and without warning.”

These deep-seated fearsare difficultto ameliorate. In
presenting alternatives, public officials may be able to
achieve greater public support by acknowledging the fear
rather than downplayingit. Thiswould require being open
about how little public protection is possible with existing
probation caseloads and with population caps on prisons
and jails, which severely compromise control over who is
released from overcrowded facilities.

However, elected officialsunderstandably may be re-
luctant to describefully the tenuous nature of the criminal
justice system’s control, for the same reason that agency
officials may not be sharing the information with them.
There may be a desire to avoid a kill-the-messenger re-
sponse: “If thingsare so bad, we’ll find someone else who
can do it better.” Officials also may want to avoid further
inflaming the public’s fear that they are at risk, without
any guarantee that citizens will accept that the alterna-
tives presented will reduce the risk.

Nevertheless, dealing with the citizens’ fear of crime
is key to developing support for policy changesin any as-
pect of the criminal justice system. This fear is distinct
from any government charts and statistics and puts the
ombudsman role played by elected officialsto perhaps its
greatest test. AS will be discussed, the risk of an individual
criminal failing cannot be removed. Such failures will be
directly and tragically demonstrable, further inflaming
concernthat “itcould happen to me,” which isnot the usu-
al public reaction to other social problems, such as school
dropouts, unemployment, or environmental losses.

Given the nature of the public’s fear of crime, it is
especially important that policy change be an outgrowth
of acoordinated strategy of key elected and criminal jus-
tice officials. Otherwise, the personal fear can be in-
flamed further by pronouncements from responsible
authorities who can disclaim the initiative. Tobe succes-
sful, consensus must blend the conflicting missions of
criminal justice officials, treatment providers, and those
who are responsible for funding it. Perhaps the most
productive goal of such a consensus would be to ac-
knowledge that public safety cannot be guaranteed, but
that program costs should bear some relation to the de-
gree of additional public protection achieved.

Whether it is an education program in the prison ora
work program in the community, implementation de-
pends heavily on publicacceptance. As in the examplethat
follows from the 1991 Harris County (Houston) Criminal
Justice Council Plan, required by the state legislature, it
can be fairly said that public acceptance is half the battle:

In the implementation of a Community Justice
Plan in a locality, public attitudes toward crime,
sanctionsand punishment will affect the develop-

ment of the plan, and Harris County is no excep-
tion. [The followingfactorswere then cited —em-
phasis added]:

m  Local public views on appropriate punish-
ment.

m  Judicial and criminal justice views concern-
ing public safety.

m  Acceptance of potential program and facility
placements by local citizens.

m  Availability of resources and public views of
the appropriate allocation of the same.

m  Evaluation of the success of programs in di-
verting offenders from incarceration.

m | egislative mandate and intent.
= Judicial utilization of available programs.

m  Cost-effectiveness of various program ele-
ments.

®m  Specialized or targeted law enforcement ef-
forts.

®  Views and concerns of other elected officials
and community leaders.

m  Public views of the operation of the criminal
justice system.

= Federal judiciary oversight and decisions?

Cost: The Driving Force for Change

While persuasion and increased information may
work slowly to change public attitudes, most of the offi-
cials interviewed for this project believe that cost will
create a much sharper swing in penal philosophy. The
challenge before general government elected officials is
to make the resultant shiftsin criminaljustice systempoli-
cies productive.

Alternative sanctionsoften are presented in terms of
significant cost saving compared to incarceration. For ex-
ample, Governor Michael Castle of Delaware reported
that, even if half of the more than 700 persons in the
state’s Intensive Supervision Program at an annual cost of
approximately $2,300 per offender would not have been
sentenced tojail, the program saves $5.4 million per year.?
According to a recent study of 494 community service par-
ticipants, the cost of New York City’s community service
program is $920 per year per offender, compared to
$40,000 to jail someone on Riker’s Island. There was no
meaningful difference in the number of crimescommitted
after the sentence was served. However, the cost to pri-
vate individualsof the approximately70 crimes committed by
the 494 community service participantsduring the time they
would have been in jail is a public policy consideration?

The controversial modeling released in 1987, which
asserted that the cost to society of crimes committed by
the typical offender was 17 times the cost of imprison-
ment, has been followed by several critiques. All of them
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point out that because a relatively few offenders commita
large proportion of the crimesthe analysisshould not have
based its computation on the assumption that all offend-
erswould commit the average number of crimes. A more
refined analysisin 1991used the median number of crimes
committedby offenders and calculated a cost ratio of 1.38,
rather than over 17. In contrast to the implication of the
1987 study that the more you lock up, the more you save,
the 1991analysisconcludedthat if the criminaljustice sys-
tem diverts the least active quarter of criminals, the total
cost to society of any continued criminal activity would
only be two-thirds of the public cost of prison. The study
alsonoted that savingsvary by the type of crimeand by the
degree to which any given state already diverts offenders.’
In fact, such a model of cost savingswas posited in 1981
by Peter Greenwood of the RAND Corporation. He noted
that the average number of robberies that had been com-
mitted by persons in prison for armed robbery was 4.6 per
year, even though half had committed no more than 1.5rob-
beriesper year. This highly skewcd pattern resulted from the
fact that 1percent committed more than 30 robberies per
year. The same statistical pattern held up for every offense
category: the averagewas three to four times higher than the
midpoint. The following scenario was then developed:

Under typical arrest and conviction rates,
1,000armed robbers would be incarcerated, and
half of them would have committed one robbery
and half would have averaged 10 robberies. If
they all served a 3-year sentence, the annual
number of armed robberies would be about half
(6,667) what it would be without incarceration.

Toreduce the robbery rate by another 20 per-
cent, sentence lengths would have to be in-
creased to 5.2 years. Thiswould result in a 40 per-
centincrease in the prison population. Whereas,
the same 20 percent reduction in crime could be
achieved without any increase in incarcerationby
decreasing the sentence length of all low-rate
offenders to two years and increasing the sentence
length of high-rate offenders to seven years.?

These types of considerations are becoming more
common. There is no longer a “simple” dichotomy be-
tween rehabilitation and security. Now, controlling the
burgeoning costs of incarceration also has become a driv-
ingforce. When the issue is framed as “build more prisons
or let dangerous people out, [w]hat sensible politician will
come to a meeting to discussthose choices? The advent of
correctionsasa spendingproblem allows public officialsto
broaden the base of the political discussion.”

Recidivism: Is Batting .350 Good Enough?

The most difficult hurdle in “broadening the base of
discussion”is that it is extremely difficult for public offi-
cialsto deliver on the promise that less costly alternatives
to incarceration will work.

Alternative sanctionsmay do no worse than incarcer-
ation—at much less cost. They may do better. But many

citizens hold all programs accountable to a much higher
standard: Do they deter criminals from committing new
crimes? As long as the felon is incapacitated behind bars,
in fact, no new crimes can be committed. Felons serving
their sentences in alternative programs are not thus de-
terred by lack of opportunity.

How many offenders will fail is usually reported with
qualifications, because their success rates are influenced
by who is selected to participate, how failure is defined,
and/or the time period being tracked since the offender
completed the program. The public commonly does not
trust such “statistical excuses,” however, and simplywants
to know, “How many prisoners will never commitanother
crime after they’re released?” The answer is about one-
third. If the question, instead, is framed, “How many con-
victed felons will never commit another felony?” the an-
swer is about one-half. Results in Canada have been
essentially the same.1®

The difference between these two answerslies in the
fact that the second group includes all felons, not just
those sent to prison. Felons sentenced to probation rather
than prison have committed less serious crimes and/or do
not have long criminal histories,and for this reason rather
than the nature of the punishment, they are less apt to
commit more crimes. For example, in a three-year follow-
up of felony probationers, only 43 percent had been arrested
for another felony.!* Even among offenders whose crimes
drew the more serious sanction of a prison term, the likeli-
hood of rearrest within three years for first-time offendersis
only 38 percent compared to an average of 63percent forall
persons released. In study after study, the predictive factoris
the person being punished, not the punishment.?

Even among inmates released from prison, there are
marked differences in recidivism among groups. A 1989
U.S. Bureau of Justice Statistics (BJS) study based on 11
states, representing over half the prisoners released na-
tionally in 1983, reported ranges for recidivism over a
three-year period of 90.4 percent to only 17.1percent:

Thegreatest likelihood of rearrest (90.4%) occurred if
the person:

m  \Was age 24 or younger;

®  Had seven or more arrests;

®  Hadarecord of probation orparole revocationor
escape;

®  Had most recently been in prison for vehicle
theft, burglary, larceny, robbery, or fraud; and

a Had been imprisoned before.
The lowest likelihood of rearrest (17.1%) was for a
person who:
Was over age 35;
Had three or fewer prior arrests;
Had no prior record of revocations;

Had just completed serving time for homicide,
drug offense, or rape; and

a Had not been imprisoned before.

| I B B
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All factors are listed in order of their predictability, with
age and prior arrest record being by far the most signifi-
cant factors.”

Another difference between the two answers is the
definition of recidivism. It is the difference between com-
mitting any crime and committing a felony. In 1976, the
U.S. General Accounting Office (GAO) investigated the
recidivism issue. Its study of four counties did confirma 55
percent recidivism rate for probationers. GAO then went
on to discuss the varying definitions of recidivism. For ex-
ample, the Bureau of Prisons counted only new offenses
that are seriousenough to have warranted at least a 60-day
sentence, while the LEAA definition included convictions
of any kind, including traffic tickets. Both GAO and
LEAA included probation or parole revocationsfor tech-
nical violations that did not involve a new crime.

These definitionsof recidivismare in contrast to some
states that classify absconders with those who have suc-
cessfully completed probation or parole. (Aslong as the
state does not know the absconderhas committedanother
crime, it generouslyisassumed that he or she has not done
s0.) Furthermore, the GAO, LEAA, and Bureau of Pris-
ons definitions used in the 1976 study were based on con-
victions rather than rearrest. Because arrest does not nec-
essarily lead to conviction, the average recidivism rate can
be reported asone-quarter lower if it isbased on reconvic-
tion rather than rearrest.'

Finally, the length of time offenders are tracked also
affects reported recidivism rates. It is not uncommon for
reported recidivism rates to be based simply on whether
the felon completed probation or parole without being ar-
rested for another crime. This is not a conscious attempt
to make the “success” rate look better as much as it isa
pragmaticresult of the fact that no one in the criminaljus-
tice system keeps track of individualsafter they have com-
pleted the official period of supervision.

Burglars and other nonviolent felons are more apt to
be arrested for a new crime sooner than violent offenders.
Theaverage in a 1986 Virginia study was lessthan 18months.
Interestingly, this study also seemed to indicate that the
more “professional” the criminal, the longer he or she may
go before being rearrested. Arrests for armed robbery oc-
curred within 16 months if the offender’s previous convic-
tions had been for less serious crimes, compared to 32
months if the person had committed armed robbery before.
For murderers and rapists, the average time before a new ar-
rest ranged from 21 months for murder, if the person had
already committed a violent crime, to 58 monthsfor a sexual
offense committed against a child. Almost 75percent of the
felons had completed the period of probation or parole be-
fore they were rearrested.'®

All the preceding detail signifies how easy it is to be
misled, often inadvertently, in the search for more effec-
tive correctional programs. Claims of success or failure
are not always what they seem. Although programs that
save costsneed to be explored, if they are expanded on op-
timistic assumptions of success, one unforeseen incident
can leave the jurisdiction with no program at all.

It is crucial that elected officials have a basic under-
standing of recidivism and how it is reported. The general

government official must be immediately alert to the fine
print of any program that reports “success.” The program
may be a better program or it may have only includedbetter
ammirelswho were tracked under the best of assumptions.

Lack of Program Evaluation

For FY 1990, $14 million of the federal Office of Justice
Programs’ budget was devoted to evaluating and providing
technical assistance to model state and local programs that
focus on intermediate punishments. This 245 percent in-
crease came out of a recognition that “research and evalua-
tion [is] necessary before well-intentionedprograms are pro-
moted to achieve results that simply don’t materialize.”"’

Regrettably, this caution isbut an echo of a National
Academy of Sciences report, released a decade earlier,
based on four years of research and discussion on the ef-
fectiveness of criminal rehabilitation. They concluded that:

Because programs have been poorly conceptual-
ized and/or poorly implemented and research
flawed by conceptual and methodological short-
comings, the conclusionsthat rehabilitation can-
not be achieved may well be wrong. Instead of
concludingthat nothing can work, it ismore accu-
rate to state that we do not know what works.
These studies are limited by methodological in-
adequacies including measurement problems,
the use of weak programs and weak research de-
signs, and uncertainty about the integrity of the
treatments actually delivered.'®

Onereason for the National Academy of Sciences’fo-
cus on the effectivenessof criminal rehabilitation was to
evaluate a 1975 study that was credited with “giving reha-
bilitation the coup de grace.” The Martinson study, named
after its principal author, examined all studies of treat-
ment/evaluation published in English between 1945and
1967 that included a control group. After reviewing 231
studies, the researchers concluded:

With few and isolated exceptions, the rehabilita-
tive efforts that have been reported so far have
had no appreciable effect of recidivism. These
data are the best availableand give us very little
reason to hope that we have in fact found a sure
way of reducing recidivism through rehabilitation.”

The controversy raised by this conclusionled to the Acad-
emy’s review, which essentially confirmed the validity of
the Martinson assessment of previous studies.

However, the Academy raised important consider-
ations about why study results have been so poor, citing
four factors that limit meaningful evaluation, and alsoun-
derscore chronic weaknesses in criminal justice pro-
grams.® If general government officials do not address
these problems, tax dollars will continue to be diverted
into quick fixes instead of meaningful change:

1. Programs inadequately screen participants. A
program may be the best chance of success for
one type of person and, yet, appear to be a waste
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because of participants for whom the program of-
fers no motivation.

2. Programs are usually single-faceted (e.g., voca-
tional training), while many other factors may
lead to continued criminal activity.

3. There often are discrepancies in what the pro-
gram was supposed to be doing and what was ac-
tually done. This is often the case when trying to
“sell” a model program. It is difficult to maintain
“the integrity of the original program model as it
is adapted by practitioners to local conditions,
agency goals, and funding restrictions, . . . [and
change the] routines of the practitioners.”?

4. Toooften, the programsthemselvesareinherent-
Iy weak. “Why would one expect that one hour
per week of group therapy with a poorly trained
leader and unwilling participants would produce
a major behavior change in incarcerated felons,
especially consideringthe powerful effect of the
prison background?”#

Chronic underfunding also has undercut good pro-
gram evaluation.The Vera Institute of Justice, in an ongo-
ing evaluation of a multiagency New York drug treatment
program, stated the obvious, “How to do both jobs at
hand—tackle an intransigent problem in public policy and
practice and at the same time subject the process to valid
research.”? Because correctional budget submissionsare
cut routinely to channel funds to more politically popular
expenditures, agencies almost always decide to use the re-
maining funds on program delivery rather than evaluation.
Infact, the Vera Institute’sin-depth evaluation, which will be
discussed later in this chapter, was done only because the
New York assemblyman who initiated the multi-agency ap-
proach through a $1.3 million budget amendment wrote a
specific requirement for evaluation into the language of the
appropriation.

Adequate evaluation also raises a specificintergovern-
mental challenge. Solid analysis requiresa level of expertise
that is not always present at the program delivery level:

Research on the recidivism of probationers in
Texas until recently has been nonexistent even
though Texas has more probationers than any
other state. .. .The main reason for the lack of re-
searchis that probationers are supervised by local
probation departments that do not usually have
an incentive or funds for conducting recidivism
studies. The local nature of the probation system
has also made it difficult for the state probation
agencyto collectdata on probationers, particular-
ly those under regular probation supervision
[whichincludesabout 95% of the probationers].?

The intergovernmental dilemma ishow to support needed
evaluation while not undercutting the focus on program
responsibility in the community.

It is particularly unfortunate that extraordinary sys
tem growth has exacerbated underfunding of evaluation.

At a time when there is heightened pressure to consider
less costly alternatives, the data needed to foster confi-
dence in these alternatives is thin. As the sign above the
desk in one government office read:

The road to hell is paved with good intentions.
And littered with sloppy analysis!

Who Will Be Placed in Programs?

Twopolar thrusts are receivingconsiderableattention
today: “just desserts” and “selective incapacitation.” Just
desserts focuses on the crime, while selective incapacita-
tion focuses on the criminal.

The development of uniform sentencing, as discussed
in Chapter 2, encompassesthe just desserts movement. As
noted, this movement grew out of dissatisfaction with
leaving too much discretion with criminal justice authori-
ties to determine who should be behind bars, based on
their personal judgment asto whowas or could be rehabil-
itated. Such latitude was seen to produce inconsistentand
possibly discriminatory sentencing practices. Many also
believe that such inconsistency undercuts general deter-
rence. Selective incapacitation, on the other hand, has
gained new interest as governments have had to fund the
extraordinary growth that resulted when uniform sen-
tences were combined with longer sentences.

Selective incapacitation is based on the fact that a
small percentage of criminals accounts for a vastly dispro-
portionate share of the crimes. Thus, the assumption is
that the greatest gain in crime prevention can be obtained
at the least cost by concentrating on taking “career crimi-
nals” off the streets.

It could be argued that the public supports both of
these seemingly opposite approaches. Participants in the
1989 focus groups cited earlier strongly favored uniform
sentencing. However, not only did they specifically say
they would be lenient with first-time or even second-time
offendersbut, in general, they indicated that the *“prime cri-
terion” in sentencingshould be the “likelihood that a partic-
ular offender would run afoul of the law in the future.””

The course of action within these (at least theoretical-
ly) contradictory public attitudes comes down to simply
another expression that the publicwill accept alternatives
to incarceration as long as those who are assigned to them
do not commit more crime. Such an interpretation indi-
cates a course of action for public policymakers that con-
centrates criminal justice resources on achieving safety
over meting out punishment.

Who Will Commit More Crime?

Thedisproportionate activity of a few criminals was
first documented in a Philadelphia study that traced a
group of malesborn in 1945until they turned 18.26 Just6
percent of those arrested accounted for 52 percent of all
offenses committed by the group. Even more signifi-
cantly, they accounted for 63 percent of all serious of-
fenses, including 82 percent of the robberies, 71percent
of the murders, 73 percent of the rapes, and 70 percenl
of the aggravated assaults. Later studies in Wisconsin
Ohio, California, and other long-term tracking showed
the same pattern. Thisresearch also points out that the

90 U.S. Advisory Commission on intergovernmental Relations



more often a person is arrested, the greater the chance
of being arrested again: 54 percent of those with onear-
rest had a second arrest; 65percent of those with twoar-
rests had three arrests; and 72 percent of those with
three arrests had four arrests.?’

The problem is how to apply these actuarial patterns
to individualoffenders. Looking at all offenders who have
been arrested twice, two will bearrested againand one will
not. The challenge is to determine which one. Every mis-
take in classificationthat results in a new crimebeing com-
mitted by a person in a probation program may jeopardize
use of the program for anyone else and cause additional
victim losses. However, each judgment call that assumes
continued criminal activity from a person who will not do
S0 wastes resources and may be discriminatory.

In 1986, the National Research Council, under the
National Academy of Sciences, reviewed the major pre-
dictive models (the federal Salient Factor Score, RAND,
and INSLAW). “Generally, for every three correct predic-
tions, one will be incorrect. Nevertheless, the panel rec-
ommended giving greater weight to juvenile aourt records,
evidence of serious drug use, and records of prior criminal
activity in criminal justice decisions such as pretrial re-
lease, plea bargaining, sentencing, and parole.”?

Use of formal predictive modelsis not common. How-
ever, criminal justice officials report that they do weigh
factorssuch as juvenile record and drug use more heavily
because these factors have been shown to be predictive of
high rates of recidivism. As Stephen Goldsmith, the dis-
trict attorney in Indianapolis, stated:

Obviously, | take other factors into account too
(e.g., the strength of the evidence), but all other
factors being equal, | am likely to target on of-
fenders that empirical research has shown to be
probable recidivists. Some worry about the inac-
curacies in prediction. To me, using valid corre-
lates of recidivism probably produces fewer ineg-
uitiesand raisesfewer ethical considerationsthan
if Ibased suchdecisionson my personal opinion.?

Bringing a more accurate information base into this
informal process cannot hurt, accordingto the 1989 Michi-
gan House Fiscal Agency’sreport on criminal justice op-
tions. It noted that, although selective incapacitation has
its detractors focused on false positives in prediction, “our
current criminal justice system already relies heavily on
prediction. . ..More importantly, these predictions tend not
to be based on scientifically derived information, but largely
on subjective judgments. Selectivecriteria, therefore, do not
introduce false positives where none existed before.””

What Will be the Effect on Prisons and Jails?

Assuming, then, that improved prediction of future
criminal activity will allow elected officialsto support in-
creased use of community-based sanctionswithout unrea-
sonablyjeopardizingpublic safety, how much relief in pris-
onand jail growth canbe expected?The greatest potential
lies in reducingjail populations, with less potential for re-
ducingprisonpopulations. However, as noted in the state-
by-state focusanalysisin Chapter 3, much depends on how
much use is being made of alternatives.

Some claim that half of the people in prison could be
released without jeopardizing the public’s safety, while oth-
ers maintain that reductions of current prison populations
are possible only on the margins. As is so often the case in
criminal justice, the differenceappears to be as much a mat-
ter of conflicting databases as it isa difference of philosophy.

Those whobelieve that half the people inprisoncould
be released frequently refer to a study doneby the Nation-
al Councilon Crime and Delinquency (NCCD). However,
the NCCD study was based on prison admissions, not on
those in prison. In fact, it did not conclude that all —but that
only “a significant number” —of the 52.6 percent of those
new admissions who were convicted of petty offenses
should not have been sent to prison. Petty offenseswere
defined as theft of less than $1,000, only minor injury or
threat of injury, no use of weapon, no use of heroin, or no
selling of marijuana.

NCCD did interview their entire sample of 154 admit-
tees about past criminal activity. They found that 43 percent
were “into crime” as a way of life and noted that 59 percent
of these were among those admitted for a petty offense. This
would translate to about half of the 52.6 percent of admis-
sions. NCCD described this group of repeat offenders as
“highly disorganized, unskilled and undisciplined petty crimi-
nals who very seldom engaged in violence . . . [and] rarely
made any significant amount of money from their Criminal
acts.”*! This description would indicate that a high-security
facility would not be required for most of these offenders,
but most public policymakers still would endorse some
means of addressing their high level of criminal activity.

Because the petty offenders identified in the NCCD
study typically do spend less time in prison than seriousof-
fenders, a different picture about how much prison popu-
lations can be reduced emerges from looking at the crimi-
nal records of those in prison. A potential reduction in
current prison populations of only 10 percent emerges
from the following analysisof the BJS survey of more than
14,000 state prisoners in 1991:32

m  25% are career, violent criminals(defined ashav-
ing three or more convictionswith at least one for
a violent offense), and

®  18%are nonviolent, career criminals who are in
prison on at least their fourth conviction.

These offenders represent 43 percent of the average state
prison population, and few, if any, would advocate shorter
sentences for this group. An additional

B 229%are violent recidivists with two convictions,
at least one of which was for a violent offense;

m  12% are violent first timers; and
w 2% are first-time drug traffickers.

The two groupingstotal 79 percent. There may be some of-
fenders in the second group whose records would justify a
nonprison punishment option, but if there is increased time
served in the first group, no net change would result for ap-
proximately 80 percent of the total prison population. The
remaining 20 percent might be reduced by one-half through
using punishment options for nonviolent offenders (exclud-
ing major drug traffickers)with no previous convictions(5
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FOOUs

Who is in Prison?

A snapshot of Virginia’s prison population on November It isimportant that each prison and jail system be able to
1, 1988, shows that over 85 percent of the prison inmates were provide elected officials, the media, and the publicwith at least
nfined foreither a violent offense(60 percent), a seriousdrug this accurate a picture. Otherwise, false assumptionswill shape
offense (7 percent), orwere nonviolent offenderswho had been policy. The most common false assumptions stem from (1)the
nvicted before (18.5percent). Thisleaveslessthan 15percent use of the term “nonviolent,” (2) the makeup of the federal sys-
10 are nonviolent, first-time offenders—the only category tem, and (3) equating the pattern of crimes committed with
ound which there is general public agreement that a prison who is serving time.
ntence may not be appropriate. Editorials that decry the waste of public resources be-
Figure 4-2
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cause “half of our prison populations are nonviolent” often read
as if nonviolent meant white-collar crime. In the typical group-
ings as found in the Virginiaprofile, only forgery equatesto the
public’s perception of a white-collar crime, and such offenders
represent only a very small portion of a state prison popula-
tion—3 percent in the case of Virginia.

The public’s perception of white-collar criminals wasting ex-
pensive secure prison space is drawn from the federal system. Fed-
eral prisons do contain a high percentage of white-collarcriminals
because tax evasion, seaurities violations, and interstate fraud are
federal offenses, while murder and armed robbery are prosecuted
predominately as state crimes, A recent analysis of the Colorado
criminal justice system dubbed this the “Cookie-Bandit”issue

and observed, “This is a falsehood. Prisons are not filled with
peoplewho areguilty of relativelyminor crimes like shopliftingor
Writingbad checks. By the time a person getsto prison, he is most
likely a veteran of the criminal justice system.”

In addition, without accurate information, it is easy to
overlook how the length of time served by violent criminals
and repeat offenders affects the makeup ofthe prison popu-
lation. For example, Figure 4-3 showing arrests in Virginia
presents a totally different pattern from Figure 4-2. Policy
discussions, which assume that the prison makeup reflects
the pattern of felony arrests, will assume that far more can
be done to reduce burgeoning prison budgets by increased
use of community sanctions than, in fact, can be realized.

Figure 4-3
Arrests by Category in Virginia for Calendar Year 1987
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percent), one previous conviction (8 percent), and two
previous convictions (7 percent). Violent and nonviolent
are defined by the standard UCR offense categories de-
scribedin Chapter 1. Figure 4-4 illustrates further how dif-
ferent conclusions about the numbers of prisoners who
might be released depend on current offense versus criminal
history and new admissions versus total number of prisoners.

Anotherapproach to determining how much prison
populations can be reduced is to look at reducing the
sentences being served rather than at who is in prison.
The experience of states using early release of all but
the most serious offenders to control prison popula-
tionsindicates that a 10percent to 15percent reduction
in prison populations is possible without any apprecia-
ble increase in criminal activity.*

If the prospects for divertingstate prison inmatesinto
community sanctions in any given state are found to be
marginal—although significant if thought of in terms of
avoiding the cost of a medium-size prison—what types of
policy changes would safely put more local jail inmates
into community sanctions?

In 1989, the typical jail population was made up of
about 43 percent awaiting trial and 57 percent who had
been convicted, and were either awaiting sentencing (7.3
percent), transfer into the state prison system (6.0 per-
cent), being held under contract for the federal govern-
ment or other local authorities (5.1percent), or were serv-
ing ajail term. Approximately 75 percent of the total were
being held on felony charges; equally significant, approxi-
mately 75 percent had been convicted previously.**

Because it isthe largest category, those awaitingtrial are
usually looked at first for alternative programsto reducejail

populations. Although this does include the most violent of-
fenders, an Ohio survey showed that one in five were being
held on minor misdemeanor charges. Another distinct class
of detainees has been created by increased attention to do-
mestic violence and sex offenses during the 1980s.3

The next largest category is sentenced misdemea-
nants. The largest subgroup in this category is serving jail
sentences for drivingunder the influence. Nationally, sen-
tenced DUI offenders increased by 25 percent between
1983 and 1989.3 However, half of this group did have at
least one previous drunk driving conviction.?’

Even under the best of circumstances, community
sanctions probably would not be appropriate for at least
one-third of the typical jail population. These are first-
timers who have committed a violent crime (6.6 percent)
and recidivists who have a violent criminal record (29.9
percent).®® Further, use of alternatives for those who are
back behind bars for the third time or more would be lim-
ited. They might be put into Community programs, but
only with well staffed supervision and not typical of the
caseloads that will be discussed later in this chapter.

The focus needs to be on the estimated 16 percent of
the jail inmates in 1989 who had been convicted of or
charged with a nonviolent offense and had no previous sen-
tences to probation, jail, or prison. An additional 35 percent
were recidivistswho had previous sentences for only minor
public-order offenses, such as drunkenness, vagrancy, loiter-
ing, and disorderly conduct. Thisgroupincludesthe mentally
ill, who are sometimes charged with disorderly conduct to
get them off the street. More than 8 percent of the jail in-
mates surveyed nationally said that they had been senthy a
court to a mental hospital or mental health treatment pro-

New Admissions
by Current Offense

Figure 4-4
1991 State Prison Populations
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gram, and 13.3 percent said that they had taken medication
prescribed for an emotional or mental problem.*?

To summarize, three areas of action can reduce the
number of inmates held in an expensive full-security jail.
First, asraised in Chapter 2, improved court-case manage-
ment could move people out of unnecessaryjail detention
more expeditiously. Second, general government elected
officials could review policies set during the 1980s as to
where drunk driversand other substance abusers, domes-
ticviolence offenders, and the mentally ill should be held.

3an these people be held in space that is less expensive
han a secure jail facility?

Finally, to reduce unnecessary use of prison and jail
space, the ability to identify offenderswho have a low proba-
bility of committing future arimirell acts, and who therefore
canbe creditablyput in alternative pretrial or probation pro-
grams, needs to be enhanced. Elected officials may need to
supporteach other in removing legislative restrictions on us-
ing this information for sentencing and parole.

Summary

Concernsabout cost, public safety, and finding bet-
ter ways to deter criminal activity arc powerful forces
pushing renewed interest inalternativesanctions. Toef-
fectively shape public policy in response to these con-
cerns, general government elected officials need to
work with criminal justice officials and professionals to
gainanaccuratepicture of what can be accomplished. A
valuable by-product of this mutual exploration may be
to avoid inflaming the personal fear of crime held by
many people, engendered when statements are made
from partial knowledge.

Conflicting pictures of potential cost savingsrange
from negative to millions. The difference typically lies
in comparisons that look at only public expenditures
versus including the cost of crime to society, and in com-
parisons based on an overall average of the number of
crimes committed by all offenders versus those that as-
sume high-rate offenders will not be released. Because
the average is typically three or four times higher than
the midpoint, diverting the bottom quarter in criminal
activity can produce total savingseven when the cost of
crime to victims is included.

Thelikelihood of an offender continuing to commit
crime after release isalso at the heart of concerns about
public safety. Elected officials need to be alert when
they look at recidivism claims, so that they can honestly
weigh public concernsin considering policy options and
hold agencies accountable for adequate evaluation of
programs. Distinctions often are missed that relate to
criminal histories, what constitutes failure, and the
length of time offenders are tracked. Research being
done to identify career criminal patterns indicates that
the likelihood of a person released from prison commit-
tingnew crimes can range fromaslow asone out of sixto
the virtual certainty of nine out of ten.

To avoid surprises midway through legislative
change or disappointing results, general government
elected officials need an accurate picture of who is in-

carcerated in their system. As the focus analysis in the
last chapter indicated, there is a substantial difference
among the statesin incarceration practices, with result-
ing differences in the criminal records of those behind
bars. Loosely used terms and labels are an even greater
source of controversy in changing incarceration poli-
cies. Ingeneral, assertions that a large proportion of in-
mates can be released are based on the relative inci-
dence of the types of crime committed or on admissionsto
prison rather than on the actual population of inmates
serving long sentences, on the offender’s current offense
rather than criminal record, and/or on assuming “white
collar” and “nonviolent” are interchangeable terms.

Finally, if recidivism research is to be used to deter-
mine how sentencing options canproduce short- and long-
term cost savings through reduced incarceration, then
sentencinglegislationwill need to give the criminaljustice
system the flexibility to make offender-based decisions.
Offense-based legislation that mandates incarceration
and/or narrowly prescribes sentence lengths, as discussed
in Chapter 2, does not provide for this potential.

PROGRAMMATIC CHALLENGES
TOA MORE EFFECTIVE
CRIMINALJUSTICE RESPONSE

The remainder of this chapter examinesthe National
Academy of Sciences’focus on determining the right pro-
gram for the offender, the need for multifaceted ap-
proaches, caution in transplanting “model” programs, and
lack of adequate program support. Although they should
try to stay out of program details that should be left to the
professionaljudgment of program administrators, elected
officialsdo have a responsibility to hold program adminis-
trators accountable. They need tobe sensitivetowhatisan
unreasonable expectation, what legitimate differences in
mission—as opposed to classicturf battles—get in the way
of interagency coordination, and the range of program
possibilities being used elsewhere that might help carty
out the criminal justice policy direction they believe is in
the public’s best interest.

To prepare for a discussion of the governmental and
intergovernmental policy challenges involved with estab-
lishing viable alternatives to incarceration, which will be
taken up in the last section, this section focuses on two
high-profileprogram areas —juvenilesand drugs—as studies
in the types of programmatic concerns that arise in all al-
ternative sanctions. Such programmatic concerns have
significant impacts on governmental policy decisions.

The Juvenile System

Giventhe vast number of issuesthat face general gov-
ernment elected officials in criminal justice, juvenile jus-
tice issues are too often an afterthought. Unfortunately,
lack of attention has direct impact on the problems of the
adult criminal justice system. The individual criminal is
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not born anew at age 18. (A few states use 16asthe age of
criminal responsibility,and othersuse 17or 19). The adult
criminal carriesall of the perceptionsabout the justice sys-
tem gained in the juvenile system,as well asdl of his or her
unmet needs. Further, the increase in seriousjuvenile crime
has left the public less satisfied with defining criminal re-
sponsibility by an arbitrary birthday. Therefore, what hap-
pens in the juvenile system is taking on greater importance.

Serious criminal activity is occurring at younger ages
in many communities. In California, the homicide rate
among black teenagers, already high, nearly doubled be-
tween 1984and 1988,and in some areas it exceeds the ca-
sualty rate among soldiers in Vietnam.* According to Ne-
vada’s governor,in mid-1989, the b sVegas Metro Police
Department had identified approximately 25 separate
gangsin the area, with around 2,500 gang members. Ayear
later, those numbers doubled. The level of violence has in-
creased — LasVegasalone documented nearly 80 gang-
related, drive-by shootings—and the overall age of the
criminals charged with these violent crimes dropped.*!
Some drug traffickers recruit children as young as six or
sevenyearsold to be “steerers”—kids who stand on street
corners and point customersto the dealer’s place of busi-
ness. Because of protective juvenile laws, using children
has provided an easy way for a traffickerto insulate his or-
ganization from risky tasks.®

These examplesof increasingly seriousjuvenilecrimi-
nal activity are related to another major factor: the in-
creased availability of high-poweredautomaticweaponsin
the 1980s.In consideringthe long-termneeds of the crimi-
nal justice system, it is important to reiterate the point
made in Chapter 1 that, even if the drug trade were
stopped tomorrow, these weapons would continue to be
used. For this and other reasons, most juveniles whom
drug traffickershave used as “enforcers”to commit mur-
ders because of reduced penalties for juveniles will be in
the criminal justice system for most of their adult lives.

Trends and the Response to Juvenile Crime

The most significanttrend in juvenile involvementin
seriouscrime is documented by the FBI’s Uniform Crime
Reports. In 1974,because of the high number of juveniles
in proportion to adultsdue to the baby boom, 31.2 percent
of the total Part I crimesknown to police and 12.5 percent
of the violent crimeswere cleared by the arrest of a person
under age 18. These percentages decreased until in 1987
juvenile arrests represented only 18.1percent of total ar-
rests for serious crimesand 8.5 percent of arrests for vio-
lent crimes. In just three years, however, these percent-
ages climbed back up to 19.2 percent of all seriouscrimes
and 11.2percent of violent crimesbeing cleared by the arrest
of aperson under age 18.* This level of criminal activity has
caused an increasein the number of juvenileswho are being
tried asadultsby aiminaljustice authoritiesin some jurisdic-
tions even though the national average remained at about 5
percent of the juveniles arrested since 1979.%

This trend toward more juveniles committing serious
crimesraises three program issues that may involve public
policy changes. First, there will be an impact on juvenile
correctional programsand facilities. Even in 1987, 39 per-

cent of the juveniles confined in long-term, state-oper-
ated correctional facilities had committed a violent crime.
Overall, 58 percent had a current or prior history of vio-
lent offenses, 48 percent reported at least six priorarrests,
and 24 percent reported at least three prior admissions to
juvenile correctional facilities.** The traditional philoso-
phy of the juvenilecriminal justice systemasrehabilitative
will be tested.

Second, increased involvement of juveniles in serious
crime may focus new attention on the differences in the
criminal justice response among jurisdictions. The likeli-
hood of a juvenile being arrested for serious crimes falls
steadily in inverserelation to the size of the city, from 20.6
percent of total arrests for serious crimesin cities under
10,000 to only 12.1percent in citiesover one million popu-
lation.& This disparate response may warrant consider-
ation of whether it is a healthy reflection of differencesin
communitystandards determiningacceptablebehavior, or
whether it reflects an unhealthy disparity in resources
leading to criminal acts not being addressed until they
have become an established adult pattern.

Third, the increasing seriousness of juvenile crime
rakes the publicpolicy question of whether a central tenet
of the juvenile justice system, confidentiality, should be
significantly modified. Traditionally, the emphasis has
been on protecting the juvenile, which has meant that
court recordshave been sealed and courtroomsare closed
to the public. However, given the growing body of re-
search regarding career criminals, groups such as the Na-
tional Research Council Panel on Research on Criminal
Careersin 1986 have recommended that adult justice sys-
tem agenciesgain accessto the juvenile record at the time
ofa person’s first seriouscriminal involvementasan adult.
As cited in the previous section, the two greatest predic-
tors of continued criminal activity are howyoung the indi-
vidual isand how many previouscrimeshe or she has com-
mitted. Efforts to get the public to accept the inherent
risks in communityalternatives call into question whether
serious juvenile records can be ignored.

In addition to the role of early rehabilitation, the ur-
ban core response to crime, and effectively dealing with
career criminals, the juvenile justice system has another
important link to the adult system. The way the criminal
justice system deals with adult offenders may have direct
impact on’juveniles. U.S_Sen. Daniel Patrick Moynihan
has observed that while the welfare system in the 1960s
created the “one-parent family,” drugs now are creating
the “no-parent family.”*” The number of women prisoners
has grownfaster than any other category, and more than one
in three women injail in 1989wes in for a drug offense. Two-
thirds of these women had children under the age of 18.#
This situation led a drug treatment provider to argue the
case for criminaljustice treatment programs as prevention in
a broader sense than is usually considered:

[Flor every mother we return treated successful-
ly, we return a functioningmember of a family to
childrenwho are already seeing dysfunctionalbe-
havior and are already destined to become drug
addicted themselves. | think that treatment is
helpedby law enforcement initiativesand that we
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never see self-referral and that the best thing that
can happen for most of our clientsisto be on pro-
bation or parole with consequences.®

The criminal justice response to adult offenders in
other areas alsowill have a direct bearing on the numbers
brought into the juvenile justice system and the potential
for successfully dealing with their criminal behavior. A
BJS survey in 1989revealed that one-third of jail inmates
had another immediate family member who had served
time in jail or prison, while over 30 percent of the females
and 10percent of the males had been abused by an adult
before age 18.% The Ohio Legislative Commission on Afro-
American Males noted that violence in the home is the pri-
mary factor in learning violent behavior and recommended
that law enforcementagenciesand domesticrelationscourts
provide support for automatic referral to motivation pro-
grams (mental health, parenting, role model, and self-im-
provement) that are culturally competent and specific.>!

Finally, problems in the juvenile justice system high-
light problems faced in commanding effective community
treatment for anyone in the criminaljustice system. Many
people who are brought into the juvenile justice system
have not committed serious crimes, and some (referred to
as “status offenders,” “Children-in-Need-of-Services,”

CHINS, or CINAs), who are runaways or who have been
declared incorrigible, may have committed no crime. As
shown in Figure 4-5, significant progress has been made
since Congress passed the Juvenile Justice and Delinquency
Prevention Act of 1974 in removing status offenders from
institutions and removing juveniles from local jails. In
1989, $46 million in federal funds was still being directed
to local juvenile programs through formula grants enacted
to support the mandates of this act. However, perhaps be-
cause of the progress in getting disturbed and disruptive
youth into needed services, resistance to dealing with the
remainder has become more apparent.

Most of the program gaps identified in state studies
are related tojuvenileswho have beenarrested. Forexam-
ple, the judge in charge of the Baltimore City juvenile
court observed that waivers are often sought to try the ju-
venileasan adult simplybecause there are no availableju-
venile treatment programs and the adult programs, such
asthey are, are better.’* A 1988 California survey identi-
fied over one-third of the juveniles in its Youth Authority
facilities as needing serious drug treatment.> In 1989, the
New Jersey County and Municipal Government Study Com-
mission reported that the parole boardis keeping some chil-
dren in training schoolslongerbecause there are not enough
aftercare services available in many communities.**

26%
Offenses
against
People

a%
Property
Offenses

Source: “Childrenin Custody, 1989,” Juvenile Justice Bulletin, January 1991.

Figure 4-5
Type of Offense and Other Reasons for Which Juvenile Offenders Were Held
in Public Juvenile Facilities, 1989
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The goal of treating juveniles in the community is
much the same as treating first-time, nonviolent adult of-
fenders in the community. The potential for successfrom
treatment or from sanctionscanbe enhanced most effective-
ly early in a potential criminal career by maximizing any com-
munity support or pressure that can be brought to bear.

The fact that most juvenile detention centersand pro-
grams are funded by county governments,> theoretically,
could aid the coordination of community education and
mental health resources. However,the juveniletreatment
administrators interviewed for this report maintain that
local budget accountability never worked in favor of at-
risk youth. Instead, the emphasis is on the needs of kids
whose parents are politically active. The result isthat juve-
niles often are committed to state residential facilities,
most of which were developed out of “frustration because
of the lack of servicesavailable from other agencies who
should or could serve juveniles assigned to [the juvenile
system}.”*¢ In addition, it is still true that some status of-
fenders are being brought into the juvenile justice system
as a first response, rather than after other public and pri-
vate community agencies have been fully utilized. Formal
coordinatingcouncilsworking with the juvenile courts, which
include the public school system, mental health and family
service agencies, and the police, can reduce court use simply
because of agency reluctance to deal with disruptiveyouth.
Such councils also can establish a responsive, multi-agency
approach for juvenileswho are brought before the courtbe-
cause of the reaction of a parent or guardian. In systems
where a multi-agency approach is not taken, unaddressed
problems of mental illnessand substance abuse are more apt
to carry over into the adult criminal system.

This brief summary of the major concerns in treat-
ment for juveniles is a precursor to any discussion of the
adult criminal justice system. All of the problems in deal-
ingwith at-riskyouth will be magnified in servingadult of-
fenders: agency resistance, lack of programs funded in
the community, and hardened public reaction to anyone
brought into the justice system. In addition, the ominous
trends for adult criminal activity reflected in the current
juvenile picture give added gravity to future criminal jus-
tice problems facing governments.

The Criminal Justice System’s
Response to Drugs

Drugs have had a momentous effect on the criminal
justice system. Political leadership has been very influen-
tial in the criminal justice system’s response to drug use
and distribution, and officials need to be conversant with
the effects of these policy decisions. Further, because al-
coholand other drug abuse is so common among those ar-
rested for crime, drug treatment is not only receiving
increased attention as a component of correctional pro-
grams and alternatives, it also represents a microcosm of
governmental issues faced in any rehabilitation effort.

The Effect of Increased Enforcement
Against Drug Crimes

Starting in the mid-1980s, drug arrests increased sig-
nificantly. Nationwide, drug arrests were 55 percent high-
er in 1989 than in 1985and 126 percent higher than in

1980.5” Although the rate of increase has slowed in some
states, there is no indication that drug arrestswill soon fall
back to earlier levels. Many states that started the decade
with prison admissions for drug offenses at less than 10
percent have projected that drug offense admissionsin the
1990s will reach levels previously experienced only by
states such as California or Florida—over 30 percent.

The national averages, shown in Figure 4-6 represent
almost identical pictures acrossthe 50 states. The number
of drug-related charges more than tripled in Colorado in
the fiveyearsbetween 1984and 1989, rising from 1,299fil-
ingsto3,956.% In California, it hasbeen reported that fully
half of all defendants sentenced in 1990 in Los Angeles’
Superior Court were convicted of violating druglaws.* In
Virginia, the number of drug offenders sentenced to serve
prison time increased four-fold in five years, from 356 in
1984 to 1,480in 1989. In that state the emphasis was on
possession, with the proportion of those sentenced to pris-
on for possession going from 45 to almost 60 percent of all
drug admissions.® In Illinois, the picture in 1988 was thr
opposite, with the 27 percent increase in drug traffickin
arrests far exceeding the 8 percent increase in arrests fo
possession. !

The reaction of criminaljjustice authoritiesalso is be
ing reported similarly across the states. During the firs
State of the Judiciary address to the Californialegislature
in 1990, Chief Justice Malcolm Lucas stressed:

...Drug-related cases are swamping the courts.
In dealing with the drug crisis, courts cannot be
viewed as the first resort—they must be among
the last. Education, treatment, early interven-
tion, and research into the root causes of the
scourge are vital.®2

In New York, Lieutenant Governor Stanley Lundine re-
ported that:

Sheriffsand police chiefswho foryears assumeda
“round "emup and lock *em up” posture are call-
ing for more drug treatment and education—
previously seen as “soft” solutions. . . . Almost
one in every three persons incarcerated in New
York was brought in on drug charges. . . . It costs
us more than $100,000 to build a prison cell in
New York vs. $25,000 for a drug treatment bed. ...
Treatment on demand is crucial.®?

Relation of Substance Abuse and Crime:
Issues of Legalization

The public policy change that has produced these
large increases in drug convictionshas stemmed primarily
from the relationship between drug use and other types of
crime. The greater the use of major drugs that inmates re-
port, the more prior convictions there will be in their re-
cords. As a note of caution, it should not be assumed that
druguse isthe major cause of persons becoming criminals.
More than half of state prisoners who report that they
have ever used a major drug say that they began their ma-
jor drug use after their first arrest.*’

A drug user may commit crime (1) because of a drug-
induced emotional reaction, (2) in order to buy drugs,and/
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Figure 4-6
Total Estimated Arrests for Drug Violations, 1976-1990
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or (3) to conductthe drugbusiness.® In 1985, 21 percent of
the homicides reported in the District of Columbiawere
identified as drug-related, increasing steadily to 34 per-
centin 1986, 51 percent in 1987, and to as much as 80 per-
cent in 1988.%6

However, it should be noted that alcohol abuse is far
more closely linked to crime than drug abuse. According
to a 1986 Department of Justice survey of state prison in-
mate~,+the violent offenses of murder, manslaughter,
rape, and assault are two to three times more likely to be
committed by someone using only alcohol than only drugs
(see Table 4-1).

The percentages for offenders using both alcoholand
drugs at the time of the violent offense fall in the mid-
range, except rape, for which the percentage was 25.2.
Only the crime of robbery is more apt to be committed by
someone using drugs alone (20.7 percent) or both drugs
and alcohol (21.2 percent) than by someone using alcohol
alone (13.4 percent).®® Admittedly, thisinformationis lim-
ited by the fact that it represents the self-reportsof inmates.

Table 4-1
Violent Offenses Committed by Persons
under the Influence of Alcohol Compared to Drugs

Offenders Offenders
Using Alcohol Using Drugs
Murder 23.6 9.3%
Manslaughter 324 7.2
Rape 24.7 6.8
Assault 24.5 10.7

However, given that prison inmates have been found
guilty and are serving time, they have little to lose by ad-
mitting the use of an illegal substance.

Despite the significantlyhigher correlation of alcohol
abuse to crime, the fact that criminal justice policy deci-
sions have focused on drug use rather than on alcohol
abuse largely reflects public opinion. Similarly, the current
focus on drugs is traceable to a shift in public opinion that
was receptive to the relationship between drug use and
crime that had always existed. According to James Burke,
chairman of the Partnership for a Drug-Free America:

America’s current drug problem had its begin-
nings inthe 1960s. By 1988, the National Institute
on Drug Abuse reported 68 million people be-
tween the ages of 12and 54 had used illegal drugs
once in their lifetime, almost 44% of the age
group. Drug use had become so pervasive that it
had become “normal” behavior. In the last five
years, however, this country has gone a long way
toward “de-normalizing” the use of illegal
drugs—a fact that is often overlooked in all the
attention given to drug-related crime.®

The current rejection by elected officials of drug use
has meshed with the relationship between drug abuse and
criminal behavior that has long been accepted by most
criminal justice officialsand treatment professionals. For
drugs, as for alcohol, it is the effect of abuse in reducing
effective functioningthat is most responsible for criminal
behavior. Drug abuse blocksthe individual from taking ac-
tion to establish a productive, law-abiding lifestyle. Those
who work in the field also are concerned about a continu-
ing cycleof crimebeing fed through the neglectof the chil-
dren of drug abusers.
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Therefore, despite the overwhelming impacts of in-
creased enforcement, most criminal justice officials and
treatment authorities are concerned that legalization of
drugswould only bring about more use, as it did with alco-
hol, and create more intractable problems. However, es-
calating criminal justice costs and the inevitable lack of
successin stopping individualdrug use may affectthe tone
of this public policy debate in the 1990s.

The Effect of Alternative
Law Enforcement Policies

Federal drug policy and the actions of law enforce-
ment, prosecutors, and judges in states like Virginia have
placed heavy emphasison using criminal sanctionsto re-
duce the demand for drugs. Advocates of this approach
point out that the large sumsof money to be found in deal-
ingdrugs in the ghetto do not come from the ghetto. Drug
dealing will be less attractive if this source of money isdis-
couraged. This line of reasoning also notes that prosecut-
ing only the dealers makes drugs a black man’s crime.

There have also been pragmatic reasons to target
drug users for arrest. New applicationsof forfeiture laws
provide an incentive to arrest a drug buyer driving an ex-
pensive car, which can be confiscated because it was used in
the commission of a illegal act. Inaddition, periodic political
pressure to show an increase in drug arrests encourages ar-
rests of unsophisticated buyers, who are the easiest targets.

The debate about how best to deal with drug users
need not be polarized between criminalization and in-
difference. Using the criminal justice system to lever-
age treatment can be a productive compromise. For ex-
ample, prosecutors in Phoenix have worked with the
police to conduct aggressive arrest campaigns targeted
to social drug use. The user is allowed to participate in
and to pay for the cost of a drug treatment program in
lieu of being tried. The cost is substantial, but it is less
than the fine that could be charged if the arresteewere
found guilty. Upon completion of treatment, thecharge
is dropped and the offender is spared from having a
criminal record. The Phoenix prosecutor believes it is
particularly important that arrestees spend the night in
jail before being released to emphasize the threat of
criminal sanctions.

The role of general governmentofficialsin this evolv-
ing policy field is, first, to provide enough flexibility within
criminal statutesand ordinances to allow criminal justice of-
ficials to shape appropriate punishment options, and, sec-
ond, to fund treatment optionsso that this flexibility does not
become discriminatory against those unable to pay.

The issue of discriminatory effects of any change in
criminal drug policies has become a potent concern. Be-
tween 1983and 1989,because of almost equal increasesin
the arrest of black non-Hispanicsand of Hispanics, there
was almost a 20 percent drop in the proportion of white non-
Tlispanics among, il populations. This increase in the pro-

portion of minorities is traceable directly to drug arrests, be-
cause white non-Hispanics comprised 38.6 percent of those
being held in jail on all offenses in 1989, but they made up
only 15.7 percent of those held for a drug offense.™

Elected officialsneed to be sensitive to this unequal
impact on minorities and assure themselves that poli-
cies dealing with drugs are neutral. Policymakers need
to set clear drug treatment goals. If the goal is reduced
cost to the taxpayers through client fees, then the pro-
gramswill serve casual drug userswho are still gainfully
employed. If the goal is to achieve a high rate of “cure”
and/or reduced drug use, then programs serving volun-
tary, non-criminal justice clients will be able to record
the greatest number of successes. However, if the goalis
to reduce criminal activity, then providing adequate
funding, and locating programs where criminal activity
is the highest are crucial strategies.

Elected officialsalso must be ready to accept the pos-
sibility of inadvertent bias. For example, a judicial
roundtable discussion noted that prioritizing the use of
limited treatment resources through the use of objective
offender profile ratings would result in a “decrease in
treatment options and opportunities for the poor black of-
fender. Drug treatment programs generally show more
success with educated participants than with underedu-
cated.”™ In another instance, a Minnesota state law,
which was recently held unconstitutional by a county
judge, provided a four-year sentence for first-time users of
crack cocaine, but only probation for first-time users of co-
caine in its powdered form. The judge’s ruling was based
on the fact that 92 percent of those arrested on charges of
possession of crack in 1988were black, while 85 percent of
those arrested on charges of possessing powdered cocaine
were white.™

As noted in Chapter 1,the release of statisticsat the
beginningof 1991indicating that casual drug use was down
but that the number of hard core cocaine users had in-
creased opened up new debate on the focus of the nation’s
drug control policy. “Yuppies” may well have been
reached by efforts such asthe media-based Partnershipfor
a Drug-Free America, which delivered approximately $1
million worth of pro bono advertisingper day in 1990 and
was to continue for at least two more years. They also may
have been intimidated by middle-class fears of being
jailed. But, as noted in Chapter 3, criminal sanctions
shaped by middle-class values are not necessarily intimi-
dating to those from crime-ridden areas.

Tracking the Severity of the Drug Problem

Controversy over the success of the war on drugsis
heightened by difficulties in measuring the incidence of
drug use. A much-needed tool to track actual use by of-
fenders has recentlybeen spurred by federal coordination
efforts. Heretofore, most criminal drug-use information
has been subject to the vagaries of self-reporting by arrest-
ees and could not be compared or compiled across juris-
dictions. In 1987, the National Institute of Justice began
the Drug Use Forecasting (DUF) program in New York
City. By 1990, 23 citieshad entered the program, all using
the same methodology to obtain a statisticallyvalid sam-
pling of voluntaryand anonymousurine specimens and in-
terviews from new arrestees. The following summary is
representative of the previously unavailable informatior
that can help officials make informed decisions:
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During the first quarter of 1990, more than half
the malearrestees testedpositivefora drugatthe
time of arrest, the range was from 57 percent in
Kansas Cityto 80 percent in Philadelphiaand San
Diego. Among female arrestees, the range of
drug use was 44 percent in San Antonio to 88 per-
cent in Cleveland. Multiple drug use was highest
among male arrestees in San Diego (50%) and
Chicago (46%), and among females in Portland
(36%)and San Diego (34%). Cocaine use among
male arresteeswas higher than the use of any oth-
er drug in all cities but Portland, Indianapolis,
Denver, Phoenix, and San Antonio. In those
cities, marijuana was the most prevalent drug.
Cocaine use was the most prevalent drug among
female arrestees in all DUF cities, excluding In-
dianapolisand San Diego.”™

The availability of this type of information will help the pub-
lic and policymakers sort out the unique situation in their
community from national coverage and help support policy
decisions on the need for and effect of expanded drug treat-
ment services focused on the criminal justice system.

Using the Criminal Justice System
as the Gateway to Treatment

Of course, not all drug abusers will be found in the
criminal justice system. According to a 1990 report from
the National Institute of Medicine,

about one-fifth of the estimated population
needing treatment—and two-fifths of those
who clearly need it—are under the supervision
of the criminal justice system as parolees, pro-
bationers, or inmates. Overlap with the home-
less estimates and expectant mothers would
make the number higher. ...Half ormore of the
admissions t0 typical community-based resi-
dential and outpatient drug treatment pro-
grams (except perhaps methadone) are on pro-
bation or parole when they enter treatment.™

However, it is true that the largest single group of serious
drug users in any locality come through the criminal jus-
tice system every day. “The criminal justice system could
be a gateway to treatment,” according to Eric D. Wish, di-
rector of the Center for Substance Abuse Research at the
University of Maryland. “Prisoners in urban jails who are
cocaineusers could be ushered intotreatment facilitiesat
a fraction of the cost of imprisonment.””

Elected officials, who want to use the opportunity
presented by a person being caught up in the criminal jus-
tice system as leverage to get him or her into drug treat-
ment and—even more importantly —toincrease the odds
that the person will respond to treatment, need to be
aware of the crucial role they play in the following areas:

Awvailability of Treatment— General governmentdol-
lars will have to be appropriated to subsidize the cost
of treatment for many hard-core users, as well as to
provide adequate treatment slots,

Location of Treatment— Unfortunately, this too of-
ten becomesa major policy decision rather than an ad-
ministrative detail. Treatment programs need to be
located where the offenders are: in the community, in
jails, and in pre-release prison facilities. There is a high
level of resistanceto treatment among most substance
abusers and, especially in the early stages, they will not
make extraordinary efforts to get to treatment.

Lengthof Treatment —The Institute of Medicine’s re-
view of the effectivenessof drug treatment programs
identified the length of time in treatment as the high-
est predictor of success. Budget decisions that are
based on assuming that a 60-day cure will do the job
may, in fact, waste resources.

Coordinated Treatment— Again, because the abuser
is typically resistant to treatment initially, disparate
signals from “The System” are used as opportunities
to slip through the cracks. Elected officialsrepresent
the ultimate authority to require interagency cooper-
ation if it does not come from within.

Consequences—The claim that individuals forced
into treatment by the criminal justice system will not
be successful has not been borne out by research.™
Very few individuals go into substance abuse treat-
ment without pressure, such as loss of job, marital
breakup, or the pleading of family or friends. If, instead,
the threat is jail or prison, then the criminal justice sys-
tem must be able to carry out that threat or crucial le-
verage will be lost. General government officials have
the responsibility to provide that incarceration capacity.

Several of these areas involve significant subissues that
warrant additional discussion because of their intergov-
ernmental, interbranch, or interagency ramifications.

Availability of Treatment. The availabilityof adequate
treatment is first and foremost a funding problem, what-
ever the source of funds. Historically, there has been sig-
nificant intergovernmental involvement, both as a reve-
nue-sharing issue to address the high need for servicesin
low-income areas and as means to provide program over-
sight in a rather sophisticated field.

Less than 30years ago, it was generally accepted that
drug addiction was incurable.” Nevertheless, during the
1960s and into the 1970s, many programs with claims and
counterclaims sprang up. To help policymakers through-
out the country sort through this picture, the federal gov-
ernment through the National Institute on Drug Abuse
(NIDA)launched the first of three national studies on the
effectiveness of drug treatment programs. The first was
the Drug Abuse Reporting Program (DARP), which ex-
amined outcomes for 44,000 clients entering 52 NIDA-
supported drug abuse treatment agencies in the years
1969-74,with follow-upfor up to 12years. The second was
the Treatment Outcome Prospective Study FOPS), which
interviewed more than 11,000 drug users when they first
entered treatment in 1979, 1980, or 1981 in 41 selected
programs, with follow-upfor up to five years after leaving
treatment. A third national study, the Drug Abuse Treat-
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ment Outcome Study (DATOS), is scheduled to assess
outcomes for programs in the 1990s.

Theresults of the TOPS studywere published in 1989.
The heart of its findings was that:

[W]hat distinguished positive outcomes was the
length of time spent in treatment. A minimum of
three months was necessary to produce positive
changes; beyond those first three months, out-
comes improved with time spent in treatment.
Duration of treatment and satisfactory comple-
tion were more useful predictors than other cli-
ent characteristics.”™

This finding has significant implications for on the
typical government cost-containment discussion to limit
the time spent inany type of treatment program to 60 days.
(Thisarbitrary number has gained usage because it is the
amount of time for which the typical private insurance
policy will cover in-patient treatment.) The TOPS study
indicatesthat such limited programs may simply waste re-
sources. The most successful treatment results involved
six to 12months.*

Equally significantas an intergovernmental issue was
the report’s commentary that:

[Theperiod of time studied, 1979-81] marked the
culmination of a decade of intense federal, state,
and local efforts to design, implement, and sus-
tain a comprehensive system of drug abuse treat-
ment programsthroughout the United States.. ..
[Itbecame] a benchmark for the effectivenessof
drugabuse treatment.. ..After the Omnibus Rec-
onciliation Act of 1981 established block grant
funding of programsthrough the states, this com-
prehensive system received less attention and
support, resulting in diminishing public expendi-
tures for treatment in the 1980s.2

TheTOPS report notes that in 1979-81,the average annu-
al cost per clientfor treatment in the outpatient drug-free
programs was $2,000. It was $1,945 for outpatient metha-
done and $6,135 for residential treatment. “Comparison
with current data reveals that expendituresfor drug abuse
treatment have decreased since the time this study began.
This suggeststhat the quality of treatment may have dete-
riorated since the early 1980s.”%

This does not mean that the number of people being
treated has declined. In fact, from 1987 to 1990, public
treatment slots climbed from approximately 800,000 to 1.5
million, according to the Office of National Drug Control
Policy. The resulting conflict between the constraints of
public budgets and treatment research findings, such as
TOPS, wasbluntly stated by Peter Reuter of RAND, “Ba-
sically, what we did in the 1980swas greatly increase the
number of people treated but lower the quality of the
treatment. Most experts would say it is less important to
cycle more and more people through treatment than to
provide them with servicesthat are worth a damn.”® Con-
gress has considered but not passed legislationthat would
linkfederal money to requirementsthat states be held ac-
countable for the quality of drug treatment plans.

It would appear that the demand for more treatment
slotswill continue to compete with adequacy of treatment
for limited budget dollars well into the 1990s. The backlog
of need in the criminaljustice system is a seriousproblem in
many areas. For example, waiting lists mean a delay of three
to six weeks in getting probationers into treatment in Mary-
land.® It sometimestakesup to sixmonths for parolees tobe
admitted to a substance abuse program in New Jersey.?*

In response to a provision in the Anti-Drug Abuse Acr
of 1986, a 1990 National Institute of Medicine report con-
firmed the lack of treatment slotsand deterioration of the
quality of treatment. The report’s findings had a heavy
criminaljustice emphasis. It not only called for significant
increases in the quality of drug treatment and an aggres-
sive outreach to expectant mothers, it also recommended
that the number of probationers treated be doubled and
that the number of prison inmates in treatment be in-
creased by 50,000 daily. The estimated annual cost of the rec-
ommended total package was $2.2 billion. The 1989 cost of
the corrections component was estimated at over $800 mil-
lion ($660 million to increase the daily treatment enroliment
of probationersor parolees by 132,000 at a cost of $5,000 each
and $156.3 million to increase daily prison treatment enrol-
Iment by 50,000 at a annual cost of $3,125 each.)®

Recently, the federal government has begun again to
increase funding for drug treatment through discretionary
grants under the federal war on drugs. The Office of
Treatment Improvement of the Alcoholism, Drug Abuse,
and Mental Health Administration(ADAMHA) isimple-
menting treatment demonstrations totaling $8 million for
FY 90 and $16 million for FY 91. From 1987to 1989, the
Bureau of Justice Assistance provided $10 million in dis-
cretionary funds to drug rehabilitation programs for peo-
ple under penal control®? (see Figure 4-7).

However, as articulated by former Attorney General
Richard Thornburgh, this funding is “designed to promote
innovation and foster improvement in the nation’s criminal
justice system. It i our federal role to try to get the thinking
going, to support demonstration projects to see if we’re on
the right track, to evaluate what’s right and what’s wrong
with the project, and then to get the word out to those of you
in state and local government.”®® The federal funding is not
intended to support the ongoing cost of treatment.

Therefore, the remaining 98 percent of the Institut
of Medicine’s annual $750 million criminal justice pric
tag looms large over state and county governments. |
criminal justice drug treatment was funded in the sam¢
way that the general population’sdrug treatment needs
are funded, then only 33 percent of these funds would
come from state and local governments, while 27 percent
would be from third-party insurers, 23 percent from the
federal government,and 17percent from private individu-
alsand charities.® However, the vast majority of the crimi-
nal justice need is among working-age males, who conse-
quently are not covered by Medicaid. Of the small
percentage who are employed, most are in low-wage jobs
without Comprehensive health insurance.

The intergovernmental challenges of budgeting will
be discussed in greater detail in Chapter 7. It is important,
however, for elected officials to have this picture of the
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Figure 4-7
Federal Anti-Drug Abuse Expenditures for Treatment, Prevention, and Criminal Justice
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magnitude of the funding challenge in order to assessthe
potential for improving criminal justice drug treatment.

Consequencesfor Non-Participation. Drug testing of pro-
bationers and parolees is a hot issue in criminal justice.
The heat results because most elected officials, judges,
and prosecutorsthink it should be done, but correctional ad-
ministrators don’t do it. On the face of it, it appearsto be a
classic example of interbranch conflict. Although studies do
not show that drug testing has any more effect on hard-core
users than DUI laws have on alcoholics,* the lack of testing
and/or lax testingby correctionsofficials doesnot reflect dis-
agreementwith the policy. It more commonly reflects the in-
ability to do anything about negative results.

President George Bush proposed that drug testingbe
implemented throughout the criminaljustice system. The
rationale behind this policy is well stated by the Office of
National Drug Control Policy:

Probation and parole are excellent points at which
to hold offenders accountable for staying off
drugs. . . .1t isa cost-efficientway to keep offenders
off drugs during the critical period immediately fol-
lowing release from incarceration. Testing of pre-
trial defendants permits early identification of
those defendantswho may need drug treatment?’

However, such a federal policy would add still another
element of controversy to drug testing, thrustingitinto
the forefront of the debate on intergovernmental man-
dates. According to the National Conference of State

Legislatures, the cost of implementing drug testing
throughout the criminal justice system is estimated to
be over $10billion. “Such a new investment at the state
level would equal the total of all state expendituresfor
corrections for the fiscal year 1989.72

As the examples in the focus (page 104) illustrate,
fundingincreased detection without funding the expected
consequences presents the same dilemma to elected offi-
cialsin drug testing asin coordinating the criminal justice
system as a whole. Given limited resources, where does
the balance belong: in catchingmore wrongdoers or in ef-
fectivelydealing with those who are caught? Thereare nu-
merous officialsdealingwith criminals—includingjudges,
prosecutors, and corrections personnel —whobelieve that
unless we do the latter, we are wasting resources on the
former; only if there are consequences fornoncompliance
canthe criminaljustice system be an effective leverage for
treatment. In a New York State study, it was reported that
many offenders prefer a short jail sentence to treatment.
“Abuserswish to avoid the ‘hassles’associated with chang-
ing their lives.”* (See focus study, page 105.) Only when
the alternative is lengthy incarceration are the abusers
more willing to enter drug treatment. This reaction makes
a strong case for ensuring that the criminal justice system
has the penal resources to give teeth to orders that proba-
tioners or parolees participate in treatment, especially
combined with the TOPS findings that:

(@) The criminal justice client stayed in treatment
longer than the client with no criminal justice
involvement.
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The costs of drug testing are driven by several fac-
tors. One is the reliability of drug testing because punish-
ment based on unconfirmed test results can be chal-
lenged. The level of monitoring affects costsbecause the
more drugs that are to be tested for, the more costly the
analysis. In addition, costs are substantially higher if
testing is to detect use rather than only abuse. Finally,
“the cost of testing must include the costs of follow-up
and treatment, since testing without follow-up treat-
ment or supervision would waste the resources applied
to testing.”

These system-widecostsare usually prohibitive. For
example, the cost estimate by the Colorado Legislative
Councilfor abill that specifieda lossof 15days good time
for anyone testing positiveand revocation of probation or
parole for a third positive test included 340 additional
treatment beds, 100prison beds, and more than 100 proba-
tion officers. In Pima County, Arizona, pretrial drug testing
led to a 70 percent decrease in people being released on
their ownrecognizance and a tripling of those who had tobe
supervised by probation officers on conditional release. In
addition, if arrestees may be released at any hour, trained
specimen-collectionstaffshould be on duty 24 hours, other-
wise, jail facilities may be affected.

The California Blue Ribbon Commissionon Inmate
Population Management reported an €ven more magni

Focus
System Impacts of Drug Testing

Sources: Testimonyof Slate Senator Bill Richardson on Behalf of the National Conferenceof State Legislatures before the Committee
on Government Operations, Subcommittees on Legislation and National Security, and Government Information, Justice and
Agriculture, U.S. House of Representatives (Washington,D C National Conference of State Legislatures, May 2, 1990), p.
2, ColoradoLegislative Council, Committee on Criminal Justice, Report to the General Assembly;and (California) Commis-
sion on Inmate Population Management, Final Report (Sacramento, January 1990),.p. 77.

fied impact of drug testing on the rest of the criminal jus-
tice system:

[The California Department of Corrections]
CDC, [the California Youth Authority] CYA,
and local corrections should immediately devel-
op and implement a state and local corrections
substance abuse strategy to systematically and
aggressively deal with substance abusing offend-
erswhile theyare under correctional supervision,
because this is perhaps the most significant con-
tributing factor to prison and jail overcrowding.
[Plarole agents and probation officers increas-
ingly test parolees and probationers for drug use.
However, there are limited options for parole
agents to use other than returning a parolee to
prison when drugs are detected. Once incarcer-
ated, the problems of substance abusers are not
being addressed. Although the percentage of pa-
role violations involving drugs has remained rela-
tively consistent over the past three fiscal years,
the overwhelming increase in the number of pa-
role violations overall drives this major factor in
prison population increases. . . . Drug violators
increased from 850 in 1980to 18,700 in 1988, ex-
ceeding technical violations for the first time.

(2) The length of time in treatment was the greatest
predictor of success.

(3) Substantial decreases in criminal activity were
found.

Coordinated Treatment. If for no other reason than to
save resources by not funding duplicative bureaucra-
cies, general government officials may have to serve as
the catalyst for interagency cooperation. However, if
they find that lack of cooperation stems from valid pro-
gram concerns, it also may fall to them to arbitrate the
splitting of responsibilities to achieve appropriate ac-
countability. The challenge to policymakers isnot to let
administrative in-fighting divert efforts away from what
should be the goal: to reduce crime by more effective
treatment through whatever agency.

Whoever is responsible for drug treatment programs,
the structure should recognize the followingdifferencesbe-
tween criminal justice referrals and other clients:

m  Clients who are involved in the criminal justice
system when entering treatment are more likely
tobe male, young, have no prior drug abuse treat-

ment episodes, have less serious drug abuse pat:
terns, and be more criminallvactive.(It shouldt
noted here that there was no significant differ-
ence in post-treatment criminal activity between
those referred by the criminaljustice systemanc
those who were not.)

=B Paroleesinitiallymay appear to be particularlyre-
sistantto treatment. They have, afterall, general-
ly been “sober” for a lengthy period of time while
incarcerated. Especiallyin overwhelmed commu-
nity treatment centers, this attitude may not te
effectivelychallengedbecause of the more visibl
problems of active users.®

e Relativelyworse outcomes for criminaljusticere-
ferrals were found for depression, unemploy-
ment, or other behaviors. Those free of such seri-
ous difficulties stand a much better chance of
successfully completing treatment?’

The last two factors were addressed in the conclusion
of a study by the National Institute of Drug Abuse that,
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Focus
New York Multi-Agency Collaboration

In 1986,Assemblyman Melvin Miller proposed a $1.3 mil-
on budget amendment to provide resourcesto four state agen-
ies to address a “chronically neglected criminal justice and
rime control issue—the relationship between alcohol, drug
buse and crime.” The agencieswere Corrections, Parole, Sub-
tance Abuse Services (DSAS), and Alcoholism and Alcohol
\buse (DAAA). Noting a history of difficultiesin collaboration,
he legislationdesignated that there be an outside group to help
acilitate the interagency approach envisioned and to evaluate
Fe effectiveness of the program once it became operational.

The Vera Institute of Justice was selected, and the follow-
rg case history draws from its interim reports in 1987,1988,and
989. This summary highlightsresistance to interagencycollab-
ration. This is not meant to discourage similar initiatives;in-
tead, it is presented as assurance that resistance can be over-
ome. In addition to this New York program, New Jersey’s Mu-
ual Agreement Program and Oregon’s Cornerstone program
ire further examples of successful interagency collaboration.

In the initial planning meetings of what came to be called
ACCESS,” the division of budget and key legislative committee
taff were present. Initial interagency tensions were reported high:

Budgetworried that funds appropriated for the demon-
stration would disappear into agency operations already
in place, and would thus fail to spark visible and incre-
mental activity. The drug and alcohol agencies were un-
enthusiastic about finding themselves legislated into
roles as subcontractors to a criminal justice agency (Pa-
role); they also made it clear that their funding of volun-
tary agencies in the communitydid not give them unam-
biguous leverage over these providers’ private triage de-
cisions. Corrections wanted more flexibility about how
to spend its share of the appropriation than the budget
bill appeared to permit. And differences brewed about
which agency—Parole or Corrections—wouldemploy
the initiative’s coordinator.

Concerns such as these did not automatically disappear.
For example, one goal of the legislation was to provide joint
training sothat all playerswould be speakingthe same language
and be responsive to agreed-on treatment goals. Parole officers
needed to know “how to evaluate treatment options in ways
likely to afford a match between parolee and provider,” and
providers needed to know “howParole operatesand the special
demands made on individuals under Parole supervision.” Given
the combined drugand alcohol abuse problems of many offenders,
training also was to “foster communication across conventional
turf and to seek to develop a “team approach” for the interagency
staff who are setting up the pre-release treatment program.”
Nevertheless, at the end of the first year, the joint training envi-
sioned in the legislation was structured o that parole officers
would hear from one agency one day and from another the next.

Furthermore, the legislationestablished two new positions
in both DSAS and DAAA to be contracted to Parole. DSASre-
cruited two counselors at grade levels higher than the funding
provided, but DAAA decided to forgo the opportunity to fill its
two new positions —thus relinquishing “nosmalladvantage in a
bureaucratic, civil service environment where establishingnew
positions for new programs is difficult indeed.” To fill the void,

Parole expanded its own staff by two individuals,whom DAAA
agreed to train.

The loss of not havingpersonnel in the DAAA chain of com-
mand was real in trying to get parolees into community services:

The active presence of DAAA within the Parole asses-
sment and referral service was viewed by the framers of
the initiative. ..as providing an important source of
leverage with which to gain access to community-
based alcoholism treatment providers who have not been
eager to find room for offenders or parolees. These
providers are largely licensed under mental hygiene law by
DAAA, and almost all of them aresubsidizedby Statedol-
larsallocated by DAAA. That circumstance would make a
DAAA employee (or an employee of the local govern-
ment unit that funds alcoholism treatment agencies) much
more likely to get the attention of a provider than are pa-
role officers, no matter how well-trained.

In addition,asthe program became operative, the ACCESS evalu-
ation team made fewer referrals to alcohol treatment, perhaps be-
cause of the imbalance of experienced drug treatment profession-
als over the parole employees who were simply in alcoholism.
The explanation for the alcoholism agency’s reluctance to
participate in the team approach, in contrast with the drug
abuse agency going beyond what was required, is in part reflective
of problems that arise around different treatment philosophies:

Many AA-oriented counselors view TCs (therapeutic
communities) as not abstinence-based and thus believe
these programs have the potential toyield disastrous ef-
fects with individuals who have had AA or NA treat-
ment. Others suggest that the models have converged
in recent years . . . [and that] these programs’ ap-
proaches to actual treatment may vary less than their
stated conceptual differences. ... In any case, it is clear
that AA and T C approaches have important symbolic
and historical differences.

Tris tension between professional treatment orientations existed
within Corrections as well as between agencies, leading the Vera
Institute to observe in its 1987evaluation that a greater under-
standing of the core program and a greater sense of “ownership”
aof the program by the feeder prison sites needed to be fostered.

As indicated in the beginning of this discussion of inter-
agency challengesin the ACCESS program, these barriers can
be broken down:

Giving the initiative’s central concepts a chance to be-
come real, over the past three years, has confirmed the
virtue of patience. ... The four State agencies have
forged the long-sought but previously unrealized col-
laboration that was properly viewed as prerequisite to
the development of post-release treatment that actually
reaches parolees and is responsive to their special
needs.

It is important, however, to underscore the role that alert political
leadership played in surmounting such interagency resistance by
legislating ongoing oversight and an outside negotiator.

Sources: Vera Institute of Justice, Alcohol, Drugs, and Crime: An Interim Report on New York State’s Interagency Initiative (New York,
1987), pp. 1, 25-26, 65, and 67; Alcohol, Drugs, and Crime (1989), p. 2.
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especially for criminal justice referrals, greater emphasis
needs to be placed on reintegration into society once ad-
diction is controlled, through meaningful vocational and
employment services and post-treatment support
groups.’® As emphasized in the National Academy of
Sciences’ critique at the beginning of this chapter, money
spent on drug treatment will have a higher return if it is
part of a multifaceted approach.

There are some who advocate that program delivery
must be in the hands of correctional officials if the pro-
gram is not to become a “poor cousin” in agencies serving
noncriminals. Others believe that making use of existing
expertise is the only way to get adequately trained treat-
ment professionals involved in meeting criminal justice
needs. There does not appear to be one “right” answer.
For example, Ohio’s Governor’s Committee on Prison
and Jail Crowding recommended that the Department of
Alcohol and Drug Addiction Services move aggressively
to certify existing community corrections programs as
drug treatment programs. This is as much to engage non-
criminal justice agencies in the improvement of services
provided by correctional personnel asit isto capitalizeon
the much higher awareness among correctional adminis-
trators of the need for treatment.®”

What is important is that there be an accountable
criminal justice advocate involved in any treatment pro-
gram,tobeareminder that the order of the court isseri-
ous and to advocate services relevant to the offender.

Drug treatment agencies are not much geared,
understandably, to relapse prevention. [Of-
fenders] don’t need detox at release, but many
are desperate in their need for help in staying
sober under the stress of community re-entry.. ..
Nooneisbetter positioned than [aparole agent
with training in substance abuse] to campaign
for a treatment response that istailored to suit
parolees in such straits.”®

In addition to lack of comprehensive program develop-
ment, another factorthat can undercut treatment effective-
ness isconflicting messagesto the offender. These mixed sig-
nals start when arrest is not followed by a commensurate
court response. As the National Center for State Courts’
“Large Court Capacity Increase Project” notes,

Amajor problemfor courts handling drug cases is
the lack of dispositional options available to
them. A law enforcement-based strategycan pro-
duce lots of arrests but doesn’t adequately ad-
dress what is to be done with drug abusers once
they are in the criminaljustice system. ...[L]egis-
lated mandates, suchasdrugtesting and incarcer-
ation, “gridlock” courts but do not necessarily get
people into needed treatment.®

Conflicting messagesalso may occur when sentencing
is not cognizant of professional treatment practices, as
noted in the Washington Metropolitan Council of Gov-
ernments’ focus. Even when the offender cares, he or she
ends up not knowingwhich “authority” to please. In addi-

tion, as the Vera Institute noted in commenting on New
York’s ACCESS program, conflicting treatment ap-
proaches unfortunately become the “hook” an abuser can
use to reject treatment. In the extreme, conflicting ideas
of treatment can reach constitutional proportions, asina
Maryland Court of Appealsruling that a judge may desig-
nate the type of facility, but not a specific facility. The
court observed that:

It is difficult to perceive how the functions of DJS
[Department of Juvenile Justice, an executive
agency] could be properly fulfilled if it could not
control the monies appropriated to it. It is DJS,
not the court, that is charged with administration
of the State juvenile, diagnostic, training, deten-
tion, and rehabilitation institutions. . ..Whether
DJS has fundsavailablebegs the question. It may
well determine that the monies would be better
spent elsewhere to serve the purposes clearlyan-
nounced by the legislature.'®

Thejudge who presided in two of the three casesthat had
been appealed maintained, “Istill think that this court has
asadutyand obligationto dothat which isinthebest inter-
est of the [child]. ...

Summary

Dealing effectivelywith the potential next generation
of adult criminalsas they pass through the juvenile justice
systemand treating substanceabuse in all criminaloffend-
ersare not only high priority issues in themselves, but they
also present microcosmsof major governmental issues in-
volved in any treatment program. For effectivereintegra-
tion and long-term results, services must be provided in
the local community. This is true evenwhen treatment is
initiated while the offender is incarcerated. Criminaljus-
tice policies and treatment policies must be examined to
determine (1)who isbeing reached, and (2) if these repre-
sent priority groups. Noncriminal justice agenciesneed to
be used as powerful allies, but they seldom readily accept
the additionalworkload. Finally, communicationbetween
criminaljustice and general government officialsand pro-
gram managers is essential to address differing expecta-
tions and develop realistic expectations.

Specifically, willingnessto support treatment alterna-
tives will be sustained only to the degree that it is under-
stood by elected officials, criminal justice authorities, .
treatment professionals, and the public that:

L Success is possible, but the ability of profes-
sionals to change addictive behavior or par-
enting voidsisat least as limited for criminals
as it is for noncriminals.

2. Simply by ensuring longer participation, crimi-
naljustice sanctions can improve the results of
any treatment or training program.However,
participation is affected directlyby the opacity
of the system to carry out the threat of incar-
ceration for nonparticipation.

3. Changing dysfunctional and nonproductive
behaviors whil¢ the person is under penal

106 U.S. Advisory Commission on '~*~=~navarnmental Relations



Focus
Metropolitan Washington Council of Governments Judicial Seminar

In January 1990,the Metropolitan Washington Council of
Governments held a two-day Drug Awareness Seminar for
Judges, funded by grants from the State Justice Institute and
the federal Bureau of Justice Assistance. The agenda was set
according to the judges’ interests based on a questionnaire.
High on their list was learning about what drug treatment alter-
natives were available in their region. Therefore, they were re-
ceptive to having a dialogue with the treatment providers and
probation officers invited to attend.

Thejudgeswere most interested in effectivelyimplement-
ing their sentencing options. The providers were anxious to
open a dialogue to foster a better understanding of addictive
and recovery processes. As one provider observed, “Thesize of
the problem, the waiting list in every jurisdiction, the uneven
distribution of services, when coupled with the nature of the il-
Iness all make effectivetreatment much more difficultand cer-
tainly makes communication among us, at times, less than effec-
tive.” [emphasis added]

The comments that followhavebeen drawn fromthe eval-
uation report of this seminar. They demonstrate the need for
greater understanding between the court and treatment agen-
cies. They also underscore the importance of surfacing this
need by direct contact between key players.

Ajudge: “My experience has been that short-term [drugand
alcohol treatment] programs don’t work.”

Response: “Many short-term programs are quite effective.
What often breaks down is the failure to ensure an adequate
aftercare treatment component.”

Source: Metropolitan Washington Council of Governments and Metropolitan Washington Court Administration Conference,
Drugsand the Judicial Response: Drizg Awareness Seminarfor Judges in the Metropolitan Washington Region: Evaluation Re-
port, by Ronald 1. Weiner (Washington, D C Metropolitan Washington Council of Governments, January 1990), pp. 20, 23-26.

A judge: “What is the incidence or reliability of sending
someone in for an evaluation and having you evaluafethat
person and coming up with atreatment plan that really turns
out to be the right treatmentplan even if that person engages
in it or not? Is your evaluation reliable?”

Response: “It’snot that good yet, judge. We are working hard
on assessment. . ..”

Judge: “This puts us is a terrible position. You tell us to put
him in a particular program and we gowith it and it turnsout
to be the wrong program.”

Response: “This is why | prefer that you use your sentencing
authority to sentence the offender into drug treatment. The
drug treatment personnel in conjunction with the court will
decide what that willbe.. ..Thatallows the offenderto make
itorbreak it. If they can make it in outpatient treatment after
detox, great! If they can’t, then they are still court mandated
into treatment and you can try something else.”

A judge: “I'm ajudge and I’'m not a treatment professional
and that’s the real problem. You’re asking me to make a de-
termination which is better made by a treatment professional.”
Response: “That’s right! And | would ask you not to make
that determination. ...”

A judge: “My experience has been that some treatment pro-
gramsrefuseto.. .followwhatyou order and want to dowhat
they want to do instead. It really raises the big question of
who should be making that final decision. Should the health
care professional make that decision or should the judge
make that decisionafter considering the recommendation of
the health care professional?”

control can improve the goal of criminal
sanctions to stop further criminal acts.

4. However, most criminal offenders have a va-
riety of dysfunctional behaviors and condi-
tions(e.g., lack of education, lack of job skills,
lack of employmentopportunity, lack of fam-
ily or community support, in addition to sub-
stance abuse). This reduces the chance of
long-term success from any program that at-
tempts to change only one of the conditions.

It takes political courage to initiate sucha dialogueon
the chances of success. However, many elected officials
realize that it must be done. The mayor of Macon, Gcor-
gia, is one such example. He distributes a brochure pre-
pared by his office on coordinating community resources
to fight the war on drugs with the following message:

The drug problem is so widespread that it is un-
realistic, indeed futile, to expect immediately
identifiableresults or improvements. Short-term
indicators of progress can be measured by the

number and types of tasks successfully com-
pleted. ...Long-term indicationsof success such
as reduced numbers of drug-related crimesorde-
creases in the number of drug usersand dealersin
the community will take longer to realize.!%

The admonition of the mayor’s message would be the
same if all references to drugs were removed. Reducing
criminal activity through educational, employment, sub-
stance abuse, mental health, or juvenile programs is possi-
ble, but it requires a long-term, comprehensive effort.

GOVERNMENTAL
AND INTERGOVERNMENTAL
POLICY CHALLENGES

Determining who can be in the community rather
than in jail or prison is at the heart of creditable alterna-
tive sanctions, sentence reductions, or pretrial release.
Making this policy call is seldom in the hands of any one

U.S. Advisory Commission on Intergovernmental Relations 107



individual or unit of government. Therefore, even if a ra-
tional basis can be developed fora change in policy, inter-
governmental communication is crucial to carry it out.
Unfortunately, as the Baltimore Bar Association ob-
served in its review of the criminal justice system:

There appears to be a lack of communicationbe-
tween governmental entities, executive and judi-
cial, in almost all directions. The observation ap-
plies to relations between the Mayor and the
Circuit Court, the Circuit Court and other com-
ponents of the criminal justice system, the City
and State,and amongand between City and State
agencies concerned with the war on drugs.!%

Creating the public climate to try alternative sanc-
tions is only part of the battle. It must be matched by nu-
merous supportive internal changes. In some systems,
overload has served as a catalyst for change. In others,
overload has served to block change. Reducing criminal
behaviorcanget lost in the press of processing cases, hous-
inginmates, or stretching availabledollarsor, asit issome-
times more succinctly stated: “When you’re up to your
neck in alligators, it is difficult to keep your mind on the
fact that your primary objective is to drain the swamp.”

However, overload has merely exacerbatedtradition-
al reasons for reluctance to cooperate in supportingalter-
native sanctions. Overload is not at the core of the prob-
lem; rather, the established impediments include:

m»  Theconstitutional isolationand narrowly focused
missions of judges, prosecutors, public defenders,
and police;

®  The tendency of treatment professionals to see
their mission and clientele confined to “regular”
people and lack of acknowledgment that once a
person commitsa crime, he or she isstill their re-
sponsibility;and

m  The fact that most alternative sanctions must be
sited locally to be effective. Even well-versed
local officeholders have resisted any shift away
from sending people to prison if it is regarded as
simply a shift of a state burden to their local bud-
get. Other public officials may simply be coming
to the defense of constituents who object to hav-
ing “criminalsin their community.”

Such intergovernmental conflicts, along with budget con-
siderations, will be taken up in the followingsubsections,
which focuson how alternative sanctionsfit within general
government concerns.

Integration of Criminal Justice
and General Government

Less than 30 percent of prison populationsand 40 per-
cent of jail populations have completed high school; most
were not employed full time before arrest; over three-
quarters report using illegal drugs; and more than one-
third drank daily during the year preceding their arrest.1®

These and other factors, such as mental health problems,
underscorethe need to resolve the issue of the responsibili-
ties of general government agenciesversus developing reha-
bilitation programswithin the correctionalsystem. The most
productive resolution of this conflict for each state and local-
ity ultimately rests with general government officials.

The National Association of Counties’ Public Safety
Committee recognized the role to be played by general
governments in its December 1990 statement that coun-
ties must focustheirjustice efforts on implementingthree
major principlesto foster coordinated delivery of services
in the community:

In addition to front-end investment in youth,
Counties need to develop strategies and “team”
approaches that deal with the whole person; and
local government canbe the catalyst for the deliv-
ery and coordination of comprehensive services
and need to assure opportunities for health, shel-
ter, education and employment needs.'%

The need for general government servicesto be pro-
vided to offenders in the communityalso has been under-
scored consistently by national research. For example, in
1976,the report of the Comptroller General of the Unitec
States on probation noted a “highly significant statistica;
relationship between the extent to which probationers re-
ceived needed services and success of probation.”!%

In 1981,the National Academy of Sciencesreaffirmed its
conviction that

rehabilitative efforts will have to be more exten-
sive, multifaceted, and better integrated. . ..
Much of what is labeled “community-based cor-
rections” continues to be societal casework car-
ried out in probation and parole departments.
The involvement of educational, welfare, and
community action organizationsin devising reha-
bilitation programs has been limited.'”?

Most recently, the 1990 U.S. Sentencing Commission”.
discussion of intermediate sanctions concluded that:

Whenever possible, using such community re-
sources is more desirable as it avoids duplication of
services and allows the participant to be connected
with a resource that will continue to serve his/her
needs after legal obligations . . .are completed.'%

Reducing Turf Protection

The reluctance of general government agencies to
meet criminal justice needs stems from several sources.
First, criminalsare often regarded as disruptive to agency
efforts to work with more responsive or easier cases. Sec-
ond, criminal justice goals may differ from the profession-
al judgment of the outside treatment providers. Third, itis
usually to the agency’s advantage to concentrate its re-
sourceson a clientele that commands greater public sup
port. All of these could be lumped under the familiartern
turf protection. Agencies have loyalty to their ongoing
commitments, they do not like to have their professional
judgment questioned, and they must set priorities in their
budget battles.
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Before elected officials can change these attitudes,
they need to be sure that their policy oversight does not in
fact exacerbate them. To the degree that elected officials
regard criminal justice issues as separate and apart from
other programs, they will be interested in other measures
of treatment success only if new criminal activity also has
stopped. A sober, literate criminal is still a criminal.

The alternative is for general government officialsto
hold treatment providersaccountable only for that aspect
of the criminal’sbehavior that they are equippedto handle
and not to expect that one initiativewill solve the multifac-
eted causes of crime. In addition, budget support may be
required to address the strong feeling of most treatment
providersthat they should not be responsible for security.
Not only are they not qualified or trained to do so, but
many feel the negative aspects of the authority they must
assume interferes with their treatment role. The budget
impact of double staffing for treatment and for surveil-
lance may have to be faced.

Further perspective on bridging the gulf between
treatment providers and criminal justice policymakers is
contained in the followingadvice to judges and treatment
providers on establishingalternative sanctions:

[S]uccessful programs emphasize: integrity—re-
main committed to the goals, the vision, and pro-
cessesagreed to .. .openness—create accessand
let people in authority know about the program
so that they can buy into it. ., [and] political sup-
port—make sure that friends are sought from the
legislative and executive branches to help fund
and protect the program’s integrity.'”

The more that general government officialscommunicate
that they expect a focus on program integrity and/or are
receptive to providers communicating this integrity to
them, the greater the chance that confidence in alterna-
tive programs will be built.

In addition, general government officialscan use bud-
get discussions to advance instruments of cooperation.
For example, written agreementsto formalize working re-
lationships can reduce tension and its potential to derail
programs. Such agreements can reserve a specificnumber
of treatment slots, they can specify the type and frequency
of feedback information, and they can resolve issues of
confidentiality and security. If these formal agreements
include interagency payment or private sector contracting
for the services, the services also are likely to be used
more. Treatment agencieswould not be able to turn crimi-
nal justice referrals away unless the contract slots were
filled,and correctional authoritieswould feel budget pres-
sure to make use of prepaid services. Public agencies
would benefit from a clear accounting of costs in their an-
nual budget development.

Finally, traditional intergovernmental cooperation
can play a strong role. If agenciesare used to working to-
getherand if local governmentstake pride in their control
over providing services, thiswill carry through into correc-
tional programs. For example, according to Hennepin
County’s probation chief:

[Clommunity-based programmingfor corrections
services hasbeen well accepted in Minnesota. This
istrue notonly in the correctionsarena, but inthe
public health, social service, and education fields
as well. We have many community-based pro-
grams in these other areas that correction’s staff
draw on to support clients that come through our
system. It is that coordinated effort that makes
much of our program a success.!!?

Disparate Funding Responsibilities

However, in many jurisdictions, disparate intergov-
ernmental responsibilitiesfor providing human servicesis
the norm. This not only means that habits of cooperation
probably will not be present, but also that the budget le-
verage that could be used by general government elected
officials to affect agency policy will be dissipated.

If a single unit of government controls the budgets of
all the players, it is much easier to force interagency coop-
eration. Unfortunately, this is seldom the case: Substance
abuse programsusually are provided by counties, but cities
also may fund treatment. Adult education usually is pro-
vided by separately funded school districts. Mental health
servicesmay be provided locallyby the county, state, and/
or municipality. Job training and placement is usually a
state or municipal function.

Tres disparate funding focus further undercuts the
push for alternatives because governing bodies may not be
able to realize any net savings in their individual budgets.
Counties may see immediate direct benefits in funding
less costly alternatives rather than building a new jail,
while cities can only anticipate a long-term pay-off from
reducing crime through drug treatment. Several states
fund community sanction programs only to the degree
that they actually divert offenders from state prison.

The challenge to general government elected offi-
cialsto supply resources to correctional needs has been
long standing. The need was stated succinctly by the di-
rector of the American Correctional Association in re-
sponse to the 1984 ACIR report on local jails, “Correc-
tions is a shared responsibility and to be able to
accomplish positive changewe need to stop the isolation
from other community agencies.””” However, it isone
thing to utilize general government resourceswhere they ex-
ist; it is quite another to face difficult intergovernmental
policy decisions where the resources do not exist.

Adequacy of Community Resources

As noted in several otherareas of criminal justice con-
cern, the provisionof treatment, education, and work pro-
grams in the community is impeded by the concentration
of the need in America’s impacted ghettos. Whether the
treatment serviceis countyfunded or city funded, both are
undercut by the cycle of the local tax base being weakened
by crime, the underlying causes of which cannot be ad-
dressed because of the weak tax base. The state, as a
whole, then has to fund an extraordinarynumber of prison
beds for inmates from these urban cores. This high need
for state prison beds resultsboth because the cycle of local
criminal justice system contact has done little to reduce
criminalactivity, which has resulted in increasingly serious
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criminal behavior, and because there are extremely lim-
ited alternatives in the community unless they are estab-
lished by the state.

In the 1990s, this divergence in the ability of high-crime
communities to provide treatment, educational, and work
opportunities is being further exacerbated by drugs. The
more the war on drugs has been successful in reducing casual
use, the more it has become apparentthat the persistence of
hard-coredrug use is concentrated in urban centers where it
isrelated to the inability of the educational system, the econ-
omy, and family support systemsto foster an attractive alter-
native to drug use and dealing. The following observation
represents the view of many large-city officials:

Trading off of scarce federal resources from criti-
cal domestic programs to fund the war on drugs. ..
severely limits alternatives that can be offeredto
those lured into the drug trade. . ..For too many
young people from broken, poor families, drugs
offer the only way to what we were all raised to
understand was the American way—that any
child born anywhere can make it to the top.!'2

The costs of establishing alternatives where none ex-
ist will be very significant. Nevertheless, the public policy
debate needs to focus on whether the price borne by the
taxpayers as a whole is any less whether public resources
continue to be drawn off to fund the cost of police, courts,
and state imprisonment or whether they also fund com-
munity alternatives.

Intergovernmental Funding and Control

Even when the public can be convincedof the need to
have more offenders serve their sentences in their local
community, and even when a network of treatment and
surveillance can be forged between criminal justice and
general governmentagencies, another area of controversy
must be addressed: Will a shiftinfundsand controlaccom-
pany a shift in prisoners?

Intergovernmental issues concerning the presence of a
state offender in the community revolve around three setsof
circumstances: state-sentenced prisoners backed up in local
jails, redefining state responsibility, and defining the respon-
sibility for community corrections. In each of these areas, the
decisions that are made about intergovernmental funding
and control can have an important bearing on the use of al-
ternatives to incarceration, their availability, their effective-
ness, and their public safety credibility.

State Prisoners Backed Up in Local Jails

At the end of 1990, 21 states reported that state pris-
onerswere held in local jails because of crowding in state
facilities. The number of state prisoners tends to be more
of an issue of delays in constructing new prisons rather
than consciousstate policy decisions. Therefore, the num-
bers backed up will vary from year to year. However, eight
states had more than 10 percent of their state-sentenced
inmates backed up in local jails during at least one of the
years 1988,1989, and 1990: Louisiana (three- year annual
average of 24.1 percent), Tennessee (22.2 percent), New

Jersey (14.0 percent), Mississippi (12.7 percent), Kentucky
(12.6 percent), Virginia (10.6 percent), Arkansas (8.7 per-
cent), and Idaho (8.5 percent).!!®

In any state, a backup of state prisoners in local jails
raises the types of issues that surround a typical contract
dispute: What is the service provider's obligation to pro-
vide serviceand at what price? In correctional terms, these
issueswould be phrased: Are localitieslegally obligatedto
keep state prisoners and what isa fair per diem payment?

There hasbeen avariety of local lawsuits, either to re-
move the state prisoners or to have the state pay the local-
ity a more adequate per diem. A Texas court recently ruled
that the state must pay $40 a day for state felonsheld ina
local jail longer than seven days after sentencing.!* In a
1988Virginia court ruling, the issue was not the per diem
payment but whether the state had to remove its prison-
ers. In this local decision, the court allowed 60 daysbefore
state prisoners had to be removed.!”® In Albany, New
York, the sheriff hit this issue from two sides. He refused
totake state parole violatorsback into hisjail and, when he
was sued by the state, he countersued for removal of the
state-sentenced felons he was holding.!*¢

Redefining State Responsibility

In a few states, the intergovernmental conflict pro-
duced by state prisoners backed up in local jails has been
settled through redefiningwho isa state prisoner. This has
resulted in an unanticipated adjustment to tough sentenc-
ing laws, through formalizing a little-noted chain reaction.
If tougher sentencing laws produce prison and jail over-
crowding, where or how these sentences are served may
have to be changed, with the result that a person commit-
ting the same criminal act today compared toa decade ago
may still receive the same type of punishment.

For example, in 1989, the Tennessee Select Oversight
Committee proposed that felons sentenced for crimes
such as petit larceny, check forgery, or selling marijuana
would not be sent to prison, but would serve their timein
localjails. The committee further proposed that consider-
ation be given to alternative housing and/or programming
for all misdemeanants.'"’

There are those within the correctional field who wel-
come this inevitable progression. For them, the compel-
ling reason to legislatively redefine the types of prisoners
who will be the state's responsibility is not to relieve over-
crowdingbut to recognize that most first-time, nonviolent
offenders do not belong in the state prison system.

Local officials' acceptance of redefining staterespon
sibilityhasbeen driven lessby programmaticissues than by
planning and budgeting concerns. In the related after-
math of the local Virginia court ruling cited above, the
1990 legislature changed the state code to stipulate that
state felons sentenced to less than two years— rather than
less than one year—could be left in local jails. The critical
intergovernmental trade-off was that the code also was
changed to end the DOC director's discretion to remove
state prisoners from local jails. Local sheriffsand govern-
ment officials accepted the expanded definition of whom
they were responsibleforbecause inthe future they would !
have control over whom they took. AS one local officialob
served, "We'd rather have to plan for more jail inmates
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than not be able to plan at all because there is no control
over the state’s actions.”!*

Responsibility for Community Corrections

State systems of justice also are being redefined over
the basic question of whether alternatives to imprison-
ment shouldbe a local responsibilityor a state responsibil-
ity. As mentioned earlier under the discussion of costs
drivingthe acceptance of alternatives, county officialsmay
be relatively willing to fund an alternative to someone be-
ing held in jail when they can see a direct benefit in con-
trolling the jail’s demands on their budget.

County and municipal officials, however, may be very
resistantto supportingalternatives to state prison because
they see an added program responsibility with no political
benefit. In fact, the suspicion may be so great that even a
promise of added state fundsis not well received, as in the
following example from Ohio:

[T]he proposal to shift low-level felons to com-
munity facilities and programs was not popular
with many county commissionersand sheriffs, de-
spite the interrelated call for adequate State
funding. Local officialsexpressed suspicion about
the State’s willingness to subsidize local correc-
tions operations for years to come. . ..1¥

Proposals to fund local programs for state prisoners may
be regarded asa classic“‘camel’snose under the tent.” Lo-
calitiesfear that once the focusof the programs is shifted,
the responsibility to fund them adequately will follow.

One way around such intergovernmental suspicion
over diverting prisoners from the state system into the
community is for the state system to move into the com-
munity. Again, in Ohio:

[TThe 1982legislature proposed a system of com-
munity-based correctional facilities for felons,
built by the State and subsidized by state funds,
but governed and operated by local boards. While
proposalsto shift low-level felonsto community fa-
cilities under the Community Corrections Act have
been opposed by shenffs and local officials, these
new state facilitiesare being relatively well received
and are accomplishing the same objective.!?

The California New Prison Construction Act (1990)
took a similar approach in establishing community correc-
tional centers. As in the Ohio approach, technically, the
allocation of responsibility in California’s criminal justice
system was not changed: the state is still responsible for
the sameclassesof offenders, but these offenders are now
in the locality in programs operated by the locality. The
state will contract with counties that volunteer to have a
facility for specific types of slots for offenders for whom
the state is responsible {e.g., 50 community detention, 50
specialized probation for drug abusers, and 100residential
drug treatment). Counties may serve up to 15percent ad-
ditional local offenders at local expense. The proposed fi-
nancing of these facilities is notable because it pegs local
reimbursementsto current state costs for comparableac-
tivities. Thus, it avoidsboth the pitfalls of state payments

not tracking those cost increases that localities cannot
control, while holding local spending accountable to the
same standards used by the government raising the funds.
Specifically, it was proposed that the state pay the locali-
ties 85 percent of the average annual state operating cost
of incarceratingan offenderand fund local construction of
a state-designedfacility at a rate no more than 75percent
of the state cost to construct a minimum-security bed.!?*

The success of such a state-run correctional program
in the community versusa locally run program depends a
great deal on each state’s level of responsibility for non-
criminal justice support services. If, as in New York’s
ACCESS program, treatment centers are licensed by the
state, or employmentservices are a state function, then a
state-run community facility may be able to command better
cooperation in integrating the offender into the network of
community services than a local criminal justice agency can.
In other localities, placing correctional programs under the
same budget authority as local general government treat-
ment programs may create the needed focus.

Basic governmental management concerns that arise
whenever local autonomy is superseded by a state-run
program must be considered as well. The most important
need isto develop an organizational structure that will al-
low the centralized, distant policy approvaland budget au-
thority to be responsive to the variety of local resources
and personalities that exists across any state.

Another part of rethinking the way the state system of
justice is structured to achieve greater use of alternatives
is to look at who should be accountable for the improve-
ments needed to support the use of alternatives. For ex-
ample, in approximately half the states, probation supervi-
sion and pre-sentence reports are a local responsibility. If
better information is needed about the offender for more
appropriate sentencing decisions, who will pay for more and
better trained personnel to improve pre-sentence reports? Is
it better for the state to subsidize targeted improvements,
leaving control and accountability within a local network
to maximize responsivenessand access? Or, does the state
need to guarantee that minimum standards are met, so
that lax management in one localitywill not jeopardize the
program statewide?

Another focus of intergovernmental relations in al-
ternative sanctions revolves around state Community
Corrections Acts, describedin Chapter 3. CCAs represent
a comprehensive approach to shifts in funding and in re-
sponsibility. They include a variety of approaches that
tend to reflect the following factors:

m  Whether probation and/or parole supervision
was historically a local or a state function;

Whether prison overcrowdingis a major issue; and

How large a percentage of the prison population
comes from how few jurisdictionsand how eco-
nomically strong those jurisdictionsare.

One state’s CCA may simply be a vehicle for providing
supplemental funding to its localities. Another state’s
CCA may contain substantial incentives to enact local
programs, while still another’s may contain financial pen-
alties for not using community options.
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As the cost of criminal justice has escalated with the
rising numbers of offenders incarcerated, great pressure
has been put on state and local budgets. Those communi-
ties most heavily affected by crime frequently also are so
financially distressed that the issue of local control be-
comes secondaryto the battle for financial relief. Howev-
er, it is important that intergovernmental funding deci-
sions focus first on how to heighten accountability for
effective community corrections programs and maximize
the delivery of services. Agreeing on this goal will estab-
lish a crucial level of trust between the state and local gov-
ernments. It alsowill lead to a more lastingunderstanding
of why an offender should be kept within the locality ver-
sushbeing put in a distant state prison. Intergovernmental
funding decisions should flow from these decisions, not
control them. The issue is not who pays, but that well fo-
cused programs give everyone the opportunity to save.

Probation and Parole Officers’
Accountability and Workload

The intergovernmental placement and governmental
support of probation and parole officersfrequently is cen-
tral not only in funding discussions, but also in the other
main concerns of this chapter:

B The need to establish a productive relationship
between the criminal justice system and other
agencies;

B The public’sconcern about safety over all other
goals of criminal justice; and

B Theacceptanceof alternatives to incarcerationas
meaningful sanctions.

More than 15years ago, a U.S. Government Accounting
Officereport on recidivism sounded this warning:

Deciding whether adequate resources are as-
signed to probation efforts or to other elements
of the criminaljustice system will ultimately be a
political matter. .., If action is not taken to cor-
rect probation systems’ problems, the systems will
probably deteriorate further, increasing the danger
to the public and the amount of recidivism,'*

This warning is even more crucial for the 1990s.

Probation and Parole Caseloads

During much of the 1980s, it could be pointed out that
as fast as prison and jail populations were growing, the use
of probation was growing even faster. To many, this was a
welcome indication that officials were making thoughtful
sentencing decisions rather than automatically imposing
incarceration. However, as noted in Chapter 1, the three-
year trend from 1988-90 indicates that this balance may
have run its course.

While government officials should be concerned
about the impact on their budgets if the three-year shift
toward growth in prison and jail sentences continues at a
greater rate than the use of probation, they first need to
investigate whether past budget decisions contributed to

the shift. Specifically, did increased reliance on probation
without increased funding for supervision produce a
short-lived, false economy?
Probation and parole caseloads increased significant-
ly in many jurisdictions during the 1980s. For example:

m  California’s Blue Ribbon Commission reported
that “duringthe last 20 years, criminaljustice bud-
get increases have been as follows: courts 19%6%,
prosecution 179%, law enforcement 169%, and
probation 98%.”'?* “Because of underfunding and
large caseloads, probation supervision following re-
lease from jail or in lieu of incarceration today is
mostly monitoring for rearrest or unsupervised
community release.”'? Sixty percent of Los An-
geles probationers are tracked solely by computer
and have no contact with an officer.

®  The New Jersey County and Municipal Govern-
ment Study Commission concluded, “Caseloads
for the probation officers must be reduced. The av-
erage adult caseload is 162, it should be no more
than 100. The counties would need 175 additional
officersat a cost of $3.5 million annually.”*?

®  An Ohio Governor’s Committee recommended
an “increased number of probations officerstoal-
low more interaction between offenders and those
charged with surveillance. The average caseload
in the seven largest counties in Ohio is 120 proba-
tioners per probation officer. This does not allow
much time for the officers to monitor offendersor

to complete thorough pre-sentence investiga-
tions.”126

®  Harris County (Houston) reported that it would
need to hire 140 new probation officers to meet
the 100:1 maximum standard adopted under the
Texas Community Corrections Act.!?’

m  TheHennepin County (Minneapolis)Communi-
ty Corrections Advisory Board chairman ob-
served, “The only way that a system which en-
compasses a wide variety of sanctions [can] be
credible is if we allocate resources sufficientto
make [it] credible. Up to this point community
services have had to compete with institutional
resources and [they] lose every time.”!?

In fact, concerns about probation and parole are one
of the most often repeated points in any comprehensive
review of a state and/or local criminal justice system.
Caseloads are so large that few even bother to point out
that the 1967 President’s Commission on Law Enforce-
ment and Administrationof Justice recommended a case-
load of 35 casesper officer.'® As Table4-2 indicates, three
out of five felony probationers see a probation officerno
more than once a month, at best, because actual contacts
are often less than the number prescribed.'>°

This picture underscores the importance of govern-
ment officials examining past trends and the current sta-
tus of probation and parole supervisory caseloads before
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Table 4-2
Prescribed* Number of Contacts
with Probation Officer, 1989

Initial Supervision  Prescribed Number Percentage
Level of Contacts of Caseload
Intensive 9 per month 10%
Maximum 3 per month 32
Medium 1 per month 37
Minimum 1 per 3 month 12
Ac!lmrl?]lljstratlve N%ne requpredS 9

*Not necessarily actual contacts.

Source: U.S.Department of Justice, Bureau of Justice Statistics,
Recidivism of Felons on Probation, 1986-89.

considering new community programs. Has there been
solittle supervision ortreatment guidance of probation-
ersthat they continue to commit criminal acts until the

court has no choice but to incarcerate? Will a new pro-
gram e any different? Once again, nuymerous examples

have surfaced where new concepts are being undercut
by existing excessive:

B In critiquing New York’s ACCESS program, the
Vera Institute noted that “the press of demands on
Parole’s ACCESS counselor, coming from the gen-
eral parole population, was a nearly fatal distraction
from the need to focus on Lincoln graduates.”!3!

®  The Baltimore Bar Association reports that “due
to lack of funding, the frequency of monthly drug
tests administered to probationers and parolees
where a drug problem was indicated was cut from
three times a month to once every two months.
The number of agent contacts has dropped from
three to two times a month in the intensive or
high risk category.”'*

®  When drug counselors in the Washington, DC,
area noted that “for first-time offenders, it is im-
portant for treatment officials to communicate
with probation officersand make the recommen-
dationsasto the type of treatment required based
upon the evaluationprocess,” a judge responded,
“Our probation agency now has officers handling
caseloads around 150 cases per officer. They can’t
possibly supervise that many people effectively.”!3

B In Hennepin County’scomprehensive review of
ways to reduce the need to build a new jail, the
recommendation for increased pretrial release was
accompanied by this warning, “As release policies
are changed over time, the issue of public safety
will become increasingly important. Since more
defendants are likely to be released pending trial,
more resourceswill be needed to track and super-
vise these releasees. At present, the Bureau of

Community Corrections does not have the re-
sources to verify the information being used to
make release decisions or to do any field supervi-
sion of the defendants released.”'>

Intergovernmental Responsibility
for Probation and Parole

As important asit is, achieving reasonable caseloadsis
not the only major issue in probation and parole adminis-
tration. A key issue in 1976 —responsibilityfor probation
services—remains a problem. According to the GAO re-
port referred to in the beginning of this section:

Decreasing caseloads in and of itself will not in-
crease a probation system’seffectiveness. A pro-
bation system must first systematically identify
probationers’ needs. It then must either directly
satisfy these needs or arrange for them to be satis-
fied by other social institutions or resources.'3*

GAOQ then identified a major obstacle to achicving this
goal: “Making community resource agencies more respon-

slveto probationers’ needs may be beyond the authority of
probation systems.”"* Interestingly, IS was one finding
with which the Department of Justice took issue in a letter
to GAO:

We believe probation agencies can strongly influ-
ence the services community resource agencies
provide. Much more needs to be done by proba-
tion agencies to focus the attention of the com-
munity on the need for certain services, negotiate
to have these services performed, and establisha
referral system that encourages participation by
community resource agencies. Realistically, if one
accepts the premise of the reintegration model,
the probation agenciesare committed to the task of
attempting to secure some modifications in the ac-
ceptance of the probationershy the community.'*’

Thisforceful articulation of the rationale for coordination
of probation services in the community underscores the
need to address the intergovernmental issue that was not
discussed in that 1970s exchange.

This intergovernmental issue isthe decisionas to who
will administer probation and/or parole supervision.
Twenty-six states use state administration alone. Nine
states use judicial administration. Thirteen states use a
mix of state and local efforts. For example, the Hams
County Probation Department isa mixed system. It must
comply with standards established by the state Depart-
ment of Criminal Justice; the local criminal court judges
establish operational policy and direction; the county pro-
vides probation facilities and equipment; operational
monies and salaries are derived from the state and from
court-ordered supervisory fee collections. In 21 states,
probation and parole supervision are combined, and that
appears to be a national trend. In some states, misde-
meanor probation cases are handled separately from
those of felons, and juveniles may be dealt with separately
from adults.!3
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A focus group discussion of chief probation officers
brought forth the following considerations about the op-
erational results of these various arrangements:

Regarding Judicial Appointment

“| sit apart from other general governmentagen-
cies. Although the county funds my budget, it
works on their head that | am the only one ap-
pointed by somebody else.”

“I don’t find myself invited to some of the discus-
sions other probation chiefs are.”

“The power that you have in being appointed by
the court isthat the courts are a powerful constit-
uency.”

“Those of us under the judiciary historically have
a ‘don’t step out in front approach.” I am always
thinking in terms of the decorum of the superior
court. And I can never move out in front of them,
and embarrass them, and put them in tension
with the constituency that they serve.”

Regarding Local Appointment

“Probation is now included as part of the general
government cabinet; it was not when probation
was under the court. I am the only criminaljustice
agency represented.”

“The most dynamic in terms of innovation and
the greatest latitude and freedom of movement
arethose stateswith strong leadership at the lo-
cal level.”

Regarding State Appointment

“My contact with local and state legislatorsis self-
generated and many times frowned upon by the
people in [the state capital].”

“If you work for the state Department of Correc-
tions, and you begin to step too far out in front of
the institution, then you become a maverick.”

“l am treated by judges asan equal, not as some-
body who works for them.”!*

Most of these concerns underscore the desire to have pro-
bation supervisionwithin the same governmental network
as the activities in which the probationer is supposed to
participate.

Given that judges, the clerk of court, the prosecutor,
and the sheriff are all politically independent, probation is
the only direct link between general government and the
criminaljustice system in most communities. The critical
nature of this link was emphasized by the chief of a local
probation system, as follows:

You stop trying to build your way out. You work
purposefullyand intensively to create intermedi-
ate sanctionsbased on cooperation and partner-
shipbetween the incarceration sideand the com-

munity corrections side of the criminal sanction
continuum. There is no other way, | am con-
vinced, to gain community support and solve the
overcrowding crisis.!*

Another aspect of assigning governmental authority
over probation isthe fact that most probation departments
are responsiblefor two distinct functions: compilinginfor-
mation for the judge to use in the sentencing decision and
supervising offenders who are serving alternative sen-
tences. A 1989 New Jersey legislative commission pro-
posed to split these pre-dispositional and post-dispositional
probation services. It was recommended that the investi-
gative work to assist judges in sentencing continue to be a
part of the trial court system, but that the state should as-
sume funding ($22.7 million). Post-dispositional supervi-
sory services were recogrized by the commissionas a major
component of the correctional system. This community
corrections function would continue to be funded by the
counties ($39.1 million), but with the administrative con-
trol that had previously been the court’s.}*! The commis-
sion noted that:

With this recommendation, counties will be re-
sponsibleforacontinuum of servicesto offenders
with a major emphasison communitycorrections.
The chief probation officer should be appointed
by the respectiveappointingauthority of the vari-
ous counties to give county government both the
administrative and financial responsibility to op-
erate this program.!#

The recognition of the New Jersey commission that
most probation agencies carry two distinct functions not
only highlights the rationale of having accountability for
supervision attached to the community, it also throws
needed light on the importance of accurate information
about the offender for alternative sanctionsto gain credit-
ability and use. As the National Academy of Scienceob
served,one of the principal reasons forfailure is that “pro-
grams inadequately screen participants.”

When criminal justice officials are brought together
to assess system deficiencies, the need for accurate infor-
mation is typically high on the list. From bail decision tc
jail classification to pre-sentence report to applying sen
tencing guidelines to prison classification to parole deci
sion, the assumptionis that each decisionmaker is dealing
with accurate information. The decisionmaker who does
not trust the information will typically respond conserva-
tively, choosing the more costly alternative or calling for’
new information in a wasteful retracing of effort. General
government officials who want to see more effectivetar-
geting of treatment resources and/or who believe that jail
and prison space should be utilized for the more serious
criminals, will have to address the need to establish infor-
mation systems to support these policy goals. The New.
Jersey commission’srecommendation for state funding4
pre-dispositional probation services recognizes the cost
and systemwide coordination required, which will be dis-
cussed in Chapter 8.

For purposes of identifying the governmentaland inter+
governmental policy decisions needed to utilize sentencir
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options, it is sufficient to note that the budgetary impact of
addressing caseload deficits in probation and parole and of
establishing the technical capability for significantly improv-
ing the information base is great. These funding require-
ments complicate the intergovernmentaldecision about the
placement of probation and parole where accountability can
be tied most closely to the delivery of services.

Balancing the Conflicting Missions
of Public Safety, Punishment, and Rehabilitation

As emphasized at the beginning of this section, deter-
mining who can be in the community rather than in jail or
prison isnot in the hands of one individual, agency, or unit
of government. To achieve support for alternative sanc-
tions, therefore, the distinct missions of judges, prosecu-
tors, public defenders, corrections managers, probation
and parole supervisors, police, and treatment providers
must be balanced. Further, actually establishing effective
programs requires that the resulting consensus be backed
by the public resources and the political will to fund it.
Thisfinal subsectionwill discussthe potential for alterna-
tive sanctions to be given greater weight in these policy
considerations.

A 1991 U.S. Supreme Court decision (Harmelin V.
Michigan) gave significantlygreater latitude to “communi-
ty standards” in determining tough sentences. This deci-
sion gives renewed emphasis to the need to clearly face
the question in each locality: What is to be the balance be-
tween punishment (just desserts), incapacitation (deter-
rence), and rehabilitation? There are strong advocatesfor
each of these philosophies, and most of the advocates
complain that the reason their approach has not shown
better results is that it has not been fully carried out.

It is a challenge for political leaders not to let any
single element overwhelm a comprehensive approach,
through which law enforcement and correctional ap-
proacheswill compliment rather than undercut each oth-
er. For example, if intermediate penalties are to work,
they must be enforced; however, because overcrowded fa-
cilitieswill break the system, enforcement needs to be based
on a set of graduated responses. The National Institute of
Justice has developed an intensive retreat model for forging
such compromiseswithin local criminal justice systems. Ab-
sent an NIJ comprehensive refocusing exercise, opportu-
nities must be found to use the characteristic concerns of
individual officials to support greater emphasis on alter-
native sanctions.

Judges appear to be ready to back alternative sanc-
tions, at least to the degree it gives them more optionsfor
control. Therefore, it is important that judicial concerns
about control be addressed. For example, in a 1987 Michi-
gan survey, although two-thirds of the judges expressed
the desire for more community options to increase their
range of sentencing alternatives, only one-third stated
that they actuallywould use them. A Michigan legislative
report concluded that: “Theimplications seem clear—de-
velop community-based ‘punishments’ that are punish-
ments in reality. By sodoing, judicial perceptions that such
community-based punishments are soft should change.”!*

Focus
NIC Intermediate Sanctions Project

In the belief that alternative rehabilitative pro-
grams cannot be imposed from the top down but have
to be developed at the local level, the National Insti-
tute of Corrections and the State Justice Institute have
launched a program to bring key local officialstogeth-
er. This “Intermediate Sanctions Project” focused on
officials in 12jurisdictionsin 1990 to “encourage and
support their ownershipof alternative sanctionsand to
enhance the technical quality of their policy analysis
and program development.”

Federal funds pay for three local officialsto attend
a retreat. Others may be included and, thus far, each
locality has funded the cost of at least five to as many as
ten additional people. The chief judge, prosecutor, and
chief jailer must participate. The project also recom-
mends that the police chief, local elected officials,
head of the community servicesboard, and influential
citizensbe considered. In all cases, the principals must
attend — no deputies.

At the retreat, these local officialsfocus very simply
on determining the locality’s philosophy of corrections
and how it is to be accomplished. There is no right or
wrong approach. The importance is to get agreement, so
that support for governmental decisions can be mar-
shaled to carry out that philosophy effectively.

The project has targeted only the largest jurisdic-
tion in a state, not because criminal justice problems
are usually greater there, but because a successful ap-
proach developed there will usually have the greatest
influence on the other localities in the state.

Source: U.S. Department of Justice, Office of Justice Pro-
grams, A Survey of Intermediate Sanctions (Wash-
ington, DC, 1990).

Although heavy fines payable over a longer period of time
were mentioned, others—such as diligently enforced
community service or limited freedom of movement—
would have to involve “real supervision,” through signifi-
cantly lower caseloads, to achieve the judges’ concept of
“real punishment.”

The degree to which the courts will use alternative
sanctionsalso depends on their level of knowledge about
the programs and the details of supervision. For this rea-
son, most CCAboards include judicial representation, or
even stipulate that the chief judge chair the board. How-
ever, in at least one state, Virginia, the state supreme
court advised the local courts that judicial participationin
the oversight of community corrections was a breach of
the separation of powers. Fortunately, such an additional
barrier to increasing judicial understanding through in-
creased participation doesnot exist in most otherstates. In
fact, the Alabama focus (page 116) presents a good exam-
ple of the leadership that the bench can exertand the im-
portance of developing familiarity with the actual opera-
tion of alternative sanctions.
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Focus
Alabama Judicial Leadership

In 1987,the chiefjustice of the Alabama Supreme
Court appointed a task force, which he charged to find
ways to reach a zero rate of growth in the prison popu-
lation. The Edna McConnell Clark Foundation survey
of the public’s willingness to support alternative sanc-
tions, cited earlier, helped convince judges that they
could avoid being labeled soft on crime when they were
up for reelection if the alternative punishment is
“clearly tough, fits the crime and the criminal, and is
carefully monitored.” As an example of the benefit of
the initiative, according to Governing Magazine, “one
judge released a seven-page sentencingorder explain-
ing why a 22-year-old man who was guilty of several
burglaries, would not go to prison. ..[why]restitution,
drug counseling, community service and getting a
GED served everyone better than imprisonment. The
man kept his job, and he’s paying taxes. . ..”

The Alabama Department of Correctionsbacked
the judiciary’sefforts. “Whenyou can’t possibly afford
enough prisonsto house all your criminals,you have to
find new and better waysto punish. That iswhat we are
doing in Alabama now. Our judges are leading the
way,” accordingto a spokesmanfor the Department of
Corrections.*Ifany such programisto succeed, it must
have public acceptance. That, inturn, mustbe based on
public understanding.” The department was particu-
larly active in an informationcampaign that generated
favorable news stories and editorials.

The judicial leadership has enabled other public
officials to embrace the need for alternatives. The
mayor of Montgomery, Alabama recently stated, “Al-
ternative sentencing is an idea whose time has come,
and we are seeing it work in Montgomery” especially,
he wenton to assert, given the importanceof maintain-
ing prison space for violent criminals.

Sources: John Doble and Josh Klein, Punishing Qrimirels:
The Public’s View: An Alabama Survey (New York
The Edna McConnell Clark Foundation, 1989);
and John H. Hale, “Stone Walls Do Not a Prison
Make, As Alabama Tries Alternatives,” Governing
4 (March 1991): 9.

Judicial understanding of the totality of the system
particularly important, given low public confidence in the
effectiveness of courts in dealing with crime. Through
their broader involvement, judges can address the system
impacts of their decisions and better speak to the politics
of borderline decisions. For example, in the lowa survey
cited in Chapter 2, which reported that probation officers
recommended incarcerationfor recidivistsalmost twice as
often asjudgesimposed it, it isimportant to note that the
judge’sdecisionwas right 65 percent of the time.* In the
national follow-updf 79,000 probationers, the decisionnot
to follow the recommendationto incarcerate was right in
63 percent of the cases.!*s This is a significant saving of re-
sources.

Just as the judge’s mission—to give an appropriate
sentence—can be focused on strengthened community
sanctions, so can the mission of correctionalauthorities—
to protect public safety while administering an over-
crowded system—encompass strengthened alternatives.
For example, when the Los AngelesBoard of Supervisors
refused to funda follow-up probation component of ajail
boot-camp program, the sheriff took the “unprecedented
step” of giving the Probation Department $1.5 million of
his ownfunds. “The Sheriff said, simply, that without pro-
bation this program could not succeed.” 4

In other localities, jail administratorsand sheriffs see
long-term advantages in identifying an inmate’s willing-
ness to accept treatment before release, rather than waste
resourceson unsuccessful probationwhen there is less su-
pervisory pressure. For example, the sheriff of Alexan-
dria, Virginia, started a Sober Living Unit at the jail in
1988. The need for such a program was amply demon-
strated by the fact that 80 percent of the participantshad
never had treatment of any kind, despite the fact that 95
percent had been incarcerated before, and by the partici-
pation of inmateswho stayed beyond their release date to
complete the 90-day program.

Even prosecutors, whose mission is to convict people
of the crimes they have committed, may be motivated to
back more effectiveprobation and parole supervisionover
additional convictions. Among the prosecutor’s offices
that have special programs to revoke probation or parole
for the commission of a new crime, rather than prosecut-
ing the new crime itself, are Wayne County (Detroit), New
York City, and Los Angeles County. These prosecutors
see another “slap on the wrist” as not only wasting court
resources, but being much less effectivethan demonstrat-
ing that the court order for the original conviction is to be
taken seriously. “Probationwould once againbe a contract
to be honored not a meaningless joke.”?

Parenthetically, the independence of criminal justice
officialscan mean that the system may not respondjust be-
cause prosecutors emphasizeprobation asa serious sanc-
tion. In two instancesabove, judgeswere refusingmotions
for revocation hearings or not scheduling them in a timely
manner. InNew York City, the mayor had to force the is-
sue; in Wayne County, the prosecutor had to win a Court
of Appeals decision (People v. William)over his right to
enter into revocations.

The key to increasing the support of probationand pa-
role officials for alternative sanctionsmay be to recognize
the traditional multiplicity of their missions. Even though
many probation and parole officers have moved away
froma social work orientation (which often meant tha
they felt they were admitting failure if they had to movetc
recommit an offender) to a law enforcement orientation
(which regards catching violations to be a success), mos!
would still prefer to have a progression of sanctions. The
central conclusion of the California Blue Ribbon Tas!
Force stated it well:

The criminal justice system in California is out
of balance and will remain so unless the entire
state and local criminal justice system is ad-
dressed from prevention through discharge of
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jurisdiction. Judges and parole authorities lack
sufficient intermediate sanctions to make bal-
anced public safety decisions. . ..Judges must
balance punishment, public safety and effec-
tiveness; and, given limited resources, have in-
creasingly selected incarceration.. ..Parole of-
ficers given the same lack of resources in
deciding whether to violate or not have dramat-
ically increased reincarceration as their choice.'*

The Governor’s Commission in Ohio made a similar ob-
servation, specifically, that a return to prison should not
be the only option for a parolee who tests positive for
drugs. “Aprogressively severe range of sanctions should
be developed, with prison as the ultimate penalty.”¥

Providing probation and parole officerswith greater
program choices and reasonable caseloadsalso may help
address conflictsin mission between them and treatment
providers, which center on the classicpull between treat-
ing the offenderasa criminalor asaperson in need of ser-
vices. Some treatment providers complain that probation
officers are too intrusive, as with security audits of con-
tract residential facilities, while others complain that they
do not get adequate supervisory backup. Many programs
based on the Alcoholics Anonymous 12-stepmodel main-
tain that evenbeing asked whether or not the offender has
attended violatestheir program’s integrity. Othersbelieve
that being seen as “an arm of parole” hinders their effec-
tiveness in establishinga therapeutic relationship. Who is
in charge of the treatment also can be a focus of conflict
over what constitutes success or what type of treatment is
necessary. The more the role of the probation and parole
officer is clarified, the more treatment providers can de-
fine their own needs to assure program success.

Finally, determining the balance between public safe-
ty, punishment, and rehabilitation calls forth traditional
issues of state control. Because local governmental units
are legal creatures of the state, many state officialsfeel an
obligation to oversee local activities, especially where is-
suesof publicsafetyare concerned. AS noted in the discus-
sion of Community Corrections Acts in Chapter 3, state
regulation of local programs hasa heavy emphasison pub-
lic safety, including what types of offenders can partici-
pate, what security procedures should be followed, and
how security audits should be conducted. These state reg-
ulations represent efforts to bolster the lowest common
denominator of local correctional experience. Even though
the assumption behind local advisory boards is that commu-
nity representatives should be in control of who is released
into their community, there is alsoa concern that many loca-
lities need to be shielded from inadvertent mistakes due to
lack of extensive experience in dealing with criminals.

Any legislative consideration of restructuring probation
or parole accountability usually finds numerous reputable
voices speaking in favor of strongerpublic safety supervision.
Judges, prosecutors, and police officials repeatedly are
brought into contact with criminalswho do not successfully
complete probation or parole. They have littleoccasion tobe
reminded of those whose criminal activity ends. The chal-
lenge for state legislaturesand executive agencies is to not
allow legitimate concerns about possible career criminals,

organized gangs, and drug networksto completely overshad-
ow getting first-time, nonviolent offenders into community
services and out of a potential career-criminal track.

In the process of standing up to disparate voices from
all comers of the criminal justice system and insisting on
opendialogue,general government elected leaders willbe
able to identify the individualswho are innovators. In one
locality, it was the sheriff who went out and sold the com-
munity on work release; in another, it was a judge who tai-
lored restitution so that it can be broadly applied. One
prosecutor used federal drug forfeiture funds for crack
mothers, while a clerk of court was key to using summonsin
place of arrest and incarceration. Supporting those in the
criminal justice systemwho are willingto stand behind a pro-
gram and get others to buy-in to make it work, always has
been more successful than any solution imposed from out-
side—not just outside the locality, but even imposed by gen-
eral government officials outside the criminal justice system.

Elected officialsmay, in the end, take their lead from
the public that, perhaps, too much is made of competing
missions in criminal justice. When the Edna McConnell
Clark national focus groups were asked which of four
goals is the most important for the criminal justice sys-
tem—punishment, incapacitation, rehabilitation, or de-
terrence—manyfound it hard to understand the basis for
the question. All were important.'*

SUMMARY

There are no inexpensive or guaranteed answers.
There are no noncontroversial answers. But, improving
the criminal justice system’s ability to reduce criminal be-
havior has become a problem that cannot be ignored by
general government officials. Countyand citygovernment
actions are particularly important because of the com-
bined weight of the following:

1. Many offenders did not graduate from high
school or are illiterate, abuse alcohol and/or
drugs, and have poor employment records.

2. Most first offenders remain in the community.

3. Almost every state prisoner will return to the
community.

Although local general government elected officials
are key to overcomingcommunity resistance and to devel-
oping cooperation from general government and private
agencies, they may not be able or willing to fund the re-
quired services. State legislators and governors, there-
fore, need to resolve issues of governmental responsibility
and address the problem of inadequate resources, espe-
cially in crime-impactedareas.

States have used a variety of means—increasinglyun-
der the umbrella of a Community Corrections Act—to
shift responsibility for the least serious offenders back to
the localities, as tougher penalties have moved more of-
fenders into state prisons. Defining responsibility and
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funding usually must be linked, however, to reduce inter-
governmental resistance. This is true not only because ar-
easmost impacted by crime do not have adequate commu-
nity resources but also because the intergovernmental
division of responsibilities within criminal justice does not
supporta natural shift to nonincarceration options. Coun-
tiesand citieswill not see immediate benefits from reliev-
ing state prison budgets, nor will cities and most states
from relieving county jails. (Intergovernmental funding
considerations are discussed further in Chapter 7.)

Intergovernmental dispersion of responsibility also
requires special effort to coordinate supervision and com-
munity programs. Probation officerscan serveasthe point
of contact, but their authority may be limited by the insti-
tutional placement of the agency.

Even when a state or county has budget responsibility
forboth institutional and community corrections, funding
alternativesstill may be overwhelmed by the growth in jail
and prisonbudgets. In this spiral, too often, alternativesto
incarceration have come to stand for no action and simply
may reinforce criminal behavior. Reduced growth in
courts sentencing offenders to probation at the end of the
1990s, in fact, may be the result of not funding programs
commensurate with the high use of probation at the begin-
ning of the decade. Staffing new approaches at current
levels may produce the same results.

Finally, as discussed in the beginning of this chapter,
establishing a rationale for using a full range of correction-
al options is as important as resolving governmental re-
sponsibility for them. Creditable information is essential.
The program’s administrators need to believe in the effi-
cacy of the approach, criminal justice authorities need to
understand how their actions can enhance its potential,
and treatment providers need to be helped to have a stake
init. Political leaders need tobe informed and be willing to
speak in terms the public can understand in order to re-
ceive the support needed to back their sentencing, policy,
and budget decisions.

Perhaps more than ever, America’s federal system is
an asset. In an arena where there are no proven answers,
each statebecomesa laboratory to develop a continuum of
criminal justice responses reflective of its priorities. If
there isa desire to control prison growth, such a continu-
um will need to start with appropriate community sanc-
tions and services that are reinforced rather than with-
drawn in the face of initial criminal activity. The
extraordinary cost of incarceration is justified only when
other options are ineffective.
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5 —CAPITAL EXPANSION

f present trends continue. almost every county and
statechief executive, budget chief,and lawmaker will face
the need to build more prison or jail space in the coming
decade. The difficultiesin defusing the forces that have
spurredrecent sentencingtrends and in generating the ex-
tensive support needed for effective community alterna-
tives make a continuation of present trends likely. Even if
cost restraints and court orders temper the effects of sen-
tencing policies and enhance the use of alternatives, the
relief may be short term. It isonly the rate of growth that is
slowed, but growth continues.

Onthe positive side, the need to make a major capital
expenditurecan providecritical leverage for thorough sys-
tem analysis, reconsideration of priorities, and establish-
ment of sound lolanning procedures. Such efforts also af-
ford an excellent opportunity to establish ongoing
coordinating mechanisms for bringing independent crimi-
nal justice officials together.

Thischapter highlights how statesand localitieshave
responded to these planning needs and coordinating op-
portunities. In addition, it discusses-two other distinct ar-
eas: judicial involvement and the capital improvement
process. From complex legal documents and constitution-
altheorytothe cost of nuts and bolts, these two issuesrep-
resent the extremes of general government elected offi-
cials” concerns and responsibilities. What they have in
common is the potential to impede or support sound
decisionmakingand program administration.

HOW CAN YOU BE SURE
YOU NEED MORE SPACE?

Throughout this discussion, the assumption is made
that elected officialswant to spend only what isabsolutely
necessary on prisons and jails. These buildings are not
points of civic pride, and no onewantstobuild spacesoon-
er than it is needed, only to have it filled up. Therefore,
the initial line of questioning is

“Dowe really need to build?”

The first subquestion then becomes

“Why can’t more inmates be put in the existing
space?”
Followed by

“Who is currently being held and for how long?”

“Arepeople being held in an expensive secure fa-
cility who don’t need to be?”

And, finally,
“How soon must the need be met?”
“How much and what kind of space is needed?”

Determining a Facility’s Capacity

General government officials frequently become ex-
asperated just gettingan answerto the first question: How
many can the current jail or prison system hold? Usually,
the more inquiries and comparisonsmade, the more nu-
merous and diverse the answers become.

The following list of reasons for such diverse answers
may seem overly technical at this point. But it is presented
because it gives a quick overview of the major issues officials
must be prepared to deal with in building correctional facili-
ties: court decisions, accreditation standards,program opera-
tion, security, environmentalregulation, and site limitations.

m  Supreme Court rulings in 1979 (Bell v. Wolfish)
and 1981 (Rhodes v. Chapman)held that placing
two inmates in a 75-square foot cell or in a
63-squarefoot cellwas not in itself unconstitutional
depending on the totality of other conditions. Pris-
ons or jails built before this ruling usually have an
original “design capacity” that does not meet this
standard; consequently, their “operating or func-
tional capacity” will be less.! In contrast, a few sys-
tems, including the federal system, are based on a
design capacity of single occupancy, and by using
the Supreme Court standard for double-celling
could increase capacity. For example, even after fa-
cilities under construction are completein 1995,the
federal system would be rated as being 32 percent
over capacity under its traditional standard of single
occupancy; double-celling dl cells over 70-square
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feet (except high security) would result in the sys-
tem being 5 percent under capacity.>

= Court rulings also have stipulated the amount
and types of out-of-cell space that must be avail-
able, which have been incorporated into the
American Correctional Association’s (ACA) ac-
creditation standards. These requirements, re-
ferred to as the “totality of conditions,” also can
reduce the operating capacity of older facilities.

m  ACA standards recommend that a percentage of
secure, unoccupied units be available at all times
to allow separation of inmates from the general
population when trouble occurs. Security con-
cerns also include having the excess capacity to
handle weekend and seasonal surgesin jail popu-
lations. Although prison and jail dormitorieseasi-
ly lend themselves to adding more bunk beds, the
greater the number of inmates in one room, the
greater the security risks.

= Finally, even if compromises are achieved on all of
the above factors, potential suits over state and fed-
eral Clean WaterAct violations may cap the amount
of doubling-up that can occur in some prisons be-
cause many prison facilities are not on municipal
sewage treatment systems.

As thisbrief list demonstrates, weighing all of the fac-
tors in determining the capacity of a given jail or prison
system is complex; therefore, elected officialswill need to
delegate review of the correctional system’sresponse. Too
often, when elected officialsbecome the arbitrators, it is
hard to balance short-term capital cost-cutting with
long-term operational concerns. Nevertheless, elected of-
ficialsmight need to be specificin directingthe capacityanal-
ysis to identify any physical constraints, such as the number
of toilets or the size of the kitchen, which, if corrected, can
allow more prisoners to be housed in the facility.

Thenext level of inquiry in determining space needs is
to determine how the current space is being used. This is
the golden opportunity for general government officials to
bring criminaljustice officialstogetherin ajoint effortto bet-
ter integrate the system. This is particularly true for jails be-
cause they are the crossroad of the criminal justice system.
Prison construction planning will be discussed separately.

Reducing the Need for New Jail Space

Building a new jail shouldbe the last step to provide
for the system’sneeds, not the first. A coordinated exami-
nation of the best use of jail space can create support for
all of the program initiatives discussed in the previous
chapters. The following summary demonstrates how es-
sential it is to get all of the independent criminal justice
officialsand agencies involved in analyzinghow to reduce
the need for new jail space.

Pretrial Release

The goal is to reduce the number of days of detention
for persons who are typically released before trial. Police

and prosecutors need to agree on the use of summonsin
lieu of arrest. Judges, magistrates, and jail intake person-
nel need to develop guidelines delegating release deci-
sions so that they can be made on a 24-hour basis. The
prosecutor, defense counsel, judges, the clerk of court or
court administrator, and the pretrial servicesagency need
to agree on expanded pretrial release alternatives and ex-
pedited bail procedures.

Case Management

The goal is to analyze and expedite case flow. The
prosecutor, publicdefender, and court administrator need
to agree on hearings for minor offenses. The prosecutorand
the public defender should agree on the use of deferred
prosecution. The sheriffand the court administrator need
to examine notificationprocedures that track the status of
each jail inmate; the prosecutor’s and public defender’s
officesmay also need to be involved. The prosecutor and
the forensic laboratory need to establish priorities. The
court administrator, prosecutor, and publicdefender need
to agree on schedulingcalendars. The chief judge and the
probation department need to examine the use and content
of pre-sentence reports to determine their timeliness.

Alternative Sanctions

The goal is to build support for effective sanctions,
which do not require use of a secure jail bed. The sheriff
and the probation department must agree on security re-
sponsibility. The prosecutor, judges, sheriff,and/or proba-
tion department must agree on program goals. General
government officials need to agree on the location of
non-secure alternative facilities for those convicted of
DUI, probation violators, and substance abusers. General
government officials also must be involved in developing
guidelines for work assignments in the community.

State Transfers

Thegoal is to reduce the number of daysinmates sen-
tenced to servetime inprisonare held in the localjail. The
sheriff, clerk of court, and prison intake officialsshould
examine the procedures used to notify the state that all
the legal requirements have been fulfilled and a felon is
ready for transfer into the state system, aswell asthe pro-
cedures used to accomplishthe transfer. The sheriff, pris-
on intake officials,and parole officialsneed to resolve the
holding of parole violators in jail. They also may need to
address schedulingof parole hearings if minor felons be-
come eligible for parole before they can be transferred
into the state system.

Using the Need for Jail Space
as an Opportunity for System Analyses

It is possible that, under the leadership of a chief
judge or through the efforts of the sheriff, criminaljustice
officials have spent months reviewing operational alterna-
tives before the request for capital expansion was made.
Suchinternally generated cooperation is not typical, how-
ever, given the traditional isolation of independent crimi-
nal justice officials, aswill be discussed in greater length in
Chapter 8. The more pronounced the isolation, the more
crucial it becomes for the general government leadership
to regard the building of a new jail asa prime opportunity
to forge greater collaboration.
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Focus

Criminal Justice System Analysis and Cooperation Related to Expansion
of Hennepin County, Minnesota, Detention Center

quest to the county board of commissioners.

1986-1987 —An internal county task force reviews
the request.

1988—The county board decides to establish a
Public Safety Facility Committee to plan the
new facility, chaired by a member of the
county’sboard of commissioners.This coordi-
nating committee included city representa-
tives (mayor, city council president, chief of
police, and city coordinator); the county ad-
ministrator; criminal justice officials (sheriff,
county attorney, public defender, and the
chief judge); a suburban police chiefs’ repre-
sentative; and five citizen members.

1989—The Minnesota legislature authorizes the
countyto issue bonds for planningand siteac-
quisition, but directs that a new study be per-
formed before construction bonds will be au-
thorized. The state legislation stipulates that
the countyboard, the sheriff, the countyattor-
ney, and the judges participate in the study.

1990—Thelegislaturereceivesthe report. Thisad-
ditional analysis was conductedunder the aus-
pices of the County Justice Coordinating
Committee. This ongoing committee, which
meets monthly, had been created in 1988“to
respond to increasing criminal justice system
pressures.” The committee includes two county
board members, the sheriff, the county attor-

ney, the chief judge, a juvenile court judge,
the mayor, and two city council members.

This chronology lists six different groups that re-
viewed the need for additional space. In addition, the
sheriff used the services of the National Institute of
Corrections (NIC), a federal agency, for three different
analysesof prisoner movementsand population projec-
tions. Furthermore, in 1981, the sheriff began meeting
regularly with the chief judge to work on processing
delay. These meetings have included the county attor-
ney, the public defender, police officials, private attor-
neys, and county staff.

Although the time taken to proceed with construc-
tion hasbeen costly in terms of leased spaceand system
inefficiencies, the positive side includes significant
long-term advances that have improved the administra-
tion of justice and have “reduced the seventy of the
crowding” in the jail. Specifically, improvements al-
ready implemented have freed up approximately 10to
15beds on weekdays and 20 to 30 beds on weekends.
Planned improvementscould free up another 40 to 70
beds daily. However, while this represents a reduction
of more than 10 percent of the jail’s population, it is
termed “inconsequentialin the face of future demand.”

Therefore, equally positive is the formation of the
ongoing County Justice CoordinatingCommittee to ex-
pedite the resolution of operational problems and foster
a climate of support for innovation. It is possible that
had such a recognized coordinating committee been in
place from the beginning, the process of gaining county
board and legislative approvai might have been expedited.
Their “comfort level” would have been greater than it was
with simply receiving a request from the sheriff.

However, it is also important to note two admoni-
tionsin the 1990report to the legislature on “waysand
meansto improve the administrationof the criminaljus-
tice system.” These provisos apply to planning
trade-offs that must be recognized by general govern-
ment officialswho are successfulin establishingor being
able towork with a coordinated criminal justice system:

1. The better functioning and coordinated the
system, the lessthat canbe gained by delaying
the decision to build once the need is identi-
fied; and

2. The better functioning and coordinated the
system, the more building with “future flexi-
bility is of paramount importance.”

In other words, the better functioning and coordi-
nated the system, the less fat there is to absorb shocks
and the more important it is for general governmentof-
ficials to be responsive.

Source: Hennepin County Board of Commissioners,Hennepin County Sheriff, Hennepin County Attorney, Fourth Judicial District
Court, and Minneapolis Police Department, Hennepin’s Criminal Justice System and the New Public Facility (Minneapolis,
January 1990).
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This opportunity is particularly advantageous because,
in building a jail, general government elected officials gain
new authority to command cooperation. Most criminal jus-
tice officials will respect the general government officials’
right to ask for a thorough review simply because they are
asked to foot the bill. Furthermore, this political authority
generally is backed by the general government’s legal au-
thority not to take action if whatever conditions they deem
appropriate —including cooperative efforts—are not met.

Determining the Nature
of Future Prison and Jail Needs

The final area of inquiry in determining whether to
build is future need. Budgetary oversight should look for
the response in terms of what kind of spacewill be needed,
not just how much. It isvery important, however, that gen-
eral government officials not interpret this to mean that
they should make design decisions. This should ultimately
be the purview of the sheriff or prison administrator who
will be running the facility.® Instead, general government
officials should be concerned about the various types of
space needed and should convey early and clearly that
they expect to see a level of analysis that identifies:

1 The types of inmates that are being held in
the state or county correctional system as a
whole;

2. Whether there will be any major shifts in
these types of populations in the future;

3. The types of space and levels of security being
used to hold the various classes of inmates;

4. The types of needs that will be met by the
new facility; and

5. A projection of the number of beds needed
and the proportion of inmates requiring
more costly security.

The fifth factor —analysisof the typesof prisoner pop-
ulations to be housed—will be the most difficult to pro-
duce, but it iscrucial. Correctional expertsemphasizethat
this analysisis the first step in assuring that the design of
the facilitywill minimize management problems. General
governmentofficialsshouldregard this informationas the
most crucial step in controlling costs. For example, as
noted in Chapter 3, jail expansion may provide the oppor-
tunity to separate the detention population from those in-
dividuals who have been found guilty and sentenced to
servetime in jail. Those detained awaitingtrial, suchasan
accused murderer or those with long criminal records,
need much higher security and, therefore, a much more
expensive facility than the type of person sentenced to
serve time in jail, such as drunk drivers.

The same relationship between the cost of the facility
and its level of securityexistsin prison construction and is
at the heart of prison planning. This is in contrast to jail
planning, for which system analysis and coordination of
first importance. The greater importance of analysis of

security needs in prison planning derivesfromthe fact that
prison systems have fewer options for diverting inmates
and because prison systems have large enough popula-
tionsto make a separation of prisoners into different types
of facilities feasible and, therefore, economical. Howev-
er, asjail populations grow, the size of some subpopula-
tions may become large enough to justify different ar-
rangements. Finally, in addition to a security needs
analysis, state prison systems should be expected to pro-
duce a separate analysisof the future needsfor female, ge-
riatric, and long-term health services for those serving
mandatory sentences who cannot be released.

Projecting the need for space and analyzing the security
needs of a prison systemor in ajail design demandsa sophis-
tication in population projection that most jails and many
prison systems cannot produce. As noted elsewhere, many
factors determine how many people will be arrested, prose-
cuted, and sentenced tojail or prison, and how long they will
stay. Because these criminal justice activities operate inde-
pendently, they need to be tracked separately to determine
their total effect. Unfortunately, too often, all that is avail-
able is a statistical projection of historic penal population to-
tals, with no analysis of changes occurring in the system.

It hasbeen traditional to address changes outside the
system, which are expected to affect the total sue of the in-
mate population, under the assumption that if there is a
change, for example, in the numbers of people aged 18-30in
the general population, there will be a correspondingchange
in the inmate population. However, this type of modeling
hasbeen ineffectivein dealing with the ovemding effects of
increased drug arrests, which have brought in a much higher
percentage of females and blacks than traditionally have
been in the general inmate population, or with the increased
convictionsfor sexual or other abuse of females, which rep-
resent higher percentages of older white males.

Almost all systemsshould be able to produce ananal-
ysisof thefirstfourfactors, although the workloadsand/or
training of existing staff may require the use of outside
consultants. The more advancedthe internal planningand
coordination of the criminal justice system, the less need
there will be forconsultants. Nevertheless, targeted use of
consultants may surface alternative approaches to prob-
lemsthat were assumedtobe endemic. They also may give
support to system administrators when program sugges-
tions from general government officials are not fruitful.
For example, the Minnesota legislature suggested that
Hennepin County consider a night court to shorten the
time that defendants are detained in jail. An outside con-
sultant, through the National Center for State Courts, was
able to draw on national examplesto identifythe limits of
such a proposal.4

There are models that use a different statistical ap-
proach to simulate trends within the criminaljustice system.
They separately track a number of different offense cate-
gories, including not only how many areconvicted, but for
how longthey are sentenced and how long they will serve.
Such systems may require historic information on more
than 100variables and a means to update the information
regularly. Several projection models are summarized in
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Focus
Determining Future Space Needs
and Developing a Ten-Year Master Plan in Virginia

In 1989, the Virginia Department of Corrections
(DOC),followingpolicy direction from the governor’s
office, developed a ten-year master plan for prison
construction. The nature of the governor’s direction
was that, although the outgoing administration had in-
creased prison capacity by 45 percent, the ongoing
need forconstruction and itstype, location, and timing
needed to be documented for future administrations
and for the legislature.

Theten-year plan wasbuilt on elements that had re-
ceived legislative support during the just-completed 45
percent increase. First, because part of the increase had
to be carried out under mid-year emergency legislation
in order to provide space rapidly for unanticipated
growth, there was stronglegislativeand executivebudget
support for a sophisticated population projection model,
which the DOC had just brought on-line. Elected offi-
cials also were better able to focus on the intractable
need for prison space because the model more clearly
identified the limits of relief that could be provided by
alternatives, such as the Community Corrections Act.

Another element of consensus was the use of repeat
design. During the previous construction, five basic de-
signs had emerged that could be clearly identified and
understood by the legislature in terms of relative cost
and size: maximum-security buildingswith a corridorde-
sign of single cells, medium-security buildings with cells
large enough for two inmates surrounding an open day
area, medium- to minimum-security dormitory facilities
varying in size and perimeter security, small intensive
program facilities, and standardized program and sup-
port buildings. These components also could be com-
bined into multiple-facility complexes.

The third componentaccommodated two legislative
cost-saving policies that affected inmate housing. First, to
save money on construction, elected officialsbelieved it
was reasonable to house approximately half of the in-
mate population in dormitories. Given this legislativedi-
rection, prison administratorswere able to address secu-
rity concerns by focusing on perimeter security and by
planning for a small percentage of singlecellsto be con-
structed alongside dormitoriesto permit immediate sep-
aration of troublesome inmates.

The second cost-saving directive came from the leg-
islature’s historic reaction to federal court rulings else-
where, which led to a stance that all medium-security
cells should be built large enough to house more than
one inmate, if necessary. This decision to build in excess
capacity wasbalanced by legislativebudget language that
stipulated the amount of double-celling that would be
used, because the more double-celling, the lessneed for
new construction. The ten-year plan not only sized sup-
port facilities accordingly, but prison administrators strove

to get the understanding of elected officials that, while
honoring the system-wide average, they needed to re-
tain the flexibility to vary the actual amount of
double-celling to reflect the mission of each prison and
that inmate management dictated a lower level of
doubling-up in dormitories.

Afourtharea addressed in the plan wassiting and the
Environmental Impact Statement (EIS) process. The need
for a comprehensiveapproach to deciding where prison
expansionswould be located was felt stronglyby the gov-
ernor, various cabinet members, legal counsel, prison of-
ficials, and those legislatorswho had been involved in re-
cent site determinations. In the plan, DOC identified
nine areas in the state as locationsfor new prisons, inven-
toried the existing facilitiesfor expansion, and set priori-
ties for the appropriateness of each type of prison facility
for each area. This statewide assessment presumed that
the more sites addressed in a single EIS review, the less
the use of alternative sitescouldbe raised asan argument
againstany other given site, sinceall possible siteswould
be used eventually. Furthermore, DOC administrators
strove to underscore to elected officials that early site
identification was crucial to timely completion of facili-
ties without costly construction changes.

The final area of concern, particularly within DOC
management, was to clearly spell out the calendar that
must befollowed to open eachfacility in time to meet popu-
lation projections. Legislatorsand budget officers readily
appreciatedthe specificityproducedby this finalplanning
step. A ten-year matrix was developed with a timeline for
each of the 26 proposed facilitiesas to when the legisla-
ture would have to appropriate site acquisition funds,
when the site would have to be approved and purchased,
when the legislature would have to appropriate design
funds, and when construction fundswould have tobe ap-
propriated. Approximate costs, based on the use of re-
peat designs, were also presented for each fiscal year.

The existence of Virginia’s ten-year DOC master
plan depended on the willingness of an outgoing gover-
nor to announce publicly that his administration had not
“solved” the prison problem, the developmentof a signif-
icantly more sophisticatedand credible means to project
prison populationgrowth, the increased understandingof
the problem within the executive department of budget
and the legislative budget staff, and the sophistication
that the Department of Corrections had gained in the
firstad hoc round of dealingwith the explosive growth in
the prison population.

Like all planning documents, this master plan will be
modified by the action of succeeding governors and the
legislature as conditionswarrant. Nevertheless, it places
cost ramifications of currentpenalpolicies, and the needfor
timely action, clearly in the public arena.
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Chapter 8, and the National Institute of Corrections can
assist a prison or jail system in reviewing its needs.
Whatever statistical model is selected, elected offi-
cialsneed tobe aware of two constraints in their desire for
accurate inmate population projections. First, because
each systemisunique, ready answerswill not be available
unless an investment has been made in developing an ac-
curate data base. Every state’s criminal justice system
reacts differently to crime and has different demographic
conditionsthat influence crime. Thisis equally true for each
lozality. Therefore, a projection must be based on an accu-
rate, individualized data base, which takes time to develop.
Second, accurate projections cannot be derived from
statistical analyses alone, no matter how sophisticated.
Everyonewho has dealt with computers has heard the ad-
monition, “garbage in, garbage out.” All projection pro-
grams require a number of assumptions, such as how drug
arrestswill continue to rise, how installinga computerized
fingerprint identification system will affect convictions,
when revised parole guidelineswill be put into effect, and
what categories of inmates may experience reduced pa-
role rates. Relevantassumptionsmust be developedcoop-
eratively throughout the criminaljustice systemand be re-
viewed widely. Even when the best informed subjective
judgments are brought to bear on the objective statistical
model, these observationsfrom the Hennepin Countyjail
study still need to be kept in mind: “forecasting [isjmore of
an art than a science. .. .The fact that a difference[in fore-
casts] exists should be no surprise to any reader who follows
such statistically popular areas such as the stock market.”s

Summary

Elected officialsenter a complex world as they exer-
cise their oversight responsibilitiesin the decision to build
prison or jail space. Their contribution to the right deci-
sionsbeing made will be measured by their ability to ap-
preciate this complexity while holding criminal justice offi-
cials accountable. Criminal justice officials must be able to
document capacity limits, to catalog alternative programs
and policies that can reduce space needs, to present an anal-
ysis of the specific types and numbers of offenders who can
be diverted by these alternative programs, and to demon-
strate professional competence in making population projec-
tions. The process of producing this basic informationwill, in
and of itself, create criminal justice system improvements.

If the process is not working because criminal justice
officialsare not responding, then the general government
elected official will need to marshal the leadership to in-
sist on a collaborativeapproach, rather than adding to the
lack of cohesionby imposingjudgments from the outside.
On the other hand, if thoughtful criminal justice collabo-
ration is present, then general government officialsneed
to join constructively in that effort.

The Chinese characterfor “crisis”combinesthe char-
actersfor “dangerous” and for “opportunity.” A prison or
jail overcrowdingcrisis is often regarded only in terms of
the danger it represents to the staff, to the inmates, to
maintaining the integrity of sentencing decisions, to gen-
eral budget priorities, and to the possibility of federal

court intervention. The broad public interest would be
well served by focusing instead on the singular potential
presented by prison and jail overcrowding to forge crimi-
nal justice coordination and planning.

GENERAL GOVERNMENT OFFICIALS’
RESPONSIBILITY IN BUILDING
PRISONS AND JAILS

Once the decision ismade to construct a prison orjail,
general government elected officialsare presented with a
range of political issues, intergovernmental responsibili-
ties, and nuts and bolts challenges to protect the public
purse. Capital outlay authorization often must overcome
broad political concerns. Facility design issues provide
great potential for productive intergovernmental interac-
tion. Considering long-term operating costs, challenging
red tape, and managing construction are tests of govern-
ment’s ability to get the job done.

Sources of Funding

Opposition to funding will be held to a minimum if
general government officials have exercised their respon-
sibility to hold criminal justice officials accountable for
documenting current capacity, coordinated efforts for ef-
ficient system management, and analyzing the amount
and nature of future need. Therefore, securingthe money
to build a jail or prison depends heavily on the decision
processes described in the previous section. The voters—
orthe state fundingauthority in those states that assist lo-
calities—will expect answersto the same basic questions.

The actual authorization for the capital outlay de-
pends on the source of funding. The most common
sourcesof fundingand the political dynamicsof the autho-
rization process are as follows:

m  General Tax Revenue—Capital outlay authoriza-
tion may be the final step of the decision process
to approve the need for additional space. This is
particularly true for prisons that are funded out
of general tax revenues through the annual capi-
tal improvement budget of the state. Politicswill
be limited to the legislative/executive politics of
setting budget priorities.

m  General Obligation Bonds—The documentation
of the need for correctional space may have tobe
put before the voters. If proper analysishasbeen
done, most political questions will be resolved
well enough to carry the issue at the polls.

m  State Funding of Local Jail Construction— At
least sevenstates (Virginia, California, Kentucky,
Louisiana, Alaska, Georgia, and Ohio) provide
funding for local jail construction.® In this in-
stance, state-local relations becomes the political
focus because the granting of state funds is sel-
dom automatic and entails some degree of state
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review of the local decision. Not surprisingly, the
greater the stateaid, the more substantive the re-
view. In addition, most states cap the amount al-
located to localities.

For example, if state funds come froma gen-
eral obligation bond, the bond authorization will
limit the amount of money available. Therefore,
if more localities apply for funding than the
money available, the amount they receive may be
reduced, or there will be a limit on the number of
localities receiving funds. In Ohio, for example,
although state appropriations have provided for up
to a 50 percent state match for county full-service
jails, no facility has received more than 30 percent
state funding for single-county or 42 percent for
multijurisdictional jails.” As the California case
study notes, only a limited number of localities
receive funding from each state bond, although
each does receive 100 percent of the cost of itsjall.

In states that use general tax revenues, the
total amount contributed to any one locality is
capped, at least in part, to avoid localities being
able to cash a blank check on the state treasury
for their construction decisions. For example, in
Virginia, while small projectswill receive 50 per-
cent state funds, no locality can receive more than
$1.2 million. It is notable, however, that in an effort
to influence local decisions through its state fund-
ing, Virginia has removed this dollar cap for region-
al jail facilities, which are eligibleto receive 50 per-
cent funding no matter how costly the facility.

Private Financing— Several private companies
design, finance, build, as well as operate prison
facilities. They have great interest in equity fi-
nancing because, of all of their services, it offers
the most secure opportunityfor profit. The grow-
ing popularity of privatization has helped over-
come concerns about the additional cost to the
public of suchprivate financing. Therefore, asin-
mate population growth has necessitated aggres-
sive building programs, governmentshave turned
to lease-backs and other private financing alter-
natives. For example, financing five prisons with
general obligationbonds between 1985and 1990
caused a severe drain on South Carolina’sbond-
ing capacity.® The sixth prison will use a de-
sign-build-finance private consortium that will
lease the prison to the state.

Drug Forfeiture Funds—The federal govern-
ment hasbeen able to use substantial funds from
asset forfeitures for prison construction. In May
1990, the U.S. Attorney General reported that
“drugtraffickers[were]financingtheir own ‘hou-
sing’—to the tune of $376 million in new prison
construction!”* Recent action by many states to
enact state lawsparallel to federal forfeiture laws
can present a similar potential to use forfeiture
fundsfor state prison andjail construction. Asthe
Attorney General’sstatement indicated, the pub-

lic politics of such financing are good, although
resistance could come fromother criminaljustice
agencies that have made use of the funds.

This summary of financing would not be complete
without mention of one other element that influencesthe
political receptivity tojail and prison construction:the ma-
jor budget shock it represents. This is especially true for
countyjail construction. The average cost of the minimum
and medium security prisons opened in 1989 was $30,000
to $50,000 per bed, and the average cost of additionsto ex-
isting facilities was $15,000 per bed.*® Even the debt ser-
vice on a 200-bed jail represents a significant budget in-
crease, especially in counties having relatively small
budgets that do not include school debt or public works
projects other than those that are financed by revenue
bonds. Therefore, even if the need is documented and
there is reason to believe that voters will accept the need,
there still may be strong political reluctance based simply
on the magnitude of the cost.

State Oversight of Local Jail Construction

Another reaction to the extraordinary local budget
impact of constructing new jail spaceis to seek state fund-
ing. Increased state funding often recognizesthe broad re-
sponsibility that the state has for criminaljustice. Not only
are many jail inmates accused of breaking a state law, but
frequently the demands on state prisonand probationser-
vices are directly affected by the lack of jail space. Argu-
ments against the state assuming more responsibility to
fund jail construction include limited state funds, tradi-
tional county responsibility, the use of jail terms for violat-
ing local ordinances, and limited state control over local
construction decisions.

No matter what balance of state/local funding is de-
cided on, state involvement in local jail constructiondeci-
sions can take on an intergovernmental focus of its own.
Three factors influence this focus. First, most county offi-
cials undertake a jail construction project only once in
their careers, while many states are involved in almost
continuousconstruction. Second, the design of a facility is
crucialtoits long-term operating costsand security. Third,
the design of a penal facility should reflect the inmate
management philosophy of its operator. There is general
agreement that the intergovernmental resolution to bal-
ance these three factors should be: The state can and
shouldhelp localitiesavoid costly operating errors, but the
state assistance should be given with enough flexibilityto
accommaodate local penal philosophies.

The Californiafocus study represents an innovation
in state assistance, which uses the need for new jail space
to leverage increased local coordination. In contrast,
many stateslimit their involvementto their regulatory au-
thority. Such state regulatory requirements cover minimum
standards, such as the number of square feet per inmate and
the capacity of kitchen, out-of-cell, and lavatory facilities.
These state standards usually reflect advisory standards de-
veloped by the American Public Health Association, the
American Correctional Association, and the U.S. Depart-
ment of Justice’s Federal Standards for Prisons and Jails.
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The California legislature worked with two
successive governors to forward five statewide bond
referendums between 1980 and 1988 totalling $1.455
billion for construction of local jails. Between 1980
and 1984, state funds provided about 14,000jail beds,
while county funding paid for another 10,000. Three
elements are central to the California program: local
system planning, state prioritization, and 100percent
state funding.

State legislation requires that county criminal jus-
tice committeesbe set up to examinethe role of the local
jail. These committees are required to complete a thor-
ough needs assessment and alternative analysis to sup-
port their need for new jail space. This process has fos-
tered a better flow of information between the jail and
the court. It has led toprocedural changesinbookingand
pretrial detention. It has highlighted the need for signifi-
cant technical improvements in population projections.

The state-required process also has forged sup-
port among the independent criminal justice authori-
ties for alternative programs. For example, the Los
Angeles County sheriff testified before the board of
supervisors in support of the probation department’s
budget requests that: “These programs of the Proba-
tion Department [community work crews, intensive
supervision, electronic surveillance, work furlough,
and others] reflect the kind of cooperative spirit that
must be shared by each and every component of our
criminaljustice system if we are to succeed in solvingthe
custody crisis.”

Local review frequently has led to significant
changes in the proposed jail facility. Therefore, it deter-
minesover one-third of the decisionfor state fundingun-
der the following criteria developed by a state advisory

Focus
California’s Role in Local Jail Planning and Finance

Source: U.S.Department of Justice, National Institute of Justice, “ConstructionBulletin: From Arizona to South Carolina; Transfer
of a Prison Design Model,” NIJ Reports, Washington, DC, August 1990.

committee to the department of corrections, which ad-
ministers the funds:

Degree of Need
Crowding: 102points
(with subtotals for present and future
crowding as represented by numbers
and percentages)

Facility Problems: 125points
(including fire and life safety, 40
points; dilapidation, 50 points; and
other problems)

County Efforts to Solve Jail Problems
Alternatives to Incarceration: 67 points
(with subtotals for specific programs
and for “system performance”
measures such as incarceration rates)

Other Past Efforts: 50 points
(including past capital expenditures,
compliance with minimum jail
standards, quality of planning, and
readiness to proceed.)

Finally, maximum state pressure for thorough local
jail planningwas achieved and justified by the state’sde-
cision to fund the top-ranking projects 100 percent,
rather than giving something to everyone. While this
decision initially created an outcry from all the un-
funded counties that had applied, it produced new ap-
preciation for the level of local analysis it would take to
be funded by the state. Perhaps because state fundingis
neither token nor indiscriminate, four succeedingstate
bond referendums have had solid political backing.

Additional general health, fire, and building code require-
ments may be enforced by other government authorities.
However, such regulatory oversight usually does
not look at operating concerns, such as whether guards
have unobstructed lines of sight or whether design
changes can eliminate security posts for significant
long-term savings. Some states and the federal govern-
ment try to achieve suchan operational design review by
encouraging localities to use national inventories of re-
cently constructed jail and prison facilities. For exam-
ple, the Construction Information Exchange is a hew
National Institute of Justice (NIJ) program that has es-
tablished a National Directory of Corrections Construc-
tion, which is a guide to over 250 jails and prisons built
since 1978 with information on site adaptation, con-
struction costs, staffing levels, and operational costs.
The NIJ program also puts state prison and local jail of-

ficials in contact with colleagues who have experience
with particular designs.”

The federal government’saltruism in assisting states
and localities to use tested designs is mirrored by some
states as a service to their localities. For states that con-
tributeto local jail operating costs, however, there alsoisa
direct self-interest in encouraging design efficiencies. If
the state is not involved in the initial design, the potential
for state-local funding conflicts is heightened.

For example, Virginia, which ranks highest in state
funding of local jails,*? pays the salaries of sheriff’s depu-
ties (guards). The number of guard positionsfor each local
jail is determined by the state compensation board. This
board looks at state needs as a whole and attempts to
maintain equity across jurisdictions. On the other hand,
the state DOC performs security audits as part of its jail
certification program. DOC certification may require
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more staff positions because of the layout of the jail than
the compensation board has funded. Localities argue
that the state should fund what the state requires. The
state argues that the state should not have to fund staff in-
creases dictated by inefficient local design decisions.

Whether operating costs are a significant intergov-
ernmental concern or are funded by the same unit of gov-
ernment as construction, general government officials
need to be aware that operating costs over the life of ajail
or prisonwill be at least 10times the constructioncosts.?
Therefore, in both prison and jail construction, while the
design configuration should remain in the hands of the
sheriff or DOC, the government officialswhowill be fund-
ing the operational costs of the facilityare exercising legit-
imate oversight to set policy for staffingratios early in the
design process (see Figure 5-1).

Performance-based standards are one way that a state
can influence localitiesto make reasoned design decisions
without dictatingactual design. For example, the state can
tie itsjail construction funding to a guard/inmate staffing
ratio that does not exceed a state-specified level. Such a
requirement alsowould benefit local general government
officialsby surfacing staffing requirements well before the
jail is opened. This can help avoid the situation that oc-

curred in a few California counties where new jails re-
mained unopened because the counties could not afford
the required staffing. One jail sat empty for over ayear.*

Prototype designs, as mentioned in the focus study of
Virginia’s 10-yearplan, isanother approach being used in-
creasingly to enhance reasoned decisions in both prison
and jail construction. Repeat designs reduce surprises. This
not only cuts construction costs; it allows for uniform opera-
tion, budget control, training, and securityin large prison sys-
tems. Any structural or operational problems that do surface
can be eliminated in the next adaptation. Standard items
such as windows, fixtures, and roofing can be mass ordered.
Contractors can bid on a prison with documents virtually
identical to facilities that they have already built.

Use of prototype designs has taken on an expanded
intergovernmental dimension with the recent increase in
construction activity. The plans for a federal prison in
Phoenix were adapted for use by South Carolina under
NILI’s Construction Information Exchange. The South
Carolina facility was opened on a “record schedule and
budget.” This intergovernmental cooperation also was
able to resolve persistent legal questions, so that both the
U.S.Bureau of Prisonsand South Carolina have full rights
to the plans and construction documents for future use.'

$1,014,293
30-Year
Operational Costs

Source: National Council on Crime and Delinquency, 85 E&rs of Justice Reform, 1991

Figure 5-1
The Million-Dollar Prison Cell: $1,282,293

$85,000
Direct
Construction
costs

$183,000
Debt Service
30 Years X 10%
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Government Officials
as Construction Managers

Along with financingand early consideration of oper-
ating costs, construction management represents another
important area of general government involvement in
prison andjail construction. The challenge in construction
is for elected officials to strike the balance between stew-
ardship of the public purse and government efficiency.

Many states and some localities have been under
great pressure to expedite prison and jail construction.
This may be due to court orders or simply the need to
maintain reasonable operating conditions in the face of
population surges. The need for expedited construction
can involve general government officials in a number of
policy decisions, for example:

m  EIS Review and Comment —Expedited or concur-
rent review by environmental agencies may need
to be used. This may be accomplished by execu-
tive order or it may require emergency legisla-
tion, aswas enacted by Oregon in 1989.1

m  Emergency Budget Authorizations—If population
projections are suddenly exceeded, as they were
in 1988and 1989 in many jurisdictions, close coop-
eration may be required between the executive and
the legislatureto provide emergency space. Evento
maintain a planned construction program, annual
budget authorization procedures may need to be
examined to assure that contracts can be let effi-
ciently. Such a review of red tape may benefit capi-
tal outlay procedures in other government areas.

Construction Accountability—The high level of
prison construction in many states has led to an
examination of who should be responsible for
oversight: a general services agency with exper-
tise gained from overseeing other government
construction or the correctionsdepartmentthat will
be directly affected if there are construction delays.

®m  Policy Compromises—Most experienced elected of-
ficials appreciate that compromise is not always
bad. For example, although the use of inmate la-
bor may have to be limited to speed construction,
general government officials should expect sav-
ings from the increased use of repeat designs.

Some of these procedural decisions require action by
a majority of the elected officials. Others—includingthe
specific cost oversight considerations discussed below—
involveonly the top leadership, suchasthe governor’s of-
fice, the county executive, or the budget committee.

The followingfactors are key to cost-control decisions
and oversight by general government officials:

®  The later in the constructionprocess that changes
aremade, the more costly. The direct responsibil-
ity of general government leaders is to finalize
thesite decisionassoon aspossible. Theirover-

sight responsibility is to assure that the prison
orjail administrator is fully involved in the de-
sign phase before the start of construction and
regards decisions as essentially final to avoid
costly change orders.

B Average cost estimates may be significantlyaltered by
site adaptation costs, availability of utilities, and
the level of securitythe facility isdesignedto pro-
vide. Similarly, cost estimates for renovationsre-
quire detailed knowledge of asbestos removal,
health code requirements, and structural sound-
ness. The direct responsibility of general govern-
ment officialsis to provide budget flexibility until
these factors can be determined. Their oversight
responsibility includes establishing a detailed
long-range planning process that identifies these
factors early.

m  Correctional facilities are complex. To save
short-term and long-term costs, the direct re-
sponsibility of general government leaders is the
same as their oversight responsibility. They should
require assurancethat there is professional compe-
tence in construction management and an early,
comprehensive value-engineering review. Howev-
er, no single individual, especially elected officials,
should be able to impose sole judgement.

Summary

This entire overview of prison and jail construction
can be summarized in the same way: no single individual
should be able to impose sole judgement. The magnitude
of the budget impact for construction and operating costs
makes it imperative that general government officialsbe-
come involved. However, productive involvement de-
pends on respecting the balance that needs to be struck
between professional experience and political reality.
Correctional officials have the responsibility to present
well thought-out options and consequences of construc-
tion decisions. General government officials have the re-
sponsibility to address budget and environmental con-
cerns by using that information or calling for more.

Timely completion depends on the same informa-
tion flow. Correctional administrators can present con-
sequencesand they can expedite their owndecision pro-
cesses. Ultimately, however, it is general government
leaderswhowill establish the priority for timely comple-
tion by initiating the funding decisionand, as necessary,
conveyinga sense of urgency to other agencies involved
in construction.

Finally, intergovernmental assistance canbe very im-
portant in making informed decisions. Information banks,
performance standards, and requirements for criminal
justice impactanalysisneed not impingeon local integrity.
Instead, the earlier that general government officialsare
aware of these initiatives,the more they shouldappreciate
that they represent crucialguidance in a field where most
people have little experience.
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CONSEQUENCES OF INACTION:
COURT INTERVENTION

For many governments under court order for prison or
jail overcrowding, there is only one intergovernmental issue:
federal court intervention. As in most heated disputes, truth
lies on both sides. Many states and localities would not have
undertaken adequate capacity expansion without court ac-
tion or a threat of suit. At the same time, some court orders
have gone beyond prevailing practices and have intruded
into administrativeand legislative responsibilities.

Some statesand localities have been reluctant to rec-
ognize the need to expand their correctional facilities.
DOC or sheriff protestations of capacity restraints are
brushed aside by general government officials: “You told
us that last year and the year before and the year before
that. Yet, you’ve always found room and nothing has ex-
ploded.” Unsophisticated population projection models
have been inadequate and/or easily manipulatedby gener-
al government officials who resist surfacing the need for
construction so they can divert money to more popular
programs. Even complex statisticalprojections have failed
when there is no subjective review by and coordination
with other criminal justice agency initiatives.

Beyond such consciousavoidance, as this chapter al-
ready has established,even well-intentioned states and lo-
calities will find it hard to avoid overcrowding. The com-
plexity of prison and jail construction makes a timely
response to explosive population increases extremely dif-
ficult. Even expedited prototype constructionon an exist-
ing site seldom can be completed in less than two years
from budget authorization to occupancy. The process for
most facilitiestakes more than five yearsiif itbegins with a

comprehensive system analysis of alternatives or it in-
volves siting controversies(discussed in the next chapter).

Furthermore, many states and localities must over-
comeboth long-term neglect and explosive populationin-
creases. For example, until the 1980s, N0 new prisons or
state youth institutionshad been built in California for 20
years. Despite an aggressivebuilding program design that
will increase the system’s capacity from 28,155 inmates in
1984to 72,233 in 1994, the Californiasystem will be more
overcrowded in 1994than it is today (see Figure 5-2).17

Given the lack of political reward for spending large
sums On prison orjail constructionand the rapid increases
in the number of persons incarcerated since the
mid-1970s, it is not very surprising that 33 statesare under
federal court order for overcrowding.*® In addition, 25 per-
cent of the 508 jurisdictions that have large jails (more
than 100 inmates), and consequently hold approximately
81 percent of all jail inmates in the country, are under
court order to limit population in at least one jail.*

These federal court orders have been a significant
source of intergovernmental tension. The tension has its
roots in the constitutional protection of the rights of the
individual versus the will of the majority. Therefore, itisa
balance of power issue between judicial interpretation of
cruel and unusual punishment and the executive and leg-
islative reflection of the electorate’s priorities. However,
given that the most far-reaching decisions have been en-
tered in the federal courts, in practice, it also has been
framedasan intergovernmental issue of federal standards
of humane prison and jail operation versus state and local
government penal philosophies.

The remainder of this chapter reviews specific con-
cerns that have surfaced in trying to achievean acceptable
interbranchandintergovernmental balance. A brief histo-
ry of the evolution of court interventions sets the stage.

Figure 5-2
California Department of Corrections Population Projection versus Design Capacity
(assumes no 1990 or 1992 bonds for new construction)

* Includes 8,030 community beds.
Source: CDC Offender Information Services.
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This is followed by a discussion of the type of court over-
sight that has occurred and its ramifications, with particu-
lar emphasis on accreditation, the role of court masters,
and the duration of court orders. The ramifications of this
judicial oversight stress the involvement of elected gener-
al government officials and the effect of population caps.
Finally, prospectsfor change are discussed, includingindi-
cationsof reduced federal court involvementand the role
of individual state and federal judges.

Evolution of Court Response
to Conditions of Confinement

Application of the U.S. Bill of Rights to protect of-
fenders is a relatively new phenomenon. Even more re-
cent is the notion that federal courts should intercede in
state correctional systemsand remedy perceived constitu-
tional violations affecting inmates. Before the 1960s, the
judicial role in correctionswas limited to the interpreta-
tion of statutes and review of some administrative actions.
By the mid-1960s, the federal judicial posture regarding
the internal management of prisons had begun to shift to
active involvement.

This increased federal court activity was not limited
to, nor was it exclusively spurred by, deplorableconditions
in state and local corrections systems. It was part of a
broad philosophical focus on federal oversight, which in-
cluded mental health treatment, welfare administration,
educationfinance, and school desegregation. All of these
policy areas now have judicially determined criteria that
state officialsmust follow in order to achieve compliance
with federal court orders.

In the field of corrections, federal court decisions
have been based largelyon the Eighth Amendment’s pro-
tection against cruel and unusual punishment, the Four-
teenth Amendment’s due process and equal protection
guarantees, and the federal CivilRightsAct of 7871. These
federal provisions have not been applied just to remedy
overcrowding. Whereas 33 states are under court order
for conditions of confinement that include overcrowding,
eight more states have been successfully sued for uncon-
stitutional administrative practices alone, some of which
include violations of First Amendment rights of freedom
of religion and speech. Such judicial oversight is almost
without precedent among Western nations where, in lieu
of constitutional litigation, the tendency has been to rely
on specialinspectoratesand procurator offices, superviso-
ry judges and magistrates designated for this particular
purpose, and visiting commissions and committees.?

The swing toward active court intervention has been
seen as necessary but sometimesexcessive. The following
comments of the U.S. Supreme Court in Bell v. Wolfish
(1979) expressthe dichotomy well and highlight the funda-
mental intergovernmental balance at issue:

There was a time not too long ago when the fed-
eral judiciary took a completely “hands-off” ap-
proach to the problem of prison administration.
In recent years, however, these courts largely
have discarded this “hands-off”attitude and have
waded into this complex arena. The deplorable

conditions and draconian restrictions of some of
our Nation’s prisons are too well known to re-
quire recounting here, and the federal courts
rightly have condemned these sordid aspects of
our prison system. But many of these same courts
have, in the name of the Constitution,become in-
creasingly enmeshed in the minutiae of prison
operations.Judges, after all, are human. They, no
lessthan othersin our society, have a natural ten-
dency to believe that their individual solutionsto
often intractable problems are better and more
workable than those of the persons who are ac-
tually charged with and trained in the running of
the particular institution under examination. But
under the Constitution, the first question to be
answered in not whose plan is best, but to what
branch of the Government is lodged theauthority
to initially devise the plan. This does not mean
that constitutional rights are not to be scrupu-
lously observed. It does mean, however, that the
inquiry of federal courtsinto prison management
must be limited to the issue of whether a particu-
lar system violates any prohibition of the Consti-
tution, or in the case of a federal prison, a statute.
The wide range of “judgment calls” that meet
constitutional and statutory requirements are
confined to officials outside of the Judicial
Branch of Government.*

In 1991, the U.S. Supreme Court signaleda return to
lessinterventionin a 5-to-4 opinionin Wilsonv. Seiter. The
majority opinion recognizedthat states often have limited
resourcesto deal with tough problemsand found that pris-
oners must prove more than the mere existence of poor
prisorr conditions to establish cruel and unusual punish-
ment. Justice Antonin Scalia observed that use of the
word “punishment” in the Eighth Amendment implies
some degree of intent. Writing for the majority, he also
maintained that claims of unconstitutional prison condi-
tions have to be analyzed one by one, rather than on the
basis of whether the “overall conditions” are so bad asto
violate the Constitution. The dissent noted that the stan-
dard “likely will prove impossible to apply in many cases. In-
humane prison conditions often are the result of cumulative
actions and inactions by numerous officials inside and out-
side & prison, sometimesover a long period of time.”?

The Nature of Judicial Oversight

Federal court action has been both pervasive and de-
tailed. As of January 1990, only five states had neverbeen
involved in some type of federal litigation challenging
overcrowdingand/orconditionsin their prisons, according
tothe American Civil LibertiesUnion’s (ACLU) National
Prison Project. As previously noted, 41 states (plus the
District of Columbia, Puerto Rico, and the Virgin Islands)
are currently under court order or consent decree to reduce
population levels and/or improve the conditions of confine-
ment in eithertheir entire correctional system or a major fa-
cility.”® As noted, approximately, 20 percent of dll the na-
tion’s jail inmates are in facilitiesthat are under court order.
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For some, the pervasiveness of such federal court in-
volvement in itself raises serious intergovernmental con-
cern. Others may accept the need for court protection of
imprisoned individuals, given their status as political pa-
riahs, but they question the fact that individual judges can
dictateadministrativedetails. Not onlyisthis seen asusur-
pation of power, but solutionsare sometimesmarred from
too limited a focus. Judges are seen as being concerned
only about the inmate rights in the case before them and
not about broader issues of public safety, institutional se-
curity, system impacts, or general governmentbudget lim-
itations. Examples of court ordered remedies include:

m In Philadelphia, a 1988 federal court order
stopped the jailing of defendants who are ar-
rested on bench warrants because they fail to
make scheduled court appearances. Since that
order went into effect, bench warrants have in-
creased from 20,000 to 34,000. According to the
former staff director of a criminal justice task
force appointed by Pennsylvania’s chief justice,
“Why on God’s earth would anyone show up in
court and face substantial risk of conviction and
lengthy (often mandatory) prison sentences if he
can remain free with impunity?”

m In October 1985,a federal court ordered Tennes-
see not to accept any felons into the state system
unless there was space available. That order
solved overcrowding in state facilities, but the in-
mates did not disappear. Almost immediately,
the number of felons being held in local jails be-
gan to increase.? In 1989, 25.7 percent of Tennes-
see’sstate prisonerswere being held in localjails;
in 1990, 18 percent were reported backed up.?

= Followingthe court handing down a 248-page or-
der in the Texas case of Ruiz v. Estelle (1980),
there were twice asmany riots in the Texasprison
system in six months as in the preceding eight
years; there were 13 escape attempts, compared
to only two the previous year; and four inmates
were Killed by other prisoners, the greatest num-
ber in nearly a decade. According to observers, in-
mates had heightened expectations and officers
were less certain about the enforcement of some
rules and how they were to carry out their duties.”

m A study released in 1983 reported that “the
costs of implementing guaranteed rights [from
court orders] ranged from as littleas $5million
for some county governments to as much as $1
billion or more for some state governments.”?
These costs have escalated in the ensuing de-
cade. In a more recent example, the Georgia
Association of Counties reported that over
$240 million was appropriated for some 13,000
prison and probation beds during 1989and 1990
to extricate the state from the threat of a law-
suit that would have resulted in federal take-
over of the entire Georgia DOC.”?

These examples reflect the major administrativeand po-
litical concernsthat have arisen out of court actions: pris-
oner release, administrative interference, and cost.

Several steps typically precede such court directives.
First, a suitis filed. Although it must be filed in the name
of a prisoner or class of prisoners affected by the alleged
unconstitutional conditions, virtually all major suits have
been spurred by outside legal counsel, such as ACLU.
There then ensues a period of negotiation. If the negoti-
ation does not result in a consent decree, the case will go
before a judge (or, possibly, a panel of judges if a state or
federal law is being challenged as unconstitutional).

The period of negotiation may stretch for years. Dur-
ing that time, the court will become familiar with the de-
tails of the situation, and the judge will be better able to
determine whether the defendants are acting in good
faith. For example, after years of negotiation with various
Cook County (Chicago)officials, the judge ordered desig-
nated criminaljustice officialsto agree on aplan to relieve
jail overcrowding, including officialssuch as the chief pro-
bation officer and the clerk of court, who normally were
not included in the past. If any of the officials refused to
participate, they could be held in contempt.

Equally important, the criminal justice officials view
negotiating a consent decree as a way to protect their in-
terests. Thealternative isa court order, developedas “the
judge’s isolated response to factsand issues sifted through
the adversary process.”* However, general government
elected officialsare asapt to be critical of consent decrees
as they are of court ordersbased on a finding of guilt be-
cause they both represent a compromise between correc-
tional administratorsand inmate representatives. There-
fore, the starting point is typically well beyond what has
been supported by the legislature or the executive.

Specific court directivesalso may be issued from the
time the court agrees to hear the case if public officials or
administrators are found to be not acting to relieve the
conditions. These additional requirements may include
restrainingorders to halt an activity or contempt of court
rulings. Such judicial actions are often the focus of the
most intense separation-of-powersdisputes, and descrip-
tions of such disputes have been painted in polar ex-
tremes: a conscientious judge frustrated with recalcitrant
state/local officials versus resource-strapped state/local
officials beleaguered by arbitrary rulings.

Three aspects fuel this conflict: the elevated role of
amici litigants, determination that “the totality of condi-
tions” is unconstitutional, and the use of special masters.
Unlike typical lawsuits, amici curiae or “friends of the
court” participate fully with the lawyerwho represents the
inmate plaintiff(s). These public interest group lawyers,
therefore, will meet with the judge assigned to the case
during early negotiations. This can result in their using
their broad awareness of penal suitsto expand the inmate’s
case to issues in which they perceive the judge has special
interest.*! What may startasa narrowly focused inmate com-
plaint of inadequate medical care, as in Newrnan v. Alabama
(1972), can become a class action for major penal reform.

Rulings and consent decrees based on the totality of
conditions may encompass a long list of items, many of
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which would not be found unconstitutional in another set-
ting. Supreme Court decisionsin 1991and 1992,which will
be discussed later, have calledinto question the practice of
continuing a court order or consent decree until every
condition is met.

The use of special masters also can broaden the issues
under dispute, and it can significantlyincrease the detail
of the court’s intervention. Of the 41 states under court
order or consent decree, 21 have special masters, moni-
tors, or mediators appointed by the judge.*? In most cases,
the special master has the sole task of overseeing com-
pliance with judicial orders. This allows the judge to be
very specificin oversight and is usually the origin of com-
plaints that the judge is running a jail or prison system.

Examples of the kinds of intrusion that have occurred
include critiquing the condition of the prison library’s law
books, issuing pencils to inmates in solitary confinement,
determining which inmates would be removed to commu-
nity facilities, and having unlimited access for inmate in-
terviews. Although Federal Rule of Civil Procedure 53
providesforthe appointment of special masters onlywhen
“some exceptional condition requires it,” the determina-
tion of “exceptional’isup to the judge. Onejudge may ap-
point a specialmaster only “toobserve and report their ob-
servations to the court”; another may give the special
master the “authority to supervise, coordinate, and ap-
proveall stepstaken by the defendants to effectuatecom-
pliance.”* Whatever the initial authority given the special
master, it is enhanced by (1) limited responsibilities com-
pared to prison administrators, (2) the fact that the master
may hold the position longer than individual prison officials,
and (3) the expertise of the master in the eyes of the judge.

There has been a significant number of U.S. Supreme
Court rulingsthat have urged judicial restraint to avoid over-
stepping the judge’s proper role in the balance of powers:

In 1972—“Federal courts sit not to supervise pris-
onsbut to enforce the constitutional rights of
all “persons’ including prisoners. We are not
unmindful that prison officials must be ac-
corded latitude in the administration of prison
affairs, and that prisoners necessarily are sub-
ject to appropriate rules and regulations.”*

In 1974—“We should not be too ready to exercise
oversight and put aside the judgment of prison
administrators. . .. The operation of a correc-
tional institution is at best an extraordinarily
difficult undertaking . ... [Prison officials must
have] necessary discretion without being sub-
ject to unduly crippling constitutional impedi-
ment~.”"~~

In 1979—“Inquiry of federal courts into prison
management must be limited to the issue of
whether a particular systemviolatesany pro-
hibition of the constitution or, in the case of a
federal prison, a statute”*

In 1981—‘A prison’s internal security ispeculiar-
ly a matter normally left to the discretion of
prison administrators”’

In 1983 —*“Prisonofficialshave broad administra-
tive and discretionary authority over the in-
stitutions they manage”3®

From the Court of Appeals for the Second Circuit:

In 1982—“Theduty to protect inmates’ constitu-
tional rights, however, does not confer the
power to manage prisons, for which courts
are ill-equipped, or the capacity to sec-
ond-guessprisonadministrators. ...Ourtask
is limited to enforcing constitutional stan-
dards and does not embrace superintending
prison administration.”*

These opinions are cited to demonstrate the length of
time that the U.S. Supreme Court has been making the
same point about the separation of powers. From the per-
spective of state and local officials interviewed for this
study, little has changed.

Theduration of court ordersisa final indicationof the
nature of judicial oversight. In most cases, complianceisa
long and arduous journey that requires years of combined
effort by general government and criminal justice offi-
cials. For example, inmate David Ruiz first filed suit
against the Texas Department of Corrections Prison Di-
rector Jim Estelle in 1972. After years of federal and state
investigation and court action, the case came to trial in
1978. The trial lasted a year. In 1980, U.S. District Judge
William Wayne Justice placed the entire prison system un-
der court order for overcrowding and unconstitutional
conditions. During those 10years under federal court or-
der, contempt orderswere entered and vacated, a special
master was appointed, and additional litigation was initi-
ated because of the impact of changes in the state prison
system on local jails. Judge Justice is expected to approvea
final settlementbetween Texas officials and inmates in late
1992, 20 years after the suit was filed. It should be noted that
Texas prison officials, the governor, and legislature bitterly
contested federal intervention in the early stages.

Texas is not an aberrant case. Numerous other states
have had all or parts of their correctional system under
court order for over a decade. The length of such suits
have four origins:

I Thedetail and breadth of some court orders and
consent decrees make compliance seem like the
labors of Hercules.

i Following precedent set in civil rights appeals,
judges need assurance not only that the uncon-
stitutional practices have been discontinued
but that there is no reasonable expectation that
they will recur.®

In many jurisdictions, increased law enforce-
ment, longer sentences, and the war on drugs
have overwhelmed much if not all of the progress
made in the correctional system to remedy un-
constitutional crowding and the program limita-
tions such crowding may produce.

Stateor local officialsmaybe slowto respond. For
example, in Rufo v. Inmates of Suffolk CountyJail,
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the Suffolk County, Massachusetts, cases that
were decidedby the U.S. Supreme Court in 1992,
the District Court suit was first filed in 1971. A
new jail was supposedto have been completedby
1983, but construction was not started until 1987
and the facility was not opened until 1990.#

Ramifications of Court Suits

Threats of court suitsand court orders have had nu-
merous consequences. Correctional space and program
needshavebeen addressed. Elected officialshave become
more directly concerned. Planning has been enhanced.
Coordination has been forged. Administrative changes
have occurred. Many of these changes have come at sub-
stantial cost, however, including early release of inmates
and serious tension over intergovernmental control.

System Improvements
at the Price of Budget Control

Overall, perhaps the greatest effect of suits over con-
ditions of confinement is the precedent they set. Ru-
lings—such asa minimum of 63square feet of living space
fora cell holding two people —established standards used
by most jurisdictionsto try to avoid a successful suit. Con-
sequently, efforts to avoid suit, as much as court orders,
have resulted in a significant growth in spending to con-
struct prisons and jails. The proportion of correctional
budgets consumed by construction grew from 7.7 percent
in 1977 to 11.2 percent in 1985.%2 This increase is all the
more notable given that operating costsalsowere escalat-
ing rapidly because of the growing number of prisoners.

The opportunity for program improvements presented
to correctional officials by court intervention has been
another avenue of change. Often, ajudge has shown great
sympathy to correctional needs that, routinely, have been
rejected in legislative and executive budget actions. The
opportunity this sympathy represents is magnified by the
factthat, under Section 1983cf the Civil Rights Act of 1871,
suits are usually filed against the DOC director or the
sheriff. Suitsrarely arefiled againstthe state or the gover-
nor. Even if the correctional head wanted to go only asfar
as general government elected officials had supported in
the past, suchloyalty could comeat the expenseof the cor-
rectional administrator’sown standingin the judge’s eyes.
It is the administrator who would appear insensitive, un-
cooperative, or incompetent, perhaps resulting in even
harsher court orders to “get his attention.”

Another significant avenue for correctional system
improvementsthat has arisen out of court suits is the de-
velopment of national accreditation programs. Estab-
lished in the late 1970s, the American Correctional Asso-
ciation’s Commission on Accreditation for Corrections
became the first major accreditation system dealingexclu-
sively with public agencies.** Accreditation has become
the best insurance policy against suit, not only for condi-
tions of confinement, but also for liability in cases of sui-
cide or other injuries. Increasingly, judges are using ACA
standards as their measure of compliance.

Although the judge’s sympathy is driven by consider-
ation of what a solid correctional program shouldbe, state

and local officials have been quick to point out that the
judge has no responsibility for funding. Unlike executives
and the legislature, federal judges (who are not elected)
need to give no consideration to cutting other programs,
raising taxes, or losing their position.

Therefore, court suits frequently have resulted in
general government elected officials realizing that they
must become involved directly in correctional issues.
Whereas in the past there simply was no political gain in
being involved, a court suit can make it a loss not to be.
Generally, this recognition has not come until the suit is
well under way and a consent degree between the judge
and the correctional administrator is entered into.

One governor,who inherited a statewhose entireprison
system was under court order, had previously served as
speaker of the House in his state legislature. He described
the typical situation around the country in this way.

There isno romance in corrections. The romance
isin educationand all those kinds of things. [Gov-
ernors] kept pushing it back and pushing it back
hoping it would go away. And, if you look at gover-
nors, for most of them it did go away, because they
went out of office before they really had to deal
with it. The point is that the only continuity that you
have in state government is in the legislature.*

He strongly advocated state legislation requiring that the
legislative leadership agree to any consent decree before
it is entered into.

Legislatorsand executiveswho have become involved
in trying to avoid a court suit or getting out from under a
court suitoften have gained new appreciation for planning
and coordination,asthey have seen their best effortsover-
whelmed by increased law enforcement and longer sen-
tences. Within the legislature, they become strongadvocates
of fiscal impact statements for sentencing legislation.
Some governors have used their position to address the
lack of system coordination by creating commissionsthat
broadly represent all criminal justice interests.

Population Caps

Too often, however, establishingan effectiveplanning
and projection capability or getting the cooperation of all
criminal justice elements does not produce results fast
enough. At least in the interim, until new facilitiescan be
built or system changesmade, a population capis often im-
posed on the jail or prison system’s population. Some-
times, local officials have exercised control over how the
capisattained; in other instances, a judge has imposed the
way in which it will be accomplished.

Population caps are achieved through a variety of mea-
sures, but they are basicallyeither a back door to release cur-
rent inmatesor a front-door refusal to admit new ones. The
degree of overcrowding usually dictates whether the mea-
sures are programmatically sound or represent an ultimate
spilling over of the correctional arisishack into the streets.

For example, prisoners have been able to earn “good
time” routinely in many states and localitiesforyears, and
it is not regarded as early release but simply a tool to
modify inmatebehavior. However, jurisdictionsthat begin
using “good time” credits in the midst of an overcrowding
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crisis may need to answer more public safety questions.
While eliminating money bail for petty offenders is a
front-end meansto reduce the number of jail detainees, to
many people it is a desirable policy change.

Other policy changes to meet population caps have
notbeen justified as easily. First, early release compromis-
esthe integrity of sentencing. It has been reported in Los
Angeles, which released more than 300,000 jail inmates
early between May 1988 and May 1990, that convicted
criminals are refusing probation sentences because they
know they will be free of supervision earlier by being re-
leased from jail.** The same phenomenon was reported in
a 1989Harris County study of 900 felony cases sentenced
directly to prison: “[E]vidence confirmeda growing sense
among local criminal justice officials that offenderswere
beginning to view probation as the more heavy sanction
when compared with the rapid turn around presently be-
ing experienced in the Texas prison system.”#

Second, refusal to accept inmates often creates inter-
governmental conflicts. A county sheriff’s refusal to ac-
cept minor arrestees may mean that the city cannot get
drunks off the streets; other arrestees may crowd the mu-
nicipal lockup over the weekend. Municipal law enforce-
ment is frustrated further when waiting lists are estab-
lished by some sheriffs for those convicted to serve time in
jail. The Ohio Associationof Counties estimated that, in No-
vember 1988, 4,000 convicted offendersin over one-third of
the counties were waiting to serve their jail sentences.*’

The county/state conflict over state DOC refusal to
take state sentenced felonsbacked up in local jails was dis-
cussed in the previous chapter. As noted by the National
Association of Counties, “on their list of most hated man-
dates, county officials have always ranked the dumping of
state prisoners near the top.”*® However, the number of
state prisoners held by jails did drop during 1990. There
were nearly 4,100 or 17 percent fewer state prisonersre-
ported backed up in local jails than in the previous year,
which had seen a record number.* This relief was due large-
ly to aggressive prison construction programs coming
on-line in selected states. It is too soon to tell whether
this trend will continue, orwhether new capacity will be
overtaken by even more aggressive sentencing and law
enforcement.

Local relief also has not occurred across the board.
The impact on some jails is greater than ever from state
prisonersawaiting transfer; otherswill see the relief they
experience in oneyear disappearthe next. The very nature
of constructing facilities means that new prison beds do
not come on-line in sustained increments. Often, the de-
gree of intergovernmental tension—indeed, whether or
not local suits are filed against the state—depends on
whether the localities trust ongoing state efforts to in-
crease prison capacity, rather than the actual number of
state inmates backed up in local jails. Texas” governor re-
cently focused on that trust in indicating that she would
not sign a $1.6 billion, 28,500-bed, prison reform package
financed with new taxes, unless the 13counties pursuing
lawsuits against the state dropped those suits.*®

Finally, it is difficult to answer the public safety con-
cernsraised by both early release and refusal to admit new

Focus
The Intergovernmental Impact
of System Imbalance

By March 1989, the number of state inmates
backlogged in Georgia’s county jails had reached
4,000. In response to this crisis, the governor im-
plemented an accelerated release program for
low-level, nonviolent offenders, along with addi-
tional fast- track, emergency construction of 1,600
beds. The intent was to reduce the backlog to 1,000
by the end of the year.

However, increased arrests, prosecution, and
sentencing continued to outstrip the accelerated re-
lease policy. After one year, the number of state in-
mates backed up in local jails was reduced by only
600. This minor reduction occurred despite the fact
that during the year over 3,100 beds were added to
the state prison system and an average of 1,400 of-
fenders per month were released through the accel-

erated release program.

offenders. For example, anyone with bail set at less than
$5,000 isautomatically released in Los Angeles.** Howev-
er, a similarfederal court order for Philadelphia’sjail pro-
duced a strong reaction from the prosecutor, who refused
to cooperate. An even more dramatic stance was taken by
a Massachusetts sheriff, whose jail had been under a
court-ordered population cap since the mid-1980s. When
the alternative sentencing programs he had initiated and
selective release still left him with 30 sentenced people on
the street awaiting admission and no more inmates eligi-
ble forearly release, he took over a local armoryby usinga
17th century provision giving the sheriff broad powers to
keep the peace. This public demonstration got local gov-
ernment officials to approve construction of a new jail.
Some states have tried to address public safety con-
cerns and reduce court intervention through emergency
release legislation. At least 15 states have emergency re-
lease programs to relieve prison overcrowding; 13are pro-
vided by statute.?> Most of the early release provisions re-
quire a declaration of emergency by the governor,
followed by across-the-board sentence reductions by
enoughdayssothat the number of inmatesreleasedbrings
the population below the cap. Most release programs ex-
clude at least some categories of violent and sex crimes.
It is not uncommon to spread the burden for the deci-
sion to release inmates. Ohio enacted a law in 1987 that
requires legislative review of DOC’s request, although
the ultimate authority to accept or reject the legislature’s
or DOC’s recommendation resides with the governor.>
Borrowing on that precedent, the 1990 Ohio Governor’s
Committee on Prison and Jail Crowding recommended
authorizing a formal jail population committee in each
county to establish an emergency admission and release
plan. According to the committee, “The recommendation
would allow various actorsin the local criminal justice system
to offer input and share political responsibility.”>* In fact, itis
particularly appropriate to increase local involvement be-
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cause court, prosecutor, and public defender offices will be
affected by how cases are scheduled.

Emergency release underscores the fact that popula-
tion caps simply delay —but do not eliminate —the need
for permanent policy changes and investments in the
criminal justice system that support those policies. Pro-
grams may start out excluding public safety risks, such as
violent offenders and sex offenders, but since the remain-
der are also the target of alternative sanctions, systems
have run out of eligible inmates and have had no choice
but to begin releasing increasingly dangerous inmates.

Future Prospects
for Conditions of Confinement Suits

Several movements have the potential to reduce the
impact of federal court suits regarding conditions of con-
finement: Supreme Court rulings, administrative exhaus-
tion, and changes in judicial philosophy.

In Wilson v. Seiter (1991), the U.S. Supreme Court
ruled that prisoners must prove deliberate indifferenceon
the of part of prison officialsin cruel and unusual punish-
ment cases. This decision shifts the focus from intent to
the conditions themselves and should make it easier for
state and local officials to achieve compliance.

In Rufo v. Suffolk (1992), the Supreme Court further
signaled its desire to reduce federal court involvement by
overruling the position takenby a lower court that it could
not modify a consent decree. The 6-to-2opinion held that
a court cannot hold local officials to every item agreed to
under a consent decree simply because it was agreed to. If
the local government can establish unanticipated changes
in circumstances—including population growth, extraor-
dinary compliance costs, or public safety concerns raised
by population caps —thenthe court must justify, on consti-
tutional grounds, why specific conditions of the original
consent decree must be enforced.* In this case, the issue
was single-celling of pretrial detainees, on which the Su-
preme Court did not rule.

These two decisions also contained significant lan-
guageregardinganother major source of intergovernmen-
tal conflict: the executive and legislative obligation to fund
improvements. In Rufo, Justice Sandra Day O’Connor,
concurring, observed that:

State and local governments are responsible for
providing a wide range of services. Public officials
often operate within difficult fiscal constraints;
every dollar spent for one purpose isa dollar that
cannot be spent for something else. While the
lack of resources can never excuse a failure to
obey constitutional requirements, it can provide a
basis for concluding that continued compliance with
a decree obligation is no longer “equitable,”if, for
instance, the obligation turns out to be significantly
more expensive than anyone anticipated.>

In past rulings, financialimpedimentswere disregardedas
irrelevant to the determination of rights, the violation of
rights, or the design of relief in the event of violations. For
example, in Gates v. Collier (1975), the Court specifically

held that “a shortage of fundsisnot ajustificationfor con-
tinuing to deny citizens their constitutional rights.”
Significant recognitionalso was given to local govern-
ment responsibility in our federal system. In Rufo, the
Court clearly stipulated that while “no deference is in-
volved” in local or state governmentshaving to establish that
changed conditionswarrant modification of the decree:

[O]nce a court has determined that a modifica-
tion is warranted, we think the principles of fed-
eralism and simple common sense require the
court to give significantweight to the views of the
local government officials who must implement
any modification. ... [T]he allocation of powers
within our federal system. . .require that the dis-
trict court defer to local government administra-
tors, who have the “primary responsibility of elu-
cidating, assessing, and solving” the problems of
institutional reform. ... [A] court should surely
keep the public interest in mind in ruling on a re-
quest to modify based on a change in conditions
making it substantially more onerous to abide by
the decree?’

If the court philosophy continues to shift away from
Gates, a major separation-of-powers issue will be re-
moved. It has been the strongly held view of general gov-
ernment elected officialsthat raising monies and allocat-
ing funds for programs and policies is inherently a
legislative and executive function. Judicial edictsare seen
as obstructingthe expression of citizen policy preferences
through their elected representatives.

Finally, the Rufo v. Suffolk and Wilsonv. Seiter opin-
ions both question the concept of “totality of conditions”
in defining unconstitutionally cruel and unusual punish-
ment. In Wilson,Justice Antonin Scaliaobserved, “Noth-
ing soamorphousas ‘overallconditions’ can rise to the lev-
el of cruel and unusual punishment when no specific
deprivationof a single human need exists.” The Rufo opin-
ion contains the observation that “state and local officers
in charge of institutional litigation may agree to do more
than that which is minimally required by the Constitution
to settle a case and avoid further litigation.” Therefore, if
conditionschange, the court must be able to justify any in-
dividual requirement as constitutionally mandated.

Another indication of a shift away from federal court
involvement is found in the Federal Courts Study Com-
mittee recommendations that administrative remedies
should be exhausted before a court agrees to hear a civil
rightscasefiled by a prisoner. The committee emphasized
that most claims can and should be handled internally.

The Federal Courts Study Committee noted, howev-
er, that only one-quarter of the states have obtained certi-
fication from the U.S. attorney general for their prison
remedy procedures. Most states have not even tried.
Therefore, the committee recommended that the certifi-
cation process be substantially modified to emphasizethe
exhaustion of administrativeremediesand reduce the 20,000
civil rights cases that are filed by prisonersin federal courts
every year.*® Given that only 1percent of these caseswere of
the class-action type,” requiring administrative exhaustion
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could have a significant effect on federal court involvement
in minor state and local penal management decisions.

Finally, the experience and philosophy of individual
judgesalso have significantbearing on court intervention.
Massive conditions of confinement suits, of the kind that
brought states like Texas under federal court supervision,
appear to be a thing of the past.®® This change is not only
philosophical, it is a change from micro-managing from
the bench that also was reflected in the monumental
school desegregation suits of the past. Changes in judicial
attitude also reflect changed circumstances. The 1970s
opened with large-scale prison riots, notably at Attica in
New York. Judges viewed the facts before them with the
belief that riots and loss of life would be the ultimate re-
sults of unchanged conditions. Today, even though over-
crowding isworse than it was at the time of Attica, the de-
gree of upheaval is less—perhapsdue in some measure to
the changes that court orders have helped bring about. In
fact, a study of more than 180,000 beds at 694 state prisons
showed little evidence that crowding levelswere directly re-
lated to increased homicide rates, assault, or major disor-
ders. Subsequent studies have confirmed these findings.®*

The nature of the judiciary is such, however, that
judges always may make an exception to the trends noted.
This potential is particularly significantwhen considering
the increased use of state constitutional provisions as the
basis of suits. As noted in the discussionin Chapter2 of the
congressional debate over reducing habeas corpus peti-
tionsto federal courts for review of criminal convictions, if
federal judges pull back, state constitutional provisions
encompassat least equal protections. State judges, there-
fore, can fill the void.

If current indicationsof a reduced federal court over-
sight role do materialize, the principal result will be that
the intergovernmental debate will be refocused on state
judicial oversight with less federal intervention. It will be-
come more clearly a separation-of-powersdebate rather
than an intergovernmental issue. However, a shift in fed-
eral court philosophy does not necessarily mean that gen-
eral government elected officialswill not face the poten-
tial of ajudge, albeita state judge, imposingthe same type
of requirements discussed in this section. There will be
one significant difference: most state judges are elected
and, therefore, may have to defend their decisions within
the public’s priorities.

SUMMARY

Construction decisionsare complex. Although the of-
ficialswho will run the prison or jail need to make the final
design decisions, general government officials have, at
least, the financial responsibility to exercise significant
oversight. This requires particular attention to the validity
of population projections, a disciplined contracting pro-
cessto avoid costly delaysand change orders, justifications
of security levels to control construction costs, and the ef-

fects of design decisionson lifetime operating costs. Signifi-
cant opportunities exist for intergovernmental efforts to as-
sistjurisdictionsin benefiting from the experiencesof others.

The need for additional prison and jail space is the
end product of the management and philosophy of each
element of the criminal justice system and of decisions
made by general government elected officials regarding
sentencing laws and program alternatives. Ignoring the
need for space, therefore, compromises the integrity of
the actionsof the police, prosecutor, defender, judge, pro-
bation and parole officers, as well as of the penal system
itself in carrying out its correctional mission.

However, because prison and jail overcrowdingis in-
fluenced by so many factors, the capital outlay decision
can operate as the focal point for comprehensive criminal
justicecoordinationand planning. Sucha review may have
evolved among criminal justice officials themselves as
they responded to the mounting problems. To the degree
that it has not, as custodians of the public purse, general
government officials have the opportunity and authority
to require comprehensiveinvolvementof all criminal jus-
tice agencies.

The least desirablealternativeisforafederal judgeto
step in to fill a void created by state or local inaction.
Thirty-three statesand 25 percent of the jurisdictions with
jails holding more than 100 inmates are under a federal
court order for overcrowding. Many of these court orders
have long histories and have created significant intergov-
ernmental tension over accountability for funding and
management in responding to the public’s priorities.
Some general government elected officialswho have had
to fund court orders entered against corrections adminis-
trators are movingto assure that their approvalwill be re-
quired before any future agreements are entered into.

Recent U.S. Supreme Court decisions indicate that
the federal courts will reduce their level of response to
overcrowding and conditions-of-confinement suits. If,
consequently, such cases are taken before state court
judgesunder state constitutional rules, what has appeared
tobe a federal/state (local) government conflict will become
more clearly focused as the interbranch conflict it has always
been. It is also possible that the state judicial response may
differ from some of the past all-encompassing federalbench
remedies because, unlike federal judges, state court judges
are elected or have not been appointed for life.
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6 — REPRESENTING AND PROTECTING
THE PUBLIC'S INTEREST

any general government elected officialsare in-
volved only indirectly in setting criminal penalties, alter-
native sanctions,or building new space. However, when a
constituent gets involved with the criminaljustice system,
an elected official’s level of involvement may intensify
many times over.

This chapter discusses three elements of the criminal
justice system: policing, victim/witness programs, and siting
correctional facilities and programs in the community.

The common thread among them is that they are
points of direct contact between the criminal justice sys-
tem and law-abiding citizens. AS representatives of these
citizens, general government elected officials may find
that they have a key role to play in assuringthat the con-
tact furthers the public’s perception, at least, of justice.

OVERSIGHT OF POLICE
AND SHERIFFS’ DEPARTMENTS

There are more than 15,000 police departments and
sheriff’s offices with policing responsibility in the United
States. This is five times the number of prosecutor’s of-
fices, criminal courts, or jails, and symbolizesan intent to
have policing in close contact with citizensto support com-
munity values. Although some of these departments may
be so small as to warrant significant intergovernmental
cooperative efforts—if not merger—these concerns are
budgetary and are taken up in the next chapter.

Thissectionconsidersthe primary programmaticcon-
cern: how general government policiescan ensure that po-
lice and sheriffs’ departments, no matter what their size,
are adequately focused on the goal of increasing public
safety. Two broad areas are crucial to achievingthis goal:
personnel and the philosophy of community relations.

Personnel

It hasbeen commonto increase the number of law en-
forcement officers without commensurately increasing

the other elements of the criminal justice system needed
to handle more arrests. This stems from the intergovern-
mental split of funding responsibilities and from public
pressure. It also can lead to inefficiencies, lack of trust,
and intergovernmental discord.

The Drive to Hire More Officers

Over half the funds spent on police protection come
from municipal budgets. The remaining 45 percent issplit
almost equally between county, state, and federal bud-
gets. Of equal significanceis the factthat, whereas county,
state, and federal budgets must absorbfairly equal impacts
from the need to support court-related and correctional
functions as well as police, cities have minor involvement
in meeting total criminaljustice needs.! Consequently, the
majority of municipal government decisions to add more
police are made in isolation, without consideringthe im-
pact on other criminal justice needs and whether in-
creased police efforts will be supported adequately.

In addition, all units of government are affected by
the tendency to believe that hiring more police or sheriff’s
deputies is the answer to fighting crime. Voters can see
uniformed officers, who symbolize the criminaljustice sys-
tem’simmediate response. Votersalsohave a clear idea of
what police are supposed to do. In part because people
have a much greater understanding of what police do, they
also have much more confidence in the police than in the
courts to protect them from criminals.

This reliance on the police to fight crime is as strong
within county, state, and federal constituenciesasit is with
the voting constituencies of cities. For example, the Con-
gressincluded a major initiativefor college scholarshipsin
the 1991 federal anticrime legislation. However, these
scholarshipscanbe repaid by employmentonly in policing,
even though the personnel needs are at least as great in
corrections, probation and parole supervision, and court
support functions.

Assessing the Consequences of Hiring Decisions

The first type of inefficiency created by insular deci-
sions to hire more police is lack of consequences. There
may be more arrests, but there is no commensurate in-
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crease in prosecutionsor convictions. In fact, what may in-
crease is the number of criminalsbeing freed to return to
the streets. The resources spenton hiring more police are
not only wasted but the lack of results feeds the public’s
lack of trust of the entire criminaljustice system. Further,
the lack of consequences may breed future costsbecause it
reduces the deterrent effect that the threat of arrest
should have on criminals. Finally, lack of carry-through
can undercut police morale, decreasing performance or
increasing police suspicionand isolation from the rest of
the criminal justice system.

As an alternative, before the decision is made to add
police positions, elected officials should require an analy-
sisof whether current police efforts are as fruitful as they
might be. Nationwide, less than half of all felony arrests
result in convictions.2 Some would interpret this statistic
as indicating that half of all policing efforts to stop crimi-
nals are undercut by lack of consequencesin the criminal
justice system. Alternatively,general governmentelected
officials need to assure themselves that police/sheriff
practices are not contributing to the lack of efficacy. In
practice, police officersand sheriff’sdeputies have several
reasons for making arrests:

They may make arrests to quiet a situation, to as-
sert a presence, to prevent a crime, to bring inan
informant, to build a record of charges against
certain suspects that may be used later to prose-
cute repeat arrestees, etc. Further, “sweepingthe
streets” may be a high priority in communities
that have high crimerates. ... [P]olice in affluent
neighborhoodsmay alsoarrest . . .suspiciousout-
siders’ to maintain community confidence. In
such circumstances, the departments may have
no intention of formally submittingthe arrests to
the prosecutor for filing. . . . In the presence of
certain kinds of community pressure, a rejection
from the prosecutor can be valuable: a depart-
ment that isunder heavy pressure from victimsto
“do something” may submit whatever case it has
to show that the department has done its best,
and it is the prosecutor who will not proceed.

These motivations, in addition to the quality of police work,
directly affect the response of the criminal justice system.
The size of Los Angeles County provides an opportu-
nity for acomparativeanalysisof the effect of police activi-
ties on the carry-through of the criminal justice system.
Arrests made by 25 different municipal police forcesin the
county resulted in conviction rates twice as high for some
as for others, even though all work with the same district
attorney’soffice. None of the purely demographicdiffer-
encesbetween communities(e.g., age, race, poverty level)
appeared related to case attrition. The only statistically
significant difference was the ratio of police department
fundingto arrests. Somedepartments spent $1,500 per ar-
rest while others spent $5,500. Jurisdictions that spent
more per arrest obtained more convictions. The study
noted that resource-rich departments were able to hire
evidence techniciansor use computer-aided dispatch sys-

tems to place officers on the crime scene at the earliest
possible time.* The number of officerswas not significant.

What also was significant was that, in a close look at
six municipal departments within Los Angeles County,
“neither the detectives nor their supervisors knew what
proportion of their cases were accepted or rejected by the
prosecutor. No supervisoror chief of detectives evaluated
his officersin terms of the percentage of cases presented
that led to filings or convictions.” This picture iscommon
nationwide. Police officersand sheriff’sdeputies are sel-
dom rated on convictionrates—which would be an indica-
tion that a major reason for their work is, ultimately, a
successful outcome for the criminaljustice system. On the
contrary, they frequently are rated simply on the number
of arrests they make.

Based on this comparative study, elected officialswho
refocus accountability on convictions rather than just ar-
rests may find that support servicesrather than more uni-
formed officersrepresent a more productive use of funds.
They also may be able to use a focus on convictions to
break down traditional barriers by making cooperative
trainingbetween the police and prosecutor a budget man-
date. Examples of recent prosecutor/police cooperation
include Minneapolis; Garden Grove (California); In-
dianapolis; Newport News (Virginia); and Nashville.

Reducing Isolation

However, this or any other refocusing of policing acti-
vitieswill have to overcomeseveral hurdles. First, local of-
ficialsreport that, eventhough the police departmentisan
administrative agency in most localities (except for many
of the less populous counties where the sheriff’sdepart-
ment directs police functions), their influence overthe po-
lice department is not significantly greater than their in-
fluence over the independently elected prosecutor.

Second, achieving policy change in police departments
has been difficult for two institutional reasons. On the gen-
eral government side, few city managers have police depart-
ment experience. An International City Management Asso-
ciation survey of 7,500 city managers in the early 1980s
revealed that fewer than 20 came out of an emergency ser-
vicesbackground.” On the law enforcement side, transfers
from one police department or sheriffs’ office to another
are rare. Traditionally, entire careers are spent working
with the same set of assumptions about the role of each
criminal justice agency and the personal cooperation tobe
expected. As a consequence of these career paths, lack of
experienceby policymakersin knowingthe right questions
to ask is compoundedby the lack of experienceby operat-
ing personnel in working with different approaches.

While not integrating police departments into the
criminaljustice system may result in a waste of tax dollars,
a deeper problem, known as the “noble cause,” has been
described as follows:

We’re the good guys, and the U.S. Constitution
doesn’t always apply to us. We’re right, so anything
we dois right. Sometimes, we may need to mete out
punishment because the criminal justice system
won’t. Furthermore, the public will approve.*
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Policing is dangerous; its hours are irregular; and offi-
cers may be exposed to traumatic experiences. These fac-
tors lead to a strong esprit de corps. In addition, it hasbeen
noted that J. Edgar Hoover’s legacy remains significant.
“The model was if you had highly incorruptible young
men, control their discretion, declare war on crime, train
your men and keep them incorruptible, you will win. So
what happens whenyou train soldiersin a war they cannot
win? Some of them get very angry, very frustrated.”*

Adding large numbers of officersat one time can in-
crease the potential for suchpersonnel problems. Recruit-
ment and training typically take more than a year for the
averagenumber of officersadded to any given department
annually. Local departments serving populations of
100,0000r more require an average of over 1,000 hours of
pre-servicetraining.' If the routine iscompromised to get
more uniformed officers on the street rapidly, there can
be negative ramifications, including:

®  Having to hire from an inadequate applicant
pool;

®m  Not doing adequate aptitude and back-
ground checks; and

®  Abbreviating training or providing it with in-
experienced personnel.

Community Policing

The spiral of isolation, frustration, and distrust have
had serious ramifications on the effectiveness of police,
especially in high-crime communities. In an attempt to
deal with these problems, by the fall of 1990, more than
250 jurisdictions were considering community policing.”
In addition, two particularly graphicincidentsin the sum-
mer of 1991brought national attention to the issue of po-
lice/ community relations: in Los Angeles, a home video
film showed brutality involving a number of officersat the
scene of a traffic arrest, while in Milwaukee, official tele-
phone recordings demonstrated unresponsivenessto citi-
zen concernsabout the need to help aboy who became the
victim of a mass murderer.

Community policingisa term being used to cover pro-
grams that attempt to involve the community in policing
activities by “working with the good guys, and not just
against the bad guys.”*? It includes police officers and
sheriff’s deputies getting out of their cars and walking
beats in the community, citizen crime-watch activities, tar-
geting locations associated with high crime, and demon-
stratingto the community that governmentwill respond to
their need to regain control of their neighborhood.

At its core, community policing is not new; it ismerely
a new umbrella for concepts that are integral to most
small-town police and sheriff’s departments and have
been advocated for large departments for years. The 1967
report by the President’s Commission on Law Enforce-
ment and Administration of Justice recommended decen-
tralizing patrol and investigative duties for a more effi-
cient field response. During the 1970s, this approach was
called Team Policing.!* However, as technology turned

sguad cars into mobile climate-controlled offices, efficien-
cy rather than field contact became the standard. The ad-
vent of 911 systems put further emphasis on response
time, often at the expense of preventive policing.

Besides putting more officers on the street, the cur-
rent formula for community policing goesbeyond traditional
police functions to bring officers back in contact with the
public. Many programs emphasize intergovernmental coop-
eration. Police officersand sheriff’s deputiesare cast as com-
munity ombudsmen to get general government agenciesin-
volved in addressing a variety of community needs.

Program Initiatives

The preceding descriptions of community policing
contain two elements of action: government action and
citizen action. Because of the authority of the police and
the demoralizationof many high-crimecommunities, typi-
cally, the community policing model has to start with gov-
ernment initiatingchange. T he following subsectionspro-
vide examples of four major areas of reform: increasing
the police presence, physically reclaimingneighborhoods,
involving citizens, and preventive outreach.

Police Presence

New York City introduced “Park, Walk, and Talk” in
August 1990, which emphasizes identifying problems be-
fore they become crises, rather than spendingover 90 per-
cent of patrol time in a radio car responding to 911 calls.
Extra personnel was provided in part by “Operation All
Out,” which reassigns officers from administrative posi-
tions to uniformed patrol at least one day a week. In a
number of cities, housing authoritiesand, recently, private
management companies are providing free room and
board to have a police officer as a resident. In Orlando,
Florida, the housing authority providesthe spacefor a po-
lice substation and pays for all utilities.*

Reclamation

Fort Lauderdale’s “Code Wars” uses a team that in-
cludesabuilding-and-fireinspector and a narcoticsofficer
to give the community a sense that it can reclaim its neigh-
borhood. “When areas eliminate those qualities that are
conduciveto the narcoticsenvironment (i.e., poorly lit, di-
lapidated, abandoned buildings), the supply as well as the
demand for drugsis inhibited. Drug users must now travel
farther and increase their personal risk in order to obtain
narcotics. This increased time and risk effectivelyreduces
demand among first-time users and recovering narcotic
abusers.” The program has reduced the amount of lawen-
forcement service callsby 23.5 percent since 1987.1¢

The Minneapolis Community and Resource Ex-
change (CARE) uses automated information sharingbe-
tween city police, inspectionsofficials,and the county wel-
fare agency to deny housing payments on behalf of public
assistancerecipients to landlords in violation of city hous-
ing standards.” The benefits of such increased communi-
cation and coordination among city and county agencies
and the community were heralded by CARE participants:

The government participants are impressed by
their ability to work together across agency lines.
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People living in the neighborhoods served by
CARE believe it has given them a sense of power,
hope and control over their lives. CARE has also
improved their view of government.!®

Involving Citizens

Charleston, South Carolina’s, police chief empha-
sizesthe need to use the community to help enforce the
law and take away the stigma of police authority acting
alone. He notes, for example, that the traditional ap-
proach in stopping people who fit a description winds up
alienating dozens of people every day. “We now tell peo-
ple why we stopped them and more importantlywe ask them
for their assistance since they are not the guy we’re looking
for.”*® Repairing damage done by police searching for evi-
dence and looking to involve specificbystanders rather than
aggressively clearinga crime sceneare other means to devel-
op respect between the community and police.?

Organized citizen crime-watch activitiesalso are cru-
cial. The U.S. Department of Housing and Urban Devel-
opment’sDrug Elimination Programwill provide $8.2 mil-
lion in FY 1991and $98 million in FY 1992to assist in the
elimination of drug-related crime in public housing proj-
ects. These grants include the support of citizen groups
who will escort other tenants, patrol the development,
and deter crime.?

In addition, a central element of a fully developed com-
munity policing program is grassroots determination of what
needs to be done in the community and citizen participation
in carrying it out. For example, Houston’s Chief of Police re-
ports meeting with Hispanic and black ministers once a
month and involving them in community meetings because
of their influence and prestige in the community. Their in-
volvement led to bringing in school representatives, social
service agencies, the district attorney, and city council mem-
bers. In other communities, neighborhood meetings with po-
lice have turned the focusfrom respondingto individual inci-
dents to determining why, for example, a particular
convenience store is the site of hundreds of calls a year.
Community policing empowers the officers on the beat to
take the initiative in responding appropriately to such a con-
venience store situation, rather than having case priorities
controlled from a central administration.

Preventive Outreach

Community policing also can involve positive out-
reach, suchasthe DARE (Drug Abuse Resistance Educa-
tion) program started in Los Angeles in the mid-1980sand
now used throughout the country. DARE uses full-time
veteran police officersas instructors to reach children in
their last year of elementary school.

In 1986, Prince George’s County, Maryland, started the
first Midnight Basketball League for 17- to 21-year-olds, an
idea that has been picked up by a number of cities. At least
two police officersmust be on hand at all times, and the pro-
gram also involves employment and education counseling.

In New York City, neighborhood “play streets” are set
up each summer by blocking off traffic and using DARE
officersthat are not busy during schoolvacations. The pro-
gram was funded by New York City’s Drug Prosecutor, us-

ing drug forfeiture funds.?? Lengthening the school year,
or making public education a year-round program, as
someare proposing for international competitivenessrea-
sons, might have similar results.

Citizen Response

The more crime has demoralized a neighborhood, the
more efforts may have tobe made by the police before res-
idents will respond. In Dade County, Florida, as part of
the TNT program (Tactical Narcotics Team), community
relations officers go door to door to explain the program.
TNT, like other programs, also has found that it is crucial
to carry out visible clean-up efforts to demonstrate that
publicagencieswill pay attention to the communitybefore
the police can expect much response from the community
in helping itself.

The goal of thisand other programs isto empower cit-
izensto reclaim their communities. It isnot physically pos-
sible for police personnel to be omnipresent, but they can
back up a neighborhood willing to observe and report
crime. During the 1980s, suburban Neighborhood Watch
programs, established with police encouragement and
guidance, became an effective crime prevention tool.
Many high-crime neighborhoodsdid not have the basis for
similar cooperation; therefore, groups such as the Guard-
ian Angels were formed. Initial police reaction to these
groups often reflected the degree of estrangement be-
tween the police and the community. The more estrange-
ment, the more harshly the group organizerswill criticize
the police and resist police suggestions; the more es-
trangement, the more the police regard the vigilantes as
just stirring up trouble. In contrast, community policing
focuseson lookingat any citizen activity as potential lever-
age for involving the community.

General Government Officials’ Involvement

Elected officialsare in a position to play a key role in
encouragingcommunity involvement. They have budget le-
verage, the authority to hold government agencies account-
able, and a stake in their constituentsbelieving that govern-
ment is responsive. It is in their interestto serveas mediators
and initiators to bring police officers, responsible govern-
ment agencies, property owners, and residents together.

The involvement of a general government elected of-
ficial may start out of a necessity to establish community
trust, including the need to assure that charges of police
brutality are fully, impartially, and openly addressed. Thsfo-
cuson citizenneedsrests onthe responsibility of elected offi-
cials to assure that government agencies are responsive.

Elected officialsalso have the responsibility to assure
that government agenciesare effective. Often, this means
that elected officials must challenge agencies to define
their mission more broadly. Community policing initia-
tives have encompassed this concept by involvingbuilding
inspectors, schools, and welfare agencies. However, the
examplesof interagencycooperation cited thus fararetar-
geted at whatever it takes to get criminalsout of a neigh-
borhood. There hasbeen little interest in marshaling com-
munity resources to help supervise and positively
reintegrate offenders on pretrial release, probation, or pa-
role back into their communities.
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General government officials may have to take the
lead in addressingthese latter needs of the criminaljustice
system as a whole, by encouraging active police involve-
ment in supervising juvenile offenders, probationers, pa-
rolees, or pretrial releasees. Because traditional funding
patterns often isolate the police activities of the nation’s
core cities from the county and state-supported court and
correctional systems, bridging this gulf hasa significantin-
tergovernmental focus.

Finally, elected officials have a leadership responsi-
bility. This usually requires effort to help the publicunder-
stand where solutions must be found, rather than just fol-
lowing public demands. Police may realize that they
cannot protect a community without active communityin-
volvement, but they often need the leadership of an
elected official to help conveythe message to the citizenry
that “governmentcan’tdoit all.” AS recently stated by the
chairman of ACIR:

We need to think of public services as being, not
government services, but genuinely public ser-
vices, in which citizen responsibility goes beyond
taxpaying. The cash-for-servicesnexus that often
defines a citizen’s relationship to his or her mu-
nicipality needs to be replaced by a partnership-
in-service ethic.?®

Summary

Citizen trust, government responsiveness, criminal
justice effectiveness,cost savings,and community involve-
ment are all goalsthat elected officialscan help forward by
looking beyond simply hiring more police or sheriff’s
deputies. In many systems, police work will be better sup-
ported when general government officials exercise over-
sight by asking questions about reasonable hiring goals,
training, investigative support, conviction rates, and how
police and sheriff’sdeputiescanbetter operate asgovern-
ment’s link with the community.

Community policing is a new term for efforts, espe-
cially in large departments, to return to the concept of po-
lice and sheriff’sdeputies being in contact with the public
and developing community support in preventing crime.
Fully developed community policing also attempts to link
general government services—evenwhen they are admin-
istered by different governmental units—to help a com-
munity reclaim control of its neighborhood and, thereby,
build confidence that government will respond. Among
citizens in the most heavily crime-impactedcommunities,
these government initiatives often must be undertaken
before the citizenswill respond by organizingtheir own ci-
tizen-watch activities, which have been so successful in
cohesive neighborhoods.

VICTIM AND WITNESS PROGRAMS

Many elected officials naturally empathize with vic-
tims when presented with criminaljustice issues. For oth-
ers, it takes an individual constituent to bring home the

reality of the difficultiesthat victims have in coping with
crime and the complexities of the criminaljustice system.
Organized efforts to help victims are a relatively recent
phenomenon, pushed in large part by the women’s move-
ment, anti-drunk driving advocates, and the increasing
number of elderly citizens. The newness of victim/witness
programsand servicescreates a special challenge for gen-
eral government officials and criminal justice officials to
work together to assure that they are employed effectively.

Vulnerability to crime has different aspects, as Table
6-1 (page 146) demonstrates. The poor are the most vul-
nerable to crimes of violence, and that vulnerability in-
creasesfor those living in central cities. Higher incomein-
dividuals are more vulnerable to theft; in addition, the
higher their income, the more vulnerable blacks are to
household larceny, although higher income whites have a
reduced incidence. Contrary to the perception of most el-
derly persons, vulnerability to violent crime, as well as
theft and household larceny, decreases significantlywith
age. Finally, it should be noted that all of these statistics
deal onlywith reported crime. Domesticviolence and rape
are significantly underreported.

No single approach is appropriate for all these types
of victims; additionally, many emotions exacerbate differ-
ences and lead to demands for individual programs. This
makes it particularly challenging for general government
officials to insist on integrated servicesto avoid unneces-
sary duplication. At the same time, general government
elected officials may find it particularly challenging in
some local criminaljustice systemsto establishan orienta-
tion in all its components that adequately considers indi-
vidual victim needs.

Crime Prevention and Detection

Victim/witness services start with prevention and de-
tection programs that are part of the community policing
concept. If police resources are used to determine what
makes communitiesand the people who live in them vul-
nerable to crime, crime can be reduced. The reduction is
not only short term, an immediate result of nonresident
efforts that produce better lighting, new locks, a visible po-
lice presence, and targeted arrests, but also long term, re-
sulting from the residents instituting patrols and escort
services and making themselves, in fact, less vulnerable.

Support of such initiativesbenefits not only individu-
als but also general government interests. A community
that feels victimized will be neither economically healthy
nor able to build on citizen involvement with its schools,
programs for the elderly, or other government services.

The underclass problem, contrary to the leading
academic and journalistic understandings, is
mainly a crime problem. .. .The essential differ-
ence between us and the overwhelmingly decent
and law-abiding people who reside in these urban
neighborhoods is that we can avoid what they can-
not escape. ... To the extent that culture-of-poverty
notions apply at all, they apply only to the latter—
the “underside of the underclass.” In failing to
make this distinction, culture-of-poverty theorists
blame the victims along with the victimizers. . . .
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Table 6-1
Selected Victimization Rates, by Personal or Household Characteristics and Race of Victim, 1979-1986

Total Household

Personal or Household i i Theft Larcenv
Characteristics White Black White Black White Black
Sex

Male 448 54.8 86.1 86.6 116.1 135.1

Female 249 356 75.3 69.1 107.8 2298
Age

12-15 578 63.1 1324 106.0

16-19 73.3 71.6 135.7 89.7 2426 1994

20-24 732 726 131.2 1115 196.0 1727

25-34 443 52.8 935 94 146.7 1510

35-49 230 294 727 66.7 129.7 1346

50-64 105 18.2 465 432 894 1126

64 or older 53 108 216 238 50.6 723
Marital Status

Never Married 63.2 65.0 129.3 92.8 135.0 126.3

Divorced or Separated 726 542 1135 804 1483 1326

Widowed 8.6 145 295 30.2 576 865

Married 18.6 232 58.6 67.7 1135 140.6
Location of Residence

Metropolitan Area

Central City 4.7 55.0 99.1 835 142.3 139.8
Suburb 339 36.3 85.3 89.4 1124 1299

Metropolitan Area 261 251 60.1 474 921 90.9
Family Income

Less than $7,500 53.1 56.4 76.4 63.6 115.0 109.7

$7,500-$14,999 388 436 75.2 78.9 1220 1389

$15,000-%$24,999 319 36.2 804 85.5 1219 1418

$25,000-$49,999 295 32.7 87.3 1009 111.2 1525

$50,000 or More 26.0 274 102.6 115.2 104.8 165.2

Source: U.S.Department of Justice, Bureau of Justice Statistics, “Black Victims,”BJS Special Report: Executive Summary (Washington,

DC, April 1990), p. 10, Table 6.

This victimization by criminals takes several
forms. There isdirect victimization—being mugged,
raped, or murdered; being threatenedand extorted;
living in fear about whetheryou can send your chil-
dren to school or let them go out and play without
their being bothered by dope dealers, pressured
by gang members, or even struck by a stray bullet.
And there is indirect victimization —dampened
neighborhood economic development, loss of a siz-
able fraction of the neighborhood’s male popula-
tion to prison or jail, the undue influence on young
people exercisedby criminal “role models” like the
cash-rich drug lordswho rule the streets, and so on.
Badly stated, my hypothesis is that this victimization
causes and perpetuates the other ills of our under-
class neighborhoods.?*

The high correlation between the race of the victim
and of the criminal isanother reflection of the community
focus of most crime. Most criminalsare opportunists. I1so-
lated elderly, immobile poor, or suburban neighborhoods

essentially abandoned during working hours all present
easy marks. General government officials need to ex-
amine programsand proposals to assure that they are the
most effective means to counter the specificvulnerability
of the target group purportedly served by the program. For
example, individual social services, such as transportation
for the elderly, may do more to reduce individual vulner-
ability than increased policing.

This discussion of policies to prevent victimization
would be incomplete without noting that black-on-black
homicide is the leading cause of death for black males
aged 15-34.% The war on drugs has brought new concern
over thisfactbecause drug dealersincreasinglyhave made
high-powered automatic weapons available to juveniles.
The presence of these weapons in the community, which
are more apt to kill than simply wound, suggests that the
recent increase in homicides will continue. However, the
fact that homicide is the leading cause of death for young
black males is not a recent phenomenon. It has persisted
since about 1932.%¢ The long-standingnature of the prob-
lem indicatesthat governmentand communityeffortsthat
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focus only on the drug trade will have little success in
stemming the number of black homicide victims.

Domesticviolence isanother area of growing concern to
elected officials. Among all female murder victims in 1989,
28 percent were killed by husbands or boyfriends, while 5
percent of male victimswere killed by wives or girlfriends.?’
Initiativesto reduce this murder rate have focused on giving
the victim optionsand support to escape abuse before it re-
sults in homicide. Traditionally, police do not like to respond
to domesticviolence callsbecause their safety may be threat-
ened by the high level of emotion and also by the fact that
their efforts frequently are wasted because charges are
dropped after an arrest is made. To empower police, various
state laws and enforcement initiatives have emphasized the
police power to arrest an abuser without the victim pressing
charges. Communitypolicing programs also have trained of-
ficersto refer citizens to social service agencies when they
detect domestic problems. In addition, some states have en-
acted laws to deny bail in order to allow the victim time to
realize options without the presence of the abuser. These
options can include publicly subsidized alternative living ar-
rangements, such as the House of Ruth.

Prevention and detection must deal with aggressive
group advocacy and the fear and isolation of individuals.
Somecommunities have taken the initiativeto protect them-
selves against crime, from suburban Neighborhood Watch
programs to Guardian Angel type groups in inner cities.
However, where there is little sense of community, individu-
als need significantreassurance that the systemwill respond
before t h y will come forward. Both of these aspectsalsoare
present in individual crimes, such as rape, child abuse, and
domestic violence. Women’s groups have taken a strong ad-
vocacy role, but most victims need significant reassurance
before they will turn to the criminal justice system for help.
Elected officials need to be particularly concerned that the
criminal justice system is prepared to deal with the special
problems of victims who perceive that they lack status, either
as individuals or because of where they live.

Making the Criminal Justice System Accessible

Many victims and witnesseswho come in contact with
the criminal justice system become bewildered, if not in-
timidated or frustrated. In the last 15years, programshave
been developed to reduce such negative experiences.
These programs come under the umbrella of a victim bill
of rights, which hasbeen adopted by 45 statesand address-
€s such issues as:

o Notification of case status and scheduling;

m Information about available financial aid and
social services;

m Translatinglegal terms and court jargon into
lay terms;

Protection from harassment and intimidation;
Separate waiting areas; and
m  Speedy return of property held as evidence.

In addition, most of the victim/witness programs re-
ceive some degree of funding from the government. The

federal government provides matching block grants to
statesunder the Victims of Crime Act (VOCA) .These funds
come from federal court fees and fines. The level of funding
was capped at $125 million in FY 1990 and $192 million in
FY 1991.% The fundsare designated to support general vic-
tim/witness court services, as well as special support pro-
grams leading to more effective prosecution of such crimes
as child abuse. Significantrecord keeping is required to re-
ceive VOCA funds, targeted at determining the populations
served relative to the incidence of various types of crime.

The fact that a variety of programsexists reflectsthe in-
dependence of the criminal justice elements, as well as the
isolation felt by some classes of victims. Some prosecutors
have welcomed victim/witness programs operating out of
their officesbecause it givesthem greater control over cases.
Others find such direct contact disruptive. Some police and
sheriff departmentsare sensitive to the fact that police pro-
cedures may increase victim trauma, while others believe
that dispassionate fact finding is their first responsibility.
Public defenders’ offices, where they exist, are an appropri-
ate focus for defense witnesses but not victims.

On the other hand, many advocacy groups are reluc-
tant to accept even the best intentions of those within the
system, or even those working with another type of victim.
Each may believe that special training and sensitivity is
needed to deal with victims of domestic violence, child
abuse, rape, or drunk driving. Thosewho work with the el-
derly maintain that their physical needs and mental state
frequently require unique support and consideration. Fi-
nally, racial minorities may perceive other barriers, such
asthose reported by the Ohio Governor’s Commissionon
Socially Disadvantaged Black Males:

African Americans also under-utilize victim as-
sistance programs, possibly as a consequence of
the under-representation of African Americans
on police forces. Referrals to victim assistance
programs are most frequently given by law en-
forcement officers. ... The most important [rea-
son for under-utilization] seems to be distrust of
the system. This distrust exists because of per-
ceived police brutality, which, especially in the
past, has acted as a barrier to many African
Americansbecoming active participants in victim
assistance programs and services.”

General government officialsmaybecome involvedin
dealing with the desire of victim assistance groups for
uniquely focusedservices, at least in resolving disputesfor
limited VOCA funds or for local supplemental funding.
The policy challenge is to force the involved parties to
identify a core of services needed by all victimsand to en-
sure that those services are in place. Funding allocation
also gives general government officialsthe opportunity to
look for resolution of how victim/witness assistance
should be initiated and the responsiveness of each crimi-
nal justice agency. Agreements between the program(s)
and agenciesthat address each procedural step shouldbe
required. These agreements would resolve such issues as
daily access to offense reports, the use of volunteers, and
responsibility for initial referral.
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Figure 6-1
The Goals of Mediation

lected at random. Persons who have
been involved in mediation place great-
er emphasis on benefits to the victim,
such as “victim wholeness” and recon-
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ciliation, than those who have not been
involved in mediation.

Restitution is the most frequent re-
quirement of a mediation contract, and
its use is increasing. Other require-
ments include community service, a be-
havioral requirement, and work for the
victim. These elements make mediation
particularlyappropriatefor juveniles, and
the federal Office of Juvenile Justice and
DelinquencyPrevention (OJIDP) has es-
tablished a Restitution Education, Spe-
cialized Training, and Technical Assis-
tance (RESTTA) program.

Almost half of the mediation pro-
gramsare governed by private, nonprof-
it organizations, while 21 percent are
under the direction of probationdepart-
ments. Other state or county agencies
administer 17.3 percent of the pro-
grams, and 7.4 percent are sponsored by
courts. However, court initiatives to
start programs decreased steadily dur-
ing the 1980s.%

Not only has significant resistance
from criminal justice officials been re-
ported, but many victims will not partici-
pate. The reasonsfor conflict, as identi-
fied by program leaders, included diffi-
culties in resolving basic issues sur-
rounding whether:

O The process or the amount
is more important;

Victim Involvement in Adjudication

Basic services are designed to mitigate the possible
confusion, intimidation, and inconvenience associated
with police and judicial procedures for victims and wit-
nesses. In addition, adjudication programs have been es-
tablished in three other areas that involve only victims:
mediation, sentencing, and compensation.

Mediation

Mediation has a long history in civil disputes. A simi-
lar approachto resolving criminal actswas not started un-
til the mid-1970sin Canada under the title of Victim-Of-
fender Reconciliation Program (VORP). The purpose of
the original VORP project was to allow the victim and the
offender an opportunity to reconcile and mutually agree
on a sanction using a nonjudicial mediator.®

There is strong agreement that accountability is the
most important goal of mediation, as indicated in Figure
6-1, representing a survey of all 171organizations known
to have a mediation program and 180 court systems se-

B The state or the injured
party is the victim; and

m  Fairnesstoboth victim and offender ispos-
sible.*?

These conflicts lead to lack of awareness or coopera-
tion from the court, probation departments, and commu-
nity. According to one mediation program administrator,
“Certain ones view VORP as an intrusion on their turf.
Solving this by quiet diplomacy and persistence hasn’t al-
ways worked.”* Another commented, “We invited the di-
rector, the juvenilejudge, and the members of the execu-
tive committee to attend mediation; none everdid.”** The
challengewas succinctly stated by one respondent as ““con-
vincing the district judges to try a new program and still
make it seem as if it was their idea.”

However, other VORP programs have been able to
overcome initial resistance. One respondent stated that
the key to the program’sacceptancewas “clearlyoutlining
our philosophy and intent (consistentwith court counselor
intent for intervention), providing regular reports on suc-
cess cases, and making the program visible.” Another
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achieved successby “placing more ‘system’people on the
Board of Directors.”3

Victim Sentencing Input

This option is used far more widely than mediation.
Between 1974and 1988, 48 states passed legislation allow-
ing input by crime victimsat sentencing. Its greater accep-
tance relates to the fact that, unlike mediation, it supple-
ments criminal justice procedures rather than replacing
them. Judges and prosecutors stay in control of determining
anappropriate sentence. Further, many victims need to have
the court in charge because they are emotionallynot able to
confront their malefactors much less reach resolution.

The victim’s input is usually in writing because most
judgesfeel the statement willbe more complete and accu-
rate, and they can get pertinent information faster than
through a potentially emotional outpouring. Many state
and local jurisdictions have found that having impact
statements prepared by the victims themselves achievesa
middle ground between the court’s restraint and the vic-
tim’s emotion and may help promote the victim’s psycho-
logical recovery.’” It also will save time for the probation
officer,who is usually the one in charge of getting the vic-
tim’s input. However, forms also need to represent a com-
promise between the use of court terminology—such as
restitution, deposition, preliminary hearing, and crime
compensation—and lay understanding. Victims who do
not understand their rights do not have rights.

In some states, victims also are involved in how long
the offender will remain incarcerated. At least 10 states
have a notificationprogram to informvictimswhen the of-
fender is up for parole consideration and to invite victim
input regarding the nature of the criminalact perpetrated
by the offender.

Victim Compensation

Victim compensation programs were established by
almost all states during the 1980s. They provide compen-
sation for medical bills, lost wages, and funeral expenses.
The compensation is limited, however. As of 1987, most
states had a recovery limit between $10,000 and $25,000,
while eight states had a limitbetween $30,000and $50,000.
Two states provided unlimited coverage of medical ex-
penses. In all but six states, victims are not eligible if they
have not reported the crime to the police within one to seven
days, but an arrest or conviction need not take place.®

Especiallyin the earlyyears of state victim-compensa-
tion programs, general government elected officials fre-
quently needed to ensure that victimswere informed that
compensation was available. Fund balances generated by
court fees were not being drawn down, and the number of
awardsper reported crime varied significantlybetween ju-
risdictions in the same state. Remedies—such as clearly
designating responsibility within the criminal justice pro-
cesses and directing that information be prepared in lay
languageto publicize the program —have resolved the ini-
tial problems in many instances.

However, as noted throughout this chapter, lack of
system outreach and trust in the system leave many low-

income victims unlikely to participate in compensation
programs. One victim-servicesdirector described the un-
fortunate chain of events that often occurs: “Victimsin a
lower income strataare less likely to have jobs held aftera
disabling assault, savings to pay for stolen rent money,
food to feed the children, etc. A victimization has a snowhball
effect and can be a cause of homelessness and instability.”*

The compensationany victim may receive for proper-
ty losses, as opposed to personal injury, depends on the
judge ordering restitution as part of the sentence and as-
suring that it is paid. The public strongly supports restitu-
tion based on two premises: victimsare compensated and
offenders are forced to confront the effects of what they
have done. Elected officials, both within and outside the
criminal justice system, also support these goals, but may
have to resolve two other policy issues: offender rehabili-
tation and collection.

As noted in the discussion of day fines in Chapter 3, if
fines do not have some relation to ability to pay, they may
interfere with other goals of rehabilitation. Some proba-
tion officers have noted that fee payments too often be-
come the first topic of discussion with probationers and
that judges may order restitution paymentsthat reflect the
impacton the victim without adequate information on the
offender’stotal obligationsand ability to pay.® Concerns
about imposing realistic financial obligationsis particular-
ly strong in the juvenile system, where restitution isbeing
used increasingly.

Collection of restitution for the victim often is sec-
ondary to other obligations, particularly supervisoryfees.
In a 1988 survey, 41.8 percent of money collected from
felony offenders was for correctional fees, compared to
28.6 percent for restitution payments, 20.8 percent for
court fines, and 6.2percent for court costs. The emphasis
on correctional fees reflects that in many states these fees
are a direct source of probation agency funding. It also
may reflect adoption of an official judicial or legislative
policy over how each dollar collected from an offender is
to be apportioned. In some cases, top priority is given to
fines or restitution, but, generally, collection of supervi-
sion fees ranks as a first or second priority.*!

Summary

The status of restitution chroniclesthe victims® move-
ment. The 1980s brought significant legislative recogni-
tion of the impact of crime on victims—just as restitution
recognizes that a person, not just the state, has been vio-
lated. However, the degree of consideration the victim ac-
tually will receive is often compromisedby the ongoingop-
eration of the criminal justice system—just as collecting
fees may outweigh the importance given to restitution.

Although laws have been enacted to considervictims,
many general government elected officials may still need
to encourage criminal justice officials to work with victim
assistanceprograms if the spirit of these laws isto prevail.
They also may have to fund the criminal justice system so
that the rights they espouse for victims are not subjugated
to operating needs.
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LOCATING CORRECTIONAL.FACILITIES
IN THE COMMUNITY

The crux of community policing and victim-assistance
concerns involves establishingcitizen trust in the criminal
justice system. Officials may have to deal with bitter accu-
sations but, from the beginning of the government’s out-
reach efforts, the theme can be struck that the goal is to
better serve the individual law-abiding citizens. In con-
trast, when trying to place a correctional program in the
community —except in the most job-hungry locality—the
discussion can focus only on assuring the affected citizens
that they will not be worse off.

This section examinesthe role of elected officialsin
making siting decisions. This role can be crucial because
these officialsoften have the political leverage, if not the
legal authority, to block the decision to locate a correc-
tional facility or program if they choose. While they may
be aware of the wider importance of the decision, they also
must reflect the concerns of their constituents. Many cor-
rectional administrators have been frustrated by lack of
support from elected officialsin locating a community
program, but the way in which they approach the decision
process can make a significant difference in the way
elected officials will respond.

Importance of the Decision Process

In general, the more structured the decision process,
the better. Citizensoften start with the feeling that an ar-
bitrary decision is about to victimize them. If this feeling is
confirmed in the informationpresented to them about the
site decision, both as to the analysis that has led to their
community being selected and the final decision process,
their worst fearsabout the operation of the facility will be
inflamed. If government and the criminal justice system
are perceived to be cavalier in making the correctional
program location decision, citizensmay fear that officials
will be equallyinsensitivein assuring that the actual oper-
ation will not endanger their neighborhood.

Elected officialsalso are well served by a structured
decisionprocess. Even if they do not involve themselvesin
meetings called to discuss the correctional proposal, they
must be prepared to answer questions during their routine
community contacts and speeches. If they are unable to
describea deliberative, controlled process, many constitu-
ents will conclude that it is the responsibility of their
elected representative to bring it under control. On the
other hand, to the extent that the official can describe a
process that clearly defines a decisionmaking procedure
with multiple levelsof input and fairness, the more the in-
dividual official will be shieldedfrom blame for not having
been able to stop the decision.

A structured decision processalso will provide the in-
formation to build trust, not just keep distrust from grow-
ing. Citizens must be given enough information to under-
stand that there is a documented need for this facility in
this location. For prisons and jails, this means the type of

comprehensive long-range plans described in Chapter 5.
Correctional officialsmust be able to indicate the types of
offenders who will be housed in the facility. They also
must be able to produce an analysisthat demonstrates that
there is a sufficient number of inmates of these types in
the systemto justify the facility; otherwise community sus-
picions may become inflamed that the building isa ruse to
house more serious offenders.

Even if citizenscome to acceptthat there isa need for
additional space to serve a given type of inmate, the ques-
tion still remains, “Why in this community?” Again, the
comprehensiveplan is essential. By categorizingthe proj-
ected population growth forthe next ten years, correction-
al officials should be able to use the analysis of program
and security needs, combined with cost considerations, to
defend their choice. Cost considerations include econo-
mies in expanding at an existing site, availability of sewer
and water, availability of personnel, and site costs.

In the case of state prison facilities, the program and
security analysis should be able to present the need for a
range of facilitiesand locations, such as:

m  High-security facilities for inmates who will
not be released within the next year and who
pose a security risk. Intheory, these facilities
can be very large; in reality, their size is lim-
ited by the work force availablein the region.
Sizealso may be limited by seweragedisposal
restraints under the Clean WaterAct.

m  Secure treatment-oriented facilities for in-
mates who may pose a security risk but who
will benefit from programming. The location
of these facilitiesmust first consider the abil-
ity to attract and retain treatment profession-
als. Effective programming usually is not
compatible with a mega-sized facility.

m  Low-risk residential facilities for inmates
who do not pose a security risk and who will
return to the community in the near future.
The facilitiesshouldbe asaccessible aspossi-
ble to urban areas. For a jail program or a
prison halfway house, they should be accessi-
ble to public transportation.

Each system will have its own configurationsand vari-
ations. The point is that correctional officials should be
able to lay out to the affected community, and to the
elected officialswho represent it, that there is a need for
and there are plans for different types of facilitiesin all re-
gions of the state. To the greatest degree feasible, all will
share the burden.

In the case of localjails or probation and parole facili-
ties and nonresidential programs, the same type of juris-
diction-wide picture should be developed, emphasizing
the need to work with offenders in the communitiesfrom
which they come and to which they will be returning with
orwithout support services. Data also might be developed
that would document the lower rates of recidivism among
former inmates who have been able to participate in treat-
ment and have received supervision within their home
community, compared to those who have not.*?
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Inrural areas, federal or state EIS requirementsare
he main tool used by local citizens to block prison facili-
ies. In urban areas, the main tool is local zoning codes
ind ordinances. Officials who are responsible for locating
sorrectional facilitiesand programs have taken a number of
tpproachesto deal with the intergovernmental conflictsur-
-ounding control over land use in a community.

State Law. It is possible to override local authority
:hrough state legislation. Former Missouri Governor
lohn D. Ashcroft pushed legislationrequiring that treat-
ment facilitiesbe permitted in any areas zoned commer-
sial or industrial unless community leaders can find an
alternative site. Under emergency legislation, the Ore-

legislature suspended EIS requirements for the sit-
ing of the first two prisons in its expansion program. The
act stipulated that state agencies, counties, citiesand po-
litical subdivisions could not refuse to issue the permits,
licenses, and certificates that were necessary for con-
structing and operating facilities. However, enforce-
ment authority was not suspended under the Oregon
Law of 1987, section 7, chapter 321.

Court Suit. In some instances, the right of a locality
to deny a correctionalfacility under its zoning powers has
been challenged in court. The U.S. Department of Jus-
tice hasbrought suitsin federal court, usingantidiscrimi-
nation provisionsin the fair housing statutes. The Office
of National Drug Control Policy is reviewing further the
extenttowhich the federal government can or should get
involved in local siting decisions.

Existing Facilities. It is sometimes possible to step
around the intergovernmental issue by using existing
government facilities. Local master plans typically desig-
nate major government-owned parcels in a special cate-
gory, making their use for a correctional program or fa-
cility less vulnerable to legal challenge. For this reason,
New York is exploring locating one or more “drugtreat-
ment campuses” on government-owned land. The treat-
ment campusesare designed to serve 2,000 persons in

November 5, 1990.
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outpatient programs, which would includea crack clinic,
separate treatment programs for women, and services
for children, linked by core services, suchas health care,
education, job training, and employment services. In
1990,under the National Drug Control Strategy, federal
departments were directed to canvass their property
holdings for land that couldbe reported excessand suit-
able for prison construction.

Mandated Share. While existing state facilities can be
converted or expanded, this advantage does not exist with
new land acquisitions. Local governments typically have
seen no need to place opportunitiesfor “locally unwanted
land uses” (LULUs) on their master plans. Therefore, a
more coercive intergovernmental approach was recom-
mended by the CaliforniaBlue Ribbon Commission on In-
mate Population Management: “Local governments in
major urban areas should be mandated to provide sites
within the community for community correctional facili-
ties, parole offices, prisonsand jailsin numbers proportion-
ate to the number of offenders from that area in the cor-
rectional system. The Legislature should require that
county jail bond funds administered by the Board of Cor-
rectionsbe provided to only those countieswhich have ap-
proved a prison site if one is required in the county.”

Although these examples represent controversial
intergovernmentalapproaches, the level of controversy
reflectsthe high level of citizen resistance that often ac-
companies a correctional facility. The alternative is ex-
traordinarydelay, which is usually the case when a sher-
iff or jail administrator—who does not have any of the
extraordinary powers of the state within his locality —
triesto locatea facility. In 1981, voters in Fairfax County,
Virginia, outside the nation’s capital, approved a bond
fora 100-bed DUI facility. A site was not settled on until
1988. “Peoplethought we were locatinganother Lorton
[a6,000-bed District of Columbiaprison] in the county,”
according to the sheriff. “Who are drunk drivers?
They’re Redskins and congressmen’s children. I was
beat about the head by politicians.”

Recognizing Community Interests

The next step in developing citizen acceptance of a
correctionalfacility isto mitigate its effect on the commu-
nity as much aspossible. Thiscan includeaesthetic modifi-
cations, such as building colors, the height of security
lighting, setbacks, and entrance landscaping. For prisons,
italsocan involveagreements of directbenefit to the com-
munity, suchas shared developmentof municipal seweror
water upgrades; agreements to buy commissary items

from local merchants for resale to the inmates; and im-
provements to court facilitiesaffected by inmate-related
suits. A small community also may realize indirect bene-
fits from adding the inmate population to its census count
used in state funding formulas for such purposes as
schools, road funds, and revenue sharing.

Some local governments have actively sought state
and federal prisons for their communities. “This is just a
cold business decision,” according to a local chamber of
commerce president in Texas, “The city needs economic
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diversity, especially new businesses unfazed by roller-
coaster interest rates, slumping commaodity prices and
plunging oil revenues. We see a prison as a well-managed,
non-polluting,long-termindustry.”** Core citiesthat have
lost industrial jobs also have begun to compete, but the
most interest usually comes from rural areas. In Idaho, 25
communities applied for a new state prison, “including
one that a decade ago, an Idaho official said, packed the
local high schoolauditoriumtorally againsta plan to use a
former sanitarium as a womens’ prison. ‘We almost got
lynched,” joked an ldaho official, ‘but with the sawmill
closed and the farm economy hurting, the town had a
change of heart.” ”* Even if the community has sought a
prison and state officialshave determined that correction-
al management considerations can be accommodated in
that location, the earlier experience of the Idaho community
underscores the fact that citizensstill need to have their con-
cerns addressed or “official”” support will evaporate rapidly.
Efforts to gain community understanding of a pro-
posed corrections program to be located in a community
will be the same no matter what the initial indication of
support hasbeen. After this point, citizen reaction typical-
ly takes one of two divergent paths: willingness to work
with corrections officials or uncompromising resistance.
General government officials can play a key and on-
going role if the communityacceptsor does not find a way
to block the facility. They often are the ultimate ombuds-
men. While a community liaison committee should be
formed with clearly defined commitments from correc-
tional administrators to work with it, if elected officials
also keep themselves informed, concerns can be ad-
dressed before they become disruptive. Through this pro-
cess, correctional officials may find they also gain welcome
political support for their broader budget needs and a voice
within general government that will speak to the impact of
new law enforcement initiatives on the total justice system.

Legal Strategies

Filing a lawsuit is the ultimate tool of citizens deter-
mined to prevent a correctional facility from being located
in their community. (Of course, they also will have orga-
nized an effort to defeat every elected official who is not
carrying their banner.) Nothing can guarantee that a law-
suitwill not be filed or that a given judge will not respond,
at least by delayingthe facilityfor many months while fully
considering each motion. However, the chances of the
court ruling that the facility cannot be located where pro-
posed is directly related to the soundness of actionsby all
government officialsleading up to the proposal being made.

Comprehensiveplanning is crucial to avoid a success-
ful lawsuit, just as it is to sound correctional management
not being compromised by construction decisions, to sav-
ing money in construction, to getting funding approved,
and to addressing community fears and distrust. The ini-
tial planning process must be carried out with a full under-
standing of the state’s EIS requirements, such as timely
notification; procedures for notification;what, if any, capi-
tal outlay steps can be taken without prejudicing the deci-
sion; and the adequacy of the EIS submission. Attention

also needs to be given to local zoning restrictions and fed-
eral Clean WaferAct and historic preservation require-
ments and restrictions. As time consuming as some of
these processes are— particularly in the face of an over-
crowding crisis or the effects of inflation—the delay is in-
consequential compared to a protracted lawsuit because
prescribed regulations were not followed.

SUMMARY

Law-abidingcitizenshave aright to expectthat in pro-
tecting the public’s safety, the criminaljustice system will
not inadvertently harm individuals. This applies to polic-
ing activities, court procedures, and the establishment of
correctional programs and facilities in a community, To
defend this right, general government elected officials
may need to assume the role of ombudsman, reacting to
constituent concerns. However, citizen concerns often
can be addressed even more effectively by ongoing sup-
port of sound governmental planning and management.

In policing, the challenge is to foster greater coordi-
nation between governmentsand between criminaljustice
agenciesthrough the way police and sheriff’s deputies are
hired and trained and in the definition of policing functions.
In particular, decisions to add officers should be coordi-
nated with the ability of the total criminaljustice systemto
carry out public expectationsof what should followincreased
arrests. Community policing places particular importance on
being able to reach across agency and government lines to
focusresourceson crime preventionand build confidencein
residents that they can regain their communities.

The most effective use of total tax dollarsalso points to
greaterattentionto the relation of policing activities with ef-
fective prosecution and the integration of police depart-
ments in surveillanceof offenderson pretrial release, proba-
tion, and parole, even though these functionsare funded by
different units of government. Other initiatives and sound
management practices, such as avoiding problems related to
hiring surges, will help reduce the isolation and frustration
often felt by police officers and sheriff‘s deputies.

The most important aspect of efforts by general gov-
ernment elected officialsto assist crime victims is the use
of oversight opportunities and reporting mechanisms to
assure that the legislative recognition given to victims’
rights during the 1980s is not compromised or ignored.
Realistic restitution needs to be determined and then col-
lected. There needs to be impartial outreach in victim-com-
pensation programs, particularly in crime-impacted commu-
nities. Court related victim/witness programs must be
sensitive to the special needs of different types of individuals
victimized by crime, while providing assistance to any citizen
faced with needing to understand the processes of justice.

Finally, even though placing a correctional program
in a community is often extremely controversial and po-
tentially threatening, solid, long-range planning—as dis-
cussed in Chapter 5 to save money and improve correctional
management—is the best ally in reducing controversy ad
ensuring that the right decision is sustained.
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/—CRIMINAL JUSTICEFUNDING
AND COST SAVINGS

C riminal justice hasbeen the fastest growingarea of
state and local expenditures almost everyyear since 1975.
Only occasionally has it been surpassed by human service
budgets, drivenby the cost of Medicaid.” The factorsdriv-
ing this growth do not showany indication of major change
in the near future, and most elected officials interviewed
during this study do not see that pressures for increased
criminal justice expenditures will abate.

Indeed, the trends toward even greater use of impris-
onment, discussed in Chapter 2, appear to be continuing,
as evidenced in anticrime legislation before Congress,
which pressures state lawmakers to be equally tough on
crime. Increased use of sentencingoptionswill not relieve
budgetary pressures either, at least in the short term, be-
cause if they are to reduce costs in the long term by effective-
ly reducing recidivism, they must be adequately staffed, as
discussed in Chapter 4. In fact, increased community super-
vision will detect more violationsthat may result in incar-
ceration. Finally, even the most optimistic proponents of
community policing as a crime deterrent, discussed in
Chapter 6, caution that successful programshave not meant
decreased police and sheriff’s department staffing.

Therefore, this chapter must assume that lawmakers
and chief executiveswill continueto be challenged to fund
significant criminal justice budget increases. As in other
areas of publicbudgeting, fundingneeds canbe addressed
in four ways:

m  Making users (offenders) pay more;
Cutting costs;
O Increasing intergovernmental support; and/or
m  Appropriatingmore general fund tax revenue.
Especially in criminaljustice, appropriatingmore tax reve-
nues isalast resort. Appropriationswill be less controver-
sial, however, to the degree that policymakers and the

public perceive that the other three avenues have been
pursued fully.

Making offenders pay more has great appeal because
it combinesthe broadly applicable logic of user fees with a
popular concept of criminal punishment. Therefore, this
chapter begins with an analysis of the potential of fees,
fines, charges, and recouping criminal gains for meeting
criminal justice budgets. Establishing a realistic assess-
ment of the limited amount of revenue that can be raised
through these particularly appealing approaches, first,
brings the magnitude of the budget challengethat remains
into sharper focus.

The next section takes up cost savings, which is another
publicly appealing answer to meeting budget demands.
Elected officialsare held politicallyaccountable for efficient,
cost-effective expenditure of public tax revenues. They, in
turn, must hold program managers accountable. Budget ap-
proval provides the ultimate focus for this accountability.
This section discusses three principal areas for cost saving
frequently raised in general government budgeting:

m  Management improvements, as mentioned
throughout this report;

®  The potential and the risks of privatization;
and

m Intergovernmental initiatives to save costs
through sharing resources.

The final sectionfocuseson intergovernmental fund-
ing alternatives. Debates on intergovernmental funding
responsibility reflect aspects of the criminal justice system’s
unique structure of checks and balances, as well as more
general concerns, such as state or federal mandates. The
analysis of various formulas used to allocate intergovern-
mental criminal justice funding raises the concern that the
constitutional principle of community standardsmaybecome
a reflection of local ability to pay rather than philosophy.

Ideally,before discussing any of these issues, these in-
troductory paragraphs would conclude with a summary of
current sources of criminal justice funding: What are
they? How much do they contribute? What istheir ratioto
costs? Unfortunately, such a perspective is not possible
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because (1) state-local funding responsibilities vary so
greatly, (2) most government budgets do not provide a
cohesivepicture of criminaljustice revenues, and (3) crim-
inal justice functions are not narrowly focused. Specific
problems include:

m  Criminal court charges and fines are shown only
under general revenues and/or grouped with
marriage licenses, recordation fees, parking
fines, or even recreational fees.

®  State and local dual responsibilitiesresult in lo-
cally collected revenues going to the state, or
state support not being fully shown (for example,
county complaints that the state per diem pay-
ment for state inmates backed up in local jails is
too small may ignore separate state assistancefor
deputies’ salaries and personnel benefits).

m  Specificrevenues are earmarked, for example, to
capital financing, indigent defense, or probation
supervision.

= |tisdifficultin cost and revenue summariescom-
piled by federal and state agenciesto separateciv-
il and criminal justice court expenditures,catego-
rize crime prevention programs (e.g., Street
lighting and code enforcement), and allocate
treatment costs.

Factors such as these place particular importance on gen-
eral government officials calling for a compilation of all
intergovernmental sources of funding, revenues raised,
and a definition of criminaljustice activities for their par-
ticular unit of government.

This chapter underscores such initiatives that public
officials can take while acknowledging the limited pros-
pects of significantbudget relief. Just asthere are no easy
answers to stopping criminal activity, there isno easy way
of funding criminal justice costs. No matter how effective
lawmakers and chief executives are in holding offenders,
program managers, and other governments accountable,
inthe end, itisthe public that also must be accountablefor
matching the demand for criminaljustice and public safety
with the taxes to pay for it.

REVENUES GENERATED
WITHIN THE CRIMINAL JUSTICE SYSTEM

Out of necessity, many governments have turned to
user fees to replace intergovernmental spendingcutbacks
or reduced tax collections from regional economic down-
turns. Philosophically, user fees also are embraced as a
means to shift unwarranted burdens from taxpayers who
do not use or directly benefit from certain government
services to those who do.

Faced with rising criminal justice costs, many general
government officials find it particularly appropriate to
shift costs from law-abiding citizens to offenders because

monetary payments also can be used as a sanction for
criminal behavior. Indeed, there is a tradition of fines as
criminalpenalties. Thedifference today is that many juris-
dictionsare lookingfirst at criminal justice costs and then
setting the fees, rather than setting a monetary fine that
reflects the seriousness of the crime. The nexus between
costsand criminal charges is emphasizedfurther in locali-
ties that earmark feesfor the use of the agency collecting
them, in part to increase the level of collection.

Sound budgeting dictates that elected officials have
realistic expectationsabout the amount of relief to gener-
al tax revenues that can be achieved from criminaljustice
systemrevenues. In significantareas, the amount of reve-
nue that can be raised isvery limited. Accordingly, the fol-
lowing list and the discussion that followsare ordered by
the likelihood of collectionand how much these criminal
justice revenues can be expected to bear full program costs:

Prison and jail industry sales,
DUI fines and counseling fees,
Drug treatment fees,
Supervisory fees,

court costs,

Fines,

Restitution, and

Asset seizures and forfeitures.

Prison and Jail Industry Sales

Not only can the price of goodsmade by inmatesbe set
to cover the total cost of the program—including wages,
repayment of equipment start-up costs, and distribution—
but it should be. Eliminating subsidies helps answer con-
cerns that correctional programs may present unfair com-
petition to the private sector and its workers. Setting
inmate wages to fairly reflect productivity not only further
reduces complaints of unfair competition, it also provides
funds for inmates to pay restitution, fines, and court costs
that often go unpaid. Collection is not a problem because
the courts have ruled “that inmates’ labor belongs to the
state and that inmates’ compensation is solelyby the grace
of the state and governedby rules promulgated by legisla-
tive direction.”?

DUI Fines and Counseling Fees

Because almost all drunk drivers are employed, it has
been common for most court-ordered drunk driving pro-
grams to be supported solely from fees. When states sub-
sequently enacted mandatory jail terms for repeat drunk
driving offenses, some counties picked up on the fact that
even offenderswith a serious drinking history are still apt
to be employed. These counties began charging drunk
drivers for their jail stays.

For example, in Montgomery County, Maryland,
drunk drivers and other minor offenders are charged $80
for each weekend sentence, with waiversfor inmates who
are too poor to pay.® The Pennsylvania State Association
of County Commissioners’ Jail Overcrowding Project rec-
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ommended charging DUI offenders a daily fee and using
the fees to establish less secure housing sitesfor DUI and
otherlow-risk offenders. The alternative siteswould allow
those employed to keep their jobs, pay off court costsand
fines, room and board, and support their families. The
Pennsylvaniareport noted that 60 percent of DUI offend-
ers who receive mandatory jail sentences are employed.*

Drug Treatment Fees

It has been estimated that two-thirds of all personsil-
legally using drugs have jobs.* Therefore, in many jurisdic-
tions where drug use is not related to high poverty rates,
the same user fee approach can be taken for drug users as
for DUI offenders. However, for budgeting purposes,
while all participantsin drunk driving programs represent
a specificoffense category and DU fees can be set to cov-
er total program costs, the caseloads of drug and alcohol
abusetreatment programsare drivenby the need for treat-
ment of individuals found guilty of many types of crimes.
Therefore, general government budgeting must expect to
subsidizethe budgets of substanceabuse programs, although
certain offense categories may be self-supporting.

For example, parolees are seldom in a position to be
able to pay for drug treatment; even if they are employed,
itwill be in low-wagejobs. Collection rates alsovary by the
category of offender. It will be harder to collect from pa-
rolees, even if fees are set according to ability to pay, be-
cause they are apt te be reluctant participants whose expec-
tations have been set by free prison programs. In contrast, a
first-timearrestee in a deferred prosecution program has
a high incentive to pay for and participate in treatment
rather than be found guilty on a felony drug charge.

Supervisory Fees

In the last two decades, many states passed legislation
to authorize charging offenders for the supervision they
require (see Table 7-1).

Table 7-1
Number of State Correctional Fee Enabling Statutes
Passed Before and After 1970

Prison Jail
Years Inmates Inmates Parolees Probationers
Before 1970 21 17 3 8
19751987 15 9 12 20
Total 36 % 15 28

Source: U.S. Department of Justice, Recovering Correctional
Costs through Offenderfees.

As the table indicates, the concept of supervisory feesfirst
was applied to confined offenders and then extended to
probationers and parolees? The lack of emphasis on col-
lectingfees fromparolees, again, reflects the fruitlessness
of tryingto raise revenues from people who do not havean

adequate source of income. In contrast, although prison
and jail inmates have only minor sources of income, their
personal expenses are being covered by the government,
forwhich fees may be collected when the inmate becomes
involved in a work-release or prison industries program.
Four factors affect the amount of revenue general
government elected officialscan anticipate from using su-
pervisory fees for probation and parole. In the order of
how much they limit revenues, the factorsare: ability to pay,
collectionrate, the amount of the fee, and judicial discretion.

Ability to Pay

Abilitytopayoften isrelated to the type of crime com-
mitted. Typically, the less seriousthe offense category cov-
ered by the program, the greater the proportion of that
program’sbudget will be able tobe coveredby fees. Thisis
the same principle that was mentioned in paying for alco-
hol versus drug-related programs. Texas officialsestimate
that about 85 percent of the misdemeanor probationers
pay all their assigned supervision fees, compared to 60-65
percent for felony probationers.’

Rate of Collection

The second most important determinant of the pro-
portion of program costs that can be borne by supervisory
feesiswhether the agency charged with collecting the fees
believes its program will benefit from the fees collected.
In a 1988 survey, 13 of the 17 states that responded re-
ported that revenues from fees averaged only 9.1 percent
of their probation and parole operating budgets. Howev-
er, in four states, the percentage of the operating budget
was much higher: Texas (50.4%), Florida (34.5%), Indiana
(30.3%), and Arkansas (29.1%).3

Texas probation agencies keep the fees collected; in
Florida, all fees are deposited in the state’s general fund.
Nevertheless,both agenciesbelieve the revenue isappro-
priated to benefit their programs directly, demonstrated
in part by the fact that because of increased fee revenue
neither state has cut general fund appropriations?

The examples of Texas and Florida seem to indicate
that it does not matter if the agency retains the supervisory
fees it collects. However, Oregon’s experience indicates
that it does. Under the Oregon Community Corrections
Act, counties have a range of options. In counties that
have opted to keep the fees collected, fees make up 13.7
percent of their field supervision budgets, while in coun-
ties that return the fees to the state, fees equal only 6 per-
cent of their operating budgets.!

Collection rates also depend on the willingness of the
court to overlook nonpaymentif probation or parole offi-
cersreport violations. Prosecutors and judges may believe
that limited jail space needs to be used for more serious
offensesthan for nonpayment, and they may feel that by
rejectingall but the most blatant violations, they will dis-
courage probation or parole officers from clogging their
docket. Recognizing these factors, the Jefferson County,
Texas, Adult Probation Department recommendsten days
of communityservice rather than jail time for willful non-
payment of supervision fees. “Faced with the prospect of
two weeks of hard work, probationers reportedly often
catch up on delinquent payments.””
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The Amount of the Fee

The third factor that affects the percentage of the
budget that can be covered by fees is the amount of the
fee. If fees are set too high, collection may be reduced by
an inability to pay. If feesare set too low, probation and
parole officersmay see little reason to hassle the offender
over payment and will concentrateon other supervisoryand
counselingconcerns. Probation managers are likely to accept
the officers’ priorities if they note that it takes more agency
resources to collect the fees than the amount collected.

In contrast, Texas policies permit fee revenues to ex-
ceed the cost of collection substantially. In part for this
reason, fee revenue asapercentage of total funds forbasic
probation in Texas grew from 37.4 percent to 56.0 percent
between 1980and 1987.*2 Finally, higher fees—especially
those perceived as flowing back to benefit the program—
may serve as an incentive to getting the parolee or proba-
tioner into gainful employment.

Judicial Discretion

The last determinant controlling the proportion of
operating costs that can be borne by supervisory fees is
court priorities. Unless their discretion is narrowly de-
fined by law, judges may consider total legal obligations,
such as child support, debts, and other criminal penalties,
in setting the amount of the supervisoryfeeor in waiving it
completely. Judges also may set priorities for how any
money collected from an offender shall be allocated. For
example, restitution or even court costs may be given pre-
cedence over fees for drug testing or electronic surveil-
lance equipment rental. 3

In many jurisdictions, the court seemsto favor super-
visory fees. As cited in Chapter 6, in a survey of 53 state
and local agencies, 41.8 percent of the funds collected
were for correctional fees, 28.6 percent for restitution,
20.8 percent for court-imposed fines, and 6.2 percent for
court costs.!* However, within these averages, individual
judges can effect significant differences. For example,
among the Oregon counties that retain the supervisory
fees collected, there was a range from 6.2 percent to 24.7
percent in the proportion of probation agency budgets
covered by feecollections. This range was influenced sig-
nificantly by judicial decisions to emphasize restitution
over supervisory fees."

The foregoing discussion of factors affecting the
amount of revenue general government officials can ex-
pect tobudget from probation and parole supervisoryfees
alsoappliesto fines, court costs, and restitution. Amounts
mustbe a realistic reflectionof abilityto pay, aswell as of the
cost to collect. If the agents collectingthe feessee a benefit,
collectionrateswillbe increased. Also,whilebudgetarypres-
suresto raise revenue may result in more meaningful penal-
ties for scofflaws who are otherwise productive members of
society, increased monetary penaltieswill be counterproduc-
tive if they place unattainable economicburdens on offend-
ers who cannot meet their other basic obligations.

Court Costs

Depending on the type of court, substantial revenues
can be collected through charging court costs. Lower

courts that process numerous minor misdemeanor and lo-
cal felonychargeswill realize a much higher proportion of
their budget than will trial courts of record that hear serious
state felony charges. It is not uncommon, in fact, for coun-
ties, cities, towns, and townships to pass identical ordinances
to gain jurisdiction over minor offenders, in part because
the combination of court costsand fines for minor offenses
is a significant source of funds to support their total local
court activity. Collection from otherwise law-abidingcitizens
is handled relatively routinely by the court clerk’s office.

In contrast, charges for court costs for state felonies
are not commensurate with the actual cost of the complex
due process requirements to adjudicate charges that can

“result in imprisonment. In addition, many arrests do not

lead to convictions; therefore, no court costsare assessed,
even though court resources have been used.

As previously noted, the importance attached to col-
lecting these fees, as well as to pursuing nonpayment, va-
ries among jurisdictions. Although over 80 percent of the
probation agencies that are part of the judiciary collect
court fees, only half of the probation agenciesunder gen-
eral governmentdo.¢ In fact, it ispossible foran inmate to
become aware of owing court costsand fines only onbeing
released from prison. Virginia found it necessary to pass
legislation in 1988 to require that clerk of court offices,
courts, and DOC establish a system to inform inmates.
The goal of the legislationwas to improve collectionsand
to create one less obstacle to the inmate’s successful rein-
tegration into society.!?

Fines

The purpose of a fine is to inflict punishment. Fines
traditionally have been deposited in the general fund. In
contrast, treatment and supervision fees are a rather re-
cent innovation to meet budget pressures; they are in-
tended to fund services rather than to punish and are of-
ten earmarked. The distinction can be seen in the
Maricopa County (Phoenix) deferred drug prosecution
program, in which offenders pay the same amount of
money, whether it isa “fee” used to pay forparticipationin
drug treatment or a “fine,” if they refuse treatment and
are found guilty of drug possession.

Another distinction between fees, fines, and court
costs is instructive for general government officials:

m  [ees are set to reflect program costs.

®  fines generally reflect the relative seriousnessof
crimes that do not involve imprisonment.

O Court costsare setasauniform charge fora given
level of court, no matter how serious the offense
or the services received.

As an example of what these differences can mean, in
1989, the Georgia General Assembly passed a 10percent
fine add-on for the construction of county jails. This re-
sulted in a severe impact on certain offenders rather than
amodest one on all offenders because ability to pay would
be reflected only to the degree that judges considered it
when they set fines. In contrast, a similar need in Missis-
sippi to raise funds for 1,000 new prison beds was met by
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1987 legislationto charge each person convicted of a mis-
demeanor $25 and those convicted of a felony $50, while
professional bail bondsmen are charged $20 or 2 percent of
the bond, whichever is greater.18 The Mississippi approach,
although broad-based and therefore more modest than rais-
ing the Same amount from fewer payees, has no relation to
ability to pay, seriousnessof the offense, or court time.
Ability to pay is a significant issue in criminaljustice
budgeting because it affects the ability to collect. It also
relates to the fact that a $1,000fine does not representthe
same degree of punishment to a white-collarprofessional
as it does to fast-food employee. As noted in Chapter 3,
day fines (units of punishment multiplied by a computa-
tion of the offender’s daily salary), which have been suc-
cessfully used in Europe and piloted in New York City using
a NIJ grant, offer a way to make punishment commensu-
rate with the ability to pay. The New York pilot also indi-
cated that day fines offerjustificationfor increasingstatu-
tory limits on fines and, thus, the amount collected.
Finally, although a fine is used as a form of punish-
ment for the individual offender who is paying it, there is
no reason that fine revenues cannot be earmarked for
treatment, prevention, or rehabilitation of others. New
Jersey enacted a mandatory “Drug Enforcement and De-
mand Reduction” fine for anyone convicted of a drug of-
fense. The penalties start at $500 for simple possession
and range up to $3,000, and the proceeds are earmarked
for demand-reduction programs. New Jersey has raised an
average of $9 million per year for prevention, education,
and publicawarenessinitiativesthrough these fines.* The
Avrizona legislature has earmarked numerous fines and
fine add-ons for specific programs, such as animal ordi-
nance violations or $30 additional on DUI convictionsfor
emergency medical services. One-third of the fines of the
Tucson city court are earmarked for other agencies, caus-
ingitschief courtadministrativeofficerto expressconcern
that other court considerationswere being consumed by a
“cash register climate.” A sentencing enforcement division
was formed with the dual purpose of assuring collectionplus
maintaining community respect for court orders.?®

Restitution

Requiring criminals to pay their victims has strong
public support.?t Therefore, it is important to note that
restitution hasbeen placed next to last in this discussionof
criminaljustice revenues not because of extraordinarycol-
lection problems or because of low total revenue poten-
tial, but because it is not a direct source of government
revenue. Restitution typically is paid to an individual.

Restitution can result in significant indirect govern-
ment cost savings, however. Especially for low-incomevic-
tims of crime, restitution—received from either the per-
sonwho victimized them or a central pool —can keep them
from needing increased welfare assistanceor evenbecom-
inghomelessbecause they could not replace stolen money
or missed work due to injuries. In a 1986survey of 79,000
probationers, 24 percent of the violent offenders and 50
percent of the property offenderswere ordered to pay resti-
tution. While the average amount ordered was $3,368, only
half of the offenderswere ordered to pay more than $500.2

Inotherinstanceswhere the effect on a particular vic-
tim isnot direct, the court may order community serviceas
a form of restitution. The degree to which government
budgets benefit from such community service restitution
depends directly on the degree of cooperation between
the probation department or the jail and other general
government agencies, which was emphasized in Chapter
4, When supervision, well defined job assignments, and
training are worked out, many needed government ser-
vices can be provided at significant cost savings.

For parolees or probationers without funds, the Los
Angeles County Department of Probation proposal to es-
tablish a residential Restitution Centerprovidesaproduc-
tive alternative. The government bears the cost of board
and room, but these costs are low because the facility is
low security. In trade, the offender isemployed and avoids
the possibility of jail for not meeting the court’s order.
One-third of the money earned by the probationer goes to
the restitution center for itsoperation, one-third for resti-
tution, and one-thirdfor family obligations or for payment to
the probationer on successful completion of the program.?

Drug Assets

Since Revolutionary times, states have provided for
the forfeiture of property derived from or used to commit
crime, and nearly every state has an asset forfeiture stat-
ute.* Althoughasset seizures canbe used with other types
of criminal activity, the large sums of money involved in
the drugtrade have resulted in increasingly aggressiveuse
of civil forfeiture proceedings.

However, forfeiture proceedings are highly technical.
They depend on sophisticated, well-coordinated investi-
gativework, on how the assetsare handled and marketed,
and on how the proceeds are allocated in joint operations.
Further, asset forfeiture funds can vary considerably from
year toyear, even for statesand large localjurisdictions. In
contrast, finesfor drug convictionsand feesfor drugtreat-
ment and testing will reflect a more stable relation be-
tween drug activity and the need to fund prevention and
treatment programs. Therefore, although general govern-
ment officialsmay want to encourage the use of asset sei-
zuresand remove any statutory impediments, the revenue
isseldoma stable source of supportfor operating budgets.

In brief, under drug asset seizures, any asset can be
seized that:

m  Wasused or intended for use to facilitate the sale
of a controlled substance (e.g., cars, boats,
planes) or

m |sfoundtraceable to an exchangefor acontrolled
substance (e.g., houses, jewelry, real estate, art,
financial instruments) or

® Has been received in exchange for controlled
substances (e.g., cash, bank accounts).

Theproperty istaken through acivil action, which issignif-
icantly different from a criminal trial. In a civil trial, the
state need only prove by a preponderance of evidence—
not beyond a reasonable doubt —that the property was re-
lated to drug dealing. The property need not be related to
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a specific drug deal or to its owner or purchaser being
found guilty of drug dealing. In a civil trial, the owner of
the property must testify or forfeit the property.

Given the less favorable rules from a defendant’s
point of view in a civil proceeding, it is not unusual for a
drug dealer not to contest a seizure that is readily trace-
able to drugs. Knowing that forfeiture canbe used, it also
is not unusual for a major dealer to shield assets in out-of-
state holdings. Therefore, police, sheriff’s deputies, and
prosecutors must be well trained and well informed re-
garding what property is to be seized and how it is to be
taken. Nevertheless, a 1990 survey of law enforcement
agencies revealed that most did not have a formal asset
forfeiture program and much was done on an ad hoc basis.
Of the training that was conducted, law enforcement ad-
ministered 57 percent of the programs and prosecution 42
percent; 22 percent of all programswere administered on
a multijurisdictional basis.”

In part because of the complexity of successful drug
forfeiture, the federal government has handled most of
the activity. However, two significant intergovernmental
concerns could be served by states and localities gaining
the competence to handle forfeiture proceedings. First,
although the federal government has taken the lead with
major drug dealers —andwill probably continueto doso—
many believe that the federal courts should not be bogged
down with lesser cases.

The second intergovernmental concern is that multi-
agency involvement can raise disputes over the allocation
of the proceeds. Under the U.S. attorney general’s guide-
lines, distributiondoes not depend directly on where the
case is tried but on the time and effort expended by each
agency; whether the involvementwas fortuitous or the re-
sult of effective investigation; whether the agency identified
the assets for seizure; and whether the agency could have
proceeded on itsown.? It is obvious that, while these guide-
lines attempt to give fair considerationto a number of rele-
vant factors, thelr very mulipliciyy presents ample opportu-

nity for disagreement and delay in revenue distribution.

Increasing the competence of state and local authori-
ties to expand their use of asset seizure, with or without
the involvement of federal agents in joint investigations,
does not mean that there will not be a major need for in-
tergovernmental cooperation. Regional cooperation is
particularly important to retrieve as many assets as possible,
not just for the potential revenue but, more importantly,
forseriouslydisruptingthe drug dealingoperations. In ad-
dition, states may be ready to assume a stronger role in
training local prosecutors, police, and sheriff’s deputies
than they were in the initial years of asset seizures. As of
1990, approximately 38 percent of training has been pro-
vided by the federal government and 32 percent provided
by private sources, which were principally professional as-
sociations, such as the National Association of Attorneys
General and the National District Attorneys’ Association.
Only 21 percent of the training has been provided by states
and 9 percent has been conducted by localities?’

There are other potential sourcesof revenue related
to drug arrests, specifically, back income taxes and tax
stamps. Under the civil asset seizure process described

above, if the owner contests the seizure by claiming that
the property was purchased with cash obtained from legal
transactions, IRS and the state income tax department
should be informed immediately. Not only is it another
means to convict the individual on a criminal charge—Al
Capone was imprisonedfor income tax evasion—but taxes
canbe collected on assetsthat the state isnot able to prove
are drug related.®

In addition, as of January 1991, 22 states required tax
stampson illegal drugs.” These states do not actually ex-
pect the dealers to pay the tax. Their focusisonbeingable
to exact heavy fines for the tax not having been paid on
whomever is caught possessing or selling the drugs. As
with any other felonious tax avoidance, assets of any kind
may be seized to pay the fines and taxes due, without hav-
ing to determine they were purchased with drug trade
profits. This approach was greeted initially with some
skepticism, but the U.S. Supreme Court has upheld the
taxation of illegal gains, most notably in James v. United
States, a 1961 case involving embezzled funds. To answer
the chargethat it is unconstitutional to compelpersonsto
testify against themselvesby registeringan illegal activity,
most statesprovide for anonymityif a person should apply
for tax stamps.

Collection of these finesand taxes may lag if local po-
lice and sheriff’sdeputies do not see value in a drug tax
stamp law as an additional means to weaken drug syndi-
cates. As with fees and fines, however, distribution of rev-
enue can then become a way to increase collections. For
example, the Kansas drug tax stamp law was largely un-
used until a change was made in March 1990 to send half
the proceeds to the county where the arrest was made
rather than all of it goinginto state’sgeneral fund. Collec-
tions went up by a factor of 14.3°

Summary

For sound budgeting, general government elected of-
ficialsneed a realisticpicture of the money-raising poten-
tial of each source of criminaljustice revenue. In general,
the less serious the class of crime involved, the more
stable the source of revenue and, therefore, the more the
revenue can be used to defray program costs. Revenues
also canbe increased by legislationthat givesthe court the
flexibilityto relate fines, fees, and chargesto ability to pay.

The amount of revenue raised is increased further if
criminal justice personnel believe that collecting the
money enhances their mission. Thebenefit canbe asnar-
row as the funds simply being budgeted to the agency col-
lecting them.

Fortunately, it isalso common for the revenue collec-
tion itself to augment the effect of other aspects of crimi-
nal justice programs. Establishing sound work programs
for real wages can provide the means for real pay-backby
the offenderfor criminal acts. Fees can expand treatment
opportunities.Finescanbe earmarked for prevention pro-
grams. Multifaceted approachesto capturing drug profits
sometimescan do as much to break up a drug ring as con-
victing individualsinvolved in its operation. These exam-
ples underscore the potential available for general gov-
ernment officials working with criminal justice program
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managers to ensure that budget decisions that attempt to
increase criminal justice revenues will augment—not
overwhelm —program effectiveness.

Most elected officials are aware that the public’s
sense of justice is satisfied when revenues are acquired
from offenders and from criminal activity. The public
regards this as holding lawbreakers accountable for the
effects of their crimes. Therefore, itisimportant, politi-
cally, for general government elected officialstobe giv-
en information that will allow them to report revenues
inrelationtothe costs of associated criminal justice pro-
grams. They can, thus, be responsive to the public’s
sense of justice. Equally important, they will be in a po-
sition to explain the limits of such revenue generation
and justify the need for tax support.

COST S4VINGS

Before turning to the public to meet budget needs,
however, most general government elected officials want
to satisfy themselves that cost savings are being fully uti-
lized to meet escalating criminal justice demands. This
section examinesvarious avenues of assumed and poten-
tial savings applicable to criminal justice budgets: opera-
tional improvements, privatization, intergovernmental
resource sharing, and intergovernmental cooperation.

Operational Improvements

Operational improvements that lead to program im-
provements have been mentioned throughout the pre-
vious chapters. Unfortunately, examples of operational
improvements that lead to immediate cost savings are
rare. General government officials trying to find opera-
tional savings to deal with a current year budget shortfall
will find little to go on. It usually costs money to save
money. For example, to increase a prison’s holding capac-
ity, structural changes must be funded; to speed parole re-
views and free bedspace, more personnel or enhanced
computerizationmay be needed; or to move cases and re-
ducejail time, forensic laboratory staffingand equipment
increases may be essential.

Conversely, there are many examples of cost cutsthat
cost money. For example, in the face of a 10percent local
budget shortfall, one county decided that it could not af-
ford $30,000 to hire a program administrator for a super-
vised release program for misdemeanants, even though
the program would save about $20,000 annually in joint
state and county funds on each released inmate’s board
and room.3

Although general government elected officials are
apt to hear the same lament from all government pro-
grams, negative results from criminaljustice cuts oftenare
amplified because sustained growth has removed excess
operating capacity and because of security dictates. Con-
sequently, refusing to fund additional positions or space

can lead to a disturbance or an incident that will require
the unavoidable expenditure of overtime or a liability
settlement.

Just the threat of danger often makes it difficult for
general government officials to carry out normal budget
oversight. Elected officialsreport that they frequently feel
intimidated when they question expenditures.3? For exam-
ple, lllinois state elected officialsmust deal with a public
employee union’s claim that the death of six correctional
officersin the last sevenyears was the direct result of per-
sonnel funding failing to keep pace with population in-
creases at medium security prisons. “The reality of short-
staffing and overcrowdingis death. It’s as simple as that,”
according to employee representatives.*

It is important, therefore, that formal procedures be
establishedto determine acceptable staffinglevels. Sucha
review not only would include physical analysis of prisons,
jails, and juvenile facilities, it also would include analysis
of how personnel spend their time: How much of a proba-
tion officer’stime is spent on paperwork rather than of-
fender contact? How much of a police officer’s/sheriff
deputy’s time is spent on VIP assignments or waiting in
court for cases to be heard?

An analysisof turnover and staff vacancies is also im-
portant. Although high turnoverproduces short-term cost
savings during the months positions remain vacant and
from lower entering salaries for less experienced replace-
ment employees, responsiblebudgeting dictatesthat elected
general government officialsbe informed fully of the results
of turnover or the failure to maintain staffing levels.

Finally, as noted in Chapter 4, one of the most per-
plexingissuesgeneral government officialsface infunding
policing and corrections isdetermining program effective-
ness. It is unrealistic to assume that all programs are
successfuland cost effectivebut, as noted, lack of funding
forcreditable evaluationhas been endemic. Both program
mangers and general government budget officials have a
vested interest in determining whether the target popula-
tions have been appropriately selected for the program,
whether comparable control groups are being used to de-
termine success, whether a valid baseline can established
for comparison, and how success is defined.

However, even when good research provides answers
to these questions, general government officials seldom
realize excess revenue. Slowing the rate of increased
spendingseemsto be the best that can be expected, asthe
Florida focus study (page 162) demonstrates. Although
this focus could have been presented in the chapters dis-
cussing alternatives, it is presented under this discussion
of budgetingbecause it represents one of the most exten-
sive analyses to date of cost-benefits.

Operational cost savingsare possible in the criminal
justice system, but many savings are related to creating a
systemapproach to needs and impacts. Budget session de-
crees can be used to get the attention of the independent
criminal justice officialsthat general government officials
have a responsibilityto enforce fiscal accountability. How-
ever, responsible budgeting to maximize cost savingsand
program effectivenessrequire planning and coordination,
which are the subject of the next chapter.
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Florida’s ongoing Community Control Program
(FCCP) provided intensive supervision (ISP) for more
than 60,000 offenders between late 1983and 1988, mak-
ing it the largest ISP program in the nation. The program
included a minimum of 28 contactsa month, drugand al-
cohol screening, and sometimesinvolved house arrestor
electronicsurveillance. Probation officercaseloadswere
from 20 to 25 offenders. Because of the size of the pro-
gram, a better than normal analysis of its success was
conducted.

Target Population. The original target was to divert
offenders from prison sentences to relieve overcrowd-
ing. However, only 12 percent of a 1987 FCCP partici-
pant sample were downgrades from a recommendation
for imprisonment, while 31percent were upgradesfrom
sentencing guideline recommendationsfor regular pro-
bation. Thus, the policy goal of controlling prison costs
was overriddenby increased probation costs due to net
widening.

Control Group Success Comparisons. Approxi-
mately 20 percent of FCCP participants were arrested
for new offenses compared to 24 percent of a matched
group who had served time in prison. However, there
was no significant difference for the rearrest rates of a
different set of FCCP offenderswho were matched with
offenders who received a minor jail sentence alongwith
probation or with offenders who had been sentenced
only to regular probation.

Thus, while the increased cost of prison is not justi-
fied as a deterrent for offenders with similar backgrounds,
neither is the increased cost of intensive probation con-
trol. In all three comparisons, offenders with similar
backgrounds did as well or better in the less costly, less
restrictive alternative. For those who could have been
placed on regular probation, the more costly alternative
of intensive probation did not increase successby reduc-

1990).

Focus
Evaluation of Florida’s Intensive Community Supervision Program

Source: National Council on Crime and Delinquency, Evaluation of the Florida Commnunity Control Program (San Francisco, Ma

ing the rate of recidivism. For those who could have
been placed in prison, the less costly alternative of in-
tensive supervision was, in fact, more successful in re-
ducing the rate of recidivism.

Valid Baseline Cost Comparisons. After FCCP was
established, numerous criminal justice system changes
took place: sentencing guidelines were implemented,
the crime rate increased considerably, regular proba-
tion caseloadsgrew from 80to more than 110,and emer-
gency releases of state prisoners became necessary to
meet court-imposed population caps. Furthermore,
FCCP itself altered the conditionsof probation so that
valid violation comparisonswere not possible. Because
offenders were supervised much more closely, they
were charged with technical violations of their proba-
tion conditions twice as often as regular probationers.
Thus, it is impossible to compare baseline revocation
rates or sentencing reductions, or realize actual cost
savings versus simply documenting cost avoidance.

Conclusion. Although the target population was
compromisedthrough net widening and it was not possi-
ble to meet rigorous research standards by freezing
baseline conditions, the evaluation was able to docu-
ment FCCP’s cost effectiveness. Using $14,250 as the
annual cost of prison, the net cost avoidance was esti-
mated to average almost $3,000 per case even with the
high number of participants who could have been han-
dled successfully in regular probation.

This degree of cost saving is certainly not bad news
for general governmentofficialsstrugglingwith increas-
ing correctional budgets. FCCP, even though compro-
mised by significant net widening, saved costs without
increasing crime. However, a program like FCCP will
not actually reduce budgets—unless government also
can control the other factors leadingto increasedcrime,
arrests, and tougher sentences.

Privatization

Duringthe 1980s, the rapidly increasingcostsof crimi-
nal justice, the need for expanded capacity, and the posi-
tive climate for turning a wide range of government ser-
vices over to the private sector led many states and
countiesto considerthe privatization of correctional faci-
lities. Budget debates focused on speed and potential cost
savings, while operational concerns focused on liability
and product delivery. However, at times, some citizens
seemed to assume, “If business will take care of all these
criminals, we won’t have to pay.”

In fact, as noted in discussing criminal justice reve-
nues, there are only a few programs where cost to the pub-
lic can be eliminated. For the vast majority of potential
programs, it appears to be more a philosophical decision
than a cost-cutting decision as to whether most services
will be provided by private or public employees.

Criminal justice services that are provided routinely
by the private sector, without any use of public funds, in-
cludeprivate security personnel —whooutnumber public-
ly employed police officers—and substance abuse treat-
ment for offenderswith the ability to pay and the desireto
use a private provider. Some states, such as Oregon, have
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begun contracting with private agencies to collect fines,
restitution, and court costs for a percentage of the reve-
nue collected.**In addition, much of the function of a bail
bondsman is carried out asa private sector activity; howev-
er, some localitiesfind that bail bondsmen’s lack of effort
tobring in those who fail to appear shiftscostsback to pub-
lic law enforcement.

In all other instances, private profit depends on pay-
ment of publictax dollars. The issue, then, is: Can the pri-
vate sector do the job cheaper, faster, and/orbetter than
the public sector? The last goal hasbeen the easiest to de-
termine. Several functions are contracted out routinely
becausethe private sector can do the job better than trying
to developor employ the expertisewithinthe criminaljus-
tice sector, for example, prison and jail construction,
health and psychological services, drug testing laboratory
analysis, and administrative systemsdevelopment, includ-
ing off-the-shelf programsfor computer-assisteddispatch,
legal research, and inmate records.

In contracting, one concern that is more important in
criminal justice than in other areas of public budgeting is
whether there are liabilityissues that should override award-
ing contractsto the lowestbidder. For example, the cheapest
drug testing system may be a more costly decision in the long
run if the test results are not accepted as reliable in court.

Many observersconsider that the needed expertisein
the development of prison and jail industries also lies in
the private sector. This expertise can be tapped by hiring
managers from the outside or by soliciting firms, through
competitive bidding, to open branch operations inside a
penal institution, or to provide marketing services. Com-
petitive bidding is an effective means to answer business
concerns about unfair competition.

In addition, adult and juvenile correctional agencies
have a long tradition of contracting with private agencies,
both nonprofitand for-profit, to provide communitytreat-
ment services. These contracts arebased largelyon thebe-
lief that the programswill be better because they provide
the opportunity for offenders to reintegrate into the com-
munity while still under penal control. They also may pro-
vide sophisticated treatment for individual needs, which
are not being met in the general penal populations. How-
ever, use of private facilities to provide enhanced treat-
ment tends to reflect the jurisdiction’s ability to pay, asin-
dicatedby the relatively high proportion of white juveniles
in private facilities shown in Figure 7-1.

Itisthis traditional use of private providersfor special
populations that represents an apt description of the sta-
tus of private sector operation of jails and prisons at the

Figure 7-1
Juveniles in Custody by Race, 1989
(1-day count rates/100,000 in public and private facilities)
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beginning of the 1990s. During the 1980s, several private
for-profit corporations were formed to build and run pris-
ons and jails. However, most privatized operations have
not gone beyond special populations, and most of the fi-
nancial success of these private firms has come from fi-
nancing construction.

Texashas taken the greatest initiativein privatization.
Of the ten new prisons coming on-line at the end of the
1980s, four were built and are to be run by the private sec-
tor. These 500-bed facilitieswere opened in late 1989and
were rated in the first year of operation asbeing “justfair’’
in meeting the terms of the contract.’

Major Issues

The major issues involved in whether cost or time sav-
ings canbe achieved through privatization of correctionalfa-
cilitiesare:

m  Liability—Can government contract away its li-
ability or is it ultimately responsible for injuries?

m  Standards-— Are private operators prepared to
conform to court-ordered standards and to the
security concerns of the community?

w  Personnel—With a large portion of correctional
budgets being driven by personnel costs, can ade-
quate savings be realized solely through more effi-
ciently designed facilities, or will lower wages cause
greater turnover and less screening of personnel?

m  Competition—Is there an adequate competitive
bidding climate to keep cost low when the con-
tract is rebid? Will the contracts of current em-
ployees allow them to work for a competitor?

®  Financing— Doesthe governmenthavefinancing
alternatives for constructing the facility? What is
the currentdollar cost of any financingalternative?

8 Efficiency-Can the private sector respond more
readily to program needs and construction time-
tables because they are unhampered by legisla-
tive budget procedures or bidding requirements?

®  Full Cost Accounting—In making cost compari-
sons, have all government costs been fully ac-
counted for, including personnel benefits, retire-
ment fund obligations, administrative support
services if the service is provided by public em-
ployees, and the governmental cost of security
oversight and contract administration if it is con-
tracted out?

The import of these questions is that public officials
who are consideringprivatizationmust be prepared to en-
ter sophisticated cost analyses and complex negotiations.
A detailed request for proposal (RFP) must be prepared
and experiencedadvice sought in developing the terms of
the contract. Negotiations should include spelling out
what standardsare to be achieved (for example, some com-
panies agree to achieve ACA accreditation), how ongoing

security audits are to be conducted, and the obligations of
the provider to respond without expensive change orders.

The heavy emphasis on security concerns helps ex-
plain why, thus far, most privatization initiatives have
been with specialized populations, such as those about to
be released, federal detainees being held for trial, and
low-securityoffenders. Furthermore, it hasbeen reported
that no private prison operation has shown a profit to
date’ and that the profit margins of private correctional
corporations are beginning to fall because they were ini-
tially driven by fees for financing®” Finally, localities will-
ing to pay high fees to house their prisoners because they
are under court order often regard this as a short-term
emergencyoption. Many have found it cheaper in the long
run to build and operate their own facilities.

These issues of security and long-term profitability
seem to indicate that the role of the private sector in oper-
ating penal facilitieswill not grow to cover a very signifi-
cant proportion of jail and prison system operations. The
privatization movement of the 1980s, however, has intro-
duced a wider range of options for general government of-
ficials, especially in providing a safetyvalve to comply with
court-ordered population ceilings. Most importantly, it
also has provided a focus to demand that public penal ad-
ministrators justify expendituresand to examine inefficient
requirements in general government administration.

Intergovernmental Operational Cooperation
and Resource Sharing

Another way to reduce budget demands while meet-
ing criminal justice needs is to share resources. Some of
the benefits from intergovernmental cooperativearrange-
ments between agencies with parallel criminal justice
functions include:

m  General government budgets benefit when ex-
pensive law enforcement equipment and experi-
enced investigative personnel are shared.

®m  Publicsafetyisenhanced asintegrated databanks
are establishedto respond to the mobility of some
of the most serious criminals and criminal activ-
ity.

m  Through cooperation, regional jails can expand
correctional program options while minimizing
siting controversies.

m  Even prosecutors and judges are realizing the
need for greater communicationas federal crimi-
nal code changes create the potential for greater
selectivity in determining jurisdiction.

The following subsections give a brief summary of the
typesof law enforcement and correctional cooperation ex-
isting between local, state, and federal agencies.
However, in considering the potential for increased
intergovernmental cooperation, general government offi-
cialsneed tobe aware of two areasof potential controver-
sy. First, operational controversies over how priorities are
determined and who is in charge can undercut program
initiatives. Although general government officialsseldom
will have a pivotal role in resolving these operational dis-
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putes, they do play a key role in the second arena of con-
cern: federalism. The United States constitutional struc-
ture provides that criminal justice is largely a state
function; most states have extended this concept of non-
centralization to enshrine law enforcement as a local
function. “Cooperative” arrangements that turn into dic-
tates by the better financed, equipped, or simply larger
unit of government can undermine this constitutional con-
cept. It is general government elected officialswho must be
the ultimate arbitrators of the balance between preserving
federalism and secking efficiency and cost savings.

Law Enforcement Intergovernmental Cooperation

The large number of law enforcement agencies en-
surescommunity responsiveness; it also createssignificant
potential for greater effectiveness through increased
coordination. In 1986, there were

11,743 municipal police departments;
79 county police departments;
1,819 township police departments;

3,080 sheriff departments, most of which have
police functions;

965 special police agencies, including park po-
lice, harbor patrols, transit police, and cam-
pus security units;

51 state police departments; and
more than 50 federal law enforcement agencies.*

More than half of the local agencies had fewer than 10
sworn officers.

Although the potential has always existed, several
factors have been operating to bring about more coopera-
tion in the 1990s.0rganized crime is highly mobile and so-
phisticated, especially the drug trade and syndicates in-
volving vehicle theft and financialfraud. Computerization
has made greater cooperation between federal, state, lo-
cal, and international law enforcement communitiespos-
sible. Drug forfeiture fundshave provided an attractive in-
centive for joint investigations. Budget pressures also
have meant that agencieshave had to pursue shared use of
highly sophisticated investigative equipment or go without.

Municipal-County Law Enforcement Cooperation.
Municipal-county cooperation focuses on shared equip-
ment and investigative backup. For example, Allegheny
County, Pennsylvania, operatesa crime lab that is used by
municipal departments. The county police supply backup
investigative services to most of the municipalities in the
county on request. St. Louis County, Missouri, hastechni-
cal joint ventures between its municipal departmentsand
the county police for the development of a 911system, on-
line accessfor police dispatchers to state and FBI data bases,
and a*“Code 1000” system that provides rapid deployment of
officers from multiple jurisdictions when needed.*’

Traditional cooperation,. which is an outgrowth of
shared jurisdiction,also shouldbe noted. It iscommonfor
a sheriff to deputize municipal police departments, giving

them authority throughout the county. The power of a lo-
cal law enforcement officer to make an arrest in another
jurisdiction also can be provided for by state legislation,
extendingthe authority of law enforcement officersto any
part of the county in which the officer isemployed. In con-
trast, it is not typical for state police or county police and
sheriff’s deputies to operate in big cities, except for inter-
state highway patrols or on a special cooperativeinvestiga-
tion. Of course, arrests always may be made acrossjuris-
dictionallines in hot pursuit or under the power of citizen
arrest, which does not include the power to search.

State-Local Law Enforcement Cooperation. State-local
cooperation typically isbased on collaborative efforts and
on support technology. Emphasis on illicit drug enforce-
ment in the late 1980s increased collaboration significantly.
Of the more than 11,000local police and sheriff’s depart-
ments having primary responsibility for drug enforce-
ment, 55 percent were participating in multiagency drug
enforcement task forces in 1990.*' Many states have in-
cluded experienced prosecutors in these multijurisdic-
tional task forces to help ensure that the police proce-
dures used and evidence gained will stand up in court.

Although the proportion of large agenciesinvolvedin
multiagency task forces is over 80 percent, half of all the
local police officersassigned to task forces nationwide are
employed by small departments serving populations of
lessthan 25,000.2 The high number of small departments
involved reflects the fact that effortsto clampdown onthe
drugtrade in urban areas served to displace somecriminal
activity to rural areas. It is possible, however, that the
emergence of drug task forces may serve as a catalyst for
permanent cooperative arrangements, perhaps leading to
consolidationof small police and sheriff’sforces. For ex-
ample, based on targeted drug enforcement experience,
Michigan formed 23 multijurisdictional cooperative gen-
eral law enforcement teams made up of state troopers,
county sheriffs, and municipal police officers.

In additionto collaborationto fightthe drug trade and
other syndicatedcrime activities, computerizationalsohas
led to increased coordination between state and local law
enforcement agencies. This has been particularly true in
the development of Automated Fingerprint Identification
Systems (AFIS). AFIS enables a computer to search
through hundreds of thousands of fingerprints in lessthan
ten minutes and provide a selected number that are the
closest match for conclusive identification by the techni-
cian. It represents a major revolution in criminal investi-
gative work because manual searches are not feasible
without the name of a suspect. Since the mid-1980s, 35
states have, or are in the process of establishing an AFIS
system and many provide statewide access. For example,
the Virginia system has 20 regional terminals that can re-
ceivefingerprintsfrom local law enforcement agenciesfor
virtually instantaneous identification. The state system also
is adding prints from local files to expand the data bank.

State-State Law Enforcement Cooperation. Law en-
forcement coordination also takes place between states.
For example, the Northwest Tri-State Narcotics Law En-
forcement Councilwas initiated by the governorsof Ore-
gon, Washington,and Idaho in 1988. It consistsof the state
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police superintendents and coordinates efforts to investi-
gate and shut down drug labs, stop drug shipments, and re-
duce marijuana cultivation.”* Other multistate efforts
have conducted simultaneous drug searches on interstate
routes or border crossings.

Federal-State-Local Law Enforcement Cooperation.
Federal law enforcement resource sharing is of the same
nature as state/local initiatives. Since 1924, the FBI has
been authorized by the Congressto collect and dissemi-
nate fingerprint cards and arrest record information. At
this time, however, it does not have AFIS capability, so
that its response to the requests it receives from over
62,000 agencies may not be able to penetrate aliases, and
the turnaround time is commonly two months. Neverthe-
less, it still remainsthe principal source of information for
offenders who have multistate records. In addition, the
National Crime Information Center (NCIC) maintains a
computerizedfiling system of 12separate data bases that
include stolen and recovered guns, stolen license plates,
stolen securities, wanted persons, and missing persons.

The FBI also maintainsone of the world’s most com-
prehensive crime laboratories and shares its services with
states and localities, in the sameway that states and coun-
ties provided forensicservicesto police forces within their
boundaries. However, the FBI screensrequests from state
and local agenciescarefully and returns any it determines
could be performed satisfactorilyby the contributinglabo-
ratory or jurisdiction.

INTERPOL is a law enforcement function within the
U.S. attorney general’s office that brings together police
in all units of government with police in other countries.
Operations were decentralized to state liaison officesin
the 1980s, largelyin response to increasedactivity of state
and local police and sheriffs’ departments with interna-
tional crime and foreign nationals. Decentralization has
tapped the growing capabilities of state information sys-
tems to assist international investigative agencies, while
providing states the opportunity to obtain informationon
international crime and its impact on their state.

Beginning in 1981, Law Enforcement Coordinating
Committees (LECC) have been established in each feder-
aljudicial district to serveasa focusfor improved “cooper-
ation and coordinationbetween and amongfederal, state,
and local agencies.” LECCs are often cochaired by the
state’sattorney general or other state official and the U.S.
attorney, and now exist in each of the 93 federal judicial
districts. Many use subcommitteesto deal with issuessuch
as white-collar crime, toxic waste, Indian affairs, drug of-
fenses, child pornography, asset forfeiture, violent crime,
and victim/witness issues.*

Paralleling state initiatives, the U.S. Department of
Justice also has established task forces of federal, state,
and local prosecutors and investigatorsto coordinate the
investigation and prosecution of highly sophisticated and
diversified drug-related and money-laundering enter-
prises. These task forces coordinate efforts with and
among the following federal agencies and state and local
law enforcement agencies: DEA (Drug Enforcement Ad-
ministration), Customs, BATF (Bureau of Alcohol, To-
bacco, and Firearms), INS (Immigration and Naturaliza-

tion Service), FBI, IRS, Coast Guard, U.S. Marshals
Service, Tax Divisionand Criminal Division of the Depart-
ment of Justice, and U.S. attorneys. By 1988, more than
700multijurisdictional task forcesand drug units had been
established in nearly every state.#

Inaddition,under the supremacyclause of the federal
Constitution, it hasbeen held that state officers have not
only the power but also the duty to enforce federal Criminal
law. Consequently, informal coordination between federal
and state law enforcementofficialsto try arrestsmade by lo-
cal police and sheriffs’ departments in federal court has
grown, as the Congress has passed tougher Criminal penal-
ties than those that exist in many states for similar offenses.

Finally, there is a long history of federal/state/local
agreements for law enforcement on federal lands and en-
claves. There are areas, such as militarybases and Indian
reservations, where the federal government has required
that the state cede exclusive jurisdiction to them, which
means that the state cannot enforce its laws on these
lands. However, in most of these instances, the federal
government itself enforces the state’s laws under the As-
similative CrimesAct of 1948, which incorporates by refer-
ence the state criminal law of the surrounding state in
force at the time of the offense. On the other hand, for
parks and other public lands, the federal governmenttypi-
cally has entered into agreements with state officials for
concurrentjurisdiction, which giveslocal, state,and feder-
al officers full enforcement powers. There also are a few
instances in which the state has retained its proprietary en-
forcement rights and the federal government has no power
to enforce state laws, and some instances of partial jurisdic-
tion in which the federal government has only the right to
enforce certain state laws, such as violent crimes, while the
local authoritiesenforce lesser offenses, such as traffic laws.

Althoughthe jurisdictionalstatus of each federal en-
clave has its own history, typically, budget considerations
cause local officialsto try to cede law enforcement author-
ity rather than retain it. If a caseistried asa local offense,
all the associated jail and court costs will be borne by the
locality. If federal officers make arrests under federal
charges, the locality is spared these costs.

Intergovernmental Cooperation
among Correctional Agencies

Administrative cooperation between penal authori-
ties focuses principally on prisoner exchangesand joint fa-
cilities, although initiatives to facilitate educational ex-
changes will be discussed later. In general, relations
between federal authorities and county jail or state prison
administrators are better than between the states and
their counties. This is due to the fact that per diem pay-
ments are defined by contract and frequently are higher
than any state payment. Also, federal prisoners are less
apt to be violent.

County-County Correctional Cooperation. County-
county cooperation has increased with jail overcrowding.
Siting any correctional facility is never easy, but state or
federal authorities, at least, usually have choices gener-
ated by depressed communities competing for employ-
ment. Local governmentsare essentially landlocked with-
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in the confinesof their community. Therefore, some local
governments have joined together to build and operate
jailsand detention facilitiesand to avoid siting the facility
in the most densely populated jurisdictions. Other small
units of government have joined together as a way to
achieve economiesof scaleand professionalismor to sep-
arate female and juvenile populations from incarcerated
adult males (often in response to federal and/or state
mandates or a court decision).

Formal agreements are necessary to define the basis
of cost sharing, priority allocationof beds, and the respon-
sibility of each local sheriff. In addition, establishinga re-
gional jail for rural counties to replace existingantiquated
facilities—ratherthan inadditionto local jails aswould be
the case in an urban setting—may meet great resistance
from rural sheriffswho fear losing too large a chunk of
their responsibilities.

County-State Correctional Cooperation. County-
state cooperation exists, but it often is overshadowed by
disputesovertimely removal of state-sentenced prisoners
from overcrowded local jails. However, even in over-
crowded systems, states have established protocols to re-
moveprisonersin the order requested by local sheriffsand
jail administrators. These agreements provide relief to
jails in handling disruptive prisoners or those in need of
medical care, which savejails the cost of trying to provide
for special populations.

State-State Correctional Cooperation. Interstate
cooperative agreements have existed for several decades
to coverboth the transfer of prisonersand the supervision
of probationersand parolees. The Compactfor the Super-
vision of Parolees and Probationers, to which all states,
Puerto Rico, and the Virgin Islands are signatories, was
initiated in 1934.However, in 1987at the urging of several
associations representing probation and parole adminis-
trators and officers, the National Institute of Corrections
(NIC) funded joint action to tighten control over the
movement and supervision of offenders. A compact also
exists between 47 statesand the District of Columbia to ex-
change inmates, often one-for-one. In 1989, 36 agencies re-
ceived 712 inmates, and 37 agencies sent 1,534 inmates.*

Federal-Local Correctional Cooperation.Federal/lo-
cal cooperation has been strong, historically, becausefed-
eral prison facilities are widely dispersed and are not conve-
nient for holding people awaiting federal trial. Therefore,
local jails hold approximately 75 percent of the federal de-
tainees for the U.S. Marshals Service under negotiated in-
tergovernmental agreements in each of the 50 states. The
averageper diempayment for FY 1989was $41.45, withrural
jails receiving less than large metropolitan jails.

In the past, this was welcomed income; however,
crowding has made housing federal prisonersa low prior-
ity. Inresponse, the MarshalsServicehas initiateda Coop-
erative Agreement Program to help state and local gov-
ernments expand and/or construct new facilities in
exchange for a contract for a designated number of beds.
In 1983, only $26 million in federal funds went to con-
structinglocal jails; by 1990, over $94 million was provided

to 141local detention facilities. In addition, excessfederal
equipment is funneled to local jails, although it remains
the property of the Marshals Service. In general, this type
of personal assistance, the high rate of per diem payment,
the frequently nonviolent nature of the offenders, and the
relatively small number of inmates involved have led to
better relationsbetween U.S. marshalsand local jailsthan
between the state and local jails.

Federal-State Correctional Cooperation. Federal/
state administrative cooperation has allowed states to
transfer inmates into federal facilities and allowed the
federal Bureau of Prisons to use state facilitiesto protect
selected federal inmates. Prisoners may be transferred
from state to federal facilities as the result of a riot or a
serious disciplinary problem, or because a convicted state
offender cooperated with federal authorities and may be
in danger if left in the state system. The bureau has statu-
tory authority to board state prisoners in federal institu-
tions on a contract basis. For example, states such as Ver-
mont, which have no maximum security prison, send all
their security risks to federal facilities.On August 1,1990,
1,131state prisoners, which represented 2 percent of the
total federal sentencedpopulation, were detained in various
federal institutions through intergovernmental contracts.*’

There are two other areas in which the federal gov-
ernment cooperates directlywith the states. In cases of an
emergency, there is a 24-hour National Institute of Cor-
rections response to identify sources of emergency sup-
plies or provide professional help forhostage families. For
example, temporaryjail cellswere transferred from Texas
to a flooded Alabama locality and mattresses were trans-
ferred from New York to Pennsylvania.*

In addition,under the National Drug Control Strate-
gy, in 1990, federal departments were directed to canvass
their property holdingsfor land that could be reported ex-
cess and suitable for prison construction. If appropriate
and consistent with the provisions of the McKinney Act,
amendments to the Federal Property Administration Ser-
vicesAct will then be proposed so that state and local gov-
ernments needing a prison site receive special consider-
ation.”? Thus far, siteshave been few in number and often
located a good distance from areas of greatest need.

Overcoming Barriers to Sharing Resources
Establishing Priorities

All of the cooperative agreements cited above look
good on paper, but most face the problem of differing
priorities. Often, the agencythat needs assistance placesa
far higher priority on action than does the other agency.
The drain on limited resources also can play a role.

For example, many state program managerssee AFIS
technology primarilyasan efficient central depositoryand
retrieval system. Local police-sheriff investigators, how-
ever, quickly realized that they could save days wasted in
tracking down false leads by requesting an AFIS check of
latent crime scene prints as their first step. Furthermore,
use of AFIS at jail intake is an effective means to pene-
trate aliases.
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The issue becomes how to set prioritiesfor the use of
a state resource for local resource-savingsand increased
effectiveness: Should all drug distribution arrests have
priority?all sex crimes?all reported thefts abovea certain
dollarvalue?or should each local law enforcementagency
be allocated a certain number of inquiries? The alterna-
tive to such priorities is for the state to fund increasesin
AFIS capacity and personnel to realize local law enforce-
ment agency savings.

Prisoner transfers also raise concernsthat the receiv-
ing agency’s resources will be used to relieve the sending
agency’s budget. This is why most prisoner transfers are
reciprocal. In addition, the receiving agency takes on the
public safety responsibility for the transferred offender.
Security concerns, for example, contribute to the fact that
it reportedly takes six months to transfer a probationer
who is a resident of the District of Columbia, Virginia, or
Maryland from the court where he or she is being sen-
tenced to the control of the probation department where
he orsheisaresident. A complete investigationis done by
the receiving probation department, which is then for-
warded to the state, where it is acted on by the Interstate
Compact Office.*®

Determining Who Is in Charge

Lack of response caused by conflicting prioritiesisrel-
atively easy to identify and measure. Solutions are, there-
fore, easy to define, even if lack of funds may make them
difficultto carry out. Lack of effectivecoordination dueto
turf battles canbe far more subtleand difficult to overcome.

Specific concerns behind these turf battles include
confidentiality of operations, establishing the chain of
command over operational decisions, and methods of op-
eration, in additionto concernabout who gets public cred-
it. Traditionally, local law enforcementhasbeen given def-
erence. State law may give local officials arrest powers
outsidetheir jurisdiction, but inside their jurisdiction, they
oversaw law enforcement activities. However, starting
with Prohibition, through the enactment of RICO statutes,
and now in the war on drugs, federal and state authorities
have become increasinglyaggressive about pursuing criminal
investigations without respect to jurisdictional borders.

Even though joint efforts are carried out throughfor-
mal agreements, local law enforcement officials still may
chafe during the actual conduct of the operation. A local
or state police department may have spent months or
years investigating a case. Their work may be the reason
the FBI became interested. However, when the FBI com-
esin, they usually make the actual arrests, in part because
of the large sums they can use for drug buys, which they
can command from federal forfeiture funds. Local offi-
cials may feel that they have been cut out because of secu-
rity precautions surroundingthe arrest orbecause they do
not receive credit for their preliminary work. These feelings
can be further intensified in the apportionment of drug as-
sets—which are controlled by the federal arresting agents—
based on the contribution of each law enforcement agency’s
work leadingto the arrests. Finally, throughout the joint op-
eration, there may be an undercurrent that federal or state
authorities represent a “higher” level of law enforcement
and, therefore, “higher” individual competence.

At least half of the states have moved to reduce some
of the specific elements of controversy by enacting their
own RICO statutes. Most of these state lawsare similarto
the federal statute and they allow states, operating on
their ownor in concert with local officials, to seizeillegally
obtained profitsand property and to target continuingop-
erationsrather than individualcriminal acts. As noted un-
der the discussion of forfeiture funds as a source of reve-
nue, increased state and local law enforcement training in
civil forfeiture procedures is needed. If it is provided, it
should result in state and local officialsbeing able to main-
tain more control in federal-state-local operations.

Federalism and Intergovernmental Cooperation

Historically, our system of criminal justice was based
on fear of a centralized police power. The policing func-
tion was established as the most local function. The chal-
lenge today is to preserve that noncentralized concept
while responding to budget pressures for greater efficien-
cy and to the challenge of highly mobile criminal activity.

As noted, inthe last60 years, the Congress has greatly
expanded the number of acts that can be prosecuted in
federal courts. Legislation that passed both houses in 1991
not onlywould add to this listbut it would further enlarge
the federal role through tougher sentencing, extension of
the death penalty, creation of “drugemergencyareas” and
rural drugtask forces,and federal operation of ten region-
al drug-treatment prisons and ten first-offender boot
camps to be used for state offenders.

These federal initiatives are being raised in this dis-
cussion of funding criminal justice rather than in a sepa-
rate constitutional discussion because the driving forcein
the acceptanceof an increased federal role in law enforce-
ment by state and local authorities has been the opportu-
nity to expand program capability while relieving budget
pressures. Nevertheless, state and local elected officials
may wish to consider whether the shift away from local
control is worth the degree of funding relief provided.

Little attention has been paid to this shift outside the
federal court system. Not surprisingly,the federal judicia-
ry’s concern is driven by increased caseloads, but it gives
expression to issues that should be of concernto state and
local officials. For example, the Federal Courts Study
Committee Report contained the pointed observation that:

Onefacet of the expansion of federal presence in
the criminal area is the concomitant loss by the
states of control over cases and investigations
that historically would have been their own. . ..
[Iln many cases, federal effortsare predicated on
the supposed inability of state officialsto investi-
gate violations with interstate implications.*

Out of this concern, the Federal Courts Study Com-
mittee recommended legislation that would strengthen
the ability of the states to prosecute rather than to turn all
multistate criminal activity over to the federal govern-
ment. Specifically,the committee recommendedthat fed-
eral legislationallow state courtsto applyto federal courts
for assistance in gaining nationwide service of subpoenas
and other processes.>
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The Federal Courts Study Committee further urged
that, “Federal prosecuting authorities should limitfederal
prosecutions to charges that cannot or should not be
prosecuted in the state courts.” This admonition echoes
the U.S. attorney general’s guidelines urging U.S. attor-
neys not to supplant local prosecution. Justice SandraDay
O’Connor focused her address before the 1991 Presiden-
tial Violent Crime Summit on the same theme of “appro-
priate respect and regard.”> Congressalso echoed this in
its 1991 bill by declaring it “the intent of Congress that
[provisions]shall be used to supplementbut not supplant
the efforts of State and local prosecutors.””

However, despite this official unanimity among all
branches of the federal government against the prosecu-
tion of crime under federal laws, in practice, the trend to-
ward greater involvement of federal authorities in law en-
forcement continues to be driven by tougher penalties
enacted by Congress, by aggressive executive agency poli-
cies,and, in somejurisdictions, by the difference injudicial
philosophy and/or caseloads. Parallel federal and state
laws do provide options. In fact, to eliminate any potential
legal loophole being used by the defense that an arrestee
could not be prosecuted in federal court, the statement of
congressional intent cited above is followed by the qualifi-
cation that it does not “place any limitations on otherwise
lawful prerogatives of the Department of Justice.”

The difference between intent and practice is exem-
plified further by legislative authorization of targeted pro-
grams for “drug emergency areas” and for rural drug pre-
vention in the 1991 federal anticrime proposals and by
executive department initiatives, such as “Weed and
Seed.” Rural drug enforcement task forces would have
heavy representation of federal law enforcement authori-
tiesand cross-designation of federal law enforcement offi-
cersto enable them to enforce state laws. The “drugemer-
gency areas” provision would authorize the president to
“direct any Federal agency, with or without reimburse-
ment, to utilizeits authorities and the resources granted to
it under Federal law” in support of state and local efforts.
Although still entitled “cooperative” support, the provi-
sionsrepresent a significant extension of federal initiative.
A Department of Justice description of Weed and Seed is
less subtle in acclaiming that:

The Weed and Seed program will complement
the Department’s law enforcement initiativesun-
der Project Triggerlock, which targets violent of-
fenders for prosecution in Federal court to take
advantage of tough Federal firearms laws. Be-
tween April 1991and January 1992, Project Trig-
gerlock resulted in 4,500 cases charged and had a
91% conviction rate.>

General government officialsand citizensin the loca-
lities receiving the assistance probably will welcome the
federal presence. In high-crime areas, there undoubtedly
isgreat sympathy for the followingdissent of the assistant
attorney general for the criminal division of the U.S. De-
partment of Justice to the Federal Courts Study Commit-
tee’s call for restraint:

Federal policy isto coordinate with local prosecu-
tionsnot to “federalize”them. ...[U]ntil the vast

majority of the states enact new and more effec-
tive lawsto combat drug trafficking and create ad-
equate prison capacity to house those convicted,
the federal government will have a responsibility
to stepintothebreach. ...Infact,an importantrea-
son why federal prosecutors sometimes take cases
that apparently could be handled in state courts is
that they have been asked to do so by state investi-
gators or prosecutors who believe, for one reason or
another, that society will not be as adequately pro-
tected by a prosecution at the state level.®®

Finally, it is not just concern about combatting crime
that is leading to change. The desire for efficiency and in-
creased professionalism, which is a laudable goal of bud-
geting, has also shifted traditional intergovernmental bal-
ances. These forces, as well as concern for equal justice,
led to state unification of small local courts in the early
1970s. The experience gained through specific multijuris-
dictional drug task forces similarlyappearstobe leadingto
comprehensive unification of many small police forces.
For example, based on its experience with regional drug
task forces, Michigan observed that through statewide
coverage, evenin rural areas, “Much more can be accom-
plished with fewer dollars than with a strategy of separate
funding for each of the more than 600 organized police/
sheriff departments in the state.”s’

It would appear that the U.S. Senate was operating
from a similar motivation when it passed a 1991provision
for the federal government to begin running drug treat-
ment prisonsand boot campsfor state prisoners. The Sen-
ate approach appears to be based on a belief that the 50
stateswould not be able to administer effectivetreatment
programs if they were to be given the federal treatment
funds directly, as under the House version.

The key policy question, then, iswhether our federal-
ist structure createsa meaningful difference in facilitating
intergovernmental cooperative cost savings.

#  Should operational initiativesbe opposed if they
involve federal efforts while being encouraged if
they do not?

B Or should the goals of increased efficiency and
the modern irrelevancy of historic jurisdictional
boundaries to organized crime compel govern-
ment policy toward increased joint efforts by
whatever means they can be achieved?

Summary

Controllingthe cost of government services is a wide-
ly recognized responsibility of general government
elected officials. In criminaljustice, cost savings may come
through improved system management—as discussed
throughout this report—to remove bottlenecks that affect
the operational costs of other agencies. Savings may be
realized by making lower cost alternatives available. How-
ever, due to start-up costs, many of these initiativessave
money only in the long term.

Long-term cost savings also can be realized by aug-
menting the professional capacity of an agency, either by
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using the private sector or through intergovernmental
cooperationamong similaragencies. Generalgovernment
officialswill need to ensure that full-cost accounting com-
parisons and liability issues are addressed in decisionsto
expand use of the private sector.

Increased intergovernmental cooperation between
parallel criminal justice agencies, spurred in the 1980sby
the drug trade, will likely continue to develop, in part be-
cause controlling the unrelenting growth of criminal jus-
tice expenditureswill demandit. In other cases, intergov-
ernmental cooperation will increase simply because the
comfort level of practitioners and their willingness to
cooperate increase with each successful operation. In ad-
dition, new computer technology increases the capability
to support improved communication, coordination, and
criminal investigation.

However, constitutional concernsabout the resulting
centralization should be part of the public policy debate.
Tothe degree that thisdebate ensures that cooperativeef-
fortsare participated in freely at the working level to meet
actual needs, rather than imposed from the top down, the
concept of community standards of law enforcement can
remain sound. Indeed, the philosophical goal for all crimi-
nal justice agencies—to preserve their autonomy while
pursuing productive cooperation—was well stated in ref-
erring to prosecutors a decade and a half ago: “largely in-
dependent, they have accepted the collegial model of
state [-federal]help but not state [-federal]supervision.”*

INTERGOVERNMENTAL FUNDING

The first two sections of this chapter dealt with
sourcesof revenue and cost savingsthat could be realized
from a government’s decisions to help itself. The second
section included the concept of governmentssharingtheir
resourcesto achieve mutual benefits. Thisfinal sectionfo-
cuses on the responsibility of state and federal govern-
ments to fund criminaljustice systemneeds after all local-
ly generated resources have been tapped.

This section begins with the types of state and federal
programs and project grants targeted to achieve specific
policy goals determined by the government providing the
funding. It then turns to intergovernmental formula support
for criminaljustice, typically through block grants, where the
major impetus is to establish a more even funding base.

Becausethere is a significant differencebetween fed-
eral and state criminal justice responsibility, it is difficult
to compare the amount of intergovernmental assistance
each provides. The federal systemis constitutionally sepa-
rate from state-local criminal justice systems, and any as-
sistance is traceable directly even if it passes through a
state allocation process. However, the amount of federal
assistance is small. Although 7.2 percent of 1990 federal
criminal justice expenditureswent to state and local gov-
ernments, federal intergovernmental funds made up only
1.1 percent of state/local expenditures. Even in 1973,
when over 25 percent of federal spending was intergov-

ernmental assistance, federal funding was only 5 percent
of state and local expenditures.>

Althoughstatesdid appropriate at least 3state dollars
in direct assistance to localitiesfor every federal dollar in
1990,% significant state fundingalso may take the form of a
state assuming responsibility for a criminal justice func-
tion that localitiesprovide in other states. The longerthe
division of authority has been in place, the less local gov-
ernments are apt to regard the direct state expenditure as
state assistance. Combining direct expenditures and inter-
governmental assistance, state governments funded 40 per-
cent of total state-local criminal justice expenditures on av-
erage in 1988, and six statesfunded over60 percent (Alaska,
Delaware, Kentucky, North Carolina, Vermont, Virginia).s:

State and Federal Program Support
and Project Funding

State and federal discretionary project grants and
technical assistance represent one avenue for meeting
criminal justice needs. Project grants are not an ongoing
source of revenue. ldeally, the successful improvements
they help develop will be funded by the government with
the program responsibility. In addition, the policy goals of
experimentalproject grantsare served most fully when in-
formationis shared with other criminal justice agenciesto
spread use of proven program improvements.

At times, information sharing has been collegial, and
ongoing funding has been provided willingly by the host
government. At other times, changes fostered by discre-
tionary grants have become controversial mandates. The
same potential for intergovernmental controversy exists
in training. Training programs may be a welcome state as-
sumption of a need that would have had to be funded lo-
cally or go unmet; in other instances, training initiatives
are regarded as irrelevant, costly, and/or intrusive. As in
the previoussection,often, the differenceiswhether prac-
titioners perceive that the programs support their priori-
ties or are controlled and imposed from “above.”

State Program Assistance

Policing. State provision of training for local police
and sheriff’sdepartmentswas initiated in many stateswith
federal LEAA (Law Enforcement Assistance Administra-
tion) funds in the 1970s. The impetus for LEAA funding,
as well as the continuingimportance of the state role, re-
flects the fact that the vast majority of local law enforce-
ment agencies are too small to establish and support their
own training. Eighty-nine percent of the police agencies
servejurisdictions with populationsunder 25,000. Only 34
of the almost 12,000local police departmentsand only 12
of the 3,000 sheriff’s departments have more than 1,000
sworn officers.5?

The major issue in state-providedtraining is whether
it isrelevant to local circumstances. States attempt to ad-
dress this concern by providing the training regionally,
drawing from experiencedlocal officersastrainers, andby
working with local advisoryboards. This enables them to
weight the curriculumappropriately. For example, onere-
gion may need to emphasizeprocedures to be followed in
a conveniencestore hold-up off an interstate while anoth-
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ermight need training in dealingwith domesticviolencein
a small-town setting.

Courts. State services to prosecutors and judges also
expanded in the climate of LEAA, although the origins of
stepsto increase court professionalismbegan with the ap-
pointment of the first court administrator in New Jersey in
1948. With local court reform and unification came a
structure, usually administered by the state supreme
court, to convey administrative improvements, personnel
management strategies, and continuing legal educationto
judgessittinglocally. This climate of increased profession-
alism, aswell as the need to understand the ramifications
of numerous U.S. Supreme Court evidentiaryrulings, also
led states to support specially targeted continuing legal
education for prosecutors. More recently, the develop-
ment of computer networks for time-consuming legal re-
search has led states to fund access to this research capa-
bility for small prosecutor offices.

Similar state-supported in-service training for public
defenders is not common, in large part because their mis-
sionisthe same as members of the private bar. Therefore,
their continuing legal education needs can be met by non-
government programs.

Indeed, private, nonprofit professional associations
play a major role in continuing education, information
sharing, and the development of standardsin everyfield of
criminal justice. For example, the American Bar Associ-
ation, the National Center for State Courts, and the Insti-
tute for Court Management play key roles in training
court officials, along with the National Association of At-
torneys General, the National District Attorney’s AssoCi-
ation, and the National Association of Legal Defense At-
torneys. The American Correctional Association, as an
umbrella organization for a number of penal functions,
took the lead in establishing prison and jail standards,
while the nonprofit Commissionon Accreditationfor Law
Enforcement Agencies (CALEA) began accrediting po-
lice and sheriff departments in the mid-1980s. Trial Court
Performance Standards were published in 1990by the Na-
tional Center for State Courts under a Bureau of Justice
Assistance grant.

Local Corrections. State project grants and technical
assistancefor correctional programsvary much more from
stateto state than does state assistance provided for polic-
ing or court-related functions. The differences, in large
measure, reflect differing degrees of state responsibility.
In six states (Alaska, Connecticut, Delaware, Hawaii,
Rhode Island, and Vermont) the state is responsible for
virtually all correctional spending; there are no state
grants to localities because there is little or no local re-
sponsibility. In eight states (California, Florida, Minneso-
ta, Nevada, New York, Oregon, Pennsylvania, and Texas),
less than 60 percent of all correctional spending in 1987
was funded by the state.®* Table 7-2 liststhe statesthat pro-
vided more than $1per capita in state correctional aid to
localitiesin 1987. Those states account for 97 percent of
total state corrections aid.

States that have enacted Community Corrections
Acts have acknowledged that alternatives to incarceration

Table 7-2
States Spending at Least $1 Per Capita
for Corrections Aid to Localities, 1987

Amopunt
State Per Capita
1. Virginia $27.37
2. California 9.57
3. Tennessee 8.29
4., New York 7.62
5. Kentucky 748
6. lowa 6.58
7. Louisiana 5.80
8. Oregon 5.06
9. Alaska 5.00
10. New Jersey 449
11. Minnesota 3.70
12. Arizona 3.52
13. Maryland 3.33
14. Texas 3.06
15. Ohio 2.76
16. Georgia 2.25
17. Hllinois 2.17
18. Mississippi 1.68
19. Kansas 1.51
20. North Carolina 151

Source: MarthaA. Fabriciusand Steven D. Gold, State Aid to Lo-
cal Governmentsfor CorrectionsPrograms (Denver: Na-
tional Conference of State Legislatures, April 1989).

are important to the functioning of the state’stotal crimi-
nal justice system. These states are likely to fund local pi-
lot projects for pretrial release, electronic incarceration,
communityservice/restitution, and juveniletreatment. As
noted in Chapter 3, recent Community Corrections Acts
are more apt to be based on mandates for local participa-
tion, which target fundsto reduce the use of incarceration,
than are those passed a decade ago, which were oriented
more toward equalizing resources.

As noted in Chapter 5, statesalso are increasing their
support of localjail construction costs. Thispolicy decision
can be based on any number of factors. The state may want
to influencejail designbecause it assists in paying jailer
salaries. State policymakers may be concerned that if jail
expansion is not addressed along with prison capacity ex-
pansion, sentencing may be slanted increasingly toward a
prison term. State construction grants may be used to en-
courage regional facilities to replace antiquated, ineffi-
cient, small rural jails. Finally, states may simply be re-
spondingto intergovernmental pressure to help fund what
is a significant one-time local expenditure. Such pressure
isoften related to the fact that a large number of individu-
alsbeing held in local jails have been arrested for violation
of state laws. Local criesfor state help became particularly
strong in the late 1980sdue to the impact of state legisla-
tion requiring mandatory jail terms for drunk driving.

Differences in mission between prisons and jails, as
well as in local receptivity, explain why states have been
slowto develop training programs for jail deputies. Train-
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ing that could be provided by prison officialswould be re-
lated to handling experiencedviolent offendersand to the
type of organized activity that can developwith long peri-
ods of incarceration. There is no parallel in prison opera-
tions to many of the duties of jailers who handle large
turnovers of disruptive individuals.

Finally, some states provide an oversight function in
certifying private in-state and out-of-state facilities that
may be used by juvenile and adult treatment programs.
Given that programs used for juveniles may also be used
for special education placements by local school systems,a
single review authority is particularly efficient.

Criminal Justice Planning. There was a 294 percent
increase in the total amount of state correctional aid pro-
vided to local governments from 1980 to 1987. This not
only outstripped the increase in total state aid to localities
(67.9%), but the growth in state correctional aid to locali-
ties also was more than double that of state correctional
spending(117.9%).* Despite such extraordinaryincreases
in state assistance, local claims that they are unable to
meet the rising costsof criminaljustice are more prevalent
than ever. This lack of relief has begun to underscore the
fact that traditional approachesare not adequate and that
proactive planning, rather than just reactive spending, is
needed. However, many localities do not have the re-
sources to undertake sophisticated planning.

For example, noting that, “State and local criminal
justice agencieshave very limited research and evaluation
resources, often fragmented within agencies,” Oregon’s
1990 Drug Control Package proposes to use federal drug
fundsto create state and local matching grants “toidentify
needs and to determine which programswork and which
do not.”% Recognizingthat planning depends on accurate
forecasting, Virginia is attempting to work with localities
to improve their jail population forecasting capabilities.
However, demographicand law enforcement differences
between localities seem to make it infeasible to provide
the assistancethrough one state model, and given ongoing
budget pressures, the cost of setting up adequately sophis-
ticated models in each major locality has not been a prior-
ity expenditure.

Another area in which states are providing assis-
tance tolocalities hasbeen dictated by lack of computer
compatibility, which, despite technical progress, still
presents problems. As noted, data sharing is an impor-
tant element of effective police work and correctional
program efficiency, but coordination may be blocked
rather than assisted by technology if incompatible deci-
sionsaremade initially. In New Jersey, potential incom-
patibility was avoided by the state purchasing the equip-
ment to be used locally as part of its integrated court
system support. In Florida, the state simplytried to re-
duce compatibility problems by offering regular tech-
nology seminarsto suggest systemscompatible with oth-
ers statewide, as well as with the state’s own system.%

Federal Program Assistance

The federal government has been more active than
the statesin providingproject grants to foster innovations,
perhaps because it is not under the same pressure to fund

ongoing operational costs within a balanced budget. The
level of federal activity also reflects the breadth of re-
search-sharingopportunities that federal efforts can facil-
itate among the 50 states. Table 7-3 provides a listing of
federal criminal justice project grants funded in FY 1991.
Formula grants, which will be discussed later, also are
shown. While the value of these grants-in-aid (in 1982dol-
lars) has increased from $572millionin FY 1978to an esti-
mated $928 million in FY 1991, criminaljustice assistance
represents only 0.6 percent of all federal assistance to
states and localities.®”

Most grants are funded through the Office of Justice
Programs (OJP) of the U.S. Department of Justice. OJPis
comprised of five program divisions: the Officeof Juvenile
Justice and Delinquency Prevention (OJIDP), Office for
Victims of Crime (OVC), the Bureau of Justice Statistics
(BJS), the Bureau of Justice Assistance (BJA), and the
National Institute of Justice (NIJ). While each program
division has independent authority to award funds to pro-
grams under its purview, the combined components con-
stitute a singleagency whose goal is the development and
implementation of innovative programs. Grants and assis-
tance also are awarded through the National Institute of
Corrections which isunder the federal Bureau of Prisons.

Criminal Justice Planning. In addition to grant assis-
tance to improve criminal justice functioning, the federal
government has established standards in several areas of
crime statisticsthat are useful for planning. A uniform na-
tionwide approach to data reporting enables local and
state agenciesto assesstheir needsand program effective-
ness and puts elected officials in abetter position to make
policy decisions on the impact of crime. Uniform Crime
Reports (UCR) is the most widely used of these federal
data bases. The FBI receives incident and arrest data on
eight major crimes, either directly or through state-run
UCR programs, from the more than 15,000state and local
law enforcement agencies. These data are compiled in an
annual publicationcalled Crime in the United States, which
was first published in 1930.

In 1969, following the recommendation of the Kat-
zenbach Commission, a small federal administrative sta-
tistical effort was formed with LEAA funds to meet the
need for awider range of criminaljustice informationthan
that provided by the FBI. In 1979, the Bureau of Justice
Statistics (BJS) was established as a separate Justice De-
partment agency. Its statutory responsibilitiesinclude: (1)
collection, analysis, and dissemination of statistics on
crimeand justice for all units of government; (2) provision
of technical assistanceand financial aid to state statistical-
operating agencies; (3) analysis of privacy, confidentiality,
and securityof criminal records and data; and (4) dissemi-
nation of information on the state of crime and justice to
allbranches of federal and state governments. BJSreports
are used widely by state and local officials.

Drug Use Forecasting (DUF) is another recent uni-
form reporting system for criminal justice planning insti-
tuted by the federal government. N1J began the DUF pro-
gram in New York City in 1987. By 1990, 23 cities had
entered the program. DUF isdesignedto provide eachcity
with estimates of drug use among arrestees and informa-
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Federal Categorical Criminal Justice Grants, FY 1991

Table 7-3%°

Recipients:
Governments
Statesand  and Non-Profit
Title U.S. Code States Localities  Organizations
Pro ject Grants
. Juvenile Justice and Delinquency Prevention: 42 USC 5634 X

Special Emphasis and Technical Assistance
2. National Institute for Juvenile Justice

and Dellnquency Prevention 42 USC 5651 X
3. Missing Children’s Assistance : Public Information 42 USC 5773(b) X
4, Missing Children’s Assistance:

Research, Demonstration 42 USC 5775 X
5. Criminal Justice Statistics Development 42 USC 3732
6. Justice Research and Development 42 USC 3772 X
7. Mariel Cubans 101 Stat 1329-14
8. Criminal Justice Discretionary Grants 42 USC 3761 X
9. Emergency Federal Law Enforcement Assistance 42 USC 10501 X
10. Narcotics Control Discretionary Program 42 USC 3796p X
11. Drug Law Enforcement Program —Prison Capacity 42 USC 3796i(4) X
12. Crime Victim Assistance/Discretionary Grants 42 USC 10603 X
13. Corrections: 18 USC 4351-53 X

(a) Training and Staff Development,

(b) Research and Evaluation,

¢) Technical Assistance,

Policy Formulation, and
e) Clearinghouse

Formula Grants
1. Children’sJustice Grants to States 42 USC 5103 X
2. Juvenile Justice and Delinquency Prevention: 42 USC 5631 X

Allocation to States
3. Crime Victim Assistance 42 USC 10603 X
4, Crime Victim Compensation 42 USC 10602 X
Formula/Project Grants .
1. State and Local Narcotics Control Assistance 42 USC 3712 et seq. X

Source: U.S. Advisory Commission of Intergovernmental Relations, Characteristicsof Federal Grant-in-Aid Programs to State and Local

Governments: Grants Funded FY 1991 (Washington, DC, March 1992).

tion for detecting changes in drug use trends. Through
anonymous random urine sampling, the DUF program
provides the first objective measure of recent drug use
among people who are involved in crime, rather than rely-
ing on self-reporting. This informationcan be used to plan
the allocation of law enforcement, treatment, and preven-
tion resources, as well as to provide comparisonson the
effectivenessof local drug use reduction efforts.*®

Policing. The FBI has a long history of initiatinginno-
vative policing techniques and new technologies, testing
them for effectiveness,and then channelingthem to state
and local law enforcement through training programs. AS
an integral component of the FBI’s effort to upgrade state
and local law enforcement capabilities, seminars and
courses are offered at the FBI Academy and in regional,
state, and local facilitiesto improve the management of
crime-solving programs and operations. Specialized
schools address a broad array of technical and investiga-
tive topics, such as hostage negotiation, computer crime,
criminal psychology, and interpersonal violence. The FBI

also provides training on state-of-the-art investigative
tools for state and local crime lab personnel to enhance
their forensiccapabilities. For example, the FBI instituted
a training course in 1988 for state lab techniciansin DNA
chromosome matching protocols and procedures.

Courts. The federal war on drugs has produced re-
newed interest in discretionary grants to enhance effec-
tive prosecution. This federal assistance is being directed
in a number of areas: legal support, management assis-
tance, and alternative sentencing. For example, federal
agencies are providing training to help state and local au-
thorities pursue large intrastate drug enterprises and, in
somejurisdictions, to help formulate legislative proposals
creatingthe necessary statutory tools to ensure that viola-
tors are adequately punished and their assets forfeited.®
BJAisfundingdevelopment of amodel case-management
program for jurisdictionswith populations over 750,000to
prosecute large numbers of drug cases more effectivelyor
efficiently. In the development of this model, the actual
practices of a minimum of 30 metropolitan prosecutors’
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offices will be surveyed. Finally, federal funding, which
had been withdrawn in 1981, is again available for TASC
programs, which are designed to encourage participation
in treatment in lieu of prosecution.

The caseload impact on federal courts of the war on
drugsalso has spurred ongoing efforts to coordinate state
and federal court activities. In 1970, Chief Justice Warren
E. Burger initiated the concept of local state-federal judi-
cial councils. Although at least 40 councils were formed,
by 1980 only nine were still active. However, that number
grewto 19in 1990,and by joint action of the Conference of
Chief Justices (state) and the Judicial Conference (feder-
al), a National Judicial Council of State and Federal
Courtswas formed in 1990 to serve as “a national coordi-
nator to encourage the establishment of local state-feder-
al judicial councils and strengthen existing councils.”” In
additionto calendar coordination, coordinated discovery,
and joint settlement efforts stemmingfrom multiple cases
relating to one event, efforts in some state and federal
courts include unified jury pools, coordinating appoint-
ment of indigent counsel, and taking a joint approach to
management issues such as court reporting, training, and
data management.”

In another area that received significantattention in
the 1980s, the federal government establisheda separate
agency, the Officefor Victims of Crime (OVC), to provide
statesand localitieswith grants and awards to improve the
treatment of crime victims. Although OVC grants are pri-
marily federal formulablock grants to compensate and aid
victims of crime, rather than demonstration grants, they
are included in this sectionbecause they are controlled by
federal requirements that are designed to influence state
and local priorities as to the classes of victims served and
the services provided. OVC also operates the National
Victims Resource Center, a clearinghouse for victim-ori-
ented information.

Corrections. The National Institute of Corrections is
the primary vehicle of federal assistanceto state and local
correctional agencies. It was created in 1974 to serve and
strengthen correctional programs through five program
areas: (1) training, (2) technical assistance, (3) research
and evaluation, (4) policy and standards formulation and
implementation, and (5) clearinghouse information.
Through itsfour program divisions (jails, prisons, commu-
nity corrections, and the National Academy of Correc-
tions), NIC responds to requests from state and local offi-
cials that address both institutional and community
correction concerns.

NIC’s philosophy isto be a facilitator. When calledin,
it will analyze the nature of the problem, but it does not
recommend how to solveit. Instead, NIC recommendsex-
perts or contacts with other systems that have addressed
similar situations. It is up to the locality to pursue the spe-
cific assistance. According to its director, only half of
NIC’s staff is permanent; the other half is on a two-year
rotation from the states and localities through intergov-
ernmental agreements. This gives NIC’s recommenda-
tions great credibility in the field, createsa dynamicinfor-
mation clearinghouse, and providesin-service training for
local and state officials.

In keepingwith the facilitator concept, NIC grantsare
small. For example, in 1990, NIC designated four sitesas
“Jail Resource Centers.” Each designationwas accompa-
nied by a $35,000grant for travel to allow other correction-
al officialsto observe how the respective programs work
and how to implement them in their jurisdictions. These
resource centersincludedan objectivejail security classifi-
cation system, new institutional planning, a direct supervi-
sion program, and a jail industries program. NIC also has
established satellite TV training programs that can be set
up to meet specific needs, such as use of a new classifica-
tion system. Night service is offered to accommodate cor-
rectional down time.

In addition to NIC assistance, the Office of Justice
Programs (OJP) is placing strong emphasis on intermedi-
ate punishments. In FY 1990, $14 million of OJP’s budget
was devoted to intermediate punishments —a 245 percent
increase from 1989. All of OJP’s agencies are studying,
evaluating, implementing, and providing training and
technical assistance to model programs, such as shock in-
carceration, drug testing, denial of federal benefits, and
electronic monitoring.”

While grants are given to improve rehabilitation and
treatment programs for juveniles, the Office of Juvenile
Justice and Delinquency Prevention (OJJDP) has had to
maintain a specificinterest in removing juveniles from or
separating them within adult jails and correctional facili-
ties and in removing status offenders from institutions.In
FY 1989, 0JJDP distributed close to $46 millionin formu-
la grants and almost $1million for on-site technical assis-
tance, workshops, and educational initiatives to bring
states into compliance with the 1974 federal act that man-
dated separation. In addition, $4 million in discretionary
fundswas allocated to aid states for jail removal initiatives.

The Bureau of Justice Assistance (BJA) administers
discretionary project and formula grant funds and pro-
grams to assist state and local criminal justice agencies.
The Drug Control and System Improvement program es-
tablishedby the Anti-Drug Abuse Act of 1988is the primary
federal grant administered by BJA. These grants focuson
anti-drug initiatives in state and local law enforcement
systems. Appropriations for this program in 1990 totaled
$447 million, triple the allotment in 1989.7 In addition,
BJA administers a smaller program of discretionarystate
and local project grants to test state-of-the-art criminal
justice practicesand transfer model programsto other ju-
risdictions through expert on-site assistance.

The National Institute of Justice (NIJ)is the principal
research and evaluationarm of the U.S. Department of Jus-
tice. Itsgoal isto develop research about the control of crime
and promulgate the results to criminal justice policymakers
and practitioners through training, fellowships, and confer-
ences. In 1972,NLJ established the National Criminal Justice
Reference Service (NCJRS) to serve as an information
clearinghouse. With over 100,000 books, articles, reports,
and other library aidsin the archives,NLJ responded to more
than 40,000 information requestsin 1989.™ New publications
and innovative programs from the four other OJP divisions
also are distriiuted through NCJRS, which can be and is
used as a resource by general government officials.
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Will Discretionary Assistance
Lead to a Mandate?

Discretionary project grants are used for one or fora
combination of the following reasons:

m A government desires to influence the policy de-
cisions of the recipient governments.

®m  Thereare insufficientfunds to support the same
level of funding for all recipient governments.

m  Thereisinsufficientevidenceor political support
to mandate the policy change.

m  The broadly based government wants to support
innovation and information sharing among the
recipient governments.

m  The broadly based government’s program re-
sponsibilities cannot be addressed without opera-
tional changes within its recipient governments.

All of these reasons involve trying to effect changein state
or local government policies without full fundingsupport.
Therein lies the intergovernmental controversy: Will be-
nign support for change become an unfunded mandate?
The least controversial project grants and assistance
programsare those that represent a unique function that
cannot be performed by the participatingunits of govern-
ment. The broad nature of these services also removes
them from the influence of current political philosophies.
These types of programs include state and federal UCR
data development, FBI advanced training programs, and
the clearinghouse functions provided by NIC and NCJRS.
Although there is always the possibility that the service
might be cut back or eliminated through budget cuts, other
units of government could not be productively mandated to
perform such a broad-based or highly specialized function.
In other assistance programs, if mandates evolve,
theiracceptance can be enhanced by the NIC practitioner-
based approach, which many of the state basic training
programsalso try to incorporate. Acceptance is not just a
matter of collegial respect; it alsoreflects the fact that the
programsubstanceis, in fact, relevant to the problemsand
priorities at the working level. If a collegial approach has
been used and if mandated training requirements are ex-
panded, the need for the upgrade will be accepted by the
practitioners and thus, in most instances, by the general
government officials who will have to fund incremental
budget increases caused by the additional hours spent in
training and not in the performance of duties.
Suspicionthat discretionaryassistancewill lead to an
oppressive mandate increases with the degree to which
the grant relates to the program responsibilities of the
grant provider. For this reason, federal project grantsto fos-
ter alternative sanctions raise fewer concerns among local
governments than does state funding of similar initiatives.
For example, a pilot program for pretrial release might be
regarded with suspicion that the state will use the results of
successful programs to make state jail per diem funding con-
ditional on all localities establishing similar programs.

The establishment of a coordinatingfunction likewise
raises concerns that coordination will lead to costly regu-
lations and retrofitting to achieve compatibility. The Sen-
ate version of the 1991federal anticrime legislationautho-
rized $100 million annually to help states meet the
mandate that they must computerize their records to al-
low for instant background checks of prospective weapon
purchasers or lose half their federal law enforcement
funds. Thisattempt to fund the mandate may be severely
undercut, however, by the legislation’s direction to the
Department of Justice to develop regulations to ensure
nationwide compatibility and accessibility. The cost of
meeting these regulations may far exceed the assistance.

Even greater controversy can occur when conditions
are attached to discretionary grants or assistance pro-
grams during the legislative process. The controversy is
fanned because such a legislative history usually means
that the requirement has some popular support, and offi-
cialsin the recipient governments probablywould have al-
ready instituted it, if funding was not prohibitive or other
priorities were not more pressing. Local or state officials,
therefore, feel that both their management prerogatives
and their political credit have been usurped.

For example, a 1991 House of Representatives pro-
posal would make drug testing an integral condition of
grants for pretrial drug testing and prison drug treatment.
This concept has wide public support, but it is very costly.
Because all prisoners released from any drug treatment
program would have to be tested, includingthose not cov-
ered by the grant, the cost of meeting this conditionwould
be more than the grant funds received.

Not surprisingly,the greatest intergovernmental con-
troversiesare attached to mandates that are not accompa-
nied by any funding. The view from the targeted govern-
ments is that if state or federal legislators feel that it is
their duty to speak out onan issue, then they shouldaccept
at least some responsibility for solvingit. For example, as
noted earlier, both houses of Congress passed legislation
in 1991mandatingthat state and local governments estab-
lish literacy programs in correctional facilities that have
more than 150 inmates. No federal funding was autho-
rized to help pay for the additional coststo statesand loca-
lities. Therefore, although about 20 states have prison lit-
eracy programs, the National Conference of State
Legislatures (NCSL) opposed the legislation as another
unfunded federal mandate.™

Finally, even if mandates are accompanied by fund-
ing, a major source of controversy occurs when the initial
level of intergovernmental support is not maintained. For
example, although the Georgia legislature declared in the
19791Indigent Defense Act “that the state be responsible
for funding the indigent defense system,” by fiscal 1990,
the level of state funding had fallen to 6.5 percent. State
budget cutsand caseload growth, which pushed costsfrom
$18million to $26 million, further reduced state supportto
just 4 percent in 1992. One way to deal with the erosion of
intergovernmental funding of mandates is to change the
funding base to the actual cost of a specific element of the
mandate (e.g., funding public defender salariesin the same
way as the state finances prosecutor salaries, as suggested in
this instance by a Georgia Supreme Court justice).”
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However, even designating that the state has specific
responsibilitiesmay not guarantee payment. In California,
a 1977 legislative concession to those opposing the death
penalty established a provision in the Penal Code that the
state had the responsibility to reimburse counties for in-
vestigative costs for indigent defendants facing a death
penalty. However, inbalancing the FY 1991budget, state
funds used for this purpose were cut. Los Angeles County
filed an administrative classactionbefore the state’sCom-
mission on State Mandatesattempting to force the stateto
pay and was reported ready to take the case to court if the
Commission did not rule in favor of the county’s claim.”

Is Intergovernmental Assistance Relevant?

Questions are sometimes raised as to whether inter-
governmental pilot funding and direct assistanceadminis-
tered by state or federal agenciesare truly helpful to recip-
ient governments or to the programs they administer.
Several approaches can help answer such questions in the
affirmative, including:

O Recognizingthat most programs cannot be trans-
ferred wholesale;

m  Respecting professionally developed standards:
and

m Examining the need for a centralizedbureaucracy.

It has been observed that there are no model pro-
grams, only model administrators. Even taking this view,
state and national research data and networking informa-
tion on what works is still very valuable, but as a spur to
creative thinking, not asa recipe book. Although using re-
search results to prescribe a specificapproach can be too
confining, demonstrating that success is possible can be
very supportive of change. By simply having the data avail-
able, the innovators within each local and state criminal
justice network can use it to justify an approach adapted to
the unique structural components, demographics, and
personalities with which they must deal.

However, whether intergovernmentally supported
research is regarded as setting the climate for change or
actually being the instrument of change, the issues sur-
rounding valid criminal justice research raised by the Na-
tional Academy of Science, discussed in Chapter 4, still
must be addressed:

Because programs have been poorly conceptu-
alized and/or poorly implemented and research
flawed by conceptual and methodological
shortcomings, . . . instead of concluding that
nothing can work, it is more accurate to state
that we do not know what works.” These studies
are limited by methodological inadequacies in-
cluding measurement problems, the use of
weak programs and weak research designs, and
uncertainty about the integrity of the treat-
ments actually delivered?’

Some of the measurement problems and weak research
designs that hamper intergovernmental transfers of re-
search include skewed selection of participants, lack of

system-specificbaseline data, and lack of defined follow-
up periods.

There is an important intergovernmental role in ad-
dressing such shortcomings because most local govern-
ments are not staffed to provide sophisticated research
analysis. In addition, the firstconcern at the operating lev-
el is often program delivery rather than evaluation, creat-
ing an even greater need to validate programs at locations
other than those at which they havebeen developed. False
expectationsbased on inflated reports of success can un-
dercut otherwise sound programs, which are in fact capa-
ble of limited progress.

Professional organizations represent another impor-
tant element in shapingrelevant intergovernmental poli-
cies. As noted throughout this report, the Americancrimi-
nal justice system is based on the checksand balances of
independent components. Furthermore, practitioners
must have specialized skills, such as legal training and/or
training to avoid death or injury. Professional pride, there-
fore, isboth required and fostered by the structure of the
system. General government officialsneed to find ways to
avoid threatening that pride while exercising their over-
sight responsibility and desire to set policy.

Professionalassociationsare one means tobridge that
gap. The contribution of these associations has grown
since the days of LEAA, with its emphasison criminaljus-
tice reform and the need for standards. Professional orga-
nizationsbegan to realize that they had a responsibility to
provide guidancefor general government officials, or they
would have regulations imposed arbitrarily.

As the professionalism of these organization has in-
creased, most general government officials can be con-
vinced to use their standards in setting policy. Although
often more expensive than the alternatives that
policymakerswould adopt on their own, one advantage in
using national standards is the protection offered against
successful court suits. For example,accreditation hasbeen
used as a benchmark to end court orders stemmingfrom
cruel and unusual punishment and overcrowding suits.
Furthermore, as the National Institute of Municipal Law
Officersadvocates, achieving police and jail accreditation
isthe best defense against expensive personal injury suits.
Even charges growing out of an incidentas seriousasajail
suicide may be dismissed if procedures recommended un-
der professional accreditation standards have been fol-
lowed. Of course, more importantly, the procedures can
prevent such serious incidents.

While relevant to practitioner concerns, intergovern-
mentally mandating professional standards still may be
highly controversial because of cost. In addition, profes-
sional organizations sometimes end-run the government
that must fund and administer the program by getting
state or federal officials to mandate standards for which
they need take no further responsibility. For example, in
1991, the U.S. Senate passed the “Police Officers’ Bill of
Rights Act,” which sets standards for internal investiga-
tions of police activity that explicitly preempt state laws |
and collective bargaining agreements. The legislation
even preempted state and local sovereign immunity{rom
suitsrelated to violation of the personnel rights mandated
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by the legislation. Not surprisingly, the U.S. Conference
of Mayors, the National League of Cities, and the Nation-
al Association of Counties strongly opposedthe measure.

In addition, when looking to the recommended stan-
dards of professional associations for guidance, general
government officials need to be aware that the weight of
the total membership of professional associations does
not reflect large urban departments where crime is so
heavily concentrated. Therefore, a separate review of
relevance to any cities to be covered by intergovernmen-
tally imposed standards and requirements is important.

The special needs and problems of large, heavily im-
pacted urban criminal justice systems represents another
challengeto developingrelevant statewide services. If the
countiesand municipalitiesthat comprisea state’sprinci-
pal urban area have the resources, it can become the tail
that wags the dog. Whatever is put in place in the state’s
major city tends to dictate the nature of state-supported
assistance elsewhere. In other states, the core urban area
has neither its own resources to set the standard nor suffi-
cient voting power in the state legislature to command
state resources relevant to its needs.

Finally, whenever state or federal agencies provide
servicesdirectly, rather than support the local or state ad-
ministrationof programs, those officialsare likely to ques-
tion whether the additional bureaucracy is relevant to
their needs. For example, as much as half of the $50 mil-
lion appropriated for 1990 BJA project grants was used to
fund federal programs, such as the FBI’s upgrade of the
National Crime Information Computer system ($17 mil-
lion), the National Crime Prevention Council ($4million),
and the DARE program ($1.2). Federal officialsmaintain
that the purpose of these programs is to help state and local
governments. Local officials argue that they would rather
have a share of the limited funding to help themselves.

Intergovernmental Formula Funding

Project grants represent targeted assistance. They re-
flect a political judgment by state or federal authorities
that certain criminal justice approaches are more critical
than others, often because they are expected to spur
change. Project grants typically fund activities that are
supplemental rather than basic, for example:

m  Paying for most of the cost to transfer a prototype
design as a means to reduce construction costs,
rather than paying a share of the cost of actual
construction;

m  Supportingthe purchase of electronic monitoring
devices, rather than probation and parole officer
salaries; or

m  Fundingtargeted enforcement of drug laws, rath-
er than a share of all law enforcement.

In contrast, formula funding involves broad-based
revenue sharing, equalization, or-even program assump-
tion. It acknowledges that there is a responsibility on the
part of the funding government to see that its constituent
governments are able to meet basic program obligations.
Equalization ismuch harder to achieve than revenue shar-

ing, technically and politically, although usually the ratio-
nale for equalization is more easily defended.

The principal reason why equalization is harder to
achieve is that it attempts to reflect a measure of need in
its distribution, and need is difficult to measure. In addi-
tion, measures of need change accordingto the issuebeing
addressed, which can introduce significant confusion in
political debate and sometimes can lead to the legislation,
as adopted, not carrying out its assumed intent.

Variations in Governmental Responsibility
for Criminal Justice Functions

In determining the need for funds, the first step is to
answer the intergovernmental question: Who provides
the service? Because of the diversityamong state criminal
justice structures, the question is not as easilyansweredas
for most public programs.

The federal variable passthrough (VPT) formula de-
veloped in 1972for LEAA block grant funding was a com-
prehensive attempt to establish a rational basis for deter-
mining who provides criminal justice in each state. It has
been used for the distribution of most federal block grant
monies between the states and localities since 1972, in-
cluding the anti-drug abuse block grant. The focus study
(page 178)describesthe VPT, and providesa picture of the
variation among the states and some types of criminal jus-
tice funding.

Thebasic problem with technical approaches, suchas
the federal VPT, isthat while they may be excellent for the
program they were designed to serve, they may be re-
garded as so good that they automatically are adopted for
programs whose thrust is different. For example, since
VPT includes all criminal justice expenditures, it would
not be appropriate forallocating only correctional or only
police funds. Furthermore, if the VPT approach is used to
allocate money proportionally to places where it is cur-
rently being spent (e.g., to allocate funds among the 50
states or for reallocations to local governments), it will
simply give more money to those spending the most even if
their criminal justice problems are not as great.

Allocation on the Basis of Need
Versus Funding Support

After determining which units of government have
what degree of criminal justice responsibility, the next
consideration is whether intergovernmental funding is to
be targeted according to need or be used to improve the
level of criminal justice servicesacrossall states or locali-
ties. The following list presents the most frequently used
distribution approaches with the degree to which they
tend to reflect relative criminal justice system needs:

m  Population Distribution—Distribution by total
population creates a general revenue sharingap-
proach designed to improve criminal justice ser-
vices in all recipient jurisdictions without regard
to the degree of need. It is common for federal
law enforcement block grant funds to be allo-
cated among the 50 states on the basis of popula-
tion, although the state-local splitwithin the state
reflects the VPT proportion.
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Focus
Federal Variable Passthrough Formula

The 1968 Omnibus Crime Control and Safe StreetsAct (of-
ten referred to asthe LEAA block grant program) originally re-
quired that stategovernmentsdistribute % percent of the feder-
al block grant funds to local governments. This reflected the
finding that, on average, localities financed threequarters of
the cost of criminal justice. There were, however, significant dif-
ferences in the state-local split from state to state, ranging from
over 75 percent local funding to less than 50 percent.

In 1972,the LEAA block grant program was changed so
that the percentage passed through to the localities in any given
state would correspond with the actual percentage of criminal
justice costs borne locally. This distribution is still used for fed-
eral criminal justice block grant funding and is referred to asa
variable passthrough (VPT). The VPT for each state is com-
puted annually by the Census Bureau, but there is a two-year lag
in the figuresused because the computations are based on ac-
tual expenditures. The state-by-state computations include po-
lice protection, the judiciary, prosecution and legal services,
public defense, corrections, and a residual “other.”

The percentage of federal block grant funds to be passed
through to localities in a given state can shift significantly from
year to year because the VPT reflects capital outlay and state
intergovernmental expenditures, as well as own-program oper-
ating costs, while it includesonly own-source revenue. Individu-
al state shifts between 1987and 1983ranged from plus to minus
11 percentage points.

For example, Tennessee’s increased payments to local
governments for housing state prisoners caused the state’s
VPT share to rise 7.2points. In Washington, it was the locali-
ties” VPT share that rose 6.5points when a large state payment
for jail construction in 1985 was not matched in 1983.1n con-
trast, large outlays of own-sourcerevenue for prison construc-
tion increased the state’s VPT share in several states.

VPT is intended to leave maximum discretion with the
states inorder to encourage comprehensive planning and a sys-
tems approach, while providing a safeguard that state bureau-
cracieswill not siphon off monies needed to support local pro-
grams. However, cities have been very critical of this approach.
Almost 25 percent of the 30 cities responding to a 1990 U.S.
Conference of Mayors survey said that they had yet to receive
any funding through the Drug Control and System Improve-
ment Grant Program in its first three years. Three out of four
said that federal antidrug fundsshould be givendirectly to the
cities or that a substate entitlement mechanism should be es-
tablished by the federal government.

This debate between the statesand countiesversus the dties
in the distributionof federal criminal justice funds is more than a
debate about the technical merits of VPT. It involvesa number of
system planning and intergovernmental issues that will be dis-
acussed in Chapter 8,such as perceptions of the importance of po-
lice and sheriff’s deputies in fighting crime, state and federal com-
prehensive drug strategies, and criminal justice system capacities.

Table 74
Variable Passthrough Percentages, by State, FY 1988, with Percentage Changes for Local Share Since 1985

Percent of Total

Percent of Total

State Spending by Localities Percent Impact State Spending by Localities Percent Impact
US. Total 50.3% -0.3% Missouri %%ﬁ) 9.2
Montana . 58
ﬁlggﬁg : 52)}1%?3 683; Nebraska 60.13 24
Arizona 6.3 a4 Nevada 6.3 145
Arkansas 57.78 8.0 New Hampshire 5.9 74
California 4.37 3.7 New Jersey 58%2 _;3_5
Colorado 64.08 1.2 New Mexico 4. 5
Connecticutt 24.76 0.7 IRIIEW York 64.53 45
Delaware 2847 10.9 orth Carolina 3.3 75
District of Columbia ~ 100.00 0.0 Nor_th Dakota 60.24 71
Florida 65.18 38 8EIIOh %% —l‘i%
Georgia .16 ahoma - 1.
Hawz?ii 47.0 _%:(3 Oregon 4.3 29
Idaho . 19 Pennsylvania 67.76 23
Ilinois .51 18 Rhode Island M5 02
Indiana 3.9 0.7 Soutﬂ Carkolina 38% —%}1
South Dakota . 2.
:%‘ﬁ,ias 45255 _%g Tennessee Sedvil 121
Kentucky D3 4.7 LQ[XEF\]S g % _(ig
Louisiana 5.0 30 a .
Maine 458 0.4 Vermont 28.20 22_%
Virginia 3.5 1.
Maryland 43.14 46 :
Massachusetts 4.8 21 vaashl\r}gtqn _ %% ]1]'_521
Michigan 57.43 5.4 est Virginia .
Minnesota 0.3 53 Wisconsin 67.39 39
Mississippi 57.17 124 Wyoming %.41 4.0

Source: U.S. Department of Justice, Bureau of Justice Statistics, BJS, “Anti-Drug Abuse Formula Grants: Justice Variable Passth-
rough Data, 1983, ’BJS Technical Report (Washington, DC, February 1980).
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Criminal Justice Expenditures— Distribution re-
flects some measure of criminal justice activity,
but it makesno distinctionbetween localitiesthat
have ample resources to apply to modest crime
problems and those that have limited resources to
apply to overwhelming crime problems. As a basis
of federal funding, it also does not distinguish be-
tween states that incarcerate high numbersper cap-
ita even though they have low crime rates.

Crime-Prone Population—Distributionbased on
the population percentage in the prime crimeage
(generally defined as 15to 35) reflects somemea-
sure of need, but it makes no distinction between
the tendencyto commit crime reflected in the dif-
ferent crime rates of rural, suburban, and inner-
city populations. The age range selected is cru-
cial, depending on the program thrust of the
funding. For example, the U.S. General Account-
ing Office found that an anti-drug distribution
formula based on the number of 18- to 24-year-
olds was a better reflection of the incidence of
drug use in urban areas than total urban popula-
@ Distributionsfor juvenile programs, polic-
ing, or prison literacy are necessarily different.

Per Capita Income—Distribution inversely re-
lated to income is a good reflection of incidence
of crime between suburbanand core city popula-
tions, without the degree of reporting errors en-
countered in using the crime rate. However, it

does not provide a good surrogate for the inci-
dence of crime occurringin rural areas compared
to suburbanand urban populationsbecausecrime
rates are low in rural areas but so is reported in-
come. For example, in 1989, the median house-
hold income for cities over 50,000 populationwas
almost one-third lower that for suburban house-
holds and households in smaller cities, and it was
almost 15 percent higher than for rural house-
holds.3* However, the violent crime rate of
1,208.3 per 100,000 population in cities over
50,000 was more than three times higher than in
smaller cities and suburban counties and six-and-
a-half times higher than in rural counties. (The
comparative differences for total major crimes
reported were 8,653.7, 4,358.1, and 2,030.8 re-
spectively.) Even more dramatic comparisons
could be made by breaking out just those cities
with populations over one million, which had
crime rates of 2,057.9 for violent crime and
10,149.6forall major crimesreported in 1989,22 as
shown in Figure 7-2.

Crime Rate—Distributionbased on crimeratesis
a potentially good reflection of relative need, ex-
cept that it is prone to reporting errors. Crime
rates reflect reported crime, and residents in
high-crime areas are less apt to report minor
crimes because of lack of police response. Fur-
ther, the FBI's Uniform Crime Report, which is
the standard for reporting crime rates nationally,

National
Average T

Fagure 7-2

Comparisons of Reported Major (UCR) Crimes, Violent Crime Index, and Median Family Income
Relative to National Averages for Major Cities, Suburban Counties and Small Cities, and Rural Counties, 1989

335

N Major Crime

Violent Crime

- Median Family Tncome

Source: ACIR compilation from U.S. Department of Justice, Federal Bureau of Investigation, Uniform Crime Reports, 1976-90;
and U.S. Department of Commerce, Bureau of the Census, Money Zncome of Households, 1988 and 1989.
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doesnot include drug arrests, which are having a
heavy impact on most criminal justice agencies.
Finally, reported crime rates may be inflated by
recording multiple charges rather than the most
serious charge.

= Violent Crime Rate— Distribution based on re-
ported violent crime provides a better reflection
of major prison, jail, court, prosecutor, and public
defender resource demands than do total UCR
statistics,as well as neutralizing the tendency not
to report less serious crimes in low-crime locali-
ties. This measure isstill susceptibleto systemre-
porting errors, and it does not include the impact
of drug arrests.

There are numerous variations in the way in which
these factors have been combined in formulagrants. Good
staff analysis can assist in providing the right formula to
carry out clearly articulated policy. Frequently, however,
intergovernmental disputes reflect philosophical dis-
agreements as much as they do technical problems be-
cause legislators and chief executives often try to achieve
other goalsbesides supporting criminal justice expenditures.

For example, Minnesota’s Community Corrections
Act subsidy formula, last changed in 1975, gives equal
weight to county per capita income, taxable value, expen-
ditures for correctional purposes, and county population
aged 6 though 30 (State Code 401.10). This formula is as
much a tool for equalization under general revenue shar-
ing asit isfor funding criminal justice needs. Therefore, it
is criticized by criminal justice officials in those counties
where the percentage of funding fallsbelow the county’s
percentage of serious crimes reported. They particularly
criticize its generosity to high-growth suburban develop-
ments, which have many children and a low real estate tax
base but little crime.®

Does Funding Recognize
Criminal Justice Responsibility?

At the heart of the Minnesota formula dispute is the
local claim, which has been heard increasingly asbudgets
have gotten tighter, that the state is ultimatelyresponsible
for the quality of criminaljustice within itsborders. Under
this reasoning, the only goal of a state formula should be
to determine criminal justice needs and help fund them.
This contention has as many intergovernmental implica-
tionsfor the basic structure of the Americanform of crimi-
nal justice as the concern over the growing federal in-
volvement in law enforcement, which was discussedat the
end of the previous section.

The problem is that, while federal law enforcement
expansionis clearly a reversal of federalismand can be de-
fendedonlyasan expedient response to current problems,
the division of criminal justice responsibility between the
state and its localities was not clearly addressed in the
Constitution. On one hand, all responsibility can be ar-
gued to lie with the state, because localitiesare creatures
of the state, and localitiesarrest, detain, try, and sentence
criminalsunder state law. On the other hand, it canbe ar-

gued that the American system was established in the tra-
dition of local law enforcement, with county responsibility
for operating and financing local jails dating back to 13th
century England.

Pragmatic considerations are no more definitive. A
state system of criminaljustice administered locally canbe
argued as convincingly to require full state funding of the
local administrationasto require local funding in order to
preserve autonomy and local priorities in administration.
In the absence of compelling intergovernmental theory,
the level of state support for local criminal justice activi-
ties has been left to the politics of the 50 states.

Over the last two decades, the trend has been to in-
crease state funding. The first reason for increased state
criminal justice funding was the success of court reform
advocatesin the 1970sin pushingfor increased profession-
alismand equal standards of justice. Local courtswere re-
placed with unified state court systemsin well over half of
the states. Even in those states where local concernsabout
diversity and community values have prevented state
court unification, local fiscal stress has led to more state
funding. In these states, state aid takes the form of cost
reimbursements to avoid significant state control of court
administration.? The principle that the state should take
responsibility for court servicesalso led many states to be-
gin paying the salaries of prosecuting attorneys and to sup-
port indigent defense services.

The second factor leading to increased state criminal
justice funding stemmed from court orders and federal
mandates relating to conditionsof confinement, including
separation of juvenile populations, square footage stan-
dards for jail cells, out-of-cell requirements, and em-
ployee qualifications. Although localitieshave had to fund
the majority of these improvements, most states have ac-
companied state requirements with technical assistance
and some degree of state funding.

Finally, in the 1980s, the third factor that has led toa
substantialincrease in state criminaljustice funds goingto
localitieshas been the inability of state prison systemsto
houseall of their sentenced inmates. Prison overcrowding
has resulted in three types of state formula-based funding
for localities— perdiem payments, community sanctions,
and construction assistance—and has made corrections
aid to local governments the fastest-growingarea of state
aid. In fact, the previously noted 294 percent increase in
state correctional aid to localities was substantially more
than the 164.9 percent increase in local correctional costs
between 1980and 1987.%

Nevertheless, state aid still averages less than 20 per-
cent of the local cost of corrections.® Therefore, signifi-
cant tension existsin most statesfor the state to do more.
In particular, it seems that the more a state has taken
funding responsibility for court services, the more pres-
sure there isto increase state support for jail costsand ju-
venile detention. From the state’s point of view, this pres-
sure becomes a matter of tough choices between
competingclaimson limited funds. The followingnewsac-
count of one state’s dilemma is indicative:

[Legislators]said it is unlikely that the financially
strapped state will take over the circuit courts in
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the near future. “Thisyear, | don’t see how it can
be—we’re already being pressed to take overthe
$40 million a year job of running the [Baltimore]
cityjail, abailout [thegovernor] linked to hispro-
posal to end the $38 million in aid the state pro-
vides annually for the city police force.”’?

Looming within this climate of greater pressure for
state funding of all local criminal justice programs is the
fact that state correctional spending has increased even
faster than any other element of the system. Given that
prisons are the potential end result of all other criminal
justice spending, state officials are beginning to see the
need for a more thorough consideration of the total im-
pact on the criminaljustice system of respondingto county
and city demands for assistance. Thischange in philosophy
will be explored in the final chapter of this report.

The Politics of Funding
and the Demographics of Crime

The first rule of legislative success is counting to 51
percent. Even though the power of legislative seniorityor
the influence of executive leadership can cause votes to
line up more readily, the basic question is still: Will a ma-
jority of the legislators support the proposal? The larger
the common interest, the easier it isto achieve a majority.
Two aspects of criminaljustice, unfortunately, combine to
make it politically difficultto achieve majority agreement
to allocate monies to where the need is greatest. One is
the balkanization of criminaljustice activities; the other is
the urbanization of crime.

What were seen as necessary checks and balances
duringthe founding the American criminal justice system
can inhibit its ability to achieve comprehensivebudget at-
tention today. Municipalgovernments accountfor 29 per-
centof the fundsspent on criminaljustice,but over 80per-
cent of this isspent on police. States spend 36.5 percent of
the criminaljustice dollar, but over half isspent on correc-
tions. County governmentsaccount for 20.9 percent of ex-
penditures, and it is split almost evenly between policing,
jails, and court-related activities. Finally, in the typical local
government structure, the more urbanized the county, the
lessit isapt to have commensurate responsibility for policing
asits constituent cities take on greater policing responsibility.

This structure means that intergovernmental funding
battles seldomoccuralong simpleurban versusrural lines.
First, the states and the counties are more apt to be allies
in lobbying the Congress for general criminal justice
spending, while the core cities focus almost exclusively,
both in Congress and in state legislatures, on more sup-
port for police functions.

Second, in dividing up the state or federal budget pie,
the priority given to winning these funding battles versus
meeting other program needs is based on still another
grouping of interests. Governmental units of any type that
have large urban core populations are apt to be allied in
looking for increased intergovernmental anticrime fund-
ingagainst governments dominated by suburbanand rural
interests that may see intergovernmental funding of
schools or transportation as more pressing. This second

grouping of allies is particularly significant because the
priority given an issue is often more important than the
merits of the issue itself, particularly within state legisla-
tures that must operate within balanced budgets.

Therefore, while census counts show that urban vot-
ersoutnumber rural voters, this seldom impacts the poli-
tics of criminal justice funding because core-city dwellers
constitute a minority of the urban count.® This makes
those who are directly affected by the criminal justice
needs of the inner citiesa distinct minority in state legisla-
tures or in the Congress. Adequate funding must depend
on other legislatorsbeing convinced that shiftingtax reve-
nue from their constituents into inner-city criminaljustice
programs is in their interest.

The more pragmatic arguments advanced for provid-
ing increased state funding to help inner cities provide
criminal justice services include:

m  CostSavings—Theless crime deterrence there is
in the core cities, the more state taxpayers will
have to pay in prison costs. For example, Balti-
more City is the sentencing jurisdiction for over
half of Maryland’s prison inmates, and it gener-
ates70percent of itsjuvenilecases,* eventhough
the city comprises only 15percent of the state’s
population. Comparable ratios would be true for
many cities, particularly those with even higher
violent crime rates, such as Atlanta, Newark, St.
Louis, Detroit, Chicago, New York, Los Angeles,
Boston, Dallas, and Charlotte.?

= Safety—If criminalsand crime syndicates are al-
lowed to go unchecked, they will expand their ac-
tivities into neighboring jurisdictions. The more
clogged jails and court services become, the less
deterrence police activity will have.

m  State Economic Development—Most large cities
represent a flagshipfor tourist interest and for in-
ternational investment in the state. The percep-
tion that the most well known city in the state is
unsafe may color outside perceptions of the rest
of the state.

Philosophical and humanitarian arguments that the
state government should help fund the criminal justice
needs of urban core areas are harder to encapsulate. Es-
sentially, they rest on principles of equal access to justice
and onbreakingthe cycle—at least fora new generation—
of joblessness, poverty, family dysfunction, and crime.

Indeed, poverty combinedwith the heightened oppor-
tunity forcrimein adenselypopulated setting most clearly
delineates the intergovernmental funding challenge.
Crime is concentrated in urban cores, and the cities and
countiesthat absorb the heaviest impact of crime typically
have lower local tax revenues, because of unemployment
and business flight, to apply to a significantlyhigher need
forcriminaljustice services. Specifically,in 1989,the aver-
age per capita expenditure for police in cities with more
than one million people was over 50 percent greater than
the average for all cities, or $122.82compared to $81.63.”!
In addition, with over one-third more arrestsin citiesthan
in suburban areas and over 80 percent more than in rural
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areas, the burden of urban counties in bearing jail and court
costs is also significantly greater than for other counties.

Whether major citiesand urban core counties will re-
ceive extraordinaryintergovernmental assistanceto offset
the unequal impact of crime on their budgets isbecoming
a more critical question. As noted in Chapter 1,the num-
ber of impacted ghettos (as measured by rates of male un-
employment, welfare dependency, female-headed house-
holds, and school dropouts) in Philadelphia, Chicago,
Baltimore, and other large metropolitan areas has in-
creased significantly?*This is creating even greater dispa-
rities between governments in their ability to fund and in
their need to fund criminal justice services.

With only slight rewording, most of the considerations
just outlined for providing additional state assistance to
major cities and urban core counties could be applied to
providing federal assistance. However, the political con-
siderations differ significantly. Most important is the fun-
damental difference in America’sconstitutional system of
the state and the federal role in criminal justice. Govern-
ment theory can be used to support stateassumptionof re-
sponsibility;constitutional theory argues against an ever-
expanding federal role.

As noted, since Prohibition, federal involvement in
criminal justice has increased substantially from the ex-
tremely limited role envisioned in the Constitution. Na-
tional political campaigns, however, did not begin to focus
on “fighting crime in the streets” until the 1964 presiden-
tial campaign.®® Presidential and congressional attention
to crime accelerated in the 1980s, with the enactment of
five anticrime bills between 1982 and 1990. These bills
were notable for increases in federal criminal penalties,
many of them mandatory, and for the absorption of nu-
merous state criminal acts as potential federal crimes.
This federal action placed considerable political pressure
on state officials to enact similarly tough sanctions.

In return, state and local officials alike have exerted
their own pressure on federal officials to fund local and
state criminaljustice programs, at least in part out of frus-
tration that federal officialscan gain political credit forbe-
ing tough on crime and then escape the budgetary conse-
guences. They point to the fact that federal expenditures
for criminal justice can be funded by deficit spending or
they canbe limited by not acceptingfederal jurisdictionfor
crimesthat canbe prosecuted under eitherstate orfederal
laws. State and local officials do not have these options.
Whatever the public expects from any federal anticrime
legislationwill be paid, for the most part, from state and
local budgets because the federal criminal justice system
handles only about 6 percent of all felony cases.*

Within this attempt to link political credit and conse-
quences, there are two camps. Governors, state legisla-
tors, and county officialsusually are allied in support of a
federal funding approach that canbe directed to meet the
needs of the total criminaljustice system as it differsfrom
state to state, while mayors and city officials argue that
substantial funding should go directlyto cities. The cities’
line of reasoningcombinesthe predominance of crimeasa
city problem and the assertion that police are the first line
of defense with the political appeal of the higher public

trust in the effectivenessof police than courts or correc-
tions to deal with crime.

Some cities also have claimed that one reason they
have not received an appropriate share of the federal
block grants funneled through the state isthat they cannot
meet the 25 percent match requirement due to the de-
pleted tax base associated with their high crime rates.
Whether this is any more true of the major cities than of
their urban counties may be debatable, but the argument
does raise another basic issue in intergovernmental fund-
ing: grantsmanship. The more that federal or state gov-
ernments believe there is a need to control state or local
government programming and budgeting decisions, the
more intergovernmental funding becomes vulnerable to
providingassistanceto those whoare already closesttothe
goals set and who are, therefore, ready to respond.

If conditionsare not kept to a minimum, then formula
funding begins to serve the same purpose as project
grants: to promote change rather than intergovernmental
burden sharing. There isa role for both in America’s fed-
eralist system, but if the goal of each funding initiative is
not clearly delineated, it may not be achieved.

Finally, even in a debate that iscleanlyfocused onthe
need for intergovernmental burden sharing, which bur-
dens end up being shared also establishes a policy direc-
tion. The disagreement between the states and counties
versus the cities regarding funding the total criminal jus-
tice system versus the police is not just a fiscal decision as
to which units of government receive more funds. It can
produce major system impacts, which will be taken up in
the next chapter.

Similarly, broader debates between prevention and
law enforcement underlie almost every state or federal
criminaljustice funding decision. For example, the federal
war on drugs has been criticized for its emphasis on law
enforcement ($7.8 billion of the $9.5 billion appropriated
in 1990),% even though, of the $2.2billion in formula
grants to state and local governments, $1.7 billion was for
treatment and prevention.?

SUMMARY

Figure 7-3presents another picture of data, firstpres-
ented in Chapter 1, on how the upward spiral of criminal
justice spending has affected state, county, federal, and
municipal governments. It underscores the pressure to
find additional sources of revenue. Working with program
managers, it ispossible for general government officialsto
realize increased revenues from many offenders in ways
that augment the goals of criminal justice sanctions and
that gain additional public support to meet unfunded
needs. Privatization, efficiencies, and shared resources
alsoare avenues by which to gain publicacceptance of the
remaining tax burden that must be borne. However, each
of these four avenues has more potential to produce pro-
gram improvements than to provide budget relief.
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Figure 7-3
Total Justice Expenditure* by Type of Government, 1973-1991
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Without significant own-source revenue relief forth-
coming, intergovernmental funding of criminaljustice ex-
penditures becomes a fertile field for debate. County offi-
cials can cite state mandates—from jail standards to
sentencing legislation —asjustificationfor increased state
funding. States may reply that they have shouldered their
burden by pointing to sustained increases in state funding
of local court and jail programs, which have surpassedthe
rate of local increases. Both states and counties can turn
to the federal government to back up tough federal anti-
crime legislation by helping defray the resulting correc-
tional and court system impacts borne by state and local
governments. Major cities and counties, on the other
hand, make the case that increased law enforcement fund-
ing is needed predominately in core urban areas, where
crime is highest.

Shaping funding legislation to carry out any of these
claimsof intergovernmental financial responsibility is dif-
ficult. The first question that needs to be openly debated is
whether the funding goal is to assist all units of govern-
ment to fight crime more effectivelyor to direct the funds
to localitieswhere the impact of crime isgreatest. Because
the incidence of crime is related to a combination of fac-
tors—such as age demographics, unemployment, number
of individualsin poverty, and population densities—block
grant funding formulas that reflect only one or two factors
may direct funds to localities that are less affected by

crime. Using categorical grants, on the other hand, raises
concerns about whether the targeted program has an im-
pact on other criminal justice functions that are not
funded, whether the program will evolve into a mandate,
and whether the program requirementsare relevant to lo-
cal conditions.

In the heated debate produced by funding pressures,
there hasbeen little discussion of how the checks and bal-
ances of America's criminal justice system might be com-
promised by increased central funding and control. Dur-
ing the 1960sand 1970s, the drive behind expanded state
and federal services, funding, and mandates was to
achieve increased professionalism and thereby enhance
equal justice. With escalating costs, caseloads, and over-
crowding, the drive has shifted to an emphasis on in-
creased efficiency.

Because intergovernmental concerns increasinglyare
budgetary, general government officialsare driving policy
change to a much greater degree than when moves to
achieve equal access to justice came more from within the
law enforcement and justice communities. AS discussed in
the next chapter, open dialogue, which includesboth gen-
eral governmentand criminaljustice officials, isimportant
to ensure that community standards, responsiveness, and
priorities—as established by local units of government
from town councils to each state capital—are not over-
whelmed in the drivefor increased funding and efficiency.
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8— PLANNING AND COORDINATION

f an elephant is a horse designed by a committee,
then the criminal justice system could be described as a
herd of elephants. Criminal justice officials, each dedi-
cated to a discrete mission of arrest, prosecution, defense,
adjudication, or corrections, are not only isolated but of-
ten feel that they must not bias their judgment by looking
at the whole. Thus, the race horse is given a trunk, sturdy
legs, and tusks. State, county, municipal, and federal gen-
eral government elected officialsin turn have each tried to
create and recreate an improved model that has sharper
tusks to better protect the public, or sturdier legs to sup-
port more effective sanctions, or a more piercing trumpetto
serve as real deterrence. Thus, the creature became a herd.

No group of officials intended that the creaturegrow so
big or consume so much. General government officials are
alarmed at the increasing budget impact of this growth,
and criminal justice officials are frustrated with bloated
workloads and the resulting compromises to their mis-
sions. This final chapter discusses how officials are coping
with these impactsand the measuresthey can instituteto an-
ticipate and control rather than simply react to change.

Three main goals are addressed:

®  |ntegrating planning into the mainstream of ad-
ministration;

8 Focusing individual frustrations into system coor-
dination; and

m  Fosteringthe politicalwilland publicunderstand-
ing to achieve the policy changesthat emerge from
the planning and coordination efforts.

Within each of these arenas there are numerous prag-
matic concerns, which must be addressed to carry out
the overall goal.

In planning and budgeting, determining who is re-
sponsiblebecomes key, followed by the need to deal with
personnel, forecasting, and fiscal demands. Managing
these budget issues inevitably underscores the need for
coordination to develop relevant and accessible data,
manage work flows, control system impacts, and establish
coordinatingbodies with the requisite credibility,author-
ity, and commitment. Finally, using the results of planning
and coordination initiatives to establishan informed dia-

logue and to shift public opinion brings the discussionfull
circle to encompass the underlying elements of isolation
and fear that have been noted throughout this report.

One common theme emerges as essential to achiev-
ing any of these goals: the need to determine whether the
systemistobearace horse, awork horse, a chargingrhino,
or an imposing elephant. Each has its merit, but they are
not interchangeable, nor are their support needs the same.
Clear articulation of goals is essential to focus staff effort,
engage non-criminal justice agencies, establish budget prio-
rities, and influence intergovernmental support.

General government elected officials and criminal
justice officialsin each local and state system need to rea-
son together to reach consensus about the balance to be
achieved between deterrence, arrest, incapacitation,pun-
ishment, and rehabilitation. There is no right answer;
there are only unproductive approachesto different goals.

PLANNING AND BUDGETING
Responsibility for Planning

The relationship between setting policy, planning,
and budgeting varies significantly among criminal justice
functions. Budget decisions control most planning and
policy decisionsin the case of police, courts, most juvenile
programs, and probation/parole. If budget requests are
not funded, internal policy adjustments mustbe made. In
contrast, because basic prisoner costs must be met, policy
drivesa major portion of prison and jail budgets. However,
the policies are not set by prison or jail administrators;
they are the sentencing and arrest policies set by the legis-
lature, police, prosecutors, and judges.

In addition, all officials—general government elected
officials,budget administrators, and every criminaljustice
administrator —share the planning challenge of determin-
ing when the mission of each agency will be significantly
compromised if additional funding is not provided. Each
of these groups of officials has a different prime interest,
however:
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m  Elected officials must focus on ultimately public
priorities;

®  Budget administratorsfocus on sound financial
management; and

= Criminal justice administratorsfocuson effective
programming.

No one planning approach or mechanism can accom-
modate all of the factorsnoted above. There isa need for
criminal agenciesto engagein long-term program and ad-
ministrativeplanning. There is a need for the chief execu-
tive to be able to prepare a budget using coordinated data
to forecastand track growth. There isa need to be ableto
informall elected officialsand other policy leaders of sys-
tem impactsand demographictrends. There alsomay be a
need for the legislature to be able to confirm the budget
and growth assumptions of the executive budget and/or
agency submissions.

The need for criminal justice planning, with its policy
coordination and budget oversight, was recognized in-
creasingly during the 1980s. Such calls for planning grew out
of the desire to control, or at least predict, extraordinary
growth, rather than being in a constant state of reaction.

In part, because this recognition of the need for pro-
active planning tools came from within and, in part, be-
cause of the weakness of LEAA-fostered planning efforts
in the 1970s, a common proviso from the 1980s has been
that planning must be closeto the sourceof policy control.
For example, in a National Governors’ Association
(NGA) handbook, the first questions new governors are
advised to ask in criminal justice is, “Who in the state is
responsible for developing the criminal justice policy in-
formationbase? Does thisindividual or agency have direct
accessto the governor?”” The Federal Courts Study Com-
mittee focused on the same basic issue in its observation
that long-range planning “must be a part of the main-
stream of the judiciary’sgoverning process, rather than an
isolated, abstract function.”?

One reason why planning is not integrated with pro-
gram and budget administration stems from the nature of
governmentbudget cycles. Agenciesmust begin preparing
requests for the next year before they know the current
year’sfundinglevels. In this climate, it is easy for planning
efforts to become detached from the actual situation of
the agency. The less relation planning exercises have to
gaining budget resources to carry out the agency’s pro-
gram, the less importance top managers and other key
players will give to it, resulting in the planning effort be-
coming even more detached. Under these circumstances,
the planning effort becomes an obscure operation that
only occasionally provides meaningful optionsor guidance
for the agency.

One key to countering the tendency for planning to
slip out of the mainstream is clear recognition of the dis-
tinction between setting policy and providing policy re-
search. The planning staff needs to focus on producing
and/or compiling relevant data—criminal profiles, crime
statistics, caseload trends, sentencing trends, demograph-
ictrends, etc.—that directly affectbudget requirementsor

criminal justice agency operations. They need to identify
budget or program decisions made by contributory sys-
tems, such as hiring new police, instituting drug testing,
extending court hours, installing an AFIS capability, or
complying with a court order. They should have the re-
sponsibility for studying national data. The crucial step,
then, is that the judgment that this information leads to a
specific course of action must be made by the agency’s
chief program administrators or the chief budget
policymakers, not by the head of planning.

Adanger in creatingaseparateplanningagency or de-
partment hasbeen that its hierarchybegins to operateasiif
they were policymakers. Planners assume the role of rec-
ommending specificpolicies rather than facilitatingpolicy
decisionsby thosewho have program responsibility.\WWhen
this happens, significant operational issues may not be
considered properly, and more importantly, the program
operators who have not been involved in the consider-
ations will have no ownership of the recommendation.
Planning agency recommendations consequently are re-
duced to carrying only academic weight.

While academically rigorous recommendations have
value—as acknowledged in the discussionin Chapter 7 of
the research sharing fostered by the U.S. Department of
Justice—much more is needed to institute sound policy.
For example, agency administratorsmust determine how
internal management problems shape the way anemerg-
ing problem can be addressed. At the sametime, the chief
executiveor thebudget administratormay care littlehow a
problem is addressed; they must be given compellingrea-
sonswhy it must be addressed. Typically, they have been
bombarded through the political process for changes in
other program areas, while, except for police, there is sel-
domany citizenadvocacy for the needs of the criminaljjus-
tice system. The planning process needs to give them a
perspectiveto weigh the seriousness of emerging criminal
justice problems against needs in other program areas.

Therefore, in order to keep criminal justice planning
in the mainstream, it is necessary to establish a multifo-
cused planning capability that has four elements: data de-
velopment, agency planning, executive/budget planning, and
multi-agency coordination. Although this may necessitate
multiple planning staffs to keep planning close to decision-
makers, it does not need to result in duplication of effort.

For example, the data-gathering function should be
established as a source of primary information that has
multiagencyimpact. Budget plannersand agencyplanners
then may disagree, for example, over the validity of usinga
ten-year trend analysis of all felony convictions versus a
five-year trend of violent crime convictions, but there
would be no duplicationof effort in developing the prima-
ry data base. There would simply be healthy debate and
oversight as to how to apply the numbers.

Surfacing such healthy debate can be regarded as an
advantage of the multiple-focused planning necessary to
keep planning close to decisionmakers. Agency planning
can fall into a position of servingonly the purposes of that
agency and becoming bogged down in operational minu-
tiae. Budget agency planning canbecome resource driven.
Planning in an independent planning agency can become
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so theoretically exactingasto be impracticalor irrelevant.
Yet, good planning should be driven by each of those
goals, being applicable, achievable within resource re-
straints, and able to be documented.

Inaddition, a danger in having all planning focusedin
the executive—or in the “key arbiter of Executiveauthor-
ity, the Division of Budget”* is that planning can become
controlled to justify a pre-set political agenda rather than
providing an unbiased basis for setting policy. Yet, as
noted by Mark D. Corrigan, director of the National Insti-
tute for Sentencing Alternatives, adaptability and rele-
vancy must be part of the planning process:

Themaster planning conceptisflawed for several
reasons. None is more significantthan the notion
of a changing political dynamic. Much has been
written about the instability of the political pro-
cess. Issues of importance change. Decision mak-
ers and stakeholders change. Economic and so-
cial conditions change. Such flux does not imply
that agovernment cannot plan for the long-term,
but rather that its approach must be more adap-
tive to shifting conditions and multiple forces.*

Oneway of blending adaptabilitywith sound planning
isto establishan executive and/or a legislative budgetary
planning capacity but maintain the independence of data
collectionas a safeguard against distortion to reflect a po-
litical agenda. Solid information can serve to justify policy
shiftsadvocatedby elected officials,but it also can provide
the basis for scrutiny of such policies. To serve the latter
role, the legislature may find it necessary, either by statute
or budget language, to guarantee the continued produc-
tion of key documents, primary data bases, forecast mod-
els, and random sampling techniques, such as the Drug
Use Forecasting (DUF) system.

To summarize, the responsibility for long-range plan-
ning is not singlefocused. Long-rangeplanning needs pro-
fessional planning staff support, but this support needs to
feed into, not be allowed to evolve independently of,
policymakersand program managers. With relevant data,
the chief elected executive, the legislature, the budget of-
fice(s), and chief criminal justice officials and managers
can engage in healthy debate about policy choices that will
best balance public safety, budget resources, effectivead-
ministration, and program results.

Planning and Budgeting
in Times of Explosive Growth

Ongoing growth in the criminaljustice system has giv-
en new importance to five elements of budgeting: (1) pro-
gram evaluation, (2) personnel, (3) forecasting, (4) inter-
governmental entitlements, and (5) facility master
planning. Program evaluation has been discussed in other
chapters, where it was noted that rigorous evaluation in
criminal justice often has been limited by who is selected
to participate in the program, lack of control over other
behavioral influences, and underfunded efforts. Master
planning for facility expansion also was discussed, and it
was noted that facility master-planning requires three to

fiveyears lead time before the facility can be brought on
line, depends on good analysis of the populations to be
housed, and must have broadly based input from all ele-
ments of the criminal justice system. Therefore, the fol-
lowing discussion will focus on the remaining three ele-
ments of budgeting in times of rapid system expansion:
personnel, forecasting, and entitlements.

Personnel

The starting point for dealing with personnel issues
stemming from rapid growth is to determine whether staff
increases have kept pace with the number of offenders
that each element of the criminaljustice systemischarged
with handling. Thefocusstudy (page 190) providesspecific
comparisons of trends in criminal justice personnel
growth. In brief, personnel growth has been highest in
prisons and jails, where, over time, it has kept pace with
the mushrooming numbers incarcerated. Probation and
parole personnel increases have been only at about half
the rate of prison and jail personnel, despite the fact that
the number of offenders on probation and parole has in-
creased along with those in prison or jail. While judicial
and police personnel increases have been one-third the
annual increasesin prisoners or injail personnel, these in-
creases have been in line with the slower growth rate in
arrests, which is the driving caseload indicator.

After ajurisdictiondetermines the magnitude of per-
sonnel needs dueto past budgeting decisions, the next log-
ical step is to project what will be required due to future
growth. However, for purposes of this discussion, fore-
castingwillbe taken up later, because it will have more sig-
nificance if it is placed hthe context of what has to be
planned for, put in place, and funded to deal with person-
nel requirements, regardless of whether it is a backlog of
needs or future needs that must be met.

Personnel Recruiting. The first issue in personnel is
obviousfrom the focus study: sheer numbers. This is espe-
cially true in corrections because corrections not only has
the highestannual growth rate, it also has the highest per-
sonnel turnover. The 1990 turnover rate for prison offi-
cerswas reported tobe 14.46 percent.’ For probation offi-
cers, 60 percent of the statesreported turnover rates of at
least 10percent.® In contrast, the municipal police turn-
over rate is reportedly less than 5 percent.” Therefore,
general government officials should consider the need to
support a continuous recruitment strategy and fund a
year-around training capability.

In addition, standard general government budgeting
strategies may need to be examined. It iscommonto make
use of “salary vacancy factors.” This justifies funds being
cut from each agency’s budget based on the assumption
that, because of turnover, an agency-specificpercentage
of authorized positions will be empty at any point in the
year. Carryingout this assumption for prison and jail staff-
ing, however, usually drives up overtime because few if
any security posts can be left vacant. Therefore, if autho-
rized personnel levels are not funded and filled through
continuousrecruitment, actual savingsseldomare gained.

In fact, budget policymakers and agency managers
should look at strategies to keep prison and jail officer va-
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Focus
Criminal Justice System Personnel Growth Comparisons

Jails—In the fiveyearsbetween 1983and 1988, the 52.9 percent increase in jail inmates was matched by a 54.3percent
increase in jail personnel.

Average Annual Percentage Increases for Jails, 1983-1988

Inmates
Employees
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State Prisons— The growth in state prison personnel has also been increasing at over 10percent per year, as have
prison populations.

Average Annual Percentage Increases for State Prisons, 1987-1989
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Employees
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The growth rate between 1987and 1989for state prison inmates was 21.6 percent, while the number of state prison
employeesincreased 18.9 percent.

Federal Prisons —However, the growthin federal prison personnel hasbeen significantly greater than the growth
in inmates.

The growth rate between 1987 and 1989 in federal inmates was 19.3percent, and in federal prison employees, 35.7
percent.

Average Annual Percentage Increases for Federeal Prisons, 1987-1989
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Juvenile System—Likewise,the number of juvenile system personnel increased significantlymore than the increasein
juveniles in public facilities or in the number of juvenile arrests, which has been decreasing.

Average Annual Percentage Increases for Juveniles, 1987-1989

Detainees
Arrests
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The growth in juvenile system correctional personnel was 15.1percent between 1988and 1990, while the number of
juvenilesin publicfacilitiesincreased 4.9 percent between 1987and 1989and the number of juveniles arrested dropped
16.7 percent between 1987and 1989.

Probation and Parole—In contrast, the number of personnel for probation, pardon, and parole has increased at only
half the rate of the increased number of offenders placed on probation or parole.

Average Annual Percentage Increases for State and Local Probation and Parole, 1985-1988

Individuals
on Program

Personnel
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The growth in total state-local probation, pardon, and parole personnel during the three yearsbetween 1985and 1988
was 11.5percent, whereas the number of individuals on probation or parole increased 21.9 percent.
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Focus (cont.)
Criminal Justice System Personnel Growth Comparisons

Police and Courts—Police and court-related personnel growth has been significantly less than corrections personnel
growth. While these personnel increases have kept pace recently with the growth in the number of arrests, they have
fallen significantlybehind the number of felonies prosecuted.

Average Annual Percentage Increases for Police and Court Personnel, 1985-1988

Aurrests (1986-89)
Felony Filings (1984-89)
Police

Judicial

Prosecution

Public Defense
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The three-year increase from 1985to 1988in police was 7.4 percent; judicial personnel, 8.3 percent; prosecution and

investigative services, 9.3 percent; and public defense, 24.0 percent. The three-year increase between 1986and 1989in
the number of arrests was 8.3 percent, but the increase in the number of felony case filings was over 25 percent.

Ten-Year Comparisons

Whether or not current staffing levels are adequate may be determined as much by whether there is an historic
backlog of need asby whether recent staff increaseshave kept up with workload. Earlier comparisonsfor subcategories

of correctional staffingused above are not available; nevertheless, comparing the broad categories of criminaljustice
activitiesis still informative.

Average Annual Percentage Increase, Ten-Year Comparisons, 1979-1988

Aurrests
Police
Judicial
Prosecution

Public Defense

Prison Inmates

Correction Personnel
(institutions & oommunity)l | .

|
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From 1979to 1988, there was a 21.9 percent increase in arrests, while personnel increases were: police, 17.1per-
cent; judicial, 13.7 percent; prosecution and investigative services, 21.8 percent; and public defenders, 38.5 percent.
Therewas a 100.3percent increase in stateand federal prison inmates, while prison, jail, probation, and parole person-
nel increased 56.9 percent.

Sources: U.S. Department of Justice, Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics: 1989, pp. 82, 83, 91, 584
1990,pp. 91-93,569,604,607 Justice Expenditure and Employment in the U.S.: 1985,p. 118;1988,pp. xxii, 118;“Probationant
Parole, 1989,”BJS Bulletin, November 1990,p. 4. U.S.Department of Justice, Federal Bureau of Investigation, Uniform Crim
Reports: 1986,p. 165;1987,p. 169;1988,p. 172;1989,p. 173.Court Statistics Project, State Court Caseload Statistics: Annua
Report 1989 (Williamsburg, Virginia: National Center for State Courts, 1991).
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cancies to a minimum. As a first step, the chief executive
or the budget chairman might call for an analysis of over-
time. If it isexcessiveand if continuous recruitment strate-
giesare not being used, then the agency shouldbe directed
to changerecruitment strategiesand developotherappro-
priate means to bring overtime under control.

Personnel Staffing Analyses. On an opposite tack, be-
cause the staffing of designated security posts is a major
factor in prison and jail budgets, budget officialsneed to
assure themselves that all of the authorized positionsare
necessary. Budget staff and prison/jail officialsneed to en-
gage ina mutually satisfactory procedure for analyzingthe
necessity for each security post. Once this security audit is
complete, it should stand as the basis for planning and
funding for future budgets. As noted under capital plan-
ning, such an analysisalso is valuable in modifying the de-
sign of new facilitiesto save staffing costs.

The fact that institutional staffing is driven by post-
specificsecurityisa major reason why prison and jail staff-
ing recently has kept pace with the growth in sentenced
felons while noninstitutional corrections staffingfor pro-
bation and parole has fallen significantly behind. Al-
though, initially, the inmate explosion could be handled by
putting more offenders in the same space with little or no
increase in staff, when space had to be physically expan-
ded, so did staffing. Furthermore, it can be demonstrated
physically that if a prison orjail post is not staffed,a securi-
ty problem will be created.

In contrast, the potential for increased criminal activ-
ity growingout of incremental increasesin noninstitution-
al corrections caseloadsis not so easily demonstrated nor
is there a physical trigger—enforceable in court—for
when expansion must take place. The importance of ade-
quate staffingto the success of alternative probation and
parole sanctions,however, is a major policy issue, asnoted
in Chapter 4.

Staffing ratios for police agencies, courts, prosecu-
tors, and public defender officesalso are subject to incre-
mental increases. However, various types of politics may
overridethis tendency. Thepolitics of police personnel in-
creases centers on the public's belief that police are more
important than any other element of the criminal justice
system in fightingcrime. General government elected of-
ficialsare the key to how big a role this type of political in-
fluence plays in budgeting decisions.

In contrast, it is rare for general government elected
officials to take the initiativein court-related staffingdeci-
sions. In fact, because many judges and prosecutors also
are elected, they may be reluctant to advocate staffing in-
creases, SO that they can go before the electorate with a
record of having controlled costs and growth in govern-
ment. Another influence on court staffing isthe politics of
creating new judgeshipsand filling vacancies. These polit-
ical strategies have been played out to both create and
deny judgeships. Suffice it to say that court functioning
can suffer, as exemplified by the fact that between 1988
and 1991it took an average of 502daysfrom the time afed-
eral judgeship became vacant to when it was filled?

Politics of whatever nature often result in reactive
budgeting, carried out one year at a time. To establish a
basis for proactive budget planning, general government
officialscan use the same approach taken in security-post
audits of prison or jail staffing. For example, they can re-
quire documentation of how current staff spend their time:

m  Howmuchtime doprobation and parole offi-
cers or police spend on paperwork? Would
up-dated data management equipment or
lower paid staff for support functions be
cost beneficial?

m How much time do police, prosecutors, and
public defenders spend waiting for casestobe
heard? Do court scheduling procedures need
to be examined? Would on-line access to the
status of each courtroom's docket be justified?

w  What should be the balance between adding
professionals—a new judgeship, assistant
prosecutor, uniformed officer, etc.—and hiring
paraprofessionals and other support staff?

General government budget officials and the chief
administrator of each criminal justice agency must then
agree on appropriate measures to justify new positions
and how those measures will be tracked. Measures of the
need for staff increases could include many factors, such
as growth in the general population, a given age cohort,
reported crime, violent crime, total arrests, arrests for
drugs and violent crimes, convictions, caseloads, or any
combination of these.

Although many astute administrators present their
budget requests with this type of documentation, the im-
portant issue is to establish confidence between general
government officials and criminal justice officials as to
whether the appropriate informationisbeing provided. As
noted in Chapter 1,criminaljustice data bases can be very
confusing. Further, it is not uncommon for budget
policymakers to have much less familiarity with these
measure than they do, for example, with leading economic
indicators. Finally, there is a climate of distrust that must
be overcome. This distrust is born out of the feeling ex-
pressed by many officialsthat scare-storiesare used to in-
timidate them? This distrust is matched, especiallyin cor-
rections, by criminal justice officials who are convinced
that their needs often will be ignored in order to fund
more politically popular programs.*®

Shared intergovernmental funding responsibilitycon-
stitutes an additional reason to pursue preagreement on
how staffing needs are to be measured. For example, it is
common to have judges' salaries paid by the state, with
support staff, equipment, and office facilitiesfunded by lo-
calities. Therefore, lack of coordination for budget plan-
ning can be disruptive. For example, the additional judge
approved by the state for the Baltimore City Circuit Court
in 1989 received no funding from the city for necessary
support staff, which amounted to $78,000. In addition, ac-
cording to the Baltimore Bar Association, the new judge
requires an additional prosecutor from the state's attor-
ney's office, which also must be funded by the city.'* In
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Chatham County, Georgia, the circuit court judges sued
to force the county to fund programs related to the effec-
tive functioning of the judiciary.

Personnel Training. Training new staff is often asim-
portant as the level of staffing, and sound budgetingbased
on planning can play a significant role. Especially in high-
growth departments, the more that budgeting decisions
supporta relatively stable stream of new hires, the better.
As noted in Chapter 6, precipitous, often politically moti-
vated, decisions to hire a large number of police at one
time can be the source of long-term morale problems, if
the availableapplicant pool is inadequate, new employees
are not properly screened, or training is compromised be-
cause of the extraordinary numbersthat mustbe handled.

Even in major prison systemswhere large numbers of
new officers are routine, budget officialsneed to ensure
that the training program isbudgeted commensuratewith
current growth. This is especially important given that the
quality of the applicant pool, typically, will not increase.
Consequently, in times of high growth, training becomes
even more critical, as exemplified by the following anec-
dote: When a large group of prisonersat a major prisonin
Virginia became disruptive on Thanksgiving weekend in
1989, 80 percent of the officerson duty had worked for the
prison system for less than one year. Because proper pro-
cedures were followed, the disruptionwas contained and
ended without incident.*

Finally, intergovernmental coordination may need to
focuson the capacity of trainingprogramsadministered by
the state for local criminaljustice personnel. This is espe-
ciallytrue if the training is provided by the stateasa means
to enforce standards. If the standardsdo not require train-
ing by the state, then the state, government associations,
or largejurisdictions may be able to contract for extraordi-
nary surgesin training needs. Suchan approachwas taken by
the Missouri Chiefs of Police Association, which contracted
with a private provider to give police supervisorypersonnel
management training relevant to law enforcement.'?

Personnel Turnover. General government policy-
makers must consider the availability of personnel in the
discussion of any proposed program expansion. AS noted
in Chapter 5, many prison systemsplace thisconsideration
first when reviewing potential sites. The consideration is
equally valid in most criminal justice activities, because
they are personnel intensive. In the war on drugs, the 1990
White House Drug Control Strategy noted that “before
we can make treatment more widely available, we need
to ., .secure properly trained staff to run them.”** Paren-
thetically, although the report proposed federal funding
for in-service treatment training programs and pre-service
training fellowshipsand grants,* the 1991 anticrime bill tar-
geted its training and scholarship funding only to police.

Turnover rates are often the most telling sign that to-
tal budget planning for personnel increases has not been
addressedproperly. Turnover may resultfrom job dissatis-
faction that is traceable to recruiting approaches, inade-
quate training, or salary. High turnover also may reflecta
more generous benefits package offered by other govern-
ments or more attractive private sector management poli-

cies. There are many examplesof the private sector using
personnel who received their law enforcement training
and experience with government agencies. Because high
rates of turnover can represent a waste of training resources
in criminal justice, general government officials should ex-
pect that a%ency managers have conducted exit interviews
and used other survey techniques to isolate the most signifi-
cant causes for turnover and its waste of public resources.

To summarize, the effectiveness of most criminal jus-
tice programs depends on the persons operating them;
therefore, general government budget officials must be
cognizant of the factors that influence the availability of
appropriately trained personnel. In most instances, it will
be the responsibility of the agency head to anticipate per-
sonnel needs and develop a plan for establishing the re-
sourcesneeded to recruit, train, and retain the staff need-
ed. This agency planning must address both entry-level
recruitment and management-level development for rap-
idly expandingprograms. In addition, all programs need to
focus on a comprehensive analysis of how professionally
trained staff can be used more effectively by hiring lower
paid staff support or institutingtechnological improvements.

General government elected officials have a right to
expect that this level of agency planning standsbehind any
agency budget brought before them. They should be pre-
pared to question the agency accordingly. However, they
then should recognizethat the documented needs for per-
sonnel recruitment, training, development, and support
must be funded.

Forecasting

The need for sound forecasting has been mentioned
several times. It can play a decisive role in the passage of
sentencing legislation. It is crucial for capital expansion
decisions. It alsois central to moving from reactiveto pro-
active budgeting.

This subsection provides relevant detailson the com-
plexities and limitations of forecasting. Such an under-
standing should put policymakers in a better position to
determine the validity of the forecasting data they are re-
ceiving, who should be charged with the forecasting re-
sponsibility,and whether elected officials should be part
of subjective forecasting input.

Most effects in the criminal justice system are not
straightlinebut are compounded. Projectionsof caseloads
or of incarcerated populations must take into account a
wide range of factors, such as types of crimescommitted,
reportingrates, arrest rates per type of crime, trends inthe
average length of sentence being given per type of crime,
and trends in the proportion of repeat offenders in each
crime category (since this would affect length of sentence
or use of probation or parole). Asan example, a few of the
specificissuesidentified in the Hennepin County (Minne-
apolis) jail expansion analysis included:

Enforcement Levels—In recent years, familyviolence
has received increasing public attention. One result
was a 184 percent increase in reports of family vio-
lence between 1986and 1988.

Legislative Changes—One example is a recent initia-
tive to make being a passenger in a stolen car a gross
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misdemeanor, which could mean four or five people
being detained instead of one.

Law EnforcementResources —Without the availabil-
ity of the breathalyzer, DWI arrest rates would very
likely be much lower.¢

Forecasting Models. States and some large localities
are making major investments in sophisticated computer-
ized modeling. Suchsystemsmay require historicinforma-
tion on over 100variablesand a means to update the infor-
mation throughout the year. Most of these models can be
programmed to simulate the effect of program options,
such as use of boot camps or a new mandatory sentence
provision for a specificcrime. NIC is asked frequently to as-
sist a prison or jail system in reviewing the options available.

A quick look at the state of the art was provided in a
1990 review" " of forecasting models that might be appro-
priate for use by the federal government to project the im-
pact of drug control strategies:

m  JUSSIM wasfirstdevelopedin the early 1970sand
uses a microcomputer. It can be programmed lo-
cally to show the effects on the entire criminal
justice system, such as the need for judges and
prosecutors, as well as the need for correctional
space produced, for example, by a 25 percent in-
crease in arrests. However, it does not track the
cumulative total size of the inmate population.
The Institute for Law and Justice has recently up-
dated its application.

u  |MPACT uses microcomputers and was devel-
oped by the Center for Decision Support of the
Criminal Justice Statistics Association. IMPACT
can be operated by a nonprogrammer and is fo-
cused on prison and jail populations.

®  CCPS was developed by Abt Associates for the
National Institute of Corrections. ltcanbe runon
a personal computer using Lotus 1-2-3 or other
standard spreadsheet program. It is limited to
community corrections, especially probation and
parole supervision.

m  The National Councilfor Crime and Delinquency
(NCCD) developed a mainframe simulation
model that isused in over a dozen states. The sys-
tem is focused on prison populations and is cus-
tomized for each state. Florida and Virginia re-
cently brought the system on-line. The system in
Virginia requires data entry for 130 variables. A
New microcomputer version requires less data.
The NCCD model can be very responsive in proj-
ecting the impact of policy changes.

m  The Structured Sentencing Simulation ($SS) Mod-
el, developed by the Institute for Rational Public
Policy, isan extension of a simulationused by the
Minnesota Sentencing Guidelines Commission.
It can be used to project impactson local jails and
community corrections as well as prisons, but

relevant probabilitiesmust be available. It can be
run on a microcomputer.

m  JUSTZCE isa simulation of the Texascorrectional
system developed for a microcomputer by the
Texas Criminal Justice Policy Council. It canbe up-
dated constantly by integrating the data base within
the program, which can save on one of the largest
costs of projection models: the collecting of data.

m  FEDSZM has been developed jointly by the U.S.
Sentencing Commission and the federal Bureau
of Prisons. It simulates plea bargaining practices,
sentencing practices, time spent in prison, time
spent in community corrections, and the effect of
probation and parole.

The growing sophisticationof such objective comput-
er tracking and projection capabilities is significant, but
they have three major limitations: subjective influences,
availability of data, and trust.

Availability of Forecasting Data. Even controversial,
subjective assumptions must be applied to a valid data
base. As with so many other management challenges, the
fragmented nature of the criminal justice system compli-
cates good data collection. Projections of the growth in
prison populationsbased on admission statistics, such as
NCCD’s model, maybe slowertorecognize changethan
amodel that usesarrest or reported crimes, but it willbe
easier toadminister because all of the input comesfrom
a single source.

Projectingjail population and court-related caseloads
is particularly hard because they must be jurisdictionspe-
cific, and the factors that predict growthin crime, arrests,
and criminal charges in a close-in suburban jurisdiction
may be as different from those in its core city as from its
fast-growing exurban neighbors. Predicting these unique
factors is complicated further by the fact that sophisti-
cated modeling may be too expensiveforallbut the largest
jurisdictions. Finally, to increase the validity of the fore-
cast, the data may need to take into account very narrowly
focused considerations. For example, Hennepin County
noted that young police officersmake more arrests on the
average than older police officers; therefore, increasing
the number of police will result in a larger number of arrests
than would be accounted for by simply multiplying the cur-
rent arrest rates per officer times the number of officers.#

Subjective Forecasting Input. Even the most timely
data and the most sophisticated statistical models will be
inadequate because they can not project public attitudes
and other subjective factors. Computer programs can
weigh trends and project any combination of factors, but
the end result will depend on the initial assumptions. Sub-
jective review—such as many governors or chief adminis-
trators regularly seek for revenue projections from a
council of advisors—canhelp determine how long trends
will continue and whether they will intensify.

Subjective review is the third step, after numerical
data is compiled to establish historic trends and perma-
nent changes to the system have been identified, such as
new sentencing laws, higher police staffing levels, or new
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law enforcement technologies. This review is necessary
because simply projecting, for example, that a new longer
sentencing law will increase the time that the percentage
of inmates currently serving time for that offense will
serve in the future may significantly understate the law’s
effect. Potentially,a multiplier effect, relating to the same
public influences that led the legislature to get tough on
that type of offense in the first place, may be present in
other elements of the criminal justice system. For exam-
ple, prosecutors may find it more worthwhile to prosecute
under the new law and start devoting more resources to
these types of cases, and the number of arrests the police
make may increase for the same reason.

The managers of the projection model, therefore,
need to be able to communicate their assumptions to a
cross section of criminal justice practitioners and major
policymakers. Ideally, the subjective review group, at
least, should include representatives of police agencies,
prosecutors, judiciary, parole, legislature, and the execu-
tive. Broad participation of general government
policymakersin the subjectivereview not only will signifi-
cantly improve the validity of technical staff assumptions,
but also will provide these chief policymakers with valu-
able exposure to the factors that have the most impact on
criminaljustice needs. As a representative of the Criminal
Justice Statistics Association, working with state and local
jurisdictionsin the criminal justice forecasting, observed:

[Participating in the subjective review process
provides insights] that canbe readily understood by
decision makers who may not be well-versed in
criminal justice problems. This increases the likeli-
hood that the projectionswill be used and enables
decision makers to take control of the future. . ..*°

Establishing Trust in Forecasts. Not only have gener-
al government officials in the past tended not to be well
versed in criminaljustice issues, but when they attempt to
seek information they are asked to appreciate the impor-
tance of confusing data bases, which must be appropriately
applied for valid statistical projections (such as UCR
crime rates, arrest rates, reporting rates, white-collar
crime, and state felons).

Thus, the desire to not want to believe forecasting
predictions, because it means more money will have tobe
spenton programsthat are not politically popular, height-
ened by lack of knowledge and confusing answers, can lead
to significant distrust from general government elected offi-
cials. The focus of this distrust may be the agency responsible
for forecasting, in other words, “Kill the messenger.”

One reaction has been to recast responsibility for
maintaining the forecasting model. AS of 1990, legislative
fiscal officesin 10states were preparing prison population
forecasts.?® This growing practice raises questions of cost,
access, and validity. The preceding brief descriptions of
the major projection models give a small indication of the
complexity of forecasting. If this complexity is duplicated
inthe executive and legislative branches, questionsof cost
must be raised. Alternatively, if the legislature takes on
sole responsibility for detailed sophisticated projections,
questions of timely exchange of informationbetween the

operating agencies, the executive budget office, and the
legislativeforecastingtechnicians mustbe resolved. Final-
ly, if the legislative forecasting is only a simple projection
of total prison populations or caseloads, elected officials
who do not have sophisticated statistical training may
need help to weigh why these results may differ from a
more detailed executive agency analysis.

Similar issues must be resolved if the executive has
sole responsibility for forecasting. The nature of the con-
cerns varieswith the three main possibilitiesfor the loca-
tion of the forecasting responsibility within the executive:

B Department of Corrections— Toassure that man-
agement decisions can be adjusted as rapidly as
possible if the forecast model begins showingun-
anticipated results, it can be argued that the model
should be maintainedby DOC. DOC also may have
direct accessto the greatest amount of data. Final-
ly, because its budget is far greater than any other
agency’s, predicting DOC requirements also is of
far greater importance to fiscal management.

®m  Executive Office of the Budget —Nevertheless,
if the model isdeveloped within the executive’s
office of the budget, what the state’s prison sys-
tem may lose in immediacy may be made upin
assuring that the forecastsare applied to other
operating and budgeting concerns. Executive
office of the budget projections could encom-
pass the range of criminal justice agencies’
needs, including the state’sjudicial system, pa-
role system, probation caseloads, intergovern-
mental financing obligations, personnel bene-
fits, as well as the prison system.

8 Criminal Justice Planning Agency—Placing
forecasting responsibility in a separate criminal
justice planning agency alsowould encompassa
wider analysis of impact. In addition, it might
overcomedistrust that figures emanating out of
DOC or the office of the budget might be self-
serving. However, removing this essential plan-
ning information from operational responsibil-
ity and budget authority raises the concerns
mentioned earlier about lack of relevancy when
planning is not close to policy control. Proce-
dures would neced to be institutionalized to en-
surethat the executive budgeting processes ful-
ly utilize the data and that the agencies have
immediate access to the data for their manage-
ment adjustments.

Wherever the tracking and projection capability is es-
tablished, a crucial element for establishingtrust is an in-
clusive review process that involvesthe legislativeand the
executive branch with practitioners. For example, a 1988
Ohio law requires DOC to work with an advisory commit-
tee of the General Assemblyto assure accuracy and objec-
tivity of the prison population simulation model.2! An in-
clusive review process not only will provide essential
subjectiveinput but also will establish familiarityand con-
fidence in the integrity of the projection model. If chief
budget officers, legislators and/or their financial analysts,
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and chief executive senior policy advisorsare not involved
in ensuringthe integrity of the projections, they will notbe
stakeholders. Lack of trust will continue.

Entitlements

The fifth budgeting element affected by explosive
growth isprojectingthe fundingrequirements to meet en-
titlements and per unit fixed costs. Often, intergovern-
mental fundingisinvolved, and at timesthe outspoken cri-
ticism from other elected officials fostered by shortfalls
may make entitlements more vexing to general govern-
ment elected officials than the other internal manage-
ment problems of program evaluation, capital expansion,
personnel, or forecasting.

Themost important means to reduce budgetary stress
producedby per unit fixed costsis to establisha good base
for short-term tracking. The budget staff of the individual
agencies, the executive,and the legislature should be able
toaccountfor seasonalfluctuationsin caseloadsand space
demands. The ability to detect any departures from these
seasonalnorms will enable them to determine at the earli-
est moment whether adjustmentsare needed to complete
the budget year.

The complexity of the short-term tracking base needs
to reflect the demographics of crime encompassed by the
governmentalunit. Growthwill not be equallydistributed
throughout a state or even within a largejurisdiction. The
more that key elements of growth are tracked, the more
intergovernmental conflicts and bottlenecks can be re-
duced. For example, DUF (Drug Use Forecasting) track-
ing will be able to detect regional trends that may lead to
increased arrests, prosecutions, and convictions in one
major city of a state as opposed to the other urban areas.
Theearlier that the need for increaseddefense and prose-
cution staffing is recognized, the lessback up there willbe
in the local jail.

However, even though good short-term tracking will
help reduce problems in meeting current-yearobligations,
high growth will produce significant intergovernmental
funding controversybecause each government is trying to
find new sources of revenue and/or reduce the growth in
its funding obligations. Controversy is no less whether in-
tergovernmental funding is based on shared costs or on
formulas. Intergovernmental controversy initially may
seem to be less in states that pay localities a per diem for
various classes of jail inmates because the state has no
choicebut to respond to growth. However, the controversyis
often just delayed because, in ensuingyears, per diem pay-
ments may not be increased commensurate with actual costs
so that a given state appropriation covers more inmates.

Even if the total amount of intergovernmental fund-
ing has increased at a faster rate than the costs borne by
local governments—as it has in many states??—the pres-
sure on local budgets from the growing share of their own-
source revenues that must go to criminal justice needs
have caused them to question traditional intergovern-
mental fundingresponsibilities. These challenges, in turn,
have fueled long-standing disagreementsover how locali-
ties report their criminal justice statistics to qualify for
state aid. For example, should the state begin paying for

inmates awaiting transfer into the state prison system on
the finding of guilt, on sentencing, or after the time for fil-
ing an appeal has lapsed? How many hours constitutea
day for per diempayments? Localbudget directors’claims
for broader interpretations frequently are countered by
state budget analysts’ attempts to tighten administration.

Another area of intergovernmental funding contro-
versy involves state-shared personnel costs. Caseload and
facility-specific agreements discussed under personnel
staffingbecome key to reducing such controversies. How-
ever, most of these agreements represent a target that,
during periods of high growth, the state will lag behind by
at least a year. For example, the approved state budget
may project a total of 835 probation officers to maintain
current caseloads but, if the number of probationers in-
creasesbeyond projectionsduring the year, there isno ad-
justment.

The same funding lag occursin state-funded services.
For example, forensic lab services are funded under a
fixed budget amount, most public defender officesreceive
a fixed total to fund the payment of expert witnesses, and
juvenile contractappropriationsassume a maximum num-
ber of private treatment slotsat a maximumfee. The more
the number of cases increases, the lessable the programis
to absorb the shortfall. Furthermore, the more that sus-
tained growth produces repeated annual budgeting short-
falls, the more breakdown there will be in the program’s
mission, frequently producing abottleneck that has anim-
pact on the rest of the criminal justice system.

Summary

Thebreadth of detail incorporated in thisand the fol-
lowing section should underscore the need for compre-
hensive coordinated planning. At the same time, a recur-
rent theme in recommendationsfor how planning should
be structured is that planning needs to be close to the
source of policy control. This may necessitate multifacet-
ed planning efforts,but it does not have to entail duplica-
tion of effort. For example, independent data-gathering
responsibility can support both legislative and executive
resource planningwhile assuringintegrity in the policy as-
sumptions. Likewise, the data routinely collected by oper-
ating agencies can be fed into a planning agency’s data
base, while the operating agency maintainscontrol of the
informationto meet its immediate needs.

In addition to program evaluation and capital plan-
ning, discussed in other chapters, three other elements of
budget planning take on increased importance in times of
explosive growth: personnel, forecasting, and entitle-
ments. Because most criminal justice programs are per-
sonnel intensive, planning needs to address personnel is-
sues, such as whether past hiring deficits have affected
performance, staffingjustifications, recruitment, training,
and reasons for turnover.

Thegoal of forecastingis to enable policymakers tobe
proactive; however, forecasting criminal justice growth is
extremely complex. Although several increasinglysophis-
ticated computer models have been developed,because of
the volatility of criminal justice decisions, statisticallyob-
jectiveprojectionstell only half the story and must be mo-
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dified by subjective input from criminal justice officials
and policymakers.

Finally, the wide variety of state/local funding of crim-
inal justice funding arrangements, some of which are re-
garded as entitlements, underscores the need to track to-
tal system impacts. Otherwise, states may underbudget
their obligations, with any combinationof negative results:
a state budget shortfall, local budgeting impactsresulting
in intergovernmentaltension, program decreases, and/or
bottlenecks with resulting system impacts.

SYSTEM IMPACTS

Forecasting and planning for budget growth, for per-
sonnel recruitmentand training, and for capital expansion
require arelevantdatabase. Weighingthe cost and poten-
tial effectiveness of sentencing legislation, community
treatment sanctions,and staffing increasesrequires an in-
tegrated database. Removingbottlenecks, assuringconse-
quences, and developing more effective means to reduce
criminal activity require the willingness of policymakers
and managers to coordinate theiractivities. The challenge
is to bring together these elements—relevancy, integra-
tion, and coordination—within the disparate structure of
the criminal justice system.

There are at least ten players within the typical crimi-
nal justice system, plus general government treatment

providers. They are funded by and must carry out the laws
passed by at least three separate governmental units—
state, county, and municipal. Some localitiesalso face a
variety of federal jurisdictional factors. By demonstrating
the basic points of contact, Figure 8-1 underscores the
need forvarious combinationsof ongoing coordination. In
addition, separate forumsare required for program man-
agersto address operational details, on the one hand, and
general government elected officialsand agency heads to
discuss broad policy considerations,on the other.

Thissection discusseschallengesin developingopera-
tional coordination and policy collaboration among and
between criminal justice and general government offi-
cials. Previous chapters have raised numerous specific
needs, including case management, legislative impact
analysis, offender classification, establishmentof commu-
nity alternatives, capital improvement master planning,
and the integration of police with communityand criminal
justice systemresponses. Suchneeds are revisited through
a discussion of the integrated approaches needed to
achieve them.

Data Base Development

In the 1970s, the driving force for coordination fre-
quently was simply a desire to qualify for federal funding.
As the fundingdisappeared, so did most of the coordinat-
ing bodies that were formed under the federal mandate.
During the 1980s, coordination effortsbegan to reappear,
spurred by a desire to control escalating budget demands
or the need for additional space. To the degree that the
participants in these coordinating efforts find that they
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meet real needs, there is ample indication that many are
evolving into ongoing coordinating bodies.

One of the most frequently recognized needs for on-
going cooperation isdata base development. Althoughthe
initial stimulus bringing officialstogether may be escalat-
ing costs, general government and criminal justice offi-
cials usually realize that the information needed in order
to control, reduce, and/or forecast cost impacts cannot be
generated within any one agency. In addition, integrated
database development is driven by distinct needs related to:

m  Individual offender classification, used as the of-
fender progresses through the system to deter-
mine eligibility for pretrial release, probation, or
prison/jail security;

m Systemmanagement, used to move casesfromar-
rest through trial; and

m  Aggregate analyses, used for computerized fore-
casting models, fiscal impact projections, and plan-
ning by the local, state, and federal governments.

Individual Offender Information

Developing a unified data base is not just a planning
tool; it provides direct operating efficienciesand improved
performance. However, aslogical as it is to coordinate the
information, logicalone often will not overcomeindividu-
al agency budget priorities and the personal preferences
of managers,asunderscored in the following excerpt from
a letter written by a state highway patrol lieutenant colo-
nel on learning of this project:

While there are many justifications for the de-
signed fragmentation of the criminal justice pro-
cessfrom a constitution basis, the oppositeistrue
on an operational level. The processing of acrim-
inal offender from the time of arrest to final re-
lease provides significant opportunities for im-
provements in the efficiency of the criminal
justice systemif data were standardizedand shared.
Throughout the country there are situations de-
veloping which will culminate in the automation
of a police system, a prosecutor system, and a ju-
dicial system on separate floors of the samebuild-
ing on different hardware/software platforms
connected to separate networks.?

General government officials should be prepared to
use their power of budget approvalto leverage the partici-
pation of multiple agencies. The cost of computerization
means that any decisionsmust pass through them, and the
increased ability of computers to handle total system inte-
gration means there are no innate barriers to requiring
that every criminaljustice official participate. In addition,
it is important for general government officials to be ac-
tively involved in bringing about the coordinated effort.

For example, one of the largest local government
computer applications in the world, LAJIS, was initiated
in 1987to serve the criminal justice needs of Los Angeles
County. It hasbeen reported that the most important ele-
ment in its successful implementation was the recognition

of the need for LAJIS by the board of supervisors,as well
as the sheriff, district attorney, chief administrative offi-
cer, and principal members of the criminaljustice commu-
nity. This general government recognition of the need led
to the establishment of the Information Systems Advisory
Board in 1982,comprised of executive staff from 12crimi-
nal justice agencies and professional associations. Not
only does the chairman of the board of supervisorshead
the advisory board, but the development of LAJIS re-
ceived “key support” from county general government ex-
perts in systems design and computerization.?

LAJIS was initiated as a comprehensive change, but
incremental change can be equally cost beneficial. Gener-
al government officials can leverage their current system
and should not be deterred by an assumption that an en-
tire system must be planned at one time. In the case of the
Harris County (Houston) Criminal Justice Planning Task
Force, the means to “eliminate the current redundancy of
employeesfrom different agencies collectingthe samein-
formation concerning an offender”?* grew out of efforts
that had begun earlier for full automation of defendant-
based information in the Pre-Trial Services Agency. Rec-
ognizing that “[t]he effectiveness of the entire criminal
justice system relies on a systematicapproach to the gath-
ering and verification of information concerning the of-
fender as the initial step,”? the Pre-Trial Servicessystem
was seen as a catalyst for meeting the information needs
for the sheriff, district attorney, district clerk, the community
supervision and corrections department, and the courts.

Bringing chief program managers together becomes
the vehicle to uncover overlapping problems, develop
consensus,and achievecommitment to the solution. Once
the policy commitment is established, formation of a tech-
nical task force is essential. Often, such task forces are
greeted with much more optimism at the working level
than may have been the case, at least initially among the
“B.C. (before computers) agency heads.”?’ Involving gen-
eral government computer experts in developing the sys-
tem specificationscan help ensure that automation is not
just an add-on to the way things have alwaysbeen done in
the criminal justice system.

In addition, the less sophisticated the computer sys-
tem that can be justified on a cost-benefit basis, the more
important it is for an interagency task force to address
physical details. If ready access to the information is not
established, the respective agencies will develop duplica-
tive material for convenience and internal efficiency.
Where files cannot be physically or electronicallyshared,
compatible data entries need to be developed to allow in-
formation to be merged for system analysis or, as in the
case of criminal data banks, expanded access.

Itisimportant for the policy group and the operation-
al task force to communicate regularly. In particular, the
respective agency heads and/or the chief general govern-
ment officials will need to reiterate their commitment to
changeto overburdened employeesin the disparate crimi-
nal justice system, who may not see the importance of re-
cording accurate information that is not directly relevant
to their needs. For example, according to a recent audit,
despite improvementssince periodic auditsbegan in 1983,
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nearly 85 percent of the arrest records maintained by the
Ilinois State Police for the Computerized Criminal Histo-
ry System were missing one or both of the prosecutor’s or
court dispositions; 60 percent were missing both. AS the
Cook County sheriff lamented, “I know it’s resources, it’s
money, but it’s something that we have to have in law en-
forcementbecause so many people depend on thisdata.””
An ad hoc working committee was formed to address the
problem with representatives from the state police, the
administrativeoffice of the Illinois Courts, state and local
reporting agencies, and the audit authority.?

As the decision to cooperate in providing individual
offender information matures, the original group of chief
policymakers may need to be expanded. In many jurisdic-
tions, the first and most crucial need will be to includethe
municipal police with the county court and jail officials.
This may represent a significant intergovernmentalchal-
lenge because it will involve city-county funding issues.
For example, New Jersey is reported to be the closest to
complete coordination of its offender information from
the moment of arrest through sentencing and imprison-
ment. This is due in large part to state funding.” In con-
trast, citiesin Floridaare using drugbust proceedsto fund
police computer systems, and state coordination is limited
to giving advice.

State legislators may want to consider legislation to
direct a portion of drug forfeiture funds to integrate the
police with the rest of the criminal justice systar. Sucha
policy directive takes on added immediacy becsuse police
forces were often the first criminal justice agencies to
computerize,and these early systemsneed upgrades. This
producesa fertile climate to establish integrated systems
that can bridge governmental structures. As long as the
police have an independent source of funding, there may
be little inclination to cooperate.

Once the commitment is made to coordinate offender
information,other policy issuesmay emerge, including ac-
cess to juvenile records, access for private treatment
providers, and whether eliminatingredundancyin the col-
lectionof informationaffects the preparation of pre-sent-
ence reports in systems where they have been dropped
due to overload. For example, the Ohio Commission on
Prison and Jail Overcrowdingfound that rather than elim-
inating pre-sentence information reports, standardizing
PSIs statewideby training local officerswould not only im-
prove equity under the lawbut could alsosave stateprison
manpower if the information was not generated anew for
classification purposes.® Each of these second-roundcon-
siderationsmay call for expandingthe initial policy coordi-
nating group.

Information to Enhance System Flow

The goals for developingan integrated offenderdata
base are cost savings through eliminating redundancy and
increased effectiveness throughbetter data. The goals for
developinga systems management data base—cost avoid-
ance and increased efficiency —are related, but meaning-
fully different.

Most criminal justice personnel recognize immedi-
ately that better data will make them more effective. In

contrast, it may take more to convincesome of these same
playersthat greater efficiency also will make them more
effective. The rationale that needs to be appreciated lies
in the observation of Francis Bacon, when he ascended to
the bench in England in 1614, that “Fresh justice is the
sweetest.”2 Costavoidance seldom means that redundant
expenditurescan be eliminated, but it frequently means
that current resources can be employed more effectively.
It dependson each step in the criminal justice systempro-
ducing meaningful and timely data to trigger the actions
required of personnel involved in the next step. Cost
avoidance derives from public employees not being kept
waiting and offenders not being held under more expen-
sive security than necessary.

There have been numerous examplesof the need for
coordinated systemsthroughout this report. A brief recap
of the types of problems that must be addressed through
system management include:

8 Legal Requirements—Individuals cannot be
moved from one element of the criminal justice
system to another without legal authorization.
Often, state inmates reported asbacked up in lo-
cal jails actually are waiting for court paperwork
to be completed.

8 Jail Overcrowding—The expense of building a
new jail or the threat of a lawsuit may be avoided
if bottlenecks are eliminated elsewhere in the sys-
tem. For example, the percentage of unconvicted
inmatesbeing held in local jails nationally increased
from 39.9 percent in 1983 to 42.6 percent in 1989.
This increase was due entirely to the number not
yet arraigned, which grew from 11.5percent in 1983
to 16.4 percent in 1989. The percentage arraigned
and awaiting trial actually decreased.*

m  Poor Case Preparation—The development of
the facts of the case by the police, prosecution,
and the public defense can be compromised if
scheduling meets the needs of only one element
aof the criminal justice system. Verifying offender
information also may be compromised.

8 Delay—Usually,the longer a case sitsbefore it is
tried, the more justice may be compromised be-
cause memories fade and conflictingtestimony is
harder to rectify. Although it israre for a case to
be dismissedbecause it was not heard within stat-
utory limits, it is possible. With the increase in
drug cases, adequate resources for forensic labo-
ratory analyseshas become particularly critical in
combatting delay.

8 Physical Restraints—Just as chains will break at
their weakest link, standard procedures fre-
quently will fail due to physical restraints, such as
the size of the intake room, the number of court-
rooms, or even, as in the case of the New York
court, something so specificas the limited num-
ber of sally ports to receive busloads of offenders
being transported from the distant jail.
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This summary of problemscreated in the criminal jus-
tice systemisdue only partially to overloaded facilities. Its
root cause isthat each element has littleauthority over the
procedures of the others: Police control arrest practices;
prosecutors control charging; the legislature usually con-
strains pretrial release and sentencing policies; the clerk
of court controls the preparation of legal documents; pro-
bation departments may be charged with the timely ap-
pearance of defendantson pretrial release; court adminis-
trators exercise significant control in scheduling cases,
while judges may control the progress of cases. Sheriffsor
jail administrators typically have the least control of all
and arethefirstto feel the effectsof lack of actionby other
criminal justice officialsbecause jail backlog is in terms of
people, not stacks of paper.

It is obvious that workable systems to improve the
flow of people, authorized by the requisite paper trail,
must involveall agencies. While the sheriff or chiefjudge
may initiate change, the most comprehensive solutions
usually emanate from general government elected offi-
cials. The sheriff may be an early catalyst for change by
taking steps, such as establishinga daily reporting system
as in Hennepin County.>* Chief judgesand court adminis-
trators also may use their authority to carry out initiatives
fostered by the training they have received from such or-
ganizationsas the Center for State Courts, the American
Bar Association, and the American Judicial Conference.

Nevertheless, because they control the funding, gen-
eral government. officials are in the best position to force
all of the players to reason together. Local general gov-
ernment officialsfrequently have taken advantage of the
request for new jail or courtroom space. State legislatures
are in an even better position to take a proactive stance.
California developed state standards that require man-
agement improvementsbefore additional judicial operat-
ing requests are met.> The 1987 Oregon legislature
tackled both court operating and jail space demands by
setting time limits for arraignments, probation violation
hearings, sentencing, judgment orders, and completion of
pre-sentencing reports.*

However, improvements, such as video bail review,
computer remotes, or space modifications, may still not
eliminate the need for increased staffing and space.
Therefore, good-faith efforts to coordinate for system
management efficiencies must include general govern-
ment personnel. As was noted in the LAJIS example, they
have broad technical expertise and, if this expertiseis not
engaged, those who have the ultimate control over fund-
ing the improvements may not be convinced that all that
can be done is being done.

Aggregate Information
to Support Analysis and Planning

The need for aggregate data isa reflection of both the
independence and the multiplier effect in the criminaljus-
tice system. Even though the system was conceived to
maximize the independence of each official in determin-
ing guilt or innocence, in fact, this independence is often
influenced by the same forces. Thiscreatesa snowball effect.

Asahypothetical example,a 2 percent increase in vio-
lent crime mightbe met by a 3percent increase in munici-
pal police, which might result ina 5 percent increase in to-
tal felony arrests. The increased publicconcern created by
the increased violent crime might cause the prosecutor’s
office to increase the percentage of all arrests where the
decision is made to prosecute, and it might cause the
prosecutor, judge, or jury to be less inclined to consider
lighter sentences. Theresult isthat the original 2 percent
violent crime increase becomes a double-digitincrease in
the number of people behind bars.

General government officials must be able to judge
this multiplier effect to make rational policy decisions.
The Oregon Jail OvercrowdingProject’scommentary on the
result of not gathering aggregate data speaks to this need:

There did not exist reliable information concern-
ing historical and current crime rate and arrest,
prosecution, charging, sentencing or disposition
practices. Without that information, those who
make or influence public policy on criminal jus-
tice must guess about the nature and scope of the
problems they are called upon to solve.*’

Aggregate data also is critical for evaluating intergov-
ernmental programs. Michigan’sCommunity Corrections
Act requires evaluation of the extent to which each com-
munity actually diverts offenders from prison through
CCA-funded programs. However, neither the state nor
most localities traditionally tracked the makeup of jail
populations. Using a federal NIC grant, the state estab-
lished both a Jail Population Information System (JPIS) and
a Community Corrections Information System (CCIS).

The Harris County Criminal Justice Council provides
another example of how frequently the importance of au-
tomation and consolidationof information is being recog-
nized. In fact, the need for a sound, integrated data base
was given the top priority by the council, which was made
up of judges, the district attorney, the sheriff, the clerk’s
office, the district courts administrator, and the chief pro-
bation officer, as well as a member of the city council, a
member of the state legislature, the county attorney, and
the city school board president:

The development of abaseline offender profile is
recognized as a necessary and integral aspect of
the process of making appropriate allocation of
resources and monitoring the effectiveness and
utility of various program elements of the com-
munity justice system.*

This top-priority recognition underscores the impor-
tance of bringing criminaljustice and general government
officialstogether. Itboosts the chances that resources will
be identified within all of the agencies that must partici-
pate in order to establish a valid data base. Equally impor-
tant, the wide participation of criminal justice interests pro-
vides a focus for resolving reporting formats and protocols.

Ideally, aggregate data will grow out of the data re-
quired for operational purposes. The more that it does
not, the less likely it isto be recorded accurately or trans-
mitted in a timely manner. AS with individual offender in-
formation and with management systems data bases, it is
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critical that each element of the system recognizesthe im-
portance of the information it isgatheringand that there is
consistencyin the terms used. Recording new data, at least
initially, represents a new burden to line personnel. Be-
cause they frequently have little experience with the ad-
vantages of planning, as opposed to what information
about an offender can trigger, they are more apt to regard
it as simply more paperwork.

Those who will be using the aggregate data for plan-
ning should focuson using existing data to the greatest de-
gree possible, with modifications only if necessary to
achieve conformance with significant state and federal
data systems for valid comparisons of local trends and
needs. In some systems, even standard state and federal
categorizations must be approached with caution. They
may create the same operational problems as any distinc-
tion borrowed from another system: If it is irrelevant to
the operational needs and options within system using it,
the information recorded will be “fudged” by employees
to make the “right” distinctionas they see it.* Wrong data
bases not only waste operational resources, they also pro-
vide wrong aggregate information for policy evaluation
and development. Finally, it must be noted that many offi-
cials have criticized the FBI’s Uniform Crime Report, which
should set the standard for valid jurisdictional comparisons,
but which is seen as highly vulnerable to reporting errorsbe-
cause (1) it is voluntary, (2) there is little quality control or
training, and (3) its crime definitions are inflexible.*!

General government officials often become the
strongest advocatesfor establishing aggregate data bases.
They may have begun their push for criminal justice coor-
dination because of immediate budget pressures, but they
soon realize that gathering aggregate data moves the rea-
sonfor coordination from coping with overload to the po-
tential for controlling it.

Fiscal Impact Statements

Another basic tool for controlling System overload is
to estimate the fiscal impact of crime legislation or a bud-
get initiative before it is passed. Some states have fiscal
impact statement requirements, but the value of any
statement depends on the data used, the breadth of the
projection, and when the information becomes available
to elected officials.

Validity of Data

The validity of the data used depends not only on what
data are available, but whether the right data are used.
Datawill be difficult to generate if a forecastingmodel has
not been established; however, evena manual countand a
future-year projection will take the discussionbeyond just
a “guesstimate.”

One critical error—which has been made when large
computer databasesare availableasoftenaswhen there is
only manual data— hasbeen to base projectionson the to-
tal number of inmates imprisoned for the offense category
covered by the legislation, rather than focusing on current
admissions. Legislation tends to deal with crimes of cur-
rent concern. Using an historicconvictionbase may drasti-

cally understate the fiscal impact of the legislationwhen it
is applied to current community standards for arrest,
prosecution, and sentencing.

Breadth

The breadth of the projection refers not just to the
number of years projected, but whether the impact on all
components of the criminal justice systemare considered.
Most forecasting models focus on prison bed needs. Be-
cause this isthe largest budget, even sucha limited impact
assessment providesan order of magnitude assessment of
the state budget impact. However, it does not red-flag the
impact on court-related officesthat may be funded locally.
In Minnesota, therefore, public defender offices have re-
cently taken the initiative to submit their own impact
statements on new criminal law bills.*?

Of equal concern is the fact that few states have an
adequate means of analyzing the local impact of bills re-
garding misdemeanors. Legislation on drug testing, do-
mestic violence, drunk driving, or other misdemeanors
will have significantlygreater impact on probation, parole,
jail, and court services than on the state prison system.
Furthermore, simply projecting statewide total or average
increases is not relevant for programs funded locally. Leg-
islators need to be provided with local information, at a
minimum, showing the magnitude of difference between
urban, suburban, and rural jurisdictions.

Thebreadth of projecting fiscal impacts also includes
extending fiscal impact statementsto cover criminal jus-
tice appropriations, not just sentencing legislation. For
example, fundingnew investigative tools, suchasacom-
puterized fingerprint identification system, which
would have an impact on conviction rates for property
crimes, or DNA analysis of body tissues, which has be-
come a powerful new tool in violent crimes, should be
accompanied by projections for their impacts on costs
throughout the criminal justice system.

Timeliness

Legislators, the governor’s office, affected agencies,
judges, prosecutors, the defense bar, and local govern-
ments need to receive the information asearly as possible
in consideringlegislation. This is less of a problem in large
stateswith full-time legislative sessionsthan in states with
short legislativesessions, which, if they are small,also may
not have as much projection capability.

Improving the Fiscal Impact Process

Even when fiscal impact statements are required,
many officials interviewed expressed the belief that legis-
lators do not know the ramificationsof votes and that the
process needs to be strengthened. In addition to increas-
ing the sophistication of the analysis, its breadth, and its
timeliness, some states have taken stepsto put teeth inim-
pact statements. For example, Tennessee adopted a “pay
as you go” fiscal assessment bill in 1985, which requires
that appropriations be passed before a sentencing en-
hancement bill becomes law.** A prison population cap
goeseven further in strengthening the fiscal impact state-
ment. Sentencing guidelinesand parole reform in Minne-
sota, Washington, and Oregon are the best examples of
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forcing the legislative process to link the adoption of new
priorites and goals to finite resources.

Just as states need to be cognizant of projecting the
cost of crime legislation on local governments before it is
passed, the National Conference of State Legislatureshas
pointed out that the Congress and the president should
adopt the same discipline:

In order for statesto [be more effective]partners
with the federal government, the Office of Na-
tional Drug Control Policy should give more care-
ful attention to the fiscal implicationsof its policies
during its formulationof the National Strategy.We
believe that not only are statesentitled to informa-
tion regarding the impact of federal proposals, but
also, each Congressman and Senator deserves to
know how the various proposals will affect the bud-
gets and tax situationsin their own states.**

The NCSL testimonywent on to point out that the $6
million included in the Crime Control Act 0F2989 for states
that adopt mandatory sentencing for certain firearm of-
fenses would allow for the construction of only 2.2 beds
per state, without considering annual prison operating
cost per inmate.

The Federal Courts Study Committee recommenda-
tionsfor judicial impact assessmentscontained a checklist
of “housekeeping” points to be considered when passing
legislation,,including, for example, indication of whether
the statute should be broadly or narrowly interpreted and
a listing of which statutes are intended to be repealed, mo-
dified, or preserved intact by the new statute. The Federal
Courts Study Committee’scommentary also echoed a la-
ment heard in state legislatures—asit is in the halls of
Congress—that it is impossible for interested parties to
recognize, much less monitor, every bill. Fiscal impact
statements are seen as an essential “red flag.”*

The agreement of many general government and
criminal justice leaders about the need for fiscal impact
statements iswell expressed in a particularly strong decla-
ration of the American Bar Association—which alsois de-
veloping a model impact statement—that was picked up by
the National Governors’ Association in its policy position:

Legislation that increases the number of crimes
and length of prison sentenceswithout also provid-
ing for additional police, prosecution, and defense
services, as well as correctional services, must be
seen as a futile, counterproductivegesture.®

Coordination to Deal with System Impacts

As important asfiscal impact statements are in and of
themselves, their preparation serves to raise another red
flag—theneed for system-widecoordination that goesbe-
yond the operational concerns discussed thus far. For ex-
ample, the difficulty in determining intergovernmental
impacts may underscore the need for differential funding
that reflects crime-related demographics. Or sentencing
impactsmay be regarded as highly speculativein the absence
of judges, prosecutors, treatment providers, or other officials

being fully informed of or in accord with the legislative intent
or the import of the new technology being funded. Finally,
the fiscal impact process considers only the effect of stateac-
tion on localities; there is no comparable review of pending
local decisions on the rest of the system.

There are abundant examples of the problems en-
demicto the criminal justice systembecause of the lack of
system coordination and agreement on priorities:

® |nadequate CorrectionalPrograms— A 1971 Ad-
visory Commission on Intergovernmental Rela-
tions finding rings as true today as it did then:

In the Commission’s view, pouring large
amountsof fundsinto police programsin
the final analysis will have an insignifi-
cant effect upon reducing recidivism un-
less correctional agencies also are
treated as “first class citizens.” Indeed,
increasing law enforcement capabilities
alone will only contribute further to the
already overcrowded conditions in cor-
rections facilities,without improvingthe
effectiveness of rehabilitation efforts.
Therefore, the Commission rejects the
argument of some observers that fight-
ingcrime in the streetsalways shouldre-
ceive top fiscal priority.*’

Because they are the end of the line, correctional
programs also can take a heavy impact from ef-
forts to solve problems elsewhere in the system.
Cook County began five evening courtrooms in
October 1989to handle its backlog of drug cases.
The backlog had decreased by 4,000 as of
mid-1991, but an unintended side effect is that
more offenders are being sentenced to prison
terms because of insufficientpersonnel and time
to seek alternative sentences. “lllinois had the
largestincrease in inmate population in the coun-
try last year, and | think that’s probably directly
attributable to the increased efficiency of our
courts here in Cook County,” said Presiding
Criminal Court Judge Thomas Fitzgerald.®

B |nadequate Court Resources—As the Federal
Courts Study Committee observed:

At some point, the war on drugs will be a
casualty of itself. Overload causes back-
log. Backlog threatens timely prosecu-
tion and, under the Speedy Trial Act, can
lead to dismissals. The Chief Justice has
warned against “an hour-glass-shaped
law enforcement system.” It will have in-
creased prosecutorial and correctional
resources, “but without the judge-power
to handle the added workload there will
be a bottleneck in the middle of the sys-
tem substantially lessening our ability to
win the war on drugs.”*

Indeed, the President’s 1990 National Drug Con-
trol Strategy recommended more clerks, admin-
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istrators, defense services for indigents, proba-
tion and pretrial officers, security and support
staff, additional judgeshipsin federal courts, and
state expansion of court resources to “respond to
the flood of drug casesthat can be found in virtu-
ally every jurisdiction.”*

s Inadequate Detention Space—As noted in the
Hennepin County jail study:

As a processing facility between the po-
lice and the courts, the [jail] functions
much like a pipeline for the criminal jus-
tice system. ...As crime increases, forc-
ing more arrests, the flow into the pipe-
line increases. The people and systems
adjust as much as possible to the added
load until it becomes too much. At that
point, the pipeline clogs and cases start
backing up on the court’s calendar and,
more visibly, in the [jail].*!

m  Overutilization of Resources—The Florida
ACIR found that a 95.0percent increasein jail ca-
pacity between 1985and 1989led toa 72.1percent
increase in incarceration, even though there was
onlya 10.6percent increase in crime. The seven-
fold growth was caused by a growth in arrests
(18.3 percent) that was almost twice the increase
in crime and by increased prosecutions (47.9 per-
cent) that more than doubled the effect of the in-
creased arrests.>

By the end of the 1980s, more and more statesbegan
trying to address the problem of establishing priorities in
the criminaljustice system, so that problems such asthose
listed above do not frustrate criminal justice officialsand
waste resources directed toward fighting crime. Because
these efforts at a systemsapproach have grown out of ne-
cessity —usually involving system overload or budget cri-
sis—thereare many variationsin the types of coordinating
bodiesthat have been formed. The challenge for the 1990s
isto turn these ad hoc reactive efforts into ongoingproac-
tivetools. The subsectionsthat followbriefly outline some
of the coordination approachesbeing used, while the next
sectionon the politics of change addresses the basic issues
that must be tackled by these coordinatingbodies.

LEAA State Planning Agencies
and Criminal Justice Coordinating Councils

A focal point of the Omnibus Crime Control and Safe
Streets Act of 1968 was its mandate for comprehensive
criminaljustice planning. It contained block grants to per-
mit statesto identify needs and plan programs. This feder-
al planning push was further strengthened because much
of the federal money for operational initiatives was not
narrowly defined for specific functions and was funneled
through the 55 State Planning Agencies (SPAs) created
under the act. Thereby, these SPAscould significantly in-
fluence state and local criminaljustice agenciesto include
a planning element in all operational grant applications.
The 1970 amendments to the Safe Streets Act specifically

encouraged local and regional planning by federal funding
of CriminalJustice Coordinating Councils (CCJCs).%

The extent and duration of LEAA activity is re-
flected by its funding history. Expenditures for criminal
justice planning, information, and communication sys-
tems that served more than one criminal justice func-
tion and general training programs tripled between
1971and 1976,before leveling off in 1977, and then fall-
ing close to the 1971 level, adjusted for inflation, in
1985.Thispattern demonstratesthe impact of the rapid-
ly increasing LEAA block grant program in the early
1970s and its termination in 1979-80.%

There are fewer than 70 city-county criminal justice
coordinatingcouncils in the country.>S Of 24 coordinating
councils identified for a 1991 survey, 18 had their origin
duringthe LEAA era. The annual funding of these coordi-
nating councils varied from over $3 million to nothing.
The most active organizationstypically had data-gathering
and projection responsibility, suchas in Dade County (Mi-
ami)and in Los Angeles County, or were responsible for
criminal justice training, as in Lucas County (Toledo).*®

Thedemise of CJCCsand SPAsistypicallyascribed to
two factors: they were seldom more than grant administra-
tors and their representation was skewed. The view that
they were seldom more than grant administrators isin part
areflection of the top-down origin of the LEAA mandate.
Injurisdictionswhere the funding expired before an ongoing
agenda reflecting the benefits of coordination emerged
from the participants, the planning function died with the
funding. The development of a meaningful planning role
also was stifled by the requirement for annual plan submis-
sions. This required planning on “short-term goals and im-
mediate funding concerns, producing artificial work burdens,
and demanding an inordinate amount of time.”*’

Even as grant administrators, most of the grant funds
were passively directed to meet the existingneeds of agen-
ciescapable of “good grantsmanship” rather than to iden-
tify and initiate systemic improvements. According to a
U.S. Government Accounting Office (GAO) assessment,

Theproblemisthat LEAAand the SPAs general-
ly provided technical assistance only on request,
rather than actively seeking out program officials,
asking them about theirproblems, and suggesting
solutions [LEAA] should complete its consider-
ation and study of the issuesso action, not merely
planning, can be taken.””

The problems of skewed representation also had sev-
eral origins. The first was police agency domination. A
1970 LEAA survey showed that 34 percent of the mem-
bers were police; only 6 percent were corrections, 8 per-
cent prosecution, and 8 percent judicial. This police domi-
nance was due in part to problems of jurisdictional
representation, because, asnoted earlier, almost everyju-
risdiction has its own police force. On average, there are
five-timesmore police agencies to be represented in any
region than there are court or correctional officials. At
times,, moreover, regional efforts to include all units of
government numerically overwhelmed the importance of
the core city’s criminal justice problems. Finally, it was
rare to have representation of state or federal officials,
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even though in a given region they may play a significant
role in probation, immigration, or drug trafficking.

Councils of Governments o
and Metropolitan Planning Organizations

The movement to establish regional councils of gov-
ernments (COGs) or metropolitan planningorganizations
(MPOs) predated CJCCs. Although they, too, were re-
quired for distribution of certain federal grants, COGs
and MPOs were involved in enough different program ar-
eas that most were able to achieve legitimacy among their
member governments despite changes in their federally
mandated raison d’etre.

However, although COGsand MPOs frequently will
have a criminal justice committee, their governingboards
are composed of general government officials who con-
centrate on issues for which they have the prime responsi-
bility, such as transportation, air quality, land use, and
sewagetreatment. The role of COGs and MPOs in bring-
ing criminal justice officials together has tended to be
more in getting similar officials together, such as all the
region’spolice chiefs, rather than playing an ongoingrole
of system coordination and planning.

General government officials can spur criminal jus-
tice coordination, nevertheless, by usinga COG or MPO
to sponsora special program or workshoprelated to crimi-
nal justice. However, it is very important that the develop-
ment of program content and focus include criminal justice
officials 90 that they will feel ownership of the outcome. By
bringing criminal justice officialstogether on a specifictopic,
a COG or MPO can become tho catalyst for the formation
of a separately constituted body, as criminal justice offi-
cials realize the potential for ongoing cooperation.

Another problem with a COG or MPO servingas the
forum for criminal justice coordination and planning is
their jurisdictional representation. As in the LEAA cri-
tique, many criminaljustice officials in large citiesare re-
luctant to spend much time with an organization in which
all governmental units are given the same weight. For ex-
ample, it was observed during interviews that the city of
Phoenix would be just one among over two dozen govern-
ments if it tried to use its COG as a criminaljjustice plan-
ning forum.

Although LEAA and other regional planning efforts
of the 1970sestablished very few enduring criminal justice
coordinatingbodies in the 1990s, there may be more plan-
ning efforts than ever existed under the federal mandate,
as the followingsubsectionsindicate. There is reason for
optimism that these forums may last because they have
avoided some of the basic weaknessesinherentin the earlier
approach. They tend to be self-generated rather than im-
posed from without, They are more inclusive of all agencies
related to criminal justice. They involve an action agenda.

Budget Coordinating Bodies

Toreiterate one of the main tenets of the drive forim-
proved coordination: The more the forum involvespeople
in the mainstream of decisionmaking, the more it will
avoid the failings of earlier LEAA efforts.

ACIR made the point that planning must be in the
mainstream in its 1976 assessment of the Crime Control

Act: “The SPAs have been largely unable to change their
imageasFederal plannersand grant dispensers in connec-
tion with the operations of other State agencies. While
some exceptionsdo exist, most are involved and do not re-
late closely to other executive branch agenciesas a fund-
ing conduit or information resource.”® The Council of
State Government’s finding was equally action oriented:
“[E]ffective planning must be related to authority to im-
plement and thus made sense only, or at least primarily, as
an endeavor of operational agencies.”®

Budget development isin the mainstream of decision-
making. In Olmstead, Minnesota, followingsuccessivere-
versals of countyboard budget decisions due to the strong
objections of certain criminal justice officials, a review
group was formed consisting of a member of the county
council, the county administrator, county attorney, the
sheriff, the district attorney, the presiding court judge, a
district court judge, community corrections director, and
juvenile corrections director. Even though each budget
stillgoesthrough the standard process, any outstanding is-
suehasto gothrough the criminaljustice review group for
resolution before going to the council’s budget commit-
tee. The review group has been so successful in spotting
the effect of any action on the entire systemthat some dis-
cretionary money is now designated to the group to apply
to needs of the system as a whole.®!

Localities that have initiated efforts to set budget
priorities among criminal justice agenciesare finding that
the results are, in fact, avoidingthe LEAA criticism of too
much emphasis on police resources. For example, at a
1990 retreat, Charlotte City Council members identified
drugs and the criminal justice system as one of five areas
they wanted to concentrate on. During ensuing planning
forums to identify how the council’s priorities could be
carried out, all of the ten criminal justice areas—except
law enforcement—identified needs within their own
agenciesastheir top concerns. In contrast, both the Char-
lotte Police Department and the Mecklenburg County Po-
lice Department identifiedthe need for more jail and pris-
on space, more judges, and more prosecutors because of
their concerns that too many arrested persons do not
come to trial and too many convicted people are released
before serving their time.

Secretariats, Coordinating Councils,
and Crime Commissions

Attempts to take a comprehensive approach in estab-
lishing criminaljustice priorities have led to various insti-
tutional structures for continued coordination. The phi-
losophy behind most of these efforts is to create ongoing
oversight of system impacts rather than rely on the more
narrowly focused, relatively closed budget process.

One alternative for executive oversight is to group
agencies under broad functional areas. These groupings
may each be under a cabinet level official, comparable to
the structure of the U.S. Department of Justice. Over the
years, there have been numerous state reorganizationsin
response to various trends in public administration. In the
1960s, at least 20 states placed correctional agencies under
human services super-agencies with welfare, mental health,
and employment services. State police or highway patrols
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were placed under a public safety secretariat, most common-
ly, or transportation.5? By the end of the 1970s, concerns
about security and the demands of administeringtwo rapidly
expandingareas—social entitlementsand prisoner growth—
led many statesto recast correctionsas a public safety rather
than a rehabilitation agency. Under this reorganization,
some stateshave brought adult corrections, state police, pro-
bation, parole, public defense, prosecutors, and juvenile
court treatment functions under the same umbrella for gu-
bernatorial policy purposes and administration.

Localjurisdictionsare not apt to have executiveover-
sightstructuresthat include criminaljustice because many
of the local agencies are independent, under a different
local government, or divisionsof a state agency. However,
Hennepin County recently included probation in itsweek-
ly general government cabinet meetings.

Mechanismsfor legislative oversight include organiz-
ing the budget staff to assure that the staff handling the
judiciary’sbudget, for example,alsoisreviewingall the ex-
ecutive criminal justice agencies. In some states, this is
producing an increasingly proactive committee structure,
combininga greater awareness of proposed criminal code
changeswith correctional budget considerations.®®* Anoth-
er model is found in the Virginia Crime Commission,
which includes legislators, local prosecutors, and laymen
to review criminal justice issues throughout the year and
develop a legislative agenda.

A prime example of bureaucratic coordination that
is not necessarily dependent on the direction of an
elected official is the California Executive Corrections
Council. By working on operational issues, it can insti-
tute solutionsdirectly. Recommendations to elected of-
ficialsfor policy change come onlyafter management al-
ternatives have been tried. The council also crosses
state-local divisions and brings together state correc-
tions, sheriffs, and local probation officers.

Task Forces

Itiscommon for general government elected officials
to form a task force whenever a particularly controversial
and/or expensive issue isbrought before them. This strat-
egy should be regarded asa potential catalyst to establish
an ongoing forum to surface problems and develop solu-
tions. It should not be overused, as in Hennepin County
where the coordinating council threatened to disband be-
cause the mayor of Minneapolisformed special task forces
for every issue, usually consisting of same players, namely,
the police chief, court administrator, chief jailer, etc.

Nevertheless, there are times when a task force
formed around a specific problem may bring different
playersto the table, whose respective roles are not tradi-
tionally appreciated. For example, Cook County (Chica-
go) has one of many large jail systemsunder a consent de-
cree to reduce overcrowding. It is readily acknowledged
that one of the most positive elements of a 1982court de-
cree was the formation of a CriminalJustice Coordinating
Council and, particularly, its composition.

If we would have set this group up at any other
time or for any other reason, | guarantee you,
three of the people would not have been on it: the
Chief Probation Officer, the Public Defender,

and the Clerk of Court. They are three absolutely
critical people who traditionally would have been

Coordinating Bodies
under Community Corrections Acts

Community Corrections Acts (CCA) have the poten-
tial to servethe clearinghouse function LEAA envisioned
for CJCCs. A major difference is that a CCA is oriented
toward corrections, while LEAA tended to be oriented to-
ward law enforcement. CCA coordination also focuseson
state-local relations rather than county-city relations be-
cause they are funded by the state in a desire to relieve
prison and jail overcrowding and to control costs.

CCAsrequire a local plan before a county or group of
counties, typically within a single court’s jurisdiction, can
receive state funds. It is the development of this plan,
rather than the formation of a CCA board to oversee the
use of community sanctions, that offers the real potential
for system coordination. Because the local plan repre-
sentsthe trigger for receiving statefunds, the state can ex-
ert significant influence in assuring that the plan is com-
prehensive in its consideration of alternatives and in the
cooperation needed to make them effective.

Most of the 17states classifiedby the National Associ-
ation of Criminal Justice Planners as having a CCA re-
quire that the plan be initiated by and/or submitted
through the county government. The exceptionsare Ari-
zona, which designates the superior court, and Connecti-
cut, lowa, Missouri, and Texas, which designate the local
corrections agency.® Designatinggeneral government of-
ficials to initiate and submit the plan recognizesthe role
that often only they can play in bringing treatment
providers, the schools, general government elected offi-
cials, and all of the independent criminal justice officials
together to support alternatives to incarceration.

Federal Drug Enforcement Allocations

Despite strong objections from cities, federal drug
fundsare givento the statesfor allocation among their lo-
cal jurisdictionsrather than directlyto city and county gov-
ernments. This has led at least one state, Tennessee, to
take an approach that is reminiscent of LEAA funding in
the 1970s. Tennessee has designated 29 regional task
forces, eight of which arebased on SMAs, to submit“mini-
strategies” each year for “cooperative, coordinated pro-
grams with multi-agency involvement.” Each task force is
formed with every police and sheriff’s department sitting
on the board of directors. Federal grant money is awarded
to the task force, not to one jurisdiction. Thus far, howev-
er, Tennessee’s experience is mirroring LEAA in another
way, with 70 percent of the regional grants going directly
for law enforcement, such as improved forensicservices.®’

Blue Ribbon Commissions

Some governors, elected county executives, mayors,
legislative leaders, chief judges, and presidents have used
their positionsto focuson the comprehensive challenge of
the criminal justice system. Findings and recommenda-
tions from these types of commissions have been used
abundantly throughout this report.
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To be meaningful,blue ribbon commissionsneed tobe
given priority by the convener in staffing, public relations,
and the quality of appointments. Given the interrelated
nature of the criminaljustice system, they usually have the
greatest value as a planning and coordinating tool if they
have not been convened with too narrow a focus. For ex-
ample, a proposed “National Commissionto Support Law
Enforcement” in the 1991federal anticrimebill had noju-
dicial, correctional, or local and state officialsin its make-
up, eventhough the International Associationof Chiefsof
Police call for a National Commissionon Crime and Vio-
lence suggested that a judge, prosecutor, corrections or
probation official, welfare agency, children’s advocate,
and victims’ advocate be included.®® In contrast, the 1967
President’s Commission on Law Enforcement and Ad-
ministration of Justice included local and state officials
from courts, corrections, and general government.®

Whatever its title, the difference between a blue rib-
bon commission and a task forceisin itspublic visibility, as
well as the breadth of its considerations and the experi-
ence of its members. Its success does not depend on the
officialswho are accountable for change being brought to-
gether; it depends on credible individuals developing a
compelling agenda for change that can bring pressure for
public officialsto come together.

Summary

Most outside observerslooking at any enterprise that
has escalatingcosts, public distrust, and a structure of dis-
parate roleswould concludethat it needs to establishprio-
ritiesand coordinate its efforts. The challengein the crim-
inal justice system has been to get all its independent
authorities to come to this same conclusion.

With hundreds of thousands, if not millions, of cases
movinginand out of any state’scriminaljustice systemev-
eryyear, data management represents a major operation-
al focus of coordination for decisions about individuals,
system management, and planning. For example:

B Public safety and/or treatment decisions require
ready accessto sources of accurate information.

¥ Moving individualsthrough the system can be no
more efficientthan the official forms that trigger
or record action.

B Foreseeing impactsand resource needs for dispa-
rate elements requires a foundation of timely,
relevant data.

General government officialscan assure that data systems
established to meet these needs are inclusive, benefit
from the technical experience gained in developingother
data management networks, and are given budget priority
commensurate with their potential to improve effective-
ness and save system costs.

Given that criminal justice components span state,
county, and municipal responsibilities, general govern-
ment officials also must be prepared to support coopera-
tion with criminal justice agencies. Throughout the coun-
try, many general government and criminal justice

officialsexercise leadership to showthat “cooperationand
coordination are both required and possible.”” Coordi-
nating mechanisms include: fiscal impact statements,
LEAA criminaljustice coordinating councils, MPO inter-
jurisdictional committees, cooperative budget develop-
ment and review by criminaljustice agencies, councilsand
secretariat overview structures, and special task forces
and commissions.

Many innovative officialsuse the most pressing prob-
lem in their system to draw players together. Successful
efforts typically involve a forum for debate and resolution
among policymakers, as well as a mechanism for opera-
tional collaboration. Such solution-oriented approaches
have produced many different typesof forumsand proven
the viability of local flexibility under a federal system.
Concrete results in addressing each problem have built
trust and opened the thinking of the system to more com-
prehensive approaches to priority setting, planning, and
coordination—concepts that, when imposed from with-
out, have been staunchly resisted in the past.

THE DYNAMICS
OF CRIMINAL JUSTICE CHANGE

The preceding sections have laid out sound reasons
for what, on occasion, are regarded as luxuries: planning
and coordination. Without system coordination, the prime
goal of each element of the criminal justice system will
continue to be compromised:

u  General government officialswill not be ableto
control costs.

® Police resources will wasted.

®  Prosecutors will find that offenders are not pun-
ished equitably.

®  Public defenderswill find due process reduced to
a production line rubber stamp.

®  Judges will be frustrated with lack of appropriate
sentencing options.

m  Sheriffs, jailers, and prison administrators will
continue to face daunting liability and manage-
ment challenges.

m  Probation-parole  officers and treatment

"~ providers will find it difficult to achieve results
because of lack of punishment options to carry
through with negative sanctions,on the one hand,
and lack of resources to carryout positive rehabil-
itation, on the other.

m  The public’s safety will not be enhanced. Public
confidence will not grow.

This final sectionattempts to identify the institutional
and political barriers that must be overcometo developan
effectivecriminal justice system. Institutional bamers in-
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clude clarifying intergovernmental responsibilities, inte-
grating the components of the criminaljustice system into
the mainstream of public services, and accommodating
lines of authority. Addressing these issuesshould go far in
developing the political leadership necessary to reduce
the bamers to public acceptance of policy changes that
must be instituted to achieve the most productivebalance.

Clarifying Intergovernmental Responsibility

Determining intergovernmental responsibility for
criminaljustice usually ends up balancing three facets: le-
gal requirements and restraints, managerial efficiencies,
and need. AS each state and its localitiesgrapple with the
questionsraised and asthey, in turn, engagein debatewith
the federal government, proposed solutions also should
be measured by the constitutional question: Isthere a way
to achieve an effectivecriminaljustice system without sac-
rificing local autonomy to determine and enforce commu-
nity standards?

Legal Requirements and Restraints

Looking at state-local relations in criminal justice,
there are several sources of tension. First, counties feel
caught in the middle. Although state legislatures have
granted city, town, and county councilsthe power to enact
criminal ordinances not punishableby time in prison (mis-
demeanors), they also retain this power for themselves.
Therefore, while a county council must be willing, for ex-
ample, to pay for the full cost of passing a law that drunk
driving shall be punishable by incarceration in the county
jail, the state legislature can pass the same law to apply to
all counties and never face paying for the additional jail
space. Likewise, if a city or town passesa drunk-driving or-
dinance punishable by jail time or their police forces con-
duct a drunk-driving crackdown, again, the county must
absorb the extra jail costs.

Thistension increased with the budget deficitsexperi-
enced by many localities in the early 1990s. For example,
as of January 1991, approximately 45 of California’s 58
counties opted to charge cities for booking suspects ar-
rested by city police. Santa Clara County estimated that
the city of Mountain View may have to pay $300,000 per
year based on past booking practices. Although this may
seem to be an example of increased intergovernmental
tension, itactuallycan result in cities recognizingthe total
criminal justice system impacts of their political decisions
and reducing the numbers of minor offenders sent tojail.”

Second, counties feel caught in the middle because
state responsibility has not been defined clearly. Most
counties, as creatures of the state, are responsible for
holding state prisoners until they are transferred into the
state system. Counties historically have felt they have
been pawns under this system. One advantage of over-
crowding is that it has forced clearer resolutions of state-
county responsibility through a number of different
means. For example, the courts decided in a 1990 Texas de-
cision that full state funding must follow state prisoners.
The Mississippi legislature decided in 1991that state re-
sponsibilitymeant the state must house the prisonersand

they could not be left in county jails. A blue ribbon com-
mission in Virginiadecided in 1989that state responsibility
shouldbe redefined to match reasonable penal policy asto
whether petty felons belong in prison or jail.

Each of these resolutions achieved a closer nexus be-
tween state control and state responsibility and, thus, rep-
resents a step toward reducing criminal justice system
fragmentation. The resolutions force a rethinking of the
conventional wisdom that state funding follows state in-
terests for supporting those elements of the criminaljus-
tice system for which they are accountable rather than lo-
cal interests or, ideally, a unified system.

The intergovernmental balance between the federal
governmentand the statesand localitiesis in a state of flux
because of a perception that the federal government can
fight crimebetter than states or localities. This began with
Prohibition, gained credence with white-collar financial
crimes, and has been spurred by sophisticated drug opera-
tions. Of at least equal significance, the perception has
been fostered politically, starting with the 1964 presiden-
tial campaign. The perception is responsible, in part, for
more than 3,000 acts now being defined as federal crimes
although as previously noted the federal criminal justice
system actually handles only 6 percent of felonies.

The fact that increased federal law enforcement runs
counter to the constitutional concept of a noncentralized
criminal justice system is little debated. In fact, for most
state and local elected officials, the major source of ten-
sion isthe political pressure created by federal legislation
for them to be equally tough on crime. There is relatively
little concern about law enforcement activities that are
carried out and paid for by the federal government.

Against this backdrop, clarifying intergovernmental
responsibilitiesbecomesa muddied debate of issuesraised
throughout this report:

m  The need for effective measures against highly
mobile organized crime;

m  The value of the federal governmentasa clearing-
house and stimulant for state and local initiatives;

s Unfunded federal mandates;

m  The drop in intergovernmental funding from 27
percent to 7percent of federal criminal justice ex-
penditures;

s Distribution of federal funds directly to local gov-
ernments versus through each state based on its
total criminal justice needs;

w  Concernsthat the distinct purview of the federal
courts is being overwhelmed by cases that could
be handled by state courts;

m  Accusationsof political one-upmanship; and
a  Constitutional structure.

Despite the fact that five major drug and crime bills were
passed in the 1980s, the 1990s started with another high-
profile federal anticrime bill. Therefore, it would seem
that, at least for the foreseeable future, state and local
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criminal justice system planning will need to continue to
adapt to major shifts in policy direction from the federal
government.

Managerial Efficiencies

Chapter 7 included numerous examples of intergov-
ernmental provision of services, which in many instances
have served as a vanguard for establishinga system’sap-
proach to criminaljustice. Such intergovernmental initia-
tives —fostered by budget savings, technological advances,
and increased effectiveness—havebeen instrumental in
overcoming the traditional tendency of some criminal justice
officials to protect their turf and methods of operation.

In these instances, the most seriousbamer to an in-
creasingly comprehensive system approach becomes who
will take responsibility for funding. States that have a
strong tradition of regarding localitiesas divisions of state
government, with the prosecutor, judges, clerk of court,
and sheriff operating as state constitutional officers, may
be more likely to pay for system improvementsthan states
that regard their localitiesas having more autonomy and,
therefore, more responsibility.

Local government contract arrangements Or re-
gional agreements—such as that provided for under
lowa law to finance local law enforcement through the
formation of a special district— generallyhave not been
embraced for criminaliustice. Giventhatlocalities still
have to pay for the service, any saving from consolida-
tion has not outweighed the loss of direct control over
the politically potent issue of lawand order. Therefore,
intergovernmental initiatives have tended to be limited
to interagency agreementsfor specific services, such as
laboratory analyses.

Need

Cities argue that need is the compelling factor that
should define governmental responsibility. The argument
that there is an intergovernmental responsibility to assist
in proportion to the relative need of urban coresisfurther
augmented, as noted in Chapter 7, by the view that the
largest cities are regarded by many as symbols of the na-
tion’s or a state’s health.

In addition to the societal impact of high crime rates in
our largest cities, all citiessee themselves asthe firstdefense
against crime. “When there is a drug problem in the city of
Knoxville, it is city police that go to that street corner or
make that raid orwhatever it is. It is not a highway patrolman
from the state, and it’s not the deputy or the sheriff.”72

County and state officials counter that arrests are
only the beginning of criminal justice costs. “Intergov-
ernmental issues, such as the need for new jails, more
courtrooms, judges, etc., are easily overlooked aswe re-
spond to the need for more law enforcement on the
street.”” In determining need, the system must be
viewed asawhole—increased arrests are neutralized if
cases cannot be adequately prosecuted or prison space
is unavailable.

The debate may then shift to prevention.

The U.S. Conference of Mayors have acknowl-
edged that our nation isfightingthe war on drugs

today because it lost the war on poverty. Top city
police officialshave acknowledged that in the face
of unprecedented levels of crime and incarcera-
tion—four prisoners for every 1,000 citizens, the
highest level in the world—their traditional crimi-
nal justice system simply does not work.™

Shifting the debate to prevention at least acknowledges
that all governments have program responsibilities.

Integrating Criminal Justice
into the Mainstream of Public Services

These intergovernmental political battles are over-
laid on the endemic politics of isolation within criminal
justice. Therefore, most successful coordination efforts
have set the stage for the broadest possible ownership of
policy changeshy identifying a reason why it is in the best
interest of each official’smission to collaborate with and
support other elements of the system. As underscored by
the ABA:

[T)here is a seeming desire to displace attention
from the behavior of judicial professionals to al-
leged artificial bamers and constraints. The first
step is the general acceptance by the bench and
bar of the proposition not merely that delay ex-
ists, but that the delay that exists isa problem that
must be solved.”

The same statement could be made about the broad re-
sponsibilitythat mustbe assumed for effective correction-
al programs or use of police resources.

The following subsections briefly outline the poten-
tial for leadership from each major official to forge a sys-
tem of criminal justice out of its disparate pieces. The
points made are equally valid whether the individual is the
actual leader in bringing the playersto the table or simply
needs to be convinced of the importance of meaningful
participation by someone else who has assumed a leader-
ship position. However, within each autonomous arena of
criminaljustice responsibility and in convincingthe public
of the need for productive change, each player at some
point will need to play a leadership role to forward long-
term solutions.

Executive Leadership

Governors, county executives, mayors, and the presi-
dent can use the focusof their officesto create a climate of
public understanding of the need for change that can both
enable and pressure other officials to act. For example,
the National Governors’ Association has called on all gov-
ernors to create multidisciplinary, intergovernmental
blue ribbon commissionsto study the corrections crisis, to
examinethe contributing factors, to develop quality data,
and to recommend approaches to handle the problem.”

As head of the executive branch, most chief execu-
tives also command:

m  The power of budget formation to leverage
agency attention;

m  The power to fire and hire agency heads;

208 U.S. Advisory Commission on Intergovernmental Relations



®  The authority to approve operating policies; and

w  An oversight structure to monitor day-to-day
agency operations.

While these powers may be constrained in relation to in-
dependentlyelected criminal justice officials, if they are used
to encourage criminal justice and treatment agency col-
laboration, initiatives, and planning, the resulting changes
will lead other criminal justice officialsto participate.

Legislative Leadership

Although they do not have the same personal com-
mand of resources as a governor or the president, most
state legislators and members of Congress have the ad-
vantage of long-time service. Not only can they initiate
comprehensiveefforts, they also can hold the agenciesre-
sponsible in future years for explaininghow their activities
are carrying out the system planning and cooperation
called for. Examples of legislative initiatives cited in this
report include a California study of inmate population
management,’”” an Ohio study of African-American mal-
e -~and New ¥ork State’sinteragencyinitiatives on alco-
hol, drugs and crime.™

The leadership of county commissionersor city coun-
cil members is often dependent on their willingness to
specialize. If they are willing to spend the time to work di-
rectly with criminal justice and treatment officials, they
can become effective facilitators of change. However,
their long-termsuccess may be constrained by their abilityto
translate the benefits of solvingwide-rangingcriminal justice
problems to the voters of their relatively small districts.

Judicial Leadership

California’s Chief Justice Malcolm M. Lucas, as
chairman of the State Justice Institute’s board of direc-
tors, sounded the following challenge to a conference of
state and federal judges:

I’d like to turn ...to a topic that is a leading
cause of glazed eyes in judges: the need forbetter
planning by the courts. Like many of you, I'm
sure, 1 did not originallycome to the bench with a
design for the future of my court. If | thought
about itatall, | assumed our court’s directionwas
set largely by the executive and legislative
branches, and initiative on my part would be fu-
tile, even if 1 was inclined to exercise it.

However, my views changed after servingon
the bench, most strikingly since becoming Chief
Justice. Itbecame abundantlyclear to me that un-
less judges themselves took an active leadership
role in planning for the long term, the future of
the courts—as an institution—was in grave peril.°

Before judicial leadership can come forth, there may
first be a need to break the “macho isolationism™” of
judges through the simple process of increased contact.
This was the underlying theme to emerge from a unique
conference of state legislators and judges, sponsored by

the National Center for State Courts and the National
Conference of State Legislatures:

Familiarization with the roles, procedures, and
organization of the other branch allows people
involved in one branch to anticipate the import of
their actionson the other. Personal contact isim-
portant, because people are more apt to talk and
listen to people they know.52

It was acknowledgedthat “the twobranches have lim-
ited knowledge of each other’s institutional roles and pro-
cedures” and that “the judiciary tends to be overcautious
in approachingthe legislature.”® The conference recom-
mended specificsteps to improve legislator-judicialwork-
ing relationships, such as judicial impact statements, state
of the judiciary addresses, interbranch coordination on
drugtreatment and education, and the inclusion of judges
on study groups throughout the entire legislative process.
Significantly, a survey of 40 legislators from 24 states and
62 chief justices and court administrators from 40 states
concluded that, “More communicationbetween the legis-
lative and judicial branches of state governmentwould not
undermine the separation of powers doctrine.”8

The structure of the judiciary sometimeshas resulted
in hesitancy about who should speak for the court: trial
courtadministrators, state court administrators, presiding
judges, or chief justices. The local prosecutor, sheriff, or
general government elected officialsdo not operate with-
in a comparable hierarchy. In fact, because the judicial
hierarchy does not control retention or compensation,
judgeswho take the initiative can be effective. For exam-
ple, in Kentucky, legislatorshear about judicial operations
and needs directly from circuit judges servingin their dis-
tricts. The state’sjudicial structure endorses this disparate
approach as a reflection of the “significantvariety of legal
cultures” throughout Kentucky’s 120 counties.®

Leadership from the Prosecutor
and from the Sheriff

As stated at the beginning of this section: “Without
system coordination, the prime goal of each element of
the criminal justice system will continue to be compro-
mised.” Just as the self-interest of general government
elected officials is to control costs so that they do not have
to take the responsibility for raising taxes, independently
elected criminal justice officials must come to see that
their prime mission will be compromised without system
management, coordination, and planning.

The sheriff is often the first to experience the impact
of the lack of system control. Ideally, the sheriff can serve
as the catalyst for other criminal justice and general gov-
ernment officialsto realize the need for change by devot-
ing resources to identifying the types of prisoners being
held in jail, administrative reasons for how long they are
held, the cost, and the alternatives. In reality, cooperation
typically has not occurred unless a crisis—usually in the
form of a court order —is imminent.3

In contrast, while the prosecutors less often take a
leadership role, in part because their office is not the first
to be seriously affected by system dysfunctioning, their
leadership can be pivotal. Their advocacy for system 1m-
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provements is less apt to be seen as self-serving. Their
prosecutorial mission makes them particularly creditable
and effective in advocating alternative sanctions.

Correctional Agency Leadership

The average length of servicefora director of anadult
correctional agency is less than three and a half years. As
of July 1990, only four had served longer than ten years.?’?
The political and managerial pressures represented by this
extremely high rate of turnover make leadership difficult.

However, this turnover also may stem in part from
lack of leadership, as demonstrated in the following com-
parison of the themes of 1990 budget workshops held for
various criminal justice officials by their national profes-
sional associations. The theme of a budget workshop for
chiefsof police was to “go out and marshal the support of
the community, particularly among the volunteers and
service clubswith whom you’ve worked.”®® The theme of a
budget workshop for judges was “sit down one to one with
legislativeleaders.”® In contrast, the dominant theme of a
budget workshopfor prison, jail, probation, parole, and ju-
venile administrators was “you can’t get support unless
you define your mission.”°

The problem most correctional managers have with
the admonition that they must define their mission is that
others routinely define it for them. Nevertheless, “If they
lead instead of merely administer their agencies, we can
expect more responsible participation in the correctional
process not only by subordinates, but by legislators,
elected officials, laymen, volunteers, clients, witnesses,
and victims as well.”!

The very fact that setting the correctional agenda is
highly politicized represents a strong argument for why it
is in the interest of criminaljustice agenciesto participate
in informal forums. The more that other officialsbecome
exposed to the realities of following through on the ac-
tions of the rest of the criminaljustice systemand on legis-
lativemandates, the more potential allieswill emerge. For
example, one DOC administrator observed that he had to
remain silent on many recommendations of a blue ribbon
commission on which he served and with which he strongly
agreed, because of the position of his governor. However,
he added, “experienced legislators understand my posi-
tion.”? As noted, in jurisdictionsas diverse as Charlotte,
North Carolina,” and Los Angeles,* when asked to look
at the entire criminaljustice system,all criminal justice of-
ficials put more correctional resources and more courts
ahead of more police.

Leadership from General Government Agencies

Many administratorsin agencies outside of criminal jus-
tice have realized that clientswho are in the criminal justice
system are no less their clients. However, when the initiative
comes from outside the criminal justice system, it is impor-
tant to establish @ means to continuously involve criminal
justice officials to ensure full utilization of outside efforts.

Education: The Dade County (Miami) school board,
at the urging of the Chamber of Commerce, worked with
probation and parole services and the Private Industry
Council to dedicate staff to evaluate the academicand vo-

cational potential of felons aged 16 to 22 and to identify
the appropriate training programs. However, the school
board lost a $120,000 grant to conduct the program be-
cause of lack of court referrals, despite the fact that the
chief judge had initiated the original planning meeting?’

A chief judge from another state candidly acknowledged
the same type of problem in hisjurisdiction.When he initi-
ated and chaired a local commissionon education and the
penal system, he was surprised at how “excited” the educa-
tion community wasat the prospect of providing services;the
judge found, instead, that “the problem is the system.”?®

Employment. Competition for jobs and private profit
usually has meant that people in the criminal justice sys-
tem are not included in employment training initiatives.
Therefore, it becomes particularly important for the crim-
inal justice system to take the initiative. For example, the
Policy Advisory Board, established by statute under the
1990 California prison industries referendum, consists of
the director of corrections, the director of the employ-
ment development department, and five members ap-
pointed by the governor, who must include one labor and
one industry representative. In another state, simply in-
cluding a labor representative on a blue ribbon commis-
sion resulted in his becoming one of the most outspoken
advocates for prison industries after seeing inmate idle-
ness first hand while participating in the commission’s
prison and jail tours.’?

Social Services. The initiative for the Minneapolis
Community and Resource Exchange (CARE) program,
which was discussed in Chapter 6, also came from the jus-
tice systemthrough a CJCC, but it resulted in government
participants becoming “impressed by their ability to work
together across agency and city/county lines” to attack
neighborhood drug, crime, and deterioration problems.?®

Substance Abuse. Substance abuse involves more
general governmentagencies, by far, than any other crimi-
nal justice concern. A survey of Michigan state agencies
revealed that only four of the 19 principal state depart-
ments and agencies reported no direct expenditures re-
lated to substanceabuse, with a total dollar expenditure in
1989 exceeding $250 million.*® Furthermore, “Most anti-
drug abuse operations are carried out not by the statesdi-
rectly, but by local governments and nonprofit organiza-
tions,”'® as noted in the announcement of a cooperative
agreement between BJA and Harvard’s Kennedy School
of Government to establish a Working Group of State
Drug Control Executives. The announcement under-
scored the fact that “[it] is difficultto develop and imple-
ment strategies when so many people with indirect influ-
ence are involved.”!™

The recommendations that will come from the Har-
vard grant may include some that have emerged from ef-
fortsfor increased coordination initially targeted simply to
save costsand increase coverage. For example, in Athens
County, Ohio, a case worker assigned to a welfare recipi-
ent’s case also servesas a court monitor when a condition
of probation is also a condition of receiving public assis-
tance. The court has the benefit of more probation super-
vision and the social servicesagencymayexperiencegreat-
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er cooperation from welfare recipients because of the
court order.?

To summarize, leadership in forginga more effective
system of criminal justice requires a blend of knowledge,
position, self-interest, and desire to press for productive
change rather than be consumed by crisis management.
The preceding brief discussions can be criticized for not
identifying the need for all these leadership attributes
from each official. Nevertheless, if the means can be
found to get the players to the table, most will rise to the
occasion and the sum of all their reasons for being there
will be the measure of ultimate success.

Achieving Change
in the Criminal Justice System

Frequently, it isa specificcrisisthat compelscriminal
justiceand general government officialsto come together.
Whether ongoing coordination and system planning will
develop out of the initial thrust depends on four ingredi-
ents: involvementof the right officials, establishingan on-
going agenda, avoiding theatrics, and gaining public un-
derstanding and support.

Involvement of the Right Officials

Much hasbeen said throughout this chapter about the
need forpolicy coordinationto be closetothe officialswho
will be held accountable. Successful collaboration efforts
stress that a “no substitute rule” must be established for
the participation of whateverplayersare to reason togeth-
er. It isasinhibiting to progress for a deputy districtattor-
ney totry to substitutefor hisor her elected bossin a meet-
ing with the county executive, mayor, sheriff, chief judge,
etal., asit isto substitute an agency statisticianin a meet-
ing of budget managers.

A ““no substitute” rule not only helps move decisions
by providing that those in charge are present when deci-
sionsneed to be made, it also is crucial for the consensus-
building process leading up to any decision. The conclu-
sion of a study of state and federal litigation coordination
is appropriate for all officials:

Perhaps most important to successful coordina-
tion is the strength of the personal and working
relationship developed between the judges. Most
judges agree that coordination is more about per-
sonalities than procedures. Successful coordina-
tion requires flexibility, innovation,and a willing-
ness to compromise in order to develop
arrangements acceptable to both courts. One
judge observed that coordination requires “diplo-
macy, consideration, courtesy, and some degree
of informality,”!%3

The study went on to discuss a wide range of contacts,
which emphasized the informal open door that must stand
behind and/or grow out of a formal coordination structure.

The need to submerge individual egos also was em-
phasized in the judicial relations study, as it often is in dis-
cussing criminal justice-general government cooperation.
Many anecdotal examples were gathered in the course of

this report, and the following candid admonitions could be
broadly applied:

“There isnoreason in this God’s green earth why
[the relationship between sheriffs and county
governments] shouldn’t work. .. .You’ve got to
learn how to sit down and talk around your egos,”
[the president of the Maryland Sheriffs’ Associ-
ation said]. .. .[The assistant state attorney gen-
eral who handles sheriffs’ problems observed],
“Most of the problems I’'ve heard could be han-
dled just aswell by a marriage counselor.”!%

Ensuring that key officialsare in contact is the beginning
of developing the mutual understanding and respect re-
quired to assuage personal concerns.

Need for an Ongoing Agenda

As noted, one of the reasons for the lack success in
establishing state and local system coordination through
the federal LEAA planning initiative was that most of the
Criminal Justice Coordinating Councilswere established
for the purpose of receiving federal funds. The federal
funding disappeared before these councils had identified
their own agenda.

The ability of successfulcoordinatinggroups to define
an ongoing agenda seems to depend on two factors. The
firstissimplydoing it. At least one member mustbe able to
focus the group beyond the initial reason they were
brought together. Alternatively, the group simply may be
forced to stay together by the number of years it takes to
move from initial overcrowding to constructinga new lo-
cal jail or the number of years it hastaken to satisfya court
order. The complexity and the longevity of the task acts to
establish the viability of the group. The Hudson County
(Jersey City)jail population committee, formed as part of
a consent decree, exemplifiesthe value of a format that
keeps key players meeting regularly. The county adminis-
trator reports, “l now have the criminal assignment judge
and the prosecutor fightingover who has the best ideas for
alternatives to incarceration, whereas before the prosecu-
tor took a strict law enforcement approach . . . because,
officially, that’s what he felt he had to say.”!%

The second element of success in establishingan on-
going agenda is a reduced level of competition. As pre-
viously cited, in Los Angeles, the sheriff became such a
staunch supporter of the needs of the chief probation offi-
cer that he transferred funds from his budget. In Olm-
stead, Minnesota, the success of the criminal justice bud-
get coordinating council in prioritizing agency requests
toward system improvements led to the elected general
government officialsgiving the councila discretionarypot
of money.!%

One main source of competition, however, is limited
dollars. As the ABA observed:

[TThe justice system has been viewed as merely
another piece in the budget pie—a piece without
astrong advocate. ...[V]arious constituent parts
of the justice system for some years have battled
over the same small share of overall government
resources. ..atthe expense of someother part of
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the justice system, or without regard to the im-
pact that increased efficiency in one part will have
on another.1%’

Even though it was intended to foster comprehensive
planning, the phenomenon of grantsmanship under the
LEAA approach to intergovernmental funding has been
critiqued as exacerbating rather than relieving competi-
tion.

An alternative view is that budget battles are often
only another name for turf protection in interagency dis-
putes, as expressed in the following lament of a career
criminal justice manager:

Unfortunately the present stress on the budget-
ary aspects of the system may drive us further
apart as we all compete for the availabledollars.
Perhaps it is the fact that we do have to compete,
on an agency-by-agency basis, that keeps the sys-
tem from working as a whole . . . programs have
met with little success. The basis for this lack of
success isthe absence of a coordinated effort due
to lack of a common goal. Control of crime, or re-
ducing crime is a very moral sounding intention
that is tastefully consumed by the public. Howev-
er, each agency has its own interests to promote,
and these interests become overriding in the
terms of pursuit of available dollars, “turf,” and
jurisdiction protection.!%

Combating Theatrics through Consensus Building

The logicthat coordinationdependson reducingcom-
petition which, in turn, depends on agreeing on common
goals, is at the heart of the National Institute of Correc-
tions’ Intermediate Sanctions Projects discussed in Chap-
ter 4. The federal government subsidized the cost of re-
treats for key criminal justice officials from major
localities. The focus of these retreats is to foster agree-
ment on the mission of their local criminal justice system.
Is it deterrence, prevention, punishment, or something
else? How is this mission further defined by the way in
which it is carried out and measured? Does it involve in-
creased arrests, fewer violent crimes, higher clearance
rates, longer sentences, or lower recidivism? By uncover-
ing the differing perspectives on such questions, key offi-
cials begin to realize the magnitude of the resources re-
quired to realize their missions most effectively once the
case leaves their agency’s control.

The alternative is to fall into what a focus group of
elected county officials described as “theatrics,” when
they were asked to cite their number-one frustration in
dealing with the criminal justice system. These officials
provided examplesof perceived theatrics, but an interview
with a prosecutor provided cogent confirmation of the
phenomenon when he stated with conviction that, “The
best way to handle the general elected officialsisto “intim-
idate’ them.”'® It must be noted that problemswith theatrics
came across fromall sides: ‘ The legislatureuses the judiciary
as a whipping boy.” “Judgebashing has increased.” “Elected
officials are driven by the crime of the month.”

Some systems will be stymied by the criminal justice
system’s combination of disparate authority, specialized
bodies of knowledge, and fear-invoking issues, because
these factors make it easy to use theatrics to shiftblame or
force the currently popular “solution” rather than focus
on system ramifications. These systems may never reach
the level of agreement on goals necessary for a compre-
hensive approach. Nevertheless, any level of coordination
and collaboration on specific programs still represents
progress, as even the most pessimistic view must concede:

Since planning requires not only a systems per-
spective, but consensuallyagreed upon goals, . ..
[i]t is highly unlikely that a true system will ever
evolve in criminal justice administration in the
United States in the immediate future . . .be-
cause there are too many vested interests, differ-
ing philosophieson how best to control crimeand
criminals, petty jealousies among top-level ad-
ministrators, an overall lack of commitment for
the creation of such a system, and a genuine lack
of leadership in the field. Although such a system
may never come to fruition, . . .benefitswould ac-
crueif there at least were some effortsat systemati-
zation. [T]he coordination of services and programs
is achievable —provided there is leadership.!*°

Developing Public Support

Achieving public support and understanding is re-
lated directly to involving the key players, definingan on-
going agenda of relevant problems, and finding consensus
on the mission of the criminaljustice system. It is futile to
try to develop public support without these internal ef-
forts. The public will not understand the need for policy
changesto provide carry through on crime-fighting efforts
if authoritiesare not in agreement. Further, the mediawill
not assume the responsibility to fathom and convey the
importance of resource requirements or program suc-
cesses, if officialsare not able to relate them to a well-con-
ceptualized mission.

Public support will be enhanced further through an
open approach. One element of openness is outside in-
volvement. Numerous means of increased involvement
have been cited throughout this report, including estab-
lishing neighborhood watch, victim support, and commu-
nity policing initiatives; encouraging churches, service
clubs, and teachers to work with prisoners and to sponsor
projects foryouth and adult offendersordered to perform
community service; establishingcommunityadvisory com-
mittees for each state prison facility, juvenile residential
program, and jail; and providing opportunities for student
internsand retirees to assist with data gathering and other
courthouse and jail duties. As noted by a former victim/
witness advocate who became New York City’s chief pro-
bation officer, “Instead of dealing with groups like MADD
asa kind of enemy, we need to recognizethat we both have
the same agenda: keeping offenders from repeating. Mu-
tual support is possible.””*

Another element of opening the system is shedding
the defensive posture that was expressed frequentlyin in-
terviews: “A reporter once told me, “We like you guys be-

212 U.S. Advisory Commission 0N Intergovernmental Relations



cause bad news is our good news’.” “The story is always
written to sell newspapersand not to educate the people
onwhat is going on.”**? In light of suchconcernsaboutbad
press, the experience of a long-time judge, Ohio’s Chief
Justice C. William O’Neill, offers a sage perspective:

Thirty-eight years of elective public office has
taught me that you can run for public office, but
you can’t run for editor. You are entitled to have
the news media tell the truth about you and your
work. Nothing more. If you promptly open your
courtand itswork to the media in every way prop-
erly possible—and when you can’t comment or
speak on a matter, explainwhy—you will be most
gratified with the results.!*?

Finally, opening the criminal justice system to public
understanding and support demands that all officials—but
especially general government elected officialswho have
the greatest contact with the public and the media—are
informed and then communicate candidly about the na-
ture of the criminal justice challenge. Most general gov-
ernment officialswill not find their role incommunicating
the realities of the criminal justice challenge in the 1990s to
the public to be an easy assignment, however. Most will be
frustratedthat there isnot a clear focusto be communicated.

Ontheonehand, it canbe documented that imprison-
ment does not deter crime and that we must control the
escalatingcost of criminaljustice through the use of alter-
native sanctions. This argument can be countered, at least
in part, by pointing out that 80 percent of those in most
state prison systems are incarcerated because they have
committed violent crimes, they have long criminal histo-
ries, or they are drug dealers. Although alternatives may
be appropriate for the others, they will provide little relief
to state and local budgets, especially if these alternatives
are funded at levels adequate to be effective.

More impassioned views also are supported by the
realities of crime. Those who are enraged by the total cost
of crimeto victimsand to societybecause criminalsare not
locked up will focus on one set of facts, while those who
plead for the dollars to fund social programs to prevent
new generations of criminalsare supported by a different
set of trends.

As the following synopsis of major findings incorpo-
rated throughout this report illustrates, general govern-
ment elected officialsmust deal with the realities that sup-
port all of these conflicting views:

Cost. The most compelling argumentto controlcost
is that:

B Stateand local criminaljustice expenditureshave
increased 232 percent since 1970. This far exceed-
ed the percentage increase in the cost of public
health. The average cost of imprisonment has
paralleled the cost of an ivy league education.

This iscountered by the fact there is little room to cut
costs appreciably because:

®  Eventhough surveysindicate that the majority of
the public would favor alternative programs for
nonviolent offenders, 2/3 of all felons are already
onprobationor parole. Only 5 percent!!*of a typi-
cal state prison system’s population are nonvio-
lent first-time offenders, if inmates who have
been convicted of drug crimes are not included.

Others would argue that it is cost effective to spend
even more to fight crime because:

m | ossessufferedby victims of crime include prop-
erty losses and loss of income due to injury or
death. Indirect costs to the public include welfare
and medical costs for victims and their families
and possible loss of economic tax base and jobs in
heavily impacted communities.

Efficacy of Imprisonment. There isevidence that pris-
on is not working because:

m  America has the highest rate of incarceration in
the world, and yet crime has not decreased; and

®  Thelikelihood of the offender continuingto com-
mit crime is much more dependent on character-
istics of the offender than the length of the sen-
tence served.”

Nevertheless, we will need to plan on continuing to
incarcerate large numbers because:

m America’s crime rate is also higher than that re-
ported in most other countries; and

®  Onaverage, two-thirds of felony offenders will be
arrested again.

Crime Prevention. Addressing the needs of at-risk
populations by strengthening basic services is needed
given that:

m  Approximately 57 percent of prison inmates re-
ported being under the influence of alcohol and/
or drugsat the time of their offense;!'® many had
an annual income of less than $10,000, and had
not completed high school at the time of their
crime.!'” Approximately half of alljail inmateshave
been raised in a single-parent household and one-
third have a family member who served time.”””

However, we need to continue to fund both criminal
justice sanctions and prevention because the next
generation of criminals already is moving into the
criminal justice system, given that:

m The percentage of persons arrested for a violent
crime who were under 18 increased more be-
tween 1987 and 1990 than in any three-year peri-
od in recent history.!*?

Responsibility. Establishing a more effectivecriminal
justice system is predominantly a state and local gov-
ernment responsibility, because:

m  Federal courts account for only 6 percent of all
felony convictions.
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The most critical intergovernmental challenge in pro-
gram delivery is driven by the fact that:

m  Thecrimerate in citesof over 250,000 residents is
twice as high as in the rest of the country.”” How-
ever, fightingcrime is not just a city problem, be-
cause many of the criminal justice service de-
mands created by these city residents are
provided by county and state governments.!?!

Finally, the checks and balances established to pro-
tect persons accused of a crime should not be inter-
preted to stand in the way of creatinga criminaljustice
system. Neither does the separation of powers remove
general government elected officials from responsi-
bility for the effectiveoperation of the criminal justice
system. Rather, the authority to raise and appropriate
funds gives general government elected officialsthe
responsibility to call for resolution of conflicts that
stand in the way of improvements.

SUMMARY

The strength of constitutional safeguardsand institu-
tional checksestablished early in our nation’s history have
admirably protected individuals from arbitrary persecu-
tion. However, traditionally, many officialshave operated
as if the adversarial strictures controlling the determina-
tion of individual guilt and punishment also bar coopera-
tion in achieving an effective criminal justice system.

With overloaded courts, prisons, and jails; impossi-
bly high probation and parole caseloads; extreme bud-
get pressures; and rising crime rates, there is growing
recognition that the habitual isolation of the criminal
justice system must be challenged. Credibility and cost
savings dictate that development of case-management
efficiencies, a relevant flow of information, and valid
projection instruments require the input and support of
all users. The inherent complexity of criminal justice
procedures and the time required to respond to physical
and hardware needs require comprehensive long-term
planning. The effectiveness of passing tough anticrime
legislation and/or of increasing arrests depends on in-
tergovernmental commitment to funding and develop-
ing the programs, personnel, and space for the courts
and correctional system to carry through.

These changes demand the active participation of
general government elected officials. Through using their
responsibility for criminal justice oversight, which is in-
herent in their appropriation power, they can bring key
players together. They can foster priority-setting proce-
dures among criminal justice officials. They can insist that
general government agenciesserve clients in the criminal
justice system. Such initiatives will move the system to-
ward open dialogue. By empowering all officials to speak,
general government elected officials can counter the stri-
dent advocacy of any one official. By insisting on an inclu-

sive process, they can keep planning, prioritization, and
operational design close to the working level and ensure
the relevancy and efficacy of system changes.

Finally,by recognizingthat the criminaljustice system
is not a world apart, general government officials will in-
crease their own understanding and that of the public.
Only through suchincreased understanding will the states
and their localities supported by the federal government
be able to move toward realistic criminaljustice goals that
reflect the priorities and needs of all of society.

NOTE

! National Governors’ Association,A Governor’sHandbook on
Criminal Justice (Washington,DC, 1986), p. 3.

2 Federal Courts Study Committee, Report (Philadelphia,1990),
p. 148.

3 Vera Institute of Justice,Alcohol, Drugs and Crime (NewYork,
1989), p. L.

4Mark Corrigan, “The Politics of Sentencing Reform,” County
News, September 12, 1988.

5 Sourcebook of Criminal Justice Statistics, 1990, p. 95.
¢ Ibid., pp. 76-80.

"Ibid., p. 39.

8 Congressional Record, July 15, 1991, p. $10036.

9 Confidential interviews, 1990.

10 |pid.

1 Russell Committee, Bar Association of Baltimore City, The
Drug Crisis and Underfunding of the Justice System in Baltimore
City (Baltimore,December 1990).

12 Confidential interview, 1990.

13Ronald S. Neubauer, “Missouri Law Enforcement Executive
Institute, ’Missouri Municipal Review 55 (October/November,
1991): 22-23.

“Executive Office of the President, Office of National Drug
Control Policy, National Drug Control Strategy (Washington,
DC, 1990), p. 8.

BTbid.

6 Hennepin County Board of Commissioners, Hennepin
County Sheriff, Hennepin County Attorney, Fourth Judicial
District Court, and Minneapolis Police Department, Henne-
pin’s CriminalJustice System and the New Public Safety Facility
(Minneapolis, 1990), p. 31.

17 BJS, Modelsof the CriminalJustice System: A Review of Existing
Impact Models, by William Rhodes (Washington, DC, 1990).

18 Hennepin County Board of Commissioners,et al., Hennepin’s
Criminal Justice System and the New Public Safety Facility.

19 James R. Coldren, Jr., “PoliciesCount When Assessing Your
Jail Needs,” County News, January 21, 1991, p. 6.

2 Testimony of State Senator Bill Richardson on Behalf of the Na-
tional Conference of State Legislatures before the U.S. House of
Representatives, Government Operations Subcommittees on
Legislationand National Securityand Government Information,
Justice and Agriculture (Washington,DC: National Conference
of State Legislatures, May 2, 1990).

2! Ohio Governor’s Committee on Prison and Jail Crowding, Fi-
nal Report, by David Diroll, Candace Peters, and Steven Van
Dine (Columbus: Governor’s Office of Criminal Justice Ser-
vices, 1990).

22 Martha A. Fabricius and Steven D. Gold, State Aid to Local

Governmentsfor Corrections Programs (Denver: National Con-
ference of State Legislatures, April 1989).

214 U.S. Advisory Commission on Intergovernmental Relations



23 Letter from Lt. Col. B.D. Smith of Missouri State Highway Pa-
trol, 1990.

24 Allen J. Hansen, “Sharing Information among Agencies,”
California County (September/October 1989).

25 Harris County CommunityJustice Council, Hasris County Com-
munity Justice Plan: Fiscal E&x 1991 (Houston, 1990), p. 32.
26 | bid.

27 Jonathan Walters, “Cops and Courts Are Turning to High-
Tech Tools,” Governing 3 (October 1990).

28 “Despite Improvements, Many Rap Sheets Still Missing Dis-
position Information,” The Compiler 10 (Spring 1991):3.

2 |bid.
3 Walters, “Cops and Courts Are Turning to High-Tech Tools.”

31 Ohio Governor’sCommittee on Prison and Jail Crowding, Fi-
nal Report.

32 American Bar Association, Defeating Delay: Developing and
Implementing a Court Delay Reduction Program (Chicago,
1986), p. Vii.

3BJS, “Profile of Jail Inmates, 1989,”BJS Special Report, April
1991.

34 Hennepin County Board of Commissioners, et al., Hennepin's
CriminalJustice Systernt and t/ze New Public Safety Facility.

35 Hansen, “Sharing Information among Agencies.”

36 Allen Breed and Barry Krisberg, “Community Corrections: A

State and Local Partnership,” County News, September 12,
1988.

37 | bid.
3 Dennis S. Schrantz, “Michigan’s Community Corrections
Act,” Overcrowded Times, April 1992.

% Harris County Community Justice Council, Harris County
Community Justice Plan: Fiscal E&x~ 1991, p. 14.

4 Todd R. Clear and Kenneth W. Gallagher, “Probation and Pa-
role Supervision: A Review of Current Classification Practic-
es,” Crime & Delinquency 31 (July 1985).

41 “Tennessee Moves to Create Statewide Crime Reporting Sys-
tem,” Tennessee Town & City 41 (May 11, 1992).

42 Confidential interview, 1990.

43 Testimony of State Senator Bill Richardson.
4 |bid., p. 6.

45 Federal Courts Study Committee, Report.

% Cited in National Governor’sAssociation, 1989Policy Position
21.5, from arecent report of a special committee of the Ameri-
can Bar Associationon Criminal Justice in a Free Society.

47U.S. Advisory Commission on Intergovernmental Relations,
State-Local Relationsi» the Criminal Justice System (Washing-
ton, DC, 1971), p. 54.

48 Jeffrey Austin, “Evening Narcotics Court: Burning the Mid-
night Oil,” The Compiler 10 (Summer 1991): 15.

“ Federal Courts Study Committee, Report, p. 36.

30 Office of National Drug Control Policy,National Drug Control
Strategy, p. 8.

51 Hennepin County Board of Commissioners, et al., Hennepin’s
CriniinalJustice System and the New Public Safety Facility, p. 5.

52Florida Advisory Council on Intergovernmental Relations,
County Jail Expenditures in Florida: A Fiscal Impact and Ex-
planatory Analysis (Tallahassee, September 1990).

33 Christina E. Morehead, A CriminalJustice Planning Modelfor
King County,Dissertation for Master of Urban Planning, Uni-
versity of Washington, June 1991.

$4BJS, Report to the Nation on Crime and Justice (Washington,
DC, 1988).

"Taken from interviews with the Association of Criminal Jus-
tice Planners, 1990.

56 Morehead, 4 CriminalJustice PlanningModel for King County.

57 Daniel L. Skoler, Organizingthe Non-System (Lexington, Mas-
sachusetts, D.C. Heath, Lexington Books, 1977), p. 257.

38 Comptroller General of the United States, State and County
Probation: Systems in Crisis (Washington, DC, U.S. Depart-
ment of Justice, Law Enforcement Assistance Administration,
1976), p. 71.

% Skoler, Organizing the Non-System, p. 257.

% Ibid., p. 264.

81 Confidential interview, 1990.

52 Skoler, Organizing the Non-System.

63Vera Institute, Alcohol, Drugs and Crime (1989).

64 Hennepin County Board of Commissioners,et al., Hennepin’s
Criminal Justice System and the New Public Safety Facility.

5 MichaelMahoney, taken from American Correctional Associ-
ation panel, Winter 1991,

¢ Sandy Pearce and John Madler, A Compendiumof Comnuunity
Corrections Legislation in the United States (Raleigh North
Carolina Sentencing and Policy Advisory Cornmission, Octo-
ber 1991).

7Sharon H. Fitzgerald, “Drug Money Is Available, But It Has
Long Strings,”” Tennessee Town & City 42 (March 25, 1991).

68 |_etter from Lee P. Brown to President George Bush, October
26,1990.

% President’s Commissionon Law Enforcement and Adminis-
tration of Justice, The Challenge of Crime in a Free Society
(Washington, DC, 1967).

"Letter from Alvin Cohn to Ronald D. Allen, November 9,
1990, p. 2.

L “police Want a Break from Jail Booking Tab,” Insight 7 (Febru-
ary 11, 1991).

72 Russell Committee, The Drug Crisis and Underfunding of the
Justice System in Baltimore City,p. 1

3 Mayor Victor H. Ashe, U.S. Advisory Commission on Inter-
governmental Relations Meeting, March 1991.

7 Ann Klinger in Intergovemmental Perspective 17 (Winter 1991):
45,

75 Maureen O'Connor, Jean Dore, and Gilbert Bonnemaison,
“Concern for Violent Crime in U.S. Is Worldwide,” U.S. May-
or, November 18, 1991, p. 3.

6 American Bar Association, Defeating Delay: Developing and
Implementing a Court Delay Reduction Program, p. 2.

77 Governor Bob Miller of Nevada, before the National Associ-
ation of Counties Conference, January 11, 1991.

8 (California) Blue Ribbon Commission on Inmate Population
Management, Final Report (Sacramento, January 1990).

™ (Ohio) Governor’s Commission on Socially Disadvantaged
Black Males, Ohio’sAfrican-AmericanMales: A Call toAction,
Volume One and Two (Columbus, 1990).

80\era Institute, Alcohol, Drugs and Crime (1989).

81 Malcolm M. Lucas, “State-Federal Judicial Relationships,”
State Justice Institute News, Summer 1992, p. 7.

82Nancy C. Maron, Linda K. Ridge, John Martin, and Carol
Friesen, Legislative-Judicial Relations: Seeking a New Partner-
ship(Williamsburg, Virginia:National Center for State Courts,
1989, p. vi.

U.S. Advisory Commission on Intergovernmental Relations 215



8 1bid.

8 Ibid., p. v.

8 1bid., p. 7.
“lbid., pp. 24-25.

87 Interview with Wayne Huggins, National Governors’ Associ-
ation Panel, May 22, 1991.

8 George Camp and Camille Camp, The Corrections Yearbook:
Adult Prisonsand Jails (South Salem, New York Criminal Jus-
tice Institute, 1990).

8 Taken from Budget Workshop, International Association of
Chiefs of Police, October 8, 1990.

0 Taken from Budget Workshop, Council of Chief Judges, Octo-
ber 30, 1990.

91 Taken from Budget Workshop, American Correctional Asso-
ciation, August 15, 1990.

92 Alvin Cohn, “TheFailure of Correctional Management Revis-
ited,” Federal Probation 33 (January 1979): 15.

93 Confidential interview, 1990.

94 Charlotte-Mecklenburg City Council, The Charlotte-Mecklen-
burg Criminal Justice System and Crimeand Drug Prevention Ef-
forts: Workshop (Charlotte, September 4, 1990.

95 David Freed, “The Only Agreement on Crime: No Easy An-
swers,” Los Angeles Times, December 22, 1990.

% |_etter from Jack Nichols to Vivian Watts, December 21,1990.
”Confidential interview, 1990.
%8 Confidential interview, 1990.

99 Steve Cramer, “City Ideas that Work,” Nation’s Cities Weekly,
July 29, 1991.

100 Donald L. Reisigand Richard J. Liles, “States Must Lead Lo-
cal Efforts,” Joumnal of State Government 63 (1990): 52-53.

101 Harvard University,John E Kennedy School of Government,
“Bureau of Justice Assistance and Kennedy School Set Coop-
erative Agreement on Anti-Drug Efforts,” Harvard Universi-
ty Announcement, October 4, 1991, p. 1.

216 U.S. Advisory Commission on IntergovernmentalRelations

102pid,, p. 2.

193 Ohio’s African-American Males: A Call To Action, Volume
One.

104 \William W, Schwarzer,Nancy E. Weiss, and Alan Hirsch, “Ju-
dicial Federalism in Action: Coordination of Litigation in
State and Federal Courts,” paper presented at National Con-
ference on State-Federal Judicial Relationships, April 1992,

105 “ ASheriff‘sLot Can Be a Tricky One,”Baltimore Sun, May 10,
1992.

196 Geoffery S. Perselay, County Administrator, workshop panel-
ist, American Correctional Association, August 14, 1990.

107 Confidential interview, 1990.

108 American Bar Association, Report of theTask Force on the Crisis
in the Criminal Justice System (Chicago, 1990), p. 10.

109 | etter from Jack Nichols to Vivian Watts, December 21,1990.
“Confidential interview, 1990.

111 Alvin Cohn, “Training in the Criminal Justice Nonsystem,”
Federal Probation 28 (June 1974): 34.

2 Interview With New York City’s chief probation officer, June
1989.

13 Confidential interviews, 1990.

114 American Bar Association, Defeating Delay: Developing and
Implementinga Court Delay Reduction Program, p. 65.

115Virginia Department of Corrections, Research and Evalua-
tion Unit, VirginiaPrison Population Fact Sheet (Richmond,
December 30, 1988).

116 “Recidivism of Prisoners Released in 1983,” BJS Bulletin,
April 1989.

17 BJS, Fact Sheet: Drug Data Summary (Washington, DC, No-
vember 1991).

18 Sourcebook of Criminal Justice Statistics, 1990, p. 614.
19 [bid., p. 596.

120 ACIR computation from Uniform Crime Report, 1990.
21 |hid., p. 154,

*U.S. G.P.0.:1993-720-602:80160



Recent ACIR Publications

The National Guard: Defending the Nation and the States. A124. 1993 ....cvcvvirrnsrrnnssrnnniens
Significant Features of Fiscal Federalism. 1993 Edition. Volume I. M185. 1993......cccivviiiinnians
Guide to the Criminal Justice System for General Government Elected Officials, M-184, 1993
State Solvency Regulation of Property-Casualty and Life Insurance Companies. A123. 1992

Changing Public Attitudes on Governments and Taxes—1992, S21. 1992 ......ccovvviiiiiiiinnnnnnn.
Toward a Federal Infrastructure Strategy: Issues and Options. A120. 1992

Medicaid: Intergovernmental Trends and Options. A119. 1992 .....vciisuiirirrnnrnnnrnnnrnnnenns
Local Boundary Commissions: Status and Roles in Forming. Adjusting and Dissolving
Local Government Boundaries. M.183. 1992

Characteristics of Federal Grant-in-Aid Programs to State and Local Governments:
Grants Funded FY 1991. M182. 1992 ....iuieiiiinrarinsnsninnsnsnsarsnsnsnsassssnsnrnssnnns

Metropolitan Organization: The Allegheny County Case. MA8L 1992 .....covviivciirnnrnnsrnnsnninns
State Taxation of Interstate Mail Order Sales. M.179.1992 ....usiiiiiiiii i iaiinna i eanannns
The Changing Public Sector: Shifts in Governmental Spending and Employment. M.178. 1991

A-118, 1991

Interjurisdictional Tax and Policy Competition: Good or Bad for the Federal System? M.177. 1991 ...

State-Local Relations Organizations: The ACIR Counterparts. A117. 1991 ......cciiivviniiirnnnnnss
The Structure of State Aid to Elementary and Secondary Education. M.175. 1990
Representative Expenditures: Addressing the Neglected Dimension of Fiscal Capacity, M174. 1990
Mandates: Cases in State-Local Relations. M173. 1990 .uvuiruiriiriiriiiiiiiinsansansnnranennss
State Constitutional Law: Cases and Materials. M-159S, 1990 ...vvvvirrnrrnrrnsnnssnsnnsnnsnnsnnss
Intergovernmental Regulation of Telecommunications. A115. 1990
1988 Fiscal Capacity and Effort. M.170. 1990

Local Revenue Diversification:
Rural Economies. SR13. 1990
Local Sales Taxes. SRA2. 1980, .. uuuuuesrunnrnnnssnnnsannsssnsssnnsssnnsasnsssnssnsnsnnnnss
Local Income Taxes. SR.I0.1988 ..uuvuuesrunnsrnnssnsnssansnsssnsnsssnnsssnssasnssannssnnnsns
User Charges. SRB. 1087, . uuuusuasnarnernernnrnnsassnssnssnssnssnssnssnsassassnssnsnnnns

State Taxation of Banks: Issues and Options. M.168. 1989......cuvitirievarararnrssnsnssnsnsnsass
State Regulation of Banks in an Era of Deregulation. AllO. 1988.......ccciiviiiiiiiiiiennrnnneens

State Constitutions in the Federal System: Selected Issues and Opportunities for State Initiatives.
N T 1

Residential Community Associations:
Private Governments in the Intergovernmental System? A112. 1989
Questions and Answers for Public Officials, M166. 1989 ......c.cioiiiiiiiirirarararnararanannns

Disability Rights Mandates: Federal and State Compliance with Employment Protections
and Architectural Barrier Removal. A-111, 1989

Assisting the Homeless: State and Local Responses in an Era of Limited Resources. M.161. 1988 ...

Devolving Selected Federal-Aid Highway Programs and Revenue Bases: A Critical Appraisal.
N 11 T 1

The Organization of Local Public Economies. A109. 1987....cuvuiruirnrnrarararasarasenasasnnnnnns

Intergovernmental Decisionmaking for Environment and Public Works. A122. 1992................
Federal Statutory Preemption of State and Local Authority: History, Inventory, and Issues. A121. 1992 ..

Coordinating Water Resources in the Federal System: The Groundwater-Surface Water Connection.

$15.00
$20.00

$8.00
$20.00
$10.00

. $10.00

$10.00
$8.00
$10.00

$8.00

$10.00
$10.00
$10.00
$15.00

$15.00

. $10.00

$10.00
$10.00
$20.00
$10.00
$30.00
$10.00
$20.00

$8.00
$8.00
$5.00
$5.00

$10.00
$10.00

$15.00

$10.00
$5.00

$10.00
$10.00

$10.00




ACIR

The U.S. Advisory Commission on Intergovernmental Relations (ACIR) was
created by the Congress in 1959 to monitor the operation of the American federal
system and to recommend improvements. ACIR is an independent, bipartisan
commission composed of 26 members—nine representing the federal government,
14 representing state and local government, and three representing the general
public.

The President appoints 20 members—three private citizens and three federal
executive officials directly, and four governors, three state legislators, four mavyors,
and three elected county officials from slates nominated by the National Governors’
Association, the National Conference of State Legislatures, the National League of
Cities, U.S. Conference of Mayors, and the National Association of Counties. The
three Senators are chosen by the President of the Senate and the three Representatives
by the Speaker of the House of Representatives.

Each Commission member serves a two-year term and may be reappointed.

As a continuing body, the Commission addresses specific issues and problems the
resolution of which would produce improved cooperation among federal, state, and
local governments and more etfective functioning of the federal system. In addition
to examining functional and policy relationships among the various governments, the
Commission studies governmental finance issues. One of the long-range efforts of
the Commission has been to seek ways to improve federal, state, and local
governmental practices and policies to achieve equitable allocation of resources,
increased efficiency and equity, and better coordination and cooperation.

In selecting items for research, the Commission considers the relative importance
and urgency of the problem, its manage~bility from the point of view of finances and
staff available to ACIR, and the extent to which the Commission can make a fruitful
contribution toward the solution of the problem.

After selecting intergovernmental issues for investigation, ACIR follows a
multistep procedure that assures review and comment by representatives of all points
of view, all affected governments, technical experts, and interested groups. The
Commission then debates each issue and formulates its policy position. Commission
findings and recommendations are published, and draft bills and executive orders
may be developed to assist in implementing ACIR policy recommendations.
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