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T his hearing continues a series of studies and concerns that the U.S. Advi- 
sory  omm mission has had since its beginning 29 years ago. If there is one prin- 
ciple that this Commission has stood by through the years and through various 
chairmen, executive directors, and members, it is that a balance of powers is a 
key to a healthy federal system. Yet, over the last 15 years, the Commission 
has, with increasing alarm, seen the federal system get out of balance. 

The 1985 Gmia decision by the U.S. Supreme Court certainly acceler- 
ated that imbalance. At that time, the Commission held hearings around the 
country. The general feeling was that, so long as the Congress would act fairly 
with regard to fair labor standards and compensatory time, everything would 
be all right. 

As a professor of mine once said, one decision doesn't make a trend. Two 
do. We got South Carolina v. Baker in April of this year. Now that the logic of 
the Court is fairly clear, some kind of reform at least has to be thoroughly dis- 
cussed, not only within the Commission but also with the American public, to 
decide just how we want the federal system to operate. 

At our last meeting, in North Dakota, it was decided that we ought to have 
a roundtable on constitutional reform and to hear from a number of the state 
and local public interest groups. I always hate to use that phrase, public inter- 
est groups. Somehow I don't think of elected governors, state legislators, may- 
ors, and county officials as public interest groups. 

Strickland: We prefer that to the abbreviation (i.e., PIGS). 
Hawkins: Yes, I know. We thought we should hear from elected officials 

about the paths that they think we should consider seriously in terms of re- 
forming the federal system. So that is the purpose of this hearing. 





I Hon. John H. Sununu 
Statement Governor of New Hampshire 

Immediate Past Chairman, 
National Governors' Association 

T he most important thing that has happened on the federalism issue over 
the past year or two is that it has been revitalized in terms of interest and com- 
mitment by virtually all the organizations that represent local, state, and re- 
gional governments. 

There is a clear understanding that we are at a point at which federalism 
must be reexamined in the context of r e s t o ~ g  some of the traditional state 
and local authority and capacity to define policy and to reject policy, as was 
intended in the amalgam that made this confederation of states so strong. 

The governors, the NCSL-and I am pleased that Senator Strickland has 
joined us because he was a very aggressive and active part of NCSL's recogni- 
tion of this- have pointed this out. Other groups, such as NASBO, have been 
very pointed in their comments and their policy statements. 

With this resurgence of understanding that something ought to be done, 
an agenda now has to be defined in terms of specific steps to be taken in order 
to address the concerns that have been raised. 

The NGA had a Task Force on Federalism that looked at the two ends of 
the problem: one being a very specific issue and the other being the more gen- 
eral issue of how to reestablish the basic strength of the states in terms of con- 
stitutional balance (see Appendix A for NGA policy statement). 

The specific issue dealt with the latest decision by the Supreme Court, 
South Carolina v. Baker. In that decision, the Court held that the Congress lit- 
erally has the authority to invade and destroy what had been one of the last 
vestiges of a state's capacity to do business on its own, namely, the right to 
issue tax-free debt instruments. 

The decision itself was bad enough, but it also contained language making 
it very clear that if the states or local governments were looking to the federal 
court to deal with any inequities that might have developed over the years, 
they were sadly mistaken. The Supreme Court made it clear that the govern- 
ment entities outside of the federal government ought to be addressing such 
inequities in the federal system through the political process. That's the gen- 
eral term used by the justices. What "political process" means specifically is 
left open. But they were saying, don't expect us to arbitrate your differences, 
and if you force us to arbitrate those differences in the court structure, don't 
expect us to settle these cases in the direction you want. 



Now, that may be a slight reaching beyond the specific language of the 
decision, but experts who have examined the South Carolina decision in detail 
probably wouldn't disagree very much with my conclusion. 

Having seen that, then, it is up to ACIR and its constituent members and 
the other government institutions, non-federal government institutions that 
care about this, to establish a specific program of action. The governors have 
recommended that in terms of the specific question of issuing tax-free debt 
the Congress should at least enact legislation to undo the mischief done by the 
Court. At the very best, the governors would like to see that mischief elimi- 
nated by a constitutional amendment that would make clear what the states 
have thought all along, namely, that they were fairly autonomous in their ca- 
pacity to issue bonds and so on for funding particular capital projects. 

The second point, though, is to recognize that a great deal of the change in 
federalism has taken place because of the weakening of the Tenth Amend- 
ment, which was intended to be one of the check and balance structures in the 
Constitution as framed. The erosion of the Tenth Amendment is clearly at the 
heart of the problem, and we have all talked about that over the last couple of 
years, and ACIR has been at the forefront of suggesting how to address that 
problem. 

One of the problems in allowing the Tenth Amendment separation of 
roles to be eroded is that included in Article V was a check and balance for 
amending the Constitution. If the pendulum tended to swing too far one way 
or the other, the Constitution had built into it a mechanism for either the Con- 
gress to initiate amendments and then send them to the states for ratification, 
or for the states to initiate amendments and seek the ratification of those 
amendments. 

However, the provision of Article V for state-initiated amendments re- 
quires a constitutional convention. Whether right or wrong, there has devel- 
oped over the last couple of hundred years an aversion to another 
constitutional convention, a fear of a constitutional convention, a concern that 
it may not be an appropriate vehicle for the country at this time. Indeed, there 
has never been another convention since the first one in 1787. 

With that in mind, the balancing of power aspect of Article V has become 
moot. Therefore, in order to be fair, in order to reestablish a balance, it is rec- 
ommended that the constitution be amended to provide for a third mechanism 
of amendment, again a state-initiated process, but one in which Congress 
would have a role that, frankly, is there to balance the process enough so that 
there might be some possibility of passage. 

A provision has been suggested that would allow two-thirds of the states 
to initiate an amendment. The language would be unified by a committee on 
style, made up of one representative from each of the proposing states. The 
proposal would then be sent to the Congress, which would have a two-year 
period, one congressional session, to reject the proposal by a two-thirds vote. 
If the Congress failed to reject the proposal by a two-thirds vote, it would be 
returned to the states for a ratification decision by three-fourths of the states. 

There are some folks who suggest that this is a radical departure from 
what is in the Constitution. I suggest that this proposal is probably the closest 



one can come to what was there, without raising the problem of a constitu- 
tional convention, which has itself become the problem. 

There is no question that this project is not the kind of thing that happens 
quickly. There is no question that this proposal is just a suggestion for begin- 
ning a long-term examination of this issue, but it is a fine point of departure. 
We are about to ask members of Congress to file this proposed amendment 
and seek to have the Congress move it forward. 

I would also urge states to examine this proposal. Even though there has 
not been a constitutional amendment initiated by states over the past 200 
years, maybe this is the right one for the states to start working on. 

In any case, the blend of pressure that would come from that, plus per- 
haps an enlightened response by the Congress as to the value of federalism to 
begin with, might move this thing forward. 

Mr. Chairman, I urge that ACIR, which already has taken a significant 
lead on this general issue and has provided much of the intellectual support 
and the actual administrative support for this kind of an effort over the years, 
take a significant role in focusing whatever resources and influence can be 
brought to bear to move this kind of an effort forward. 

One last point. The interesting part of what has happened in very recent 
years, particularly the federal intrusion into such areas as the issuance of tax- 
free debt instruments, is that there are significant entities in the private sector 
that understand that this erosion of the states' capacity to issue tax-free debt 
instruments also is an erosion of some of the business enterprise that takes 
place around the country. There may be some significant private support to 
provide resources and personnel that will allow us to do a first-class job on this 
project. The ACIR might explore a partnership arrangement or a spinoff of 
some of the efforts that have taken place here, establishing something that 
might have a focused agenda on this particular issue. It certainly is important 
one way or the other. 

I would recommend that ACIR as an entity, and anybody we can grab hold 
of to join us, continue this effort. 





A s a member of this Advisory Commission and the immediate past presi- 
dent of the National Association of Counties (NACo),* it is a pleasure to ap- 
pear before you on behalf of county government. This discussion on restoring 
some balance to our rapidly deteriorating system of federalism could not be 
more timely. It also could be helpful in shedding some public attention on our 
almost collapsed intergovernmental partnership and perhaps even in provid- 
ing some education for our elected and appointed federal officials. 

This hearing is meant to focus on a number of long-term proposals for 
restoring balance to the federal system. The proposals include constitutional 
amendments, the process for initiating amendments by states, and limiting 
constitutional conventions to specific amendments. NACo has not taken a po- 
sition on any of these proposals, and it is doubtful that the association will take 
a position in the near future. There is concern and hesitation among county 
officials about changing the amendment process without a lot more study and 
thought. 

As a concept, there is considerable appeal for allowing states to initiate 
amendments and not just leave it to the Congress. Whether Congress agreed 
or not on the language of such an amendment, it could help in focusing atten- 
tion on the federal system and possibly on the issue of reciprocal tax immunity. 
If Congress did agree on such an amendment and sent it to the states for ratifi- 
cation, we have to remember that the actual language would be written by the 
Congress. The final amendment may not be what today's proponents have in 
mind. 

There also is appeal to the concept of limiting a constitutional convention 
to only state-initiated amendments. However, there is enough disagreement 
among constitutional lawyers about the terms and issues of any constitutional 
convention to give us considerable concern. Whether or not Article V could 
be amended to limit a constitutional convention, it probably would be subject 
to further clarification by the Supreme Court, and this raises further concerns. 

Statement 

*The National Association of Counties is the only national organization representing 
county government in the United States. Through its membership, urban, suburban, 
and rural counties join together to build effective, responsive county government. The 
goals of the organization are to: improve county government; act as a liaison between 
the nation's counties and other levels of government; achieve public understanding of 
the role of counties in the federal system. 

Hon. Harvey Ruvin 
Commissioner, 
Dude County, Fioridu 
Immediate Past President, 
National Association of Counties 



To repeat, we believe that considerably more study and work have to be 
given to the various long-term constitutional changes to restore our federal 
system. In any case, all of these proposals are long term, and it would take 
many years to bring about real changes. We still have to deal with today's reali- 
ties and how we can mobilize our resources to force the federal government to 
again be a partner with the states, counties, towns, and townships of America. 

The biggest reality facing us in Washington, DC, is the federal budget 
deficit and the unwillingness of the Congress to deal with it. If this issue is not 
faced up to and handled decisively, there will be more unfunded mandates, 
further cuts in federal funding of intergovernmental programs, and more re- 
strictions on our bonding and taxing authority. All this will happen in the name 
of deficit reduction, and there will not be much thought or weight given to the 
intergovernmental partnership that made this country great. 

NACo faced up to this dilemma last year and passed a policy statement 
calling for increased federal revenues as well as equitably balanced reductions 
in domestic, defense, and foreign expenditures. We urged further that new 
federal funding initiatives should be paid for dollar for dollar on a pay-as-you- 
go basis for new revenues. We will continue vigorously to urge the lOlst Con- 
gress and the new administration to increase federal tax revenues as part of a 
decisive and meaningful deficit reduction schedule. 

No elected official-state legislator, county or city official, or even a 
member of Congress-is enthusiastic about raising taxes. But we do it when it 
is responsible to do so. Members of Congress and the new President also have 
to face up to it next year. Apart from the necessity to get the federal budget 
under control, we have critical needs in this country that cannot be met alone 
by state or local governments or by the private sector. All of our states are not 
equal in fiscal capacity. There is a national purpose in having the federal gov- 
ernment help states, counties, and localities to fund basic needs of all our citi- 
zens. It is in the national interest that we have federal support for rebuilding 
our infrastructure network so we can be competitive with other countries. I 
state these very basic premises because sometimes our national elected offi- 
cials forget that the meeting of these needs is not a give-away program for spe- 
cial interests. This is precisely what the intergovernmental partnership 
means-working with states, counties, and localities in providing basic serv- 
ices to all of our citizens, and pooling our resources to meet the needs of a 
common constituency. 

We have to mobilize our resources to renew the interest of the Congress 
and the new President to rejoin the intergovernmental partnership. Our basic 
resource is our citizenry. We need to take our message to the grass roots and 
educate our citizens about: 

-How their federal taxes are spent; 
-Why we have to borrow funds and raise taxes for federally man- 

dated jails, sewage treatment plants, and incinerators; and 
-Why road and bridge projects will be held up for years when we 

have federal trust fund surpluses of $10 billion. 
Mobilization of our resources is critical in putting together the intergov- 

ernmental partnership. We are fortified by the efforts made by our national 
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