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Preface

Since 1959, the Advisory Commission on Intergovernmental Relations
has had, as its primary mission, responsibility for assessing the condition of
American federalism and proposing ways to improve the federal system.

As part of its efforts to further public understanding of the federal union,
the Commission has sponsored conferences, roundtable discussions, and pub-
lic hearings involving participants representing many different points of view.

The Bicentennial of the Constitution of the United States of America is
certainly an appropriate occasion for reflecting upon the most basic question
of all: the constitutional status of federalism. The following roundtable discus-
sion is one of a number of Commission efforts to assess and promote public
discussion of the contemporary constitutional condition of American federal-
ism.

Although the Commission has long been concerned with constitutional
issues as well as fiscal, political, and regulatory issues in federalism, Commis-
sion concern about the constitutional status of federalism has been height-
ened since the Supreme Court’s 1985 ruling in Garcia v. San Antonio Metro-
politan Transit Authority. In that decision, the Court, by a 5-4 vote, not only de-
clined to rule against the Congress but also appeared to abandon the last ves-
tiges of the judiciary’s role as “umpire” of the federal system. In effect, the
Court defined the constitutional status of the states as being essentially politi-
cal by holding that the states must rely principally on the national political
process to protect their interests and position in the federal union.

Combined with the increased scope of federal commerce powers, in-
creased federal regulation of state and local governments, federal mandates
placed on state and local governments without funding assistance, declining
federal aid to state and local governments, and the frequent lack of policy-
making coordination among congressional committees and executive depart-
ments, the Garcia decision has raised many concerns about the constitutional
vitality of federalism and about the very ability of states to be self-governing
polities now and in the 21st century.
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At the same time, there is no doubt that the 50 states have experienced a
tremendous renaissance since World War II. They are stronger, more compe-
tent, more creative, more rights conscious and more fiscally responsible than
perhaps they have ever been since the founding of the republic. The states, as
many observers have noted, are where the action is today.

Asaresult, some observers argue that the modernization of state govern-
ment has made the states important and powerful actors in the federal system
and that, therefore, there is no need to be concerned about the constitutional
status of federalism in a post-Garcia era. The states do quite well in the politi-
cal process.

Other observers argue that there is a need to bolster the constitutional
position of the states, not only because the Constitution guarantees the states
a substantial self-governing position but also because stagnation at the center
and resiliency at the periphery inhibit the ability of state and local govern-
ments to get on with the job of serving the American people effectively. In the
recent past, the federal government was often a progressive force, one that
helped to pull the states into the modern era. Today, however, we may have to
ask whether the states, as a group, have sailed right on past the federal govern-
ment to the point where excessive stagnation at the center is now acting asa
drag on grass-roots competency.

In considering these issues at its meeting on September 11, 1987, the
Commission invited five distinguished citizens to address the following ques-
tions. :

Have recent Supreme Court decisions, congressional mandates,
and political developments so eroded the self-governing position of
the states in the federal system as to warrant extraordinary remedial
action?

If yes, what exactly are the problems, and what remedial actions
might be taken by the states?

If no, how and why should we understand recent developments
as being positive for the federal system?

There are no easy answers to these questions, but the diverse views pre-
sented by the roundtable participants help to shed light on recent develop-
ments in federalism and to clarify issues pertaining to the constitutional condi-
tion of federalism today. The Commission sincerely hopes that this
roundtable discussion will facilitate and contribute to wider discussions of the
vitality of federalism during this Bicentennial era.

Robert B. Hawkins, Jr.
Chairman
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Introductory
Rema rks Robert B. Hawkins, Jr.

I would like to bring the Commission’s roundtable on federalism to order.
Let me give you some background information and introduce our guests.

At our San Francisco meeting last June, Governor John Sununu raised
the issue of addressing problems in the federal system at the constitutional
level. Since hearing the dictum laid down in the Garcia decision in February
1985, the Commission has been very interested in, and concerned about, the
constitutional status of federalism and the balance of power in the federal sys-
tem. At this time in our history, perhaps, the country can benefit from a wide-
ranging and thorough debate on this issue.

I will ask Governor Sununu to start this discussion. He will be followed by
Professor Raoul Berger who, for those of us who are federalism junkies, needs
no one to recite his credentials. They are legion. We will then ask Stuart
Eizenstat for his comments on this issue. As you know, Mr. Eizenstat was
Chief Domestic Policy Advisor to President Jimmy Carter for domestic af-
fairs. We will then ask Professor Randy Hamilton to give us his thoughts on
the perplexing problems of state and federal relations. Randy is the Dean of
the Graduate School of Public Administration at Golden Gate University.
Then we will ask Professor Paul Peterson, Director of Governmental Studies
at The Brookings Institution and at Johns Hopkins University, to give us his
thoughts. Governor Sununu, would you frame the debate and the issues for
us?






Evolution and Erosion of
Federal Principles | yobn H. Sununu

First of all, I want to compliment our staff for the excellent materials
they have prepared. These materials outlining the prosand cons of possible
amendments to the U.S. Constitution to restore balance in the federal system
provide a good starting point for debate and discussion.

I would like to talk a little bit about this issue, not from a philosophical or
academic point of view, but from the point of view of one who has the respon-
sibility of serving citizens within a state, one of 50 states which, together, rep-
resent the full constituency of this nation.

The key issue is one of examining how best the institutional structures of
the federal, state, and local governments can meet what I believe were the in-
tentions of those who framed the Constitution of the United States and the in-
tentions of those who had a vision of what this nation ought to be.

We are now celebrating the 200th anniversary of the Constitution. The
word “celebrate” is a very important one. We are not just commemorating an
historic event. We are celebrating because we recognize that, as a document,
the Constitution has been very successful. It has served this nation well, and it
has served the world well as an example. As we participate in the celebration,
we have opportunities to reexamine and reevaluate, in greater detail than
usual, the fundamental debates and compromises that took place in order to
frame that document.

I think as you read it, you are struck by a number of things:

First, there is the timeliness of the discussions that took place in the
1780s. These discussions were, in many cases, absolutely in tune with the con-
cerns that those of us who care about making things happen constructively in
this country would discuss today.

Second, one is struck by the fact that, as a document, the Constitution has
had an impact in a real way. The success of the last 200 years has not been an
accident. In almost every case where something constructive has happened,
particularly during times of crisis, we can point to the value of that Constitu-
tion as the foundation and the bedrock for this nation’s capacity to have met
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the need that was there in those times. It is a foundation, and on that founda-
tion is built a framework of governance that has worked for two centuries.

Over the last 200 years, however, there has been a drift away from first
principles, or an erosion, if you will, of that foundation. There has been a
change in character in the relationship between state government and the fed-
eral government. There has been an evolution certainly, and an evolution im-
plies a movement toward something better, but there has also been an ero-
sion.

Clearly, the Garcia decision of 1985 brought very quickly to a head the
concern that many of us have had about the loss of the capacity of states to
maintain prerogatives in areas that were traditionally theirs, not only by virtue
of what may be considered an appropriate turf but also by virtue of the capac-
ity of states to do the best job for the citizens of the country.

Many areas of erosion come to mind. Some of them are perhaps trivial in
the context of larger issues, but they are certainly things that citizens experi-
ence every day, some more subtly than others.

In one case we have the 55-mile per hour/65-mile per hour speed limits
imposed by the Congress as a condition of highway funding. Of all the issues I
discuss with citizens on a day-to-day basis, this is the one that brings home to
them what we mean when we say that there has been an intrusion of the fed-
eral government into an area that would probably be most appropriately left,
or should have been left, to the states.

Clearly, no one in Philadelphia 200 years ago ever expected the federal
government to determine the side of the road on which horses would ride and
how fast they could be ridden. Yet the analogy today relative to the con-
gressionally required 55-mile per hour/65-mile per hour speed limit is real. It
is of concern, and it is more than a matter of just passing concern in many
states.

Our ability to deliver health care to the elderly is impaired by a perception
that all wisdom resides inside the Washington Beltway. We in New Hamp-
shire know that we can take care of the elderly in a home setting much more
cost effectively than is now possible and, in fact, keep a family intact for a
longer period of time; yet by virtue of mandates and requirements, and con-
straints and carrots, the federal government has taken from the states the
authority to make that decision.

The capacity of states to issue their own debt instruments is restricted,
and the constraints on the states to finance the programs they consider crucial
are numerous. Our capacity in the State of New Hampshire to finance a meas-
ure of highway construction is impaired and restricted by virtue of the taking
of authority by the federal government well beyond, I am convinced, whatever
was expected by the framers of the U.S. Constitution.

We could talk about examples in education. We can also talk about the
fact that I cannot execute a contract that was agreed on with our state police



regarding the terms of their overtime compensation, and in a way that can im-
prove their effectiveness and their capacity to do their job well.

We have a federal system that has done well. We have a strong foundation
and a strong structure, but with the erosion which has occurred during recent
decades, that structure has begun to lean. We are at a point analogous to the
Leaning Tower of Pisa. Yes, the system is still working, it is still upright, al-
most, but it doesn’t take anyone with great intellectual capacity to realize that,
with much more of an erosion of that foundation, much more of a lean, the
structure will topple.

Today we have a responsibility to address the issue of over-centralization
of power in the federal government. Right now, post-Garcia, it is clear that
there is nothing that the federal government cannot do willy-nilly that
would—in any case, in any way, shape or form—be deemed by the federal
courts to be an intrusion on the rights of the states. It is that swing of the pen-
dulum, well past the extreme, that must be corrected.

This extreme swing of the pendulum has created a loss of effectiveness
and efficiency. The concept of state prerogatives that was postulated by one of
the justices in the Garcia decision is to me a perfect example of faulty thinking.
In his perception, the fact that the states are able to get federal dollars and
federal grants is a sufficient indicator that the states have retained rights. If
anything, grants are an indicator of just the opposite. The federal government
has learned very well that both the stick and the carrot can be used to abrogate
those rights, and the federal government has used carrots and sticks very ef-
fectively.

I suggest to you that as we discuss the question of balance in the federal
system, we do it in the context of what might be done rather than of whether
something should be done. We may responsibly disagree on how we ought to
restore the balance, how we ought to return to a structure of checks and bal-
ances between state and federal government; however, we ought not to be ir-
responsible and fail to agree that we must return to that balance.

I would suggest to my colleagues on the panel here that the most con-
structive thing we can do is to develop an effective mechanism for restoring
balance in the federal system. History, the handwriting that is on the wall, and
the reality of the obligation of governors and legislatures around the country
to serve citizens, all say very clearly that this has to be done, and that we ought
to develop a mechanism to do it well.






State and Federal Powers:
The Founders’ Design | Raoul Berger

The Bicentennial of the Constitution prompted me to inquire into the ques-
tion of how the Founders distributed powers between the states and the fed-
eral government. Lately, discussions of federalism have often revolved
around the Supreme Court’s overturn of Usery! by its 5-4 decision in Garcia.2
Under the Garcia ruling, a trip by a Manhattan subway from 72d Street to 42d
Street is, in effect, interstate commerce! Such a notion defies common sense
and stands the Founders’ design on its head. Archibald Cox commented that
even though Usery “is almost surely consistent with the original conception of
the federal union . . . it is thoroughly inconsistent with the constitutional
trends and decisions of the past 40 years.” Why are those decisions more sac-
rosanct than those of the preceding 140 years? Is constitutional interpretation
like the rising and falling hemlines of women’s skirts?

A threshold question for any consideration of these issues is whether the
states preceded and created the nation. Although Justices Joseph Story and
George Sutherland and Professor Richard Morris, among others, maintain
that the nation sprang into being immediately upon the separation of the colo-
nies from Britain and, therefore, before the formation of the states,* the pri-
ority of the states is, in my opinion, all but incontrovertible. If that is demon-
strable, then the Founders did not carve out a few “reserved” powers for the
states from a national jurisdiction; instead, the states “surrendered” some
powers to the federal government for national purposes and retained control
over their own internal affairs. The difference is important for interpreting
the respective powers of the states and the national government.

Let me tick off a few items of evidence. Merrill Jensen found that most of

the states instructed their delegates to the Continental Congress to vote fora
confederation and to reserve “to themselves the complete control of their in-

'National League of Cities v. Usery, 426 U.S. 833 (1976).
2105 S.Ct. 1005 (1985).
3Raoul Berger, Federalism: The Founders’ Design (Norman: University of Oklahoma
Press, 1987), p. 8. This book sets out in great detail the argument sketched here.
4Ibid., p. 44, 21n.



ternal affairs and particularly of their ‘internal police.” ” He is confirmed by
the instructions of Rhode Island and Virginia.5 Pursuant to such instructions,
Richard Henry Lee proposed a resolution on July 2, 1776, that these “United
Colonies are free and independent States. That a plan for confederation be
prepared and transmitted to the respective colonies for their consideration.”®
On July 4th, the Declaration of Independence, shortly entitled the “Declara-
tion of the Thirteen United States,” was signed separately on behalf of each
state.” Justice Samuel Chase, who had been a delegate to the Continental
Congress, stated in Ware v. Hylton (1796) that this was “a declaration, not that
the united colonies jointly in a collective capacity, were independent States
&c. but each of them were sovereign and independent, that is, that each of
them had a right to govern itself by its own authority.”® The Articles of Con-
federation followed suit, providing by Article II that: “Each State retains its
sovereignty . . . and every Power” not “expressly delegated to the federal gov-
ernment.” Article III provided that the states “hereby enter into a firm league
of friendship . . . for their common defense”—a league, not a nation.® The Ar-
ticles were signed by the delegates on behalf of each separate state.'© The
Treaty of Peace with Great Britain acknowledged that “the said United States,
viz., New Hampshire, Massachusetts [etc.] to be sovereign and independent
states [and] treats with them as such.”

Emphasis on state sovereignty persisted. Midway in the Constitutional
Convention, George Washington deplored the fact that state sovereignty “is
ardently contended for.”'2 According to Herbert J. Storing, the Federalists
usually “conceded the historical and legal priority of the States.”'® Certainly
that was the decided sentiment in the Convention. Gunning Bedford stated:
“That all the States at present are equally sovereign and independent, has
been asserted from every quarter of the House.”'4 Charles Pinkney said that
the draft for “a federal government [is] to be agreed upon between the free
and independent States.” William Paterson said: “We are met as the deputies
of thirteen individual and sovereign States.” 5 In Federalist 39, James Madison
stated that: “Each State, in ratifying the Constitution, is to be considered a

5]bid., 24n.
8Ibid., p. 24.
7Henry Steele Commager, Documents of American History (7th ed.; Englewood Cliffs,
N.J.: Prentice-Hall, 1963), pp. 100-03. See also Berger, Federalism, p. 25.
8Berger, Federalism, pp. 25-26.
S]bid., pp. 26-27.
19Commager, Documents of American History, p. 116.
11Berger, Federalism, p. 29 (emphasis added).
12[pid., p. 50.
13]bid.
141bid.
181bid., p. 30.



sovereign body, independent of all others.”'¢ Similar expressions were ut-
tered in the state ratification conventions.'? Such jealous solicitude for state
sovereignty indicates that the states were reluctant to surrender control of
their internal affairs.

That was not left to inference. The Founders made plain their reservation
of control over internal matters. Thus, Alexander Hamilton stressed in Feder-
alist 32 that the states were to retain what was not exclusively delegated to the
federal government.'® Madison stated in Federalist 40 that the federal powers
“are limited; and that the states, in all unenumerated cases, are left in the en-
joyment of their sovereign and independent jurisdiction.”'® He emphasized in
Federalist 39 that the federal jurisdiction “extends to certain enumerated ob-
jects only, and leaves to the several States a residuary and inviolable sover-
eignty over all other objects,” what John Marshall later described as “that im-
mense mass of legislation . . . not surrendered to the general government.”20
State control over internal affairs was emphasized again and again. Hamilton
advised the New York Ratification Convention that the federal government
could not “new-model the internal police of a state.”2! Similar statements
were made by Edmund Pendleton in Virginia and James Iredell in North
Carolina.22 William Davie, who had been a delegate to the federal Conven-
tion, assured the North Carolina Ratification Convention that: “There is not
one instance of a power given to the United States, whereby the internal pol-
icy or administration of the State is affected.”2® Much has been made of the
difficulty of drawing the line between the federal and state spheres, but the
Founders did furnish some guidelines. In Federalist 45, Madison explained
that federal power “will be exercised principally on external objects, as war,
peace, negotiations, and foreign commerce,” repeating what James Wilson
had said in the federal Convention. Hamilton reiterated this in the New York
Ratification Convention.24 In the Pennsylvania Convention, Wilson stated
that federal jurisdiction would embrace objects “to the direction of which no
State is competent” (e.g., war and foreign commerce). He also said that the in-
ternal jurisdiction is whatever is “confined in its operation and effect, within
the bounds of a particular State.”25 Operation of a local hospital or school falls
within that category. To argue that the nation’s sum total of local employees
influences national wage scales is to proceed on the theory that “for want of a

181bid., pp. 32-33.
17Ibid., p. 33.
18]bid., p. 54.
197bid.

20pid., p. 61.
211pid., p. 68.
22[pid., pp. 68-69.
237pid., p. 69.
24]bid., pp. 71-73.
251pid., p. 71.



nail . . . the rider was lost.” After all, said Madison, “everything is related im-
mediately or remotely to every other thing.”26

Madison’s assurance that federal jurisdiction was primarily “external” in-
dicates that a takeover of an indubitably local function in reliance on a remote
“national” ground would have been rejected by the Founders. Equally impor-
tant is Hamilton’s emphasis that the federal and state governments were each
supreme in their respective spheres, stressing, for example, that the states
“cannot be controlled” in the “administration of criminal law.”27 In the Con-
necticut Ratification Convention, Oliver Ellsworth explained that each “has
its province; their limits may be distinguished.” Earlier he said that the United
States “are sovereign on one side of the line dividing the jurisdiction, the
States on the other.”28 Similar statements were made by Robert Livingston,
Roger Sherman, and Edmund Pendleton.2® Where state jurisdiction was re-
tained, not delegated to the federal government, it was “supreme.”

Bearing in mind that the federal government is one of “limited” powers,
that all powers not delegated to it are reserved to the states, there is, as Her-
bert Wechsler wrote, “a burden of persuasion on those favoring national in-
tervention.”3C It is not, as Justice Harry Blackmun indicated in the Garcia
case, up to the states to prove that they have the jurisdiction; it is up to the fed-
eral government to prove that it is acting within its delegated powers. Justice
Louis Brandeis pointed out that federal grants are an exception from state
autonomy.3!' One who relies on an exception has the burden of proof.32 If
state power is to be curtailed, it must be clear that the federal government was
given supreme jurisdiction in the premises, and doubts are to be resolved in fa-
vor of the retained state powers.

Let us test these propositions by the commerce clause. In England, com-
merce had been associated with trade with foreign countries.3® The Founders
frequently alluded to commerce in terms of foreign commerce.34 To each
state, another state was a foreign country. The commerce clause speaks of
commerce “with foreign nations and among the several States.” “Among”
may suggest internal trade, but the New Jersey plan had proposed federal
regulation of commerce “with foreign nations as well as with each other.”35
The shift from “with” to “among the several States,” I suggest, was merely
stylistic. Had the words “with the several States” been employed, the words

26]pid., p. 121.

27]bid., p. 58.

28]pid., p. 59.

29]bid., pp. 58-59, 60-61.
30]pid., p. 55.

31Ibid.

32]pid., 155n.

3Jpid., p. 123.

34]bid., p. 132.

35]bid., p. 126.
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would have had no antecedent—who was to have commerce “with the several
States?” The Founders repeatedly substituted “between” the states for
“among.”38

More importantly, one vainly searches the sources for a reference to
regulation of a state’s internal commerce. Instead, the Founders were con-
cerned with a particular evil, and it is that mischief which, under a centuries-
old rule, delineates the scope of the interstate phrase—the burdens imposed
on the movement of goods by sister states.3” Wilson “dwelt on the injustice
and impolicy of leaving N. Jersey, Connecticut &c. any longer subject to the
exactions of their commercial neighbors.”38 Ellsworth observed that: “The
power of regulating trade between the States will protect them against each
other.”®® In the Constitutional Convention, Madison stated that it was neces-
sary to remove “existing and injurious retaliation among the States.”40 Ob-
serve that for Madison “among” was synonymous with Ellsworth’s “between.”

In his dicta-laden Gibbons v. Ogden (1824) opinion,*' Chief Justice Mar-
shall declared that the commerce clause does not “comprehend that com-
merce which is completely internal, which is carried on . . . between different
parts of the same State, and which does not extend to or affect other States,”
what he described as “the completely interior traffic of a State.”#2 A row of
early cases, such as New York v. Miln (1837), stated that the commerce power
did not take from the states the “power to regulate their own internal po-
lice.”43

How is this history to be implemented? The Iran-Contra hearings re-
vealed an abiding assumption that all agencies of government must conform
to the Constitution. The prime task is to educate the people, and to dispel the
murkiness with which the U.S. Supreme Court, with no little help from aca-
deme, has surrounded the subject. The Court too lives under the rule of law.

38]pid., p. 127.
37Ibid., p. 128.
381bid., p. 129.
391bid.

407bid.

]bid., p. 133.
42[pid., p. 133.
43]bid., pp. 141-43.
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Adapting Federalism within
The Present
Constitutional Structure| stuart E. Eizenstat

With regard to the relationship of the federal government to the states, 1
would like to make several points. I will elaborate on them shortly, and indi-
cate that appropriate changes can and should be made within the existing sys-
tem.

It seems to me that it is somewhat ironic for dramatic notions of constitu-
tional amendments to surface at a time when states are, more clearly than at
any point in the last 50 years, the centers of innovation and creativity, while
policymaking in Washington is an utter shambles.

The Garcia decision is in many ways a conservative decision. It could be
argued that the decision demonstrates a Borkian judicial restraint in deciding
what is a traditional state function and what is not. In the Garcia decision, the
U.S. Supreme Court left it to elected representatives to decide federal-state
policy issues rather than have an unelected federal judiciary make fine distinc-
tions on a case-by-case basis as to what is or is not a traditional state govern-
mental function.

In response to a marked decrease in grant expenditures during the
Reagan administration—15.5 percent of federal expenditures in 1980 down to
a little over 11 percent today—states have assumed an activist role and flour-
ished within the federal system. Ironically, the very administration that has
talked about greater state responsibility has given states less resources to ful-
fill them, and yet states are again the laboratories for novel social and eco-
nomic experiments, to quote Justice Louis Brandeis, who envisioned such a
role for the states many years ago.44

In education, states have begun to look to early intervention programs for
low-income students. States have also implemented programs to raise aca-
demic standards and improve teacher training and certification.

States have addressed critical problems in our nation’s health-care sys-
tem. For example, some years ago New Jersey developed the Diagnostic Rat-
ing Group (DRG) system to control health care costs. The administration and

“‘New York State Ice Co. v. Leibmann, 285 U.S. 262, 310-11 (1932).
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the Congress have now embodied those ideas in their DRGs. Massachusetts
just recently proposed a plan to help assure health care for the state’s unin-
sured residents, thus leading the way for the national government to follow
suit at a later time if resources permit and the Massachusetts program is suc-
cessful. AsRichard Nathan has recently noted, states have retained more con-
trol than many observers have recognized by administering federal grant-in-
aid projects, thus giving them a great degree of discretion.

In the last several years, many states have proposed new-style work
requirements for AFDC mothers, requirements emphasizing job placement,
remedial education, child care, and job training so as to enable welfare fami-
lies to become self-reliant. More than half of the states have now imple-
mented some form of these programs. Indeed, these innovations are again the
models for federal legislation (e.g., the Moynihan bill in the Senate and the
House Ways and Means Committee welfare-reform bill).

In a post-Garcia world, it seems to me that states are well positioned to
make their points to the Congress and to the President. The National Gover-
nors’ Association (NGA) has been, and remains, an active and successful lob-
bying force in Washington. It has worked through the political process to push
the states’ agenda successfully. In February 1987, for example, the NGA lob-
bied for congressional support for its policy to replace welfare payments with
an emphasis on work and job training. NGA'’s policy has received a receptive
audience in the Congress. The NGA has been able to establish an effective
link between state officials and national leaders and to pursue innovative poli-
cies on behalf of the states. The Congress has, in fact, become more sensitized
to state needs and has avoided imposing some new mandates that states can-
not afford to implement.

If anything, the current stagnation in social reform is rooted in Washing-
ton, where a budget impasse has prevented the enactment of forward-moving
policies. There is certainly a need for a more cooperative relationship and, I
believe, for a sorting out of federal-state responsibilities. This cooperative re-
lationship and this sorting-out should be based on the following principles:

We should place services in the hands of the level of government best able
to deliver those particular services. We should presume that states and locali-
ties have principal responsibility to solve a problem, unless that problem is
clearly a national one that is beyond the states’ resources or that cuts across
state boundaries.

The federal government’s responsibility lies in (1) areas of broad national
interest, such as defense; (2) areas where nationwide uniformity in administra-
tion or finances is essential, such as income maintenance programs; (3) areas
where destructive competition between states may occur or where a problem
cuts across state boundaries, such as in environmental pollution issues; or (4)
areas where federal oversight is necessary to protect individual liberties, as in
the field of civil rights.

Thus, the federal government should assume greater responsibility for in-
come support programs like AFDC, Medicaid, SSI, and Food Stamps, while
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the states should assume greater responsibility for economic development, in-
frastructure, and social service programs.

Under my proposal, the U.S. government would eventually assume full
policy responsibility and up to 90 percent of the financial responsibility for
Medicaid and AFDC, while states would assume greater responsibility for
economic development programs, transit, infrastructure, social services, com-
munity development, and waste-water treatment programs, now largely a fed-
eral responsibility. The goals are greater uniformity of benefits in income sup-
port programs, a rational division of labor between different levels of govern-
ment, and a division of responsibilities that makes economic sense.

President Reagan’s federalism reform proposed in his first term was, in
my opinion, illogical and bespoke more a desire simply to rid the federal gov-
ernment of its social responsibilities than to reallocate and sort out funding in
a logical manner. For example, Reagan’s proposals would have devolved
AFDC and Food Stamps (two income-support programs) to the states, to-
gether with several dozen federal categorical programs, while at the same
time recommending the federalization of Medicaid, another income support-
type program whose eligibility criteria are interlaced with those of AFDC,
which would have been devolved.

In addition to a rational sorting out of responsibilities in the 200th year of
our Constitution, and in addition to having the federal government look at in-
novative state programs in education, social services, welfare, and the like,
there are other reforms which can be made, but again within the current sys-
tem.

Perhaps most important is the issue of federal mandates referred to by
Governor Sununu. I faced this in the White House on a whole variety of is-
sues, such as the Safe Drinking Water Act and the 1977 handicapped regula-
tions. If the handicapped regulations had been implemented in their initial
form, New York City, for example, would have had to spend over $1 billion to
make its subway system barrier-free. Estimates were developed showing that
it would have been less expensive to give every handicapped person lifetime
taxicab service than to have removed all of those barriers.

As federal resources are drained in this era of large federal deficits, the
federal government has moved to mandate actions by states and localities that
it cannot afford to do itself. This has not been an entirely healthy situation.
Any new mandates from the federal government should come with the federal
resources to carry them out, or, except in the most pressing or unique situ-
ations, the mandate should be withheld. The federal government should not
impose requirements on states which it cannot afford, and dump them on
states which, likewise, cannot afford them. Again, however, this issue should
be addressed within the current constitutional structure and without radical
change in that structure.

In short, the current constitutional structure has been flexible enough to
adjust and adapt to changing circumstances and situations. I believe that while
states do have, in many cases, legitimate gripes—as do localities and cities—
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with the federal government, the present structure permits states and locali-
ties to work within the political process to secure recognition of those gripes.

I likewise believe that as a result of the work of groups like the National
League of Cities, the U.S. Conference of Mayors, the National Governors’
Association, and the National Conference of State Legislatures, the federal
government is more sensitive to state needs and recognizes that states now
have a much greater capacity for creativity and policy innovation. State gov-
ernments are much better equipped than they were ten or 15 years ago. Their
bureaucracies are better trained. Their legislatures are more professional,
and they meet for longer periods of time than before. They are, in fact, the
policy innovators in the 1980s. In short, I do not think we should throw the
baby out with the bath water.
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What is ACIR?

The Advisory Commission on Intergovernmental Relations
(ACIR) was created by the Congress in 1959 to monitor the operation
of the American federal system and to recommend improvements.
ACIR is a permanent national bipartisan body representing the ex-
ecutive and legislative branches of Federal, state, and local govern-
ment and the public.

The Commission is composed of 26 members—nine represent-
ing the federal government, 14 representing state and local govern-
ment, and three representing the public. The President appoints
20—three private citizens and three federal executive officials di-
rectly and four governors, three state legislators, four mayors, and
three elected county officials from slates nominated by the National
Governors’ Association, the National Conference of State Legisla-
tures, the National League of Cities/U.S. Conference of Mayors, and
the National Association of Counties. The three Senators are chosen
by the President.of the Senate and the three Representatives by the
Speaker of the House of Representatives.

Each Commission member serves a two-year term and may be
reappointed.

As a continuing body, the Commission addresses specific issues
and problems, the resolution of which would produce improved co-
operation among the levels of government and more effective func-
tioning of the federal system. In addition to dealing with the all-
important functional and structural relationships among the various
governments, the Commission has extensively studied critical
stresses currently being placed on traditional governmental taxing
practices. One of the long-range efforts of the Commission has been
to seek ways to improve federal, state, and local governmental taxing
practices and policies to achieve equitable allocation of resources, in-
creased efficiency in collection and administration, and reduced com-
pliance burdens upon the taxpayers.

Studies undertaken by the Commission have dealt with subjects
as diverse as transportation and as specific as state and local taxation of
out-of-state mail order sales; as wide ranging as the transformation in
American politics to the more specialized issue of local revenue diversi-
fication. In selecting items for the research program, the Commission
considers the relative importance and urgency of the problem, its
manageability from the point of view of finances and staff available to
ACIR, and the extent to which the Commission can make a fruitful
contribution toward the solution of the problem.

After selecting specific intergovernmental issues for investiga-
tion, ACIR follows a multistep procedure that assures review and
comment by representatives of all points of view, all affected levels of
government, technical experts, and interested groups. The Commis-
sion then debates each issue and formulates its policy position. Com-
mission findings and recommendations are published and draft bills
and executive orders developed to assist in implementing ACIR pol-
icy recommendations.
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