ADVISORY COMMISSION
ON INTERGOVERNMENTAL RELATIONS

Summary of Comments Received on ACIR’s

Preliminary Report on Federal Mandates

The Role of Federal Mandates in

Intergovernmental Relations

prepared for
Members of the

U.S. Advisory Commission on Intergovernmental Relations

April 30, 1996

800 K Street, NW, Suite 450, South Building, Washington, DC 20575
Telephone: (202) 653-5540  Fax: (202) 653-5429



ADVISORY COMMISSION
ON INTERGOVERNMENTAL RELATIONS

April 30, 1996
MEMORANDUM

TO: Members of the U.S. Advisory Commission
on Intergovernmental Relations

FROM: William E. Davis, Executive Director

SUBJECT: Comments Received by ACIR in Response to Preliminary Report on Federal
Mandates

Enclosed is a summary of communications received in response to our Federal Register notice of
January 17, 1996 soliciting public.comment on the Preliminary Report, The Role of Federal
Mandates in Intergovernmental Relations. The enclosed log includes 538 comments received by
ACIR regarding one or more of the draft mandate reform proposals. Both supporting and
opposing comments were received on ali 14 specific mandates mentioned in the ACIR preliminary
report as well as on several of the common issues discussed in the report.

With over five hundred comments having been recéived, ACIR staff has attempted to digest these -
responses to make them more easily consumable. This information is condensed in the following
manner;

Tab A contains two-page summaries of comments received on each of the 14 specific
mandates contained in the preliminary report.

Tab B is a log of mail, telephone, and FAX communications received on the Preliminary
Report.

Tab C contains a summary of testimony presented at ACIR’s March 26, 1996, public
hearing on the Prelimirary Report. Copies of complete individual statements are available
for your review upon request.

Tab D contains summariés and individual responses received from federal agencies and
departments, as well as Members of Congress.

800 K Street, NW, Suite 450, South Building, Washington, DC 20575
Telephone: (202) 653-5540  Fax: (202) 653-5429



Tab E is a summary of the comments and policy positions of state and local government
interest groups.

Tab F is, for reference purposes, a copy of the Preliminary Report.

Following is a brief summary of the public comments received by ACIR on the individual
mandates:

Labor Mandates: Fair Labor Standards Act (FLSA), Family Medical Leave Act (FMLA),
Occupational Safety and Health Act (OSHA) -- While it is clear from the public comments
that there is substantial opposition to fully exempting state and local governments from the
labor mandates, it is also clear there is some willingness to provide state and local
governments more flexibility, perhaps similar to that granted to the federal government.

Individual Rights Mandates: Americans with Disabilities Act (ADA), Individuals with
Disabilities Education Act (IDEA) -- A majority of the public comments clearly indicate a
desire to maintain current requirements and deadlines in the laws. There was strong support
expressed for increased federal funding to support compliance efforts and to enhance
technical assistance and education regarding the provisions of the laws. While there is
substantial, but not unanimous, opposition to limiting rights of private action, even the
comments opposing such a limitation indicate a great need for this issue to be reevaluated in
a thorough and thoughtful way. Finally, there is almost equal support and opposition to
consolidating enforcement of ADA requirements into a single agency.

Environmental Mandates: Clean Water Act (CWA), Safe Drinking Water Act (SDWA),
Clean Air Act (CAA), Endangered Species Act (ESA) --The ACIR preliminary proposals
called for moderate changes to allow flexibility while maintaining federal standards. Most of
the comments on the Clean Water Act, the Safe Drinking Water Act, and the Endangered
Species Act generally supported ACIR’s draft recommendations. Views on the Clean Air
Act were more divided. Comments supported 1) changes in process to assure state and
local governments more involvement in decision making; 2) clarification of expectations that
the federal government will grant waivers when necessary to assist government compliance
with federal standards; and 3) increased grant assistance, particularly for communities in
fiscal stress.

Transportation Mandates: Drug and Alcohol Testing of Commercial Drivers, Metric
Conversion of Plans and Specifications, and Required Use of Recycled Crumb Rubber --
Comments on these mandates tended to be supportive of the ACIR positions. Respondents
generally agree that drug and alcohol testing generates safety benefits, but the cost and
inflexibility to small state and local governments are points of argument. Asa possible
option to outright repeal of drug and alcohol testing for state and local employees holding a
commercial drivers license, there was support expressed for increased flexibility for small
governments. The issues regarding metric are essentially moot at this time because an
amendment to the law has been enacted to extend deadlines to the year 2000. As noted in



the preliminary report, the issues concerning crumb rubber also are moot based on a recently
enacted law repealing the requirements.

Medicaid Amendment: Boren Amendment -- The Boren Amendment, which requires
states to set “reasonable” reimbursement rates to assure “efficient and economical” services
to Medicaid beneficiaries, was the only mandate ACIR reviewed in the area of health and
human services. Since the Administration has expressed support in its Fiscal Year 1997
budget for the repeal of the Boren Amendment, there is little controversy over this issue at
the moment. Nevertheless, most of the comments ACIR received opposed repeal either
because the amendment is seen as a benefit to medical service providers or because there is
fear that repeal of the mandate will diminish federal support for maintenance of high
standards of quality care in hospitals and nursing homes.

Construction Grant Mandate: Davis-Bacon Related Acts -- While there was some
opposition to ACIR’s proposal, there was significantly more support than opposition. In
fact, some commenters urged ACIR to go farther by proposing total repeal of Davis-Bacon
rather than merely supporting modifications to Davis-Bacon related provisions in
miscellaneous laws which provide federal assistance to state and local governments. The
major change suggested in the report was deletion of the “example” language regarding
where to set revised thresholds for compliance.
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FAIR LABOR STANDARDS ACT

Comment Summary (Total Comments: 36)

There are 36 public comments that concern FLSA. Of the 36, 17 express support for

ACIR’s repeal proposal, 18 express opposition to the repeal proposal, and 1 letter makes a
technical comment without expressing a position on the proposal. In addition, there are three
letters that express opposition to a repeal of the Equal Pay Act which may have been confused
with the proposal regarding FLSA.

9

[(#) indicates number of letters that include the comment.]

Public accountability is insufficient to protect state / local employees (3)

States will not set adequate standards (11)

Public / private sectors should be treated the same (12)

Governments should be model employers (3)

Employees should have same protection regardless of where they work or live (6)
Federal government (Congress / Executive) are covered by FLSA (7)

FLSA is related to national economic and individual health (5)

National interest or public good outweighs cost (9)

FLSA is a individual “right” law, not an “unfunded federal mandate” (3)

FLSA has sufficient flexibility for state/local government (3)

Not all Public Employees are covered by collective bargaining or union contracts (2)
DOL resource limitations make enforcement difficult without private right of action (2)
More research and debate on issue is needed (6)

Reasons Given for Support of ACIR’s Proposal
[(#) indicates number of letters that include the comment.]

Federal requirements conflict with local needs or creates budget burdens (9)

Individual lawsuits to enforce federal law conflict with local priorities (4)

State / local government employment policies are state / local government business (3)
States should have flexibility like federal government or other changes should be made (8)
DOL regulatory fixes not a realistic hope; need statutory change 1)

General support expressed for repeal proposal (14)

Miscellaneous Comment

Oppose repeal of “Equal Pay” Act (3)



FAIR LABOR STANDARDS ACT

Key to Comment Log
[The number is the identification # given the letter as shown in the first column of the comment log.]

Supportive Comments (7otal supportive coments: 17)

77,152, 161, 198, 226, 417, 431, 437, 444, 446, 464, 483, 485, 496, 499, 509, 525

Opposing Comments (Total opposing comments: 18)

35, 38, 43, 46, 84, 111, 181, 192, 200, 436, 452, 455, 474, 489, 491, 494, 497, 501
Miscellaneous Comments (Total miscellaneous comments: 1)

6 (Technical comment)

37, 78, 273 (Equal Pay Act)

Total Comments: 36 (excludes 3 regarding Equal Pay Act)

NOTE: The comments in the following letters from public interest groups are pot included in the

above totals. See separate table under Tab E summarizing the issues raised by these groups.
Comment Letter #  Qrganization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



FAMILY AND MEDICAL LEAVE ACT

Comment Summary (Total Comments: 56)

There are 56 public comments that concern FMLA. Of the 56, there are 11 that express

support for ACIR’s repeal proposal, 45 that express opposition to the repeal proposal. Four of the
45 letters with comments opposing repeal suggested modifications instead of repeal. Twenty-five
of the 45 letters commenting on FMLA combined FMLA comments with ADA /IDEA.

R Given for Opposition to ACIR’s FMLA R Jati

FMLA is a fundamental right especially important for women and disabled (14)
Public and Private Employees should be treated the same (14)

Repeal will lead to other exemptions / government should set example (8)
FMLA is part of national policy to support family values (17)

FMLA is related to national economic policy (10)

FMLA is related to national health / health insurance policy (2)

Federal government (Congress / Executive) are covered by FMLA (7)
Flexibility is already available / costs are limited (8)

States did not / will not have adequate standards (8)

Employee / union concerns need to be considered (4)

General concern over repealing occupational, health, and safety protections (5)

R Given for S { ACIR’s FMLA R Jati

Mandates may or may not meet a local need (1)

Mandates another layer of program implementation on local governments (1)

Local accountability to public is sufficient to provide locally desired programs (2)
Mandates interfere with local government’s collective bargaining relationships (1)
Local governments object when the federal government does not provide funding (2)
Federal government should provide defense assistance and legal fees (1)

Support for repeal because should be state issue or federal government should fund (10)

Q Repeal /S  Modificati

Give consideration to exempting state and local governments from FMLA if state statutes
meet or exceed FMLA standards (1)

Leaving the law as it is with changes to allow flexibility in meshing local/state government
policies and/or to relief recordkeeping burdens (3)



FAMILY AND MEDICAL LEAVE ACT

Key to Comment Log
[The number is the identification # given the letter as shown in the first column of the comment log.]

Supportive Comments (7otal supportive coments: 11)

77,152, 161, 198, 226, 437, 446, 464, 496, 423, 509

Opposing Comments (Total opposing comments: 44)

9,13, 16,35, 37,38, 43, 44, 46, 48, 49, 51, 55,78, 84, 85, 89, 110, 118, 133, 140, 144, 156, 181,
200, 273, 281, 344, 370, 388, 390, 425, 452, 455, 483, 487, 489, 493, 497, 501, 503, 512, 516,
521,538

[Note: The 25 letters that tied FMLA comments to ADA /IDEA comments are listed in italics.
The 4 letters that opposed repeal but suggested modifications are listed in bold.]

Total Comments: 56

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups.
Comment Letter #  Organization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



OCCUPATIONAL HEALTH AND SAFETY ACT

Comment Summary (Total Comments:32 )

There are 32 public comments that concern OSHA. Of the 32, there are 10 that express
support for ACIR’s repeal proposal, 20 that express opposition to the repeal proposal, and 2

letters that make technical comments regarding the report’s language on OSHA with no

indication of a position on the ACIR proposal. One of the 20 comments opposing repeal
expresses support for an alternative option to modify the law by giving state governments

authority similar to federal agencies.

[(#) indicates number of letters that include the comment.]

Healthy and safe work environment is universal right (12)

General public has stake in healthy and safe government buildings (2)

Public and private should be treated the same (9)

OSHA coverage is state choice to administer federal program / not mandate (6)
OSHA administrative cost is subsidized by federal government / not unfunded (5)
OSHA coverage saves money by reducing injury related costs (3)

OSHA coverage should be extended to more states and federal government (3)
Most public employees are not covered by union or collective bargaining (2)
States will not set adequate standards (4)

Flexibility already exists in law (2)

Federal government (Congress / Executive) are covered by OSHA 2)

Reasons Given for Support of ACIR’s Proposal
[(#) indicates number of letters that include the comment.]

General expressions of support for repeal (7)
Specific concerns with current law expressed (3)

Miscellaneous Comment

Federal requirements should not overide good state programs (2)

Federal law needs to be modified to give states same flexibility as federal agencies (1)

Support increased OSHA program funding --administrative or compliance (1)
More research needed on OSHA impact on private sector (1)



OCCUPATIONAL HEALTH AND SAFETY ACT

Key to Comment Log
[The numbser is the identification # given the letter as shown in the first column of the comment log.]

Supportive Comments (Total supportive coments: 10)
77,152, 161, 226,417, 437, 446, 464, 485, 509
Opposing Comments (Total opposing comments: 20 )

38, 43, 46, 84, 111, 114, 181, 192, 198, 343, 200, 425, 428, 436, 452, 455, 489, 497, 498, 501
[Note: The one comment letter opposing repeal; but suggesting modification is listed in italics.]

Miscellaneous Comments (Total miscellaneous comments: 2)
6, 141 (Technical comments)
Total Comments:32

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups.

- Letr#  Organizat

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



DRUG AND ALCOHOL TESTING OF COMMERCIAL DRIVERS

Comment Summary (Total Comments: 23)

There are 23 public comments that concern drug and alcohol testing of
commercial drivers. Of the 23, there are 12 that express full support for ACIR’s proposed
recommendations,7 that contain only opposing comments, and 4 that express support for
some ACIR proposals and opposition for other proposals. There is general agreement that
regulatory flexibility is a possible option to outright repeal of drug and alcohol testing for
state and local employees holding a commercial drivers license. Respondents generally
agree that drug and alcohol testing generates safety benefits, but the cost and inflexibility
to small state and local governments are points of argument.

Reasons Given for Support of ACIR’s Proposals

[(#) indicates number of written and oral communications that include the comment]

o Support repeal of provisions making some state and local employees subject to
federal drug and alcohol testing requirements for commercial drivers (9)

o Provisions are inconsistent because they include some employees (e.g., public works

drivers) but exclude other employees (e.g., law enforcement) (1)

Cost of compliance is disproportionately high to findings (1)

Requirements are unnecessary burdensome/costly to small local governments (5)

Support more cost effective and flexible requirements (4)

Drug and alcohol requirements are unconstitutional (2)

State or local government already had a drug and alcohol program (1)

General support for ACIR recommendation (3)

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of written and oral communications that include the comment]

« Oppose repeal of provisions making some state and local employees subject to federal
drug and alcohol testing requirements for commercial drivers (10)

Cost of compliance is not disproportionately high to findings (1)

Requirements are necessary, not burdensome/costly to small local governments )
State / local governments will not take insure drivers do not threaten public safety (1)
Drug / Alcohol tests promote public safety and deter driving under the influence (7)
State/local governments should not be treated differently from the private sector 5)
State / local governments will face greater liability without federal drug and alcohol
testing requirements (1)

Miscellaneous Comments:

e Small local governments should join consortiums to relieve some costs and burdens.



DRUG AND ALCOHOL TESTING OF COMMERCIAL DRIVERS

Key to Comment Log
[The number is the identification # given to the correspondence as shown in the first column of the
comment log.]

Suppeortive Comments (Total supportive comments: 12)

46,70, 77, 98, 152, 161, 198, 363, 423, 437, 446, 496 "

Opposing Comments (7otal opposing comments: 7)

13, 43, 55, 64, 181, 192, 269

Mixed Support/Oppeosition (Total mixed comments: 4)

12, 126, 199, 485

Total Comments: 23

NOTE: The comments in the following letters from public interest groups are not
included in the above totals. See separate table under Tab E summarizing the issues

raised by these groups.
c I 4 Q o

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



METRIC CONVERSION FOR PLANS AND SPECIFICATIONS

Comment Summary (Total Comments: 24)

There are 24 public comments that concern metric conversion for plans and
specifications. Of the 24, there are 10 that express full support for ACIR’s proposed
recommendations, 13 that contain only opposing comments, and 1 that expresses support
for some ACIR proposals and opposition for other proposals.

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of letters that include the comment]

e Oppose repealing requirements that state and local governments convert to metric on
a federal timetable as a condition of receiving federal aid (8)

Disagree that there are substantial costs involved with metric conversion (4)
Disagree that it is difficult for state and local governments to adapt to metric (2)
Disagree that metric will create problems for right-of-way acquisitions (1)
Metric conversion deadlines should not be extended (6)

Disagree that locals may have to convert back to English for some uses ¢))
Support continued use of waivers (5)

Metric conversion provides a public benefit (4)

Problems will exist if two sets of measurement continued (3)

Repeal of metric requirements will stop progress toward metric conversion (9)
Metric saves time and effort (3)

U.S. needs to convert to metric to maintain role in international economy (6)
Metric conversion will not limit number of contract bidders available (1)
Private industry is already established in metric (3)

Metric is not an unfunded mandate (2)

General opposition to ACIR recommendation (1)

Reasons Given for Support of ACIR’s Proposals
[(#) indicates number of letters that include the comment]

e Support repealing requirements that state and local governments convert to metric on
a federal timetable as a condition of receiving federal aid (5)

Agree that there are substantial costs involved with metric conversion (3)

Metric conversion deadlines should be extended (2)

Metric conversion does not provide a public benefit (2)

Metric does not save time and effort (1)

Support the English system of measurement (1)

General support for ACIR recommendation (6)



METRIC CONVERSION FOR PLANS AND SPECIFICATIONS

Key to Comment Log
[The number is the identification # given to the letter as shown in the first column of the comment log]

Supportive Comments (7otal supportive comments: 10)
77,102, 152, 161, 192, 423, 432, 437, 446, 485
Qppgsing_(}_nmmgm (Total opposing comments: 13)
24, 34, 46, 50, 84, 178, 179, 180, 236, 251, 269, 435, 482
Mixed Support / Opposition (Total mixed comments: 1)

263

Total Comments: 24

NOTE: The comments in the following letters from public interest groups are not
included in the above totals. See separate table under Tab E summarizing the issues
raised by these groups.

Comment Letter#  Organization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



BOREN AMENDMENT

Comment Summary (Total Comments: 16)

There are 16 public comments on the Boren Amendment. Of the 16, there are 6 that
express support for ACIR's repeal proposal, 9 that express opposition to the repeal proposal, and
1 letter makes a technical comment. Note: Five of the nine letters of expressing opposition are
from persons or groups primarily interested in programs for persons with disabilities and one was
from an elderly affairs organization. On the support side, five of the six letters of support were
from government entities.

’

[(#) indicates number of letters that include the comment.]

Continue Boren Amend to assure quality of care is regulated (4)

Continue Boren Amend to ensure admission of Medicaid beneficiaries to health facilities (1)
Medicaid is a voluntary program / not unfunded mandate (2)

Boren Amend protects providers -- assures fair reimbursement for regulated services (1)
Current program is sufficiently flexible (1)

ACIR should not "muddle" with Medicaid reform (1)

General opposition expressed to repeal (4)

Real issue is how to provide care for elderly, frail, and disabled / providers are demanding
higher rates than states are willing to pay based on state priorities. (2)

e Object to ACIR report language implying that some courts require states to pay "all cost" of
services provided (1)

Critical of states' "failure to negotiate" / states set rates on a "take it or leave basis" (1)
States cannot have it both ways: more defined terms and flexibility (1)

Reasons Given for Support of ACIR’s Proposal

[(#) indicates number of letters that include the comment.]

e General Support expressed for repeal (6)



BOREN AMENDMENT

Key to Comment Log

[The number is the identification # given the letter as shown in the first column of the comment log.]

Supportive Comments (Total supportive comments: 6)

77, 152, 161, 198, 446, 485,

Opposing Comments (Total opposing comments: 9)

13, 43, 55, 84, 89, 104, 200, 247, 301

Miscellaneous Comments (Total miscellaneous comments: 1)

6 (Technical comment)

Total Comments: 16

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups.

Comment Letter#  Organization

531
532
533
534
535
536
537

National League of Cities (NLC)

National Conference of State Legislatures (NCSL)
National Association of Towns and Townships (NAT&T)
The United States Conference of Mayors (USCM)
International City / County Management Assoc. (ICMA)
National Governors’ Association (NGA)

National Association of Counties



CWA /SDWA /CAA

Comment Summary (Total Comments: 47)

There are 47 public comments that concerned ACIR’s proposals related to the Clean
Water Act (CWA), the Safe Drinking Water Act (SDWA), and/or the Clean Air Act (CAA). Of
the 47, there are 29 that express support for ACIR’s proposals, 13 that contain only opposing
comments, and 5 that express support for some ACIR proposals and opposition for other
proposals. Government entities generally supported the proposals; environmental groups either
urged no changes or the strengthening of existing laws. Requests were made to add a discussion
on two issues: stormwater requirements and alternative fuel requirements.

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Clean Water Act

e Oppose any weakening of existing requirements (8)

e Need stricter laws of enforcement (2)

e Do not exempt States from lawsuits by individuals (2)
Safe Drinking W ?

e Oppose any weakening of existing requirements (3)

e Need stricter laws of enforcement (3)

Clean Air Act

e Oppose any weakening of existing requirements (7)

e Need stricter laws of enforcement (2)

e Do not exempt States from lawsuits by individuals (1)

Reasons Given for Support of ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Clean Water Act

e Generally support recommendations (17)

e Support increased direct funding (11)

e Support increased flexibility in imposing requirements 8)
e Requirements should be based on better science (1)

Safe Drinking Water Act

¢ Generally support recommendation (12)

e Support increased direct funding (1)

e Support increased flexibility in imposing requirements (2)
e Requirements should be based on better science (2)

Clean Air Act

e Generally support recommendation (10)
e Support increased flexibility in imposing requirements (4)

Miscellaneous Comments:

Clean Water Act

e Stormwater mandate issues should be included in report (2)
e Additional funding not needed if flexibility provided (1)
Safe Drinking W :

e Support Senate Amendments but oppose long-term goal of return to States “)

Clean Air Act

Alternative fuel requirements for state / local government fleets should be in report 3)



CWA /SDWA /CAA

Key to Comment Log
[The number is the identification # given to the letter as shown in the first column of the comment log.]

Supportive Comments (7otal supportive comments: 29)

10, 77, 152, 153, 161, 168, 198, 223, 236, 259, 269, 417, 422, 423, 428, 431, 432, 445, 446, 462,
481, 485, 491, 492, 496, 504, 509, 526, 527

Opposing Comments (Total opposing comments 13:)

46, 115, 124, 175, 199, 200, 261, 367, 387, 421, 474, 495, 529
Mixed Support / Oppesition (Total mixed comments 5)
6,121, 141,171, 363

Total Comments: 47

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups

Comment Letter#  Organization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



INDIVIDUALS WITH DISABILITIES EDUCATION ACT (IDEA)

Comment Summary ( Total Comments: 294)
There are 294 public comments that concern IDEA. Of the 294, there are 18 that express

full support for ACIR’s proposed recommendations; 83 that express support for some ACIR
proposals and opposition for other proposals; and 191 that contain only opposing comments.
Two letters had miscellaneous comments with no position statement. Most of the comments
listed under “Mixed Support / Oppostion” were put in that catagory because they contained
language supporting the ACIR proposal to increase federal funding to the 40% authorized level
yet they opposing other ACIR suggestions. [Note: 83 of the opposing comments were on pre-
printed form letters.198 of the letters with IDEA comments also contained comments on ADA.]

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Oppose providing relief from IDEA requirements (80)

Parents should not be required to use Alternative Dispute Resolution (ADR) (24)
Ability of individuals to bring court challenges should not be limited (127)

IDEA is a civil right, should not have been included in mandate review (50)
Oppose modification of funding formulas; overclassification not a problem (4)
Oppose deferring implementation decisions to state or local agencies (34)

Oppose elimination of state payment of attorney fees when plaintiff wins suit (17)
Disagree that IDEA is overly litigous (9)

Disagree that IDEA is excessively costly / burdensome (16)

Oppose suggestion that greater flexibility be authorized to combine funding streams (4)
IDEA is a condition-of-grant, not a mandate (10)

Express general opposition to changes in IDEA (135)

Express personal dependence on IDEA (63)

Reasons Given for Support of ACIR’s Proposals

[(#) indicates number of letters that include the comment]

Support increase in federal funding to authorized 40% level (83)

Concur with need for relief from IDEA requirements (8)

Support requiring parents to use ADR (17)

Support limiting individual ability to bring court challenges (3)

Support modification of funding formula to reduce overclassifications / other concerns (13)
Support deferring implementation decisions to state or local agencies (3)
Support elimination of state payment of attorney fees when plaintiff wins suit (1)
Agree that IDEA is overly litigious (9)

Agree that IDEA is excessively costly / burdensome (7)

Federal government should not withhold funds for non-compliance (4)

Express general support for ACIR’s proposed changes (11)



INDIVIDUALS WITH DISABILITIES EDUCATION ACT (IDEA)

Key to Comment Log

[The number is the identification # given to the letter as shown in the first column of the comment log.]

Supportive Comments (Total supportive comments: 18)

19, 31, 47, 56,77, 79, 109, 152, 161, 198, 427, 431, 434, 446, 466, 496, 499, 504

Mixed Support / Opposition (Total mixed comments: 83)

7,13, 18, 26, 28, 49, 54, 55, 61, 67, 69, 75, 82, 83, 84, 85,91, 92, 94, 104, 117, 105, 125, 127,
131, 132, 139, 145, 156, 163, 175, 176, 201, 202, 229, 234, 238, 239, 240, 242, 253, 260, 261,
264, 278, 281, 345, 388, 390, 396, 398, 399, 400, 401, 403, 405, 407, 410, 411, 414, 415, 416,
424, 426, 429, 433, 438, 441, 442, 447, 448, 460, 461, 465, 474, 475, 476, 479, 480, 487, 508,
512,517,519

Opposing Comments (7otal opposing comments: 191)

8,9,11, 14, 16, 17, 20, 21, 27, 29, 32, 36, 39, 40*, 41, 44, 48, 53*, 57*, 58*, 60, 61, 62, 63, 65,
68,71, 72, 74, 76, 81*, 86, 87, 88*, 89, 96, 99*, 101, 103*, 106*, 110, 112*, 116*, 118, 123%,
128*%, 129%, 130%, 133, 134*, 135*%, 136*, 137*, 138*, 140, 142*, 143*, 144, 146*, 147, 148,
149*, 151, 154*, 157*, 158*, 159, 160, 162, 164*, 167, 169, 174*, 193, 195*, 200, 205, 206*,
207*, 208*, 209*, 210*, 211%, 214, 215, 216, 217, 219%, 221, 230, 231, 232, 237, 241, 243,
248*, 249, 256, 257, 258, 267, 271, 272, 274, 276, 279*, 280, 283, 284-296*, 297-299*, 300*,
301*, 302*, 303*, 346-356*, 357*, 359, 360*, 361*, 362, 364, 365, 366, 368, 369*, 370, 371,
389, 391, 392, 393, 394, 395, 397, 402, 404, 406, 408, 409, 412, 413, 420, 425, 440, 449,

450* 451%, 454, 456, 458*, 459*, 463, 467, 468*,473* 477*, 478, 500, 502, 503, 507, 510, 511*,
513, 515*,516, 522

* Indicates comment is a form letter. (Some of the form letters include personal comments.)

Miscellaneous Comments: (Total miscellaneous comments: 2)

6, 491

Total Comments: 294

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups.

Comment Letter#  Qrganization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



AMERICANS WITH DISABILITIES ACT (ADA)

Comment Summary (Total Comments: 330)

There are 330 public comments that concern ADA. Of the 330, there are 21 that express
full support for ACIR’s proposed recommendations; 46 that express support for some ACIR
proposals and opposition for other proposals; and 258 that contain only opposing comments.
Five letters contain miscellaneous comments that neither support not oppose ACIR’s proposals.
The comments under “Mixed Support / Opposition” generally included language supporting
some flexibility in requirements or schedules, increased federal funding, or the consolidation of
ADA enforcement into a single federal agency; while at the same time opposing other ACIR
recommendations. [Note: 121 of the opposing comments were on pre-printed form letters. 198 of
the letters with ADA comments also contained comments on IDEA.]

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Persons with disabilities not represented on ACIR (8)

Under Section 504, public entities have had 20 years to comply (37)

Community Development Block Grant and other funds are available for ADA projects (10)
ADA is a civil right / not subject to ACIR’s review under P.L. 104-4 (163)

ADA is clear and concise on compliance / sufficient technical assistance is available (11)
Oppose single ADA enforcement agency at the federal level (24)

ADA is already flexible (51)

Oppose elimination of private right-of-action (106)

Local governments are hostile to the disabled / will abuse flexibility of implementation (49)
ADA creates a positive economic benefit / making people productive and independent (112)
ADA standards should not be made voluntary or optional for local governments (152)
Public & private sectors should be treated same / government should set example (6)

State and local governments should be encouraged to work with disabled groups @)
Personal experiences with discrimination - do not change the law (92)

Reasons Given for Support of ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Support single enforcement agency on the Federal level (1 9)

Support some limitation on private rights of action (2)

Support flexible schedules or requirements (21)

Support more money or more flexible uses of money (40)

Support more technical assistance, education, or Federal oversight (27)
General support for ACIR’s recommendations (16)

Miscellaneous Comments:

e Recommend DOJ certify model housing codes as equivalent to ADA requirements (2)
e Otherissues (3)



AMERICANS WITH DISABILITIES EDUCATION ACT (ADA)

Key to Comment Log
[The number is the identification # given to the letter as shown in the first column of the comment log,.]

Supportive Comments (Total supportive comments: 21 )

15, 52, 64,77, 79, 109, 152, 161, 163, 168, 172, 203, 269, 363, 422, 423, 431, 432, 446, 499, 504

Mixed Support / Opposition (Total mixed comments: 46)

5,13, 14, 18, 32, 49, 55, 61, 83, 84, 85, 90, 104, 108, 125, 133, 139, 145, 150, 155, 198, 228,
229, 234, 235, 238, 261, 266, 271, 278, 390, 433, 438, 441, 447, 448, 453, 460, 474, 475, 476,
483, 491, 508, 512, 517

Opposing Comments (Total opposing comments: 258)

1,4,8,9, 11,16, 17, 20, 21, 23, 27, 29, 42, 44, 45, 48, 53*, 57*, 58*, 60, 61, 62, 63, 65, 67, 68,
69, 71,73, 74,75, 76, 81*, 86, 87, 88*, 89, 91, 93, 95, 96, 97, 99*, 100, 101, 103*, 106*, 110,
112*%, 113, 116*, 117, 118, 119, 120, 122, 134*, 136*, 137*, 138*, 140, 143*, 144, 146*, 147,
148, 149*, 154*, 157%, 164*, 166*, 167, 169, 170*, 173, 174*, 175, 176, 182-190%, 191, 193,
196, 200, 201, 202, 204, 205, 206*, 207*, 208*, 209*, 210*, 215, 217, 218, 219*, 220, 221, 222,
225,230, 237, 239, 241, 242, 243, 244, 248*, 253, 256, 257, 258, 260, 264, 265, 267, 268, 270,
272,274,276, 277, 279*, 280, 281, 282, 283, 284-296*, 297-299*, 300*, 301*, 302*, 303*, 304-
341%, 342, 345, 346-356*, 358, 359, 360*, 361*, 362, 364, 365, 366, 368, 369*, 370, 371, 372-
374*,378*, 388, 418, 419, 424, 425, 426, 430, 439, 440, 442, 449, 454, 457, 459*, 463, 469,
470, 478, 488*, 490*, 500, 503, 505, 506, 507, 510, 511*, 513, 514, 515%, 516, 520*, 523, 524
* Indicates comment is a form letter. (Some of the form letters include personal comments.)

Miscellaneous Comments: (Total miscellaneous comments: 5)
3,6,15,165, 486
Total Comments: 330

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups.

Comment Letter # Qrganization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



ENDANGERED SPECIES ACT

Comment Summary (Total Comments: 20)

There are 20 public comments that concern the Endangered Species Act (ESA).
Of the 20 comments, there are 14 that express full support for ACIR’s proposed
recommendations, 3 that contain only opposing comments, and 3 that express support for
some ACIR proposals and opposition for other proposals. Respondents generally feel that
the report correctly calls for an expanded role for state, local, and tribal governments in
implementing the ESA. Continued federal standards, monitoring, involvement, and
funding, should accompany any increased role for state, local, and tribal governments.

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of letters that include the comment]

« States and local governments should not have an official role in the management and
planning decisions affecting the listing process beyond the traditional consultation
and full notice and comment requirements currently in effect (2)

« Exemptions to ESA should not be applied more extensively to minimize social and

economic impacts of recovery planning and listing procedures (3)

Economic development is not impacted or impaired by ESA requirements (2)

Oppose increased scientific peer-review in listing process (2)

Oppose increasing flexibility or reducing federal standards (2)

General opposition to ACIR recommendations (1)

Reasons Given for Support of ACIR’s Proposals
[(#) indicates number of letters that include the comment]

o States and local governments should have an official role in the management and
planning decisions affecting the listing process beyond the traditional consultation
and full notice and comment requirements currently in effect (10)

« Exemptions to ESA should be applied more extensively to minimize social and

economic impacts of recovery planning and listing procedures (6)

Local governments have inadequate decision-making authority (6)

Economic development is impacted or impaired by ESA requirements (3)

Support increased federal funding for ESA (2)

Support increased scientific peer-review in listing process (1)

Support increasing flexibility or reducing federal standards (2)

General support for ACIR recommendations (3)

Miscellaneous Comments

Cost benefit analysis use be used in listing decisions

Incentives rather than penalties should be used to encourage species protection
Citizen suits should not be limited

ACIR recommendations are too general



ENDANGERED SPECIES ACT

Key to Comment Log
[The number is the identification # given to the letter as shown in the first column of the comment log]

Supportive Comments (Total supportive comments: 14)

77, 152, 161, 199, 168, 198, 223, 236, 428, 446, 481, 504, 509, 529

Opposing Comments (Total opposing comments: 3)

84, 387, 495

Mixed Support / Opposition (7Total mixed comments: 3)

124, 491, 492

Total Comments: 20

NOTE: The comments in the following letters from public interest groups are not

included in the above totals. See separate table under Tab E summarizing the issues
raised by these groups.

- Letor# Organizati

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



DAVIS-BACON RELATED ACTS

Comment Summary (Total Comments: 22)

There are 22 public comments that concern the Davis-Bacon Related Acts. Of the 22,
there are 17 that express support for ACIR’s Davis-Bacon Related Acts proposal, 4 that express
opposition to ACIR’s proposal, and 1 technical comment. Four of the 16 supportive comments
expressed support for a repeal of the Davis-Bacon Act itself.

]

[(#) indicates number of letters that include the comment.]

D-B Related Acts protect against declining wages (2)

D-B Related Acts protect local economies (3)

D-B Related Acts are not unfunded mandates -- they only apply to grants (1)
Provisions in Related Acts concerning D-B are reasonable conditions-of-aid (1)
Repeal is not necessarily a budget savings (2)

Recordkeeping burdens have been reduced (1)

Repeal will hurt apprenticeship programs (1)

Support reform legislation now pending in Congress (1)

Reasons Given for Support of ACIR’s Proposal
[(#) indicates number of letters that include the comment.]

e General expression of support (4)
¢ Support revise threshold or other modifications to current laws (11)
e Express concerns with specific provisions in current law (5)



DAVIS-BACON RELATED ACTS

Key to Comment Log
[The number is the identification # given the letter as shown in the first column of the comment log.]

Supportive Comments (Total supportive coments: 17)

33,77, 111, 152, 161, 197, 236, 269, 423, 431, 432, 433, 446, 485, 491, 499, 504
[Note: The comments listed in bold suggested full repeal. ]

Opposing Comments (Total opposing comments: 4)
84,254,436,472

Miscellaneous Comments (7otal miscellaneous comments: 1)
6 (Technical Comment)

Total Comments: 22

NOTE: The comments in the following letters from public interest groups are not included in the
above totals. See separate table under Tab E summarizing the issues raised by these groups.

Comment Letter #  Organization

531 National League of Cities (NLC)

532 National Conference of State Legislatures (NCSL)

533 National Association of Towns and Townships (NAT&T)
534 The United States Conference of Mayors (USCM)

535 International City / County Management Assoc. (ICMA)
536 National Governors’ Association (NGA)

537 National Association of Counties



REQUIRED USE OF RECYCLED CRUMB RUBBER

Comment Summary (Total Comments: 9)

There are 9 public comments that concern required use of recycled crumb rubber.
Of the 9, there are 6 that express full support for ACIR’s proposed recommendation and 3
that are opposed.

Reasons Given for Opposition to ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Oppose repeal of required use of recycled crumb rubber (2)

Required use of recycled crumb rubber is not costly (1)

Required use of recycled crumb rubber is a condition-of-aid, not a mandate (1)
Use of recycled crumb rubber is environmentally sound (1)

Use of recycled crumb rubber is effective (1)

Reasons Given for Support of ACIR’s Proposals
[(#) indicates number of letters that include the comment]

Support repeal of required use of recycled crumb rubber (4)

Required use of recycled crumb rubber is costly (2)

Recycled crumb rubber use has unresolved environmental, health and safety issues ¢))
Use of recycled crumb rubber is ineffective (1)

General support for ACIR recommendation (3)



REQUIRED USE OF RECYCLED CRUMB RUBBER

Key to Comment Log
[The numbser is the identification # given to the letter as shown in the first column of the comment log]

Supportive Comments (Total supportive comments: 6)
77, 152, 161, 236, 432, 446

Opposing Comments (Total opposing comments: 3)

6, 199, 528
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ADVISORY COMMISSION
ON INTERGOVERNMENTAL RELATIONS

FEDERAL AGENCY AND CONGRESSIONAL RESPONSE TO
ACIR’S PRELIMINARY REPORT

THE ROLE OF FEDERAL MANDATES IN
INTERGOVERNMENTAL RELATIONS

Enclosed are responses by members of Congress and the Administration regarding ACIR’s
Preliminary Report The Role of Federal Mandates in Intergovernmental Relations. The
following respondents’ comments are attached: Representative James P. Moran;
Representative Donald M. Payne; Marcia Hale, Assistant to the President and Director for
Intergovernmental Affairs; Richard W. Riley, Secretary of Education; Carol M. Browner,
Administrator of the U.S. Environmental Protection Agency (EPA); Janet Reno, Attorney
General; Robert B. Reich, Secretary of Labor; Frank E. Kruesi, Assistant Secretary for
Transportation Policy, George T. Frampton, Jr., Assistant Secretary for Fish and Wildlife
and Parks; Eleanor D. Acheson, Assistant Attorney General, Office of Policy
Development, Department of Justice; Gilbert F. Casellas, Chairman, U.S. Equal
Employment Opportunity Commission; Representative Neil Abercrombie; and Senator
Christopher J. Dodd.

The following summarizes major points contained in the letters received. Attached to
some of the letters are more extensive comments on individual issues.

Representative James P. Moran

Representative Donald M. Payne:

e “..voted against the recommendations because of the limited opportunity of the full
body of members to meet, review the draft recommendations, air disagreements and
discuss different perspectives.”

e “If we are unable to convene a meeting where a full quorum is present, we would
prefer to have the final report present the full set of recommendations described in the
December 1, 1995 draft.”

e “ACIR’s proper role is to smooth bumps in the intergovernmental system, identify the
problems and build a consensus on appropriate remedies. ACIR compromises this role
and invites controversy when it endorses specific legislative remedies without a fairly
high degree of consensus among its members.”

800 K Street. NW. Suite 450, South Building. Washington. DC 20575
Telephone. (202) 653-5540  Fax: (202) 653-5429



The White House, Office of Intergovernmental Affairs:

“The draft report fails to respond to key questions the Congress posed to ACIR, and
instead focuses on policy issues well outside of ACIR Congressional mandate or area
of expertise.”

«...the draft report discusses the costs of mandates largely without examining their
benefits.”

«..the draft report focuses on the requirements of specific statutes without establishing
a sufficient framework for their consideration.” .

The Administration strongly opposes recommendations pertaining to Family Medical
Leave Act, Occupational Safety and Health Act, Fair Labor Standards Act, and
Davis-Bacon related acts.

“The preliminary staff draft also recommends several generic modifications to Federal
laws without carefully considering the consequences of such changes.”

“The preliminary staff draft recommends --again without adequate justification --
substantially weakening Federal environmental statutes.”

The Administration opposes recommendations pertaining to ADA and Individuals
with Disabilities Education Act (IDEA).

«_..concerned about the process for seeking public comment on the staff draft.”

Department of Education:

«...strong belief that inclusion of IDEA in the staff draft report is inappropriate because
IDEA enforces the Constitutional rights of disabled individuals...”

“_..it is neither realistic nor appropriate to link, as the draft staff report does,
compliance with IDEA requirements to dramatic funding increases.”

“...many of the provisions of the Administration’s proposal to reform and reauthorize
IDEA are designed to reduce burden and paperwork at the school, school district, and
State level and redirect those energies into improving educational outcomes for
disabled children.”

“The Administration’s proposal would require States to offer impartial mediation to
parents as a no-cost optional means of settling disputes...”

“Depriving parents and students of the ability to vindicate their rights under IDEA in
court, if necessary, is fundamentally inconsistent with the intent of the law to create
individual rights in those parents and students...”

«...the amount of litigation spawned by IDEA is not disproportionate.”

“Without correspondingly large increases in funding for Federal enforcement
staff...IDEA enforcement would be substantially undermined.”

“...it is unlikely that such parents and students would be kept out of the Federal courts
merely by removing IDEA’s cause of action.”

“Another weakness of the draft staff report is that it does not recognize that reform of
IDEA is a major priority of this Department...”



Environmental Protection Agency:

e “..we have -- as many governors, mayors, and county officials will attest -- made
tremendous progress in recent years implementing that commitment by providing
greater flexibility to states and localities while continuing to achieve improved
environmental results.”

e “..deeply concerned that implementation of the recommendations in the preliminary
draft would dramatically compromise public health and environmental quality.”

e “...major concerns with regard to four specific recommendations of the draft report as
they pertain to environmental quality: the recommendation to withdraw citizens’
rights in the enforcement of environmental laws; the call for significant relaxation of
water pollution control by municipalities; the proposed long-term goal of eliminating
federal authority to set and enforce standards for safe drinking water; and, the
proposal to limit federal authority to assure the effective control of harmful air
pollutants.”

“The proposal that health and safety standards applied to state and local government
be different than those applied to private industry and the federal government is
particularly troubling, as is the proposal regarding the Endangered Species Act.”

e . the proposal that a single federal agency be designated to make binding decisions
about each mandate warrants further consideration.”

«_.this staff draft directs little attention to the beneficial effects of federal mandates.”
«...if the ACIR report is going to assert the existence of a significant problem based on
the comments it received during the preparation of the draft report, the assertion
should be verified before inclusion in the report.”

Department of Justice:

e “(ACIR’s) recommendations are apparently based on the significant misperception that
the ADA (Americans with Disabilities Act) imposes expensive requirements on state
and local governments under inflexible deadlines.”

e *“..concerned that these recommendations, if implemented, would seriously undermine
the nation’s effort to meet its obligations to people with disabilities.”

e “.the ADA generally permits state and local governments to exercise substantial
discretion in determining how to make their programs accessible. In addition, cost is
appropriately considered in determining what the ADA requires and whether
compliance deadlines apply.”

e “The proposed extension of the compliance deadlines for the installation of curb ramps
demonstrates that the ADA, in its present form, is being implemented in a way that
permits state and local governments to consider local economic realties in making
ADA determinations.”

Department of Justice, Office of Policy Development:

e “This letter supplements the concerns already expressed in letters from Attorney
General Janet Reno...and from Marcia Hale, Assistant to the President and Director
for Intergovernmental Affairs...”



e “..concerned that the preliminary report and the staff working papers reach unfounded
conclusions based on inadequate analysis...”

o “Despite this exclusion [Section 4 of the Unfunded Mandates Reform Act], the
preliminary report recommends significant changes in the ADA and its implementing
regulations as they apply to State and local governments.”

e “The Department strongly urges the ACIR to reconsider these recommendations as
they apply to compliance and enforcement [of the ADA], and delete them from the
Final Report.” '

o “We would welcome the assistance of the ACIR in an effort to expand and improve
the technical assistance programs government-wide.”

e . the Final Report should reflect the significant efforts the Administration has made
to increase flexibility for state and local governments in implementing federal
programs.”

e “The Final Report should also reflect the legitimate health, welfare, safety and
environmental concerns underlying federal statutory requirements.”

e “The draft report is largely a reiteration of complaints without an independent analysis
of each alleged unfunded mandate, its burdens and benefits.”

e “The Final Report should also distinguish between federal “mandates” that require the
state or local government to exercise some governmental/regulatory function in a
particular way and other federal mandates that simply require all persons engaged in a
particular activity to meet the same standards.

o “..this proposal [to bar individuals from enforcing federal laws against state and local
governments] would severely limit the enforcement of federal law and its deterrent
effect.”

Department of Labor:

e “.the report’s recommendations on labor standards would seriously erode
intergovernmental relations and irrevocably harm this country’s commitment to
American workers by endangering their right to a safe and healthful workplace, to
minimum wage and overtime pay, and to family and medical leave...”

e “If the recommendations in the report were implemented, state and local government
workers would become second class citizens -- deemed unworthy of the same basic
protections as their neighbors, friends, and family who work in the private sector or
for Federal agencies.”

e “ACIR has not taken into account Congress’s instruction upon adoption of the
Unfunded Mandates Reform Act that the Commission actively consider the impact of
its recommendations on American workers, and that the Commission formulate its
recommended changes in Federal policies to enhance intergovernmental relations with
a view toward maintaining a commitment to vital national interests.”



Department of Transportation:

«_..the preliminary draft report indicates that a number of the issues the report raises
stem from the underlying statutes, rather than the regulations that implement them.”
«...the preliminary draft report does not appear to acknowledge the progress that has
already been made in regulatory reform through the Clinton Administration’s National
Performance Review initiative...”

DOT strongly disagrees with the recommendation to repeal drug and alcohol testing
for state and local government employees driving commercial vehicles and believes
that it should be withdrawn from the final report.

The recommendation to repeal requirements for metric conversion for plans and
specifications as a condition of receiving federal aid appears to be based on an
incorrect understanding of current conditions.

DOT disagrees with the ADA recommendations for various reasons.

Clean Air Act: “Greater flexibility in schedules for attainment would reduce the
burdens on states. The proposal to eliminate financial penalties based on such a low
threshold or standard as ‘good faith efforts’ could run the risk of significantly
weakening enforcement of national air quality standards.”

Department of the Interior:

“...the preliminary ACIR report reflects clear misunderstandings about the Endangered
Species Act (ESA) and fails to acknowledge substantial reforms put forward by the
Clinton Administration in making the law work more flexibly for States, local
government and private landowners.”

“Fundamentally, we question the characterization of the ESA as an unfunded
mandate.”

“More extensive use of the ESA’s exemption process is not necessary to balance
conservation and economic concerns.”

“...the report fails to acknowledge unprecedented reforms advanced by the
Administration to minimize economic consequences and increase flexibility of the
ESA”

“There are a number of recommendations included in the ACIR report that reflect
reforms we have already put into place.”

“There are several mischaracterizations of the regulatory provisions of the ESA within
the ACIR report that include inaccurate representation of Section 9 prohibitions on
‘taking’ of species.”



U.S. Equal Employment Opportunity Commission:

e “ADA’s employment provisions are modeled on the Rehabilitation Act and are not
new for most state/local governments.”

e “ADA’s reasonable accommodation/undue hardship provisions are based on the
Rehabilitation Act and are not onerous.”

e “The relatively minor costs of providing reasonable accommodation are offset by the
benefits resulting from increased employment of people with disabilities, reduced
dependence on Social Security, increased consumer spending by people with
disabilities, and increased tax revenues.”

e “The ADA specifically looks at such things as the cost of the accommodation in
relation to the particular employer’s resources, rather than using a “one size fits all”
approach.”

e “The EEOC has provided a wealth of guidance on an employer’s reasonable
accommodation obligations and the undue hardship defense.”

o “The ACIR report’s criticism of ADA enforcement mechanisms is unfounded in light
of established and workable procedures which have been operating for years under
federal civil rights statutes.”

e “.the report’s recommendation that private actions against state or local governments
should be barred is flawed in light of the ADA’s purpose to eliminate disability
discrimination.”

e “All new statutes inevitably have a general “break-in” period.”

Representative Neil Abercrombie:

e “Efforts to guarantee equal rights for citizens with disabilities would be set back by the
report recommendations to eliminate a private cause of action and to reduce state and
local governments’ compliance obligations under these statutes [ADA, IDEA].

e “Under the ADA and the IDEA, flexibility and reasonableness are integral throughout
the statutory language.”

e “It is simply unnecessary that compliance requirements by temporarily or permanently
suspended or made voluntary for states and counties experiencing financial difficulties
in complying with the law.”

e “..the federal government provides substantial education and assistance services. It
funds 80% of transportation costs, including construction and operation for the ADA.
Also, community block grants may be used to satisfy statutory requirements.”

e “.the ADA and the IDEA are not unfunded mandates; they are civil rights acts.”

e “To make the IDEA and the ADA local option laws is to reduce the disabled to
second class citizens.”



Senator Christopher J. Dodd:

o “Contrary to the expectation of some, the results [of Commission on Leave study]
indicate that businesses have not found that complying with the Act [Family Medical
Leave Act] was costly or presented an administrative burden.”

e “[ACIR’s} recommendation is based on the untenable finding that there is not
“sufficient national interest to justify” FMLA’s coverage of state and local employees.”

o “State and local workers have these same needs and deserve the same protection.”

o “.the ACIR’s report asserts that the FMLA increases costs to employers. The
findings of the Commission on Leave were available to the Advisory Commission.
Indeed, this data contradicts the ACIR’s findings on cost increases.”
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AND HUMAN RIGHTS

The Honorable William F. Winter

Chairman

Advisory Commission on Intergovernmental Relations
800 K Street, N.W.

Suite 450

Washington, D.C. 20575

Dear Chairman Winter:

We are writing to express our concern with the decision of a
majority of ACIR members to endorse a specific set of
recommendations on the "The Role of Federal Mandates in
Intergovernmental Relations."

We voted against the recommendations because of the limited

~ opportunity of the full body of members to meet, review the draft
recommendations, air disagreements and discuss dlfferent
perspectives. Obviously, the federal furlough and the government
shut down prevented many of the federal members from attending
the December 19 meetlng If we are unable to convene a meeting
where a full quorum is present, we would prefer to have the final
report present the full set of recommendations described in the
December 1, 1995 draft.

ACIR's proper role is to smooth bumps in the
intergovernmental system, identify the problems and build a
consensus on appropriate remedies. ACIR compromises this role
and invites controversy when it endorses specific legislative
remedies without a fairly high degree of consensus among its
members. Where a near consensus exists, a preferred
recommendation may be endorsed.

We look forward to an opportunity to raise our concerns at
the next meeting.

Sincerely,

—_ s

Japles P. Moran Donald M. Payne

PRINTED ON RECYCLED PAPER
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THE WHITE HOUSE
WASHINGTON

March |, 1996

The Ionorable William F. Winter

Chairman

U.S. Advisory Commission on
Intergovernmental Relations

800 K Street, NW

Suite 430, South Building

Washington, DC 20375

Dear Govermnor Winter:

1 am writing o cxpress my deep concerns about the preliminary staff draft of the
Advisory Commission on Intergovernmantal Relations (ACTR) Report: The Role of Federal
Mandates in Intergovernmenial Relations. The draft report fails to respond to key quastions
the Congress posed to ACIR, and instesd focuses on policy issues well outside of ACIR
Congressions! mandate or ares of expertiss. In addition, the drufl report discusses the costs
of mandates largely without examining their benefits. As a member of the Commission, J
opposc many of the specific recommendations in the report, and would like to work with you
and other members of ACIR to develop s mors balanced report of the Commission's work.

As you know, Title T of the Unfunded Mandates Reform Act of 1998 directs ACIR
to: (1) “review the role of Federal mandstes in intergovernmantal relations and their impact
on State, Jocal, tribal, and Federa] government objcctives and responsibilities, and their impact
on the competitive balsnce between State, local, and triby! governments, and the private sector
and consider visws of and the impact on working men and women on those same matters.”
(2) investigate the role of unfunded State mandaies on local governments; (3) make
recommendations in seven diffcrent general areas, including providing flexibility and
reconciling inconsisient mandstes; and (4) identify specific mandates that should be
addressed in each of thess 8reas. Congrass also instructed the ACIR $0 examinc measurement
and definitional issues involved in calculsting total costs and benefits of Federa) mandates.

The preliminary staff draft report does not adequately reflect this Congressional
charge. Unfortunately, the draft report focuses on the requirements of spacific statutes
without ssuablishing s sufficient framework for their consideration. ‘The report does little to
further consensus on fundamenta! questions such as how state mandates affect local
govemments and how we should measure the costs and bensfits of mandates. Instead, it
presents cursory and often misleading analyses of 14 Foderal health, safety, environmentsl,
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worker protection, snd civil rights laws. Mmﬁym!dlwmﬁduﬁeviMOfor
dmmmﬁugmnmdmmmudimdbym. ’

*created unfunded costs related to sxtending medical insurance coverage to employees while
oa Joavs, o tamporary hiring of replacement workers, and fo additional training and personne!
counsaling activities..” The report citas no supporting evidence for this claim, howevet.
Mu.ﬁmnpoﬁdouutukmwledumsubmﬁd booﬁsbmloymmmu,md
individuals of implementing FMLA requirsments. In addition, the Administration strongly
opposes the recommendations that would weaken other labor protections including propossd
changes to OSHA, the Fair Labor Standards Act and Davis-Bacon-related acts.

The preliminary staff drall also recommends severs! generic modifications to Federa!
laws without carsfully considering the conssyuences of such changes. For sxample, the draft
geport proposes climinating citizens' rights o sue state and local governments in enforce
Rederal mandates. The Administration strongly opposes this broad-sweeping change. Again,
the recommendation is based on 8 considerstion of costs but not of benefits. The draft report
simply asserts that citizen suits ezcate *budgetary unoertainties and substantial legal costs”
for state and local governments. The drall report does not document or quantify these costs,
or discuss the constructive role citizen suits bave played in strengthening enforcement of civil
rights, environmental, and other Federa! statutes.

The draft report's proposed changes to specific snvironmental laws are similarly
disconcerting. The preliminary staff draft recommends ~ again without adequate justification
— substantially weakeniny Federal environmenwl statutcs. For sxample, the draft report
recommends eliminating financial aid penalties for states that £ail 1o meet Foderal air quality
standards where such staics are making a good faith efforts comply. The Administation
opposes this proposal.  As the draft report itself notes, most states did not adsquately control
air poliution until strong Federal standards and enforcement mechanisms were put in plave.
Now that sanctions are mandatory, siates, with a few sxceptions, sre mosting compliance
deadlines, although sanctions have almost nevar been applied..

. Another particular concem is the report's recommaendations with respect to civil rights
laws for people with disabilities - specifically, the Americans with Disabilities Act (ADA)
and the Individuals with Disabilities Education Act (IDEA). The Administration opposss the
draft report's recommendations with respect 1o these laws.  Since the Unfunded Mandates
MMAadoumqplybdvﬂﬁgmm.hhmmpnm&rAcmw recommend
changes o these laws. Ths drall seports recommandations to eliminate 8 private right of

compliance as much as possible, and that this Administration has taken a coopsrative and
flexiblc approach in implementing the ADA and TDEA.
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1 am also concemned about the process for sesking public comment on the staff drafit. 1
urge you o ensure full public participation in the Commission's delibarations. 1 understand
_ the ACIR is sponsoring & March 6-7 Conference on Federal mandates and is charging an
admission fee. In my opinion, ehnzin;uminttismuxthmpprcpdmdwhmms
a barrier #o full public participation. 1 strongly ndomm.gadblepubﬁc mesting to seek
comment on ACIR's activities. '

As you know, the Clinton Administration has worked hard to strengthen the
intergovernmental partnership and to address stats and Jocal government concerns about
ynfunded mandates. The Prosident signed Executive Order 12875 during his first yeas in
office to ensure anmuusmamplmmwdmwm and communities.
In March of 1995, he signed the Unfunded Mandates Refofim Act. In addition, the
'Administration has propossd or supported modifying a number of Faderal laws to sase the
public scctor's compliance burden. FPurther, in implementing Yedenal laws, the

. Administration has sought to provide state and loc! govemments with enhanced technical
assistance and to help them take full advantage of the flexibility that slready exists in many

Foderal statutes.

1 have additional serious concems about many of the draft report’s recommendations
-not mentioned in this letter. Attached are comments prepared by Federal agencies and
depariments on the draft report. Federal agencies will also he forwarding comments t0 you
and the Commission directly. I urge you ¥ give their comments full consideration as the
Commission redrafts the report.

Sincerely,

%M .
Assistant 30 the P:‘idem and Dircctor for

ntsrgovernmental Affairs

Attachments

eC.



UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

March 6, 1996

Honorable William Winter

Chair

Advisory Council on Intergovernmental Relations
South Building, Suite 450 .

800 K Street, NW

Washington, DC 20575

Dear Governor Winter:

As a member of the ACIR, I share your commitment to effective
local, state, and federal partnerships and to development of a
useful, balanced report from ACIR to the Congress on Federal
mandates. In addition, as Secretary of Education I have a
special responsibility for implementing the Individuals with
Disabilities Education Act (IDEA) in a manner that is consistent
with the legislative goal of promoting educational opportunities
for children with disabilities. I am therefore taking this
opportunity to explain to you the grave concerns I have with the
IDEA portion of the draft staff report, beyond those noted in
Marcia Hale’s letter to you of March 1, 1996.

At the outset, I want to underscore my strong belief that
inclusion of IDEA in the staff draft report is inappropriate
because IDEA enforces the Constitutional rights of disabled
individuals under the Equal Protection Clause of the Fourteenth
Amendment and establishes statutory rights that prohibit
discrimination on the basis of disability. Section 4 of the
Unfunded Mandates Act itself indicates clearly that, for the
purposes of the Act, such rights are to be given a preferred
status. In addition, the rights established under IDEA are not
only personal rights, but rights that directly reflect the
fundamental cbligation of Statez and local governments to avoid
discrimination in carrying out their governmental functions. For
these reasons, IDEA should not even be included in the report,
and, to my mind, its inclusion makes the report unacceptable.

Turning to the specifics of ACIR’s draft recommendations, I have
the following serious concerns, each of which supports my view
that the discussion of IDEA should be dropped from the report:

(1) "Increase Federal Funding to 40% Level." While not
disagreeing in principle that it would be desirable to increase
the level of Federal funding, the five-fold increase called for
by ACIR is simply not realistic in light of current budget
realities. Moreover, as noted above, the obligations imposed on
States and local school systems under IDEA are rooted in the
Equal Protection Clause of the Fourteenth Amendment; IDEA was

400 MARYLAND AVE., SW. WASHINGTON, D.C. 20202-0100
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enacted in 1975, and signed by President Ford, to assist the
States and school systems to meet their basic Constitutional
obligations. Accordingly, it is neither realistic nor
appropriate to link, as the draft staff report does, compliance
with IDEA requirements to dramatic funding increases.

(2) "Relieve States From Administrative Mandates." As
described below, many of the provisions of the Administration’s
proposal to reform and reauthorize IDEA are designed to reduce
burden and paperwork at the school, school district, and State
level and redirect those energies into improving educational
outcomes for disabled children. These provisions are already the
subject of considerable Congressional interest.

(3) "Require Alternative Dispute Resolution actices." The
Administration’s proposal would require States to offer impartial
mediation to parents as a no-cost optional means of settling
disputes between them and the school district regarding services
provided to their disabled child. We considered, and rejected as
impractical, requiring parents to avail themselves of mediation,
based in part on the comments of State administrators with
experience in the operation of mediation systems.

(4) "No Private Right of Action." I am strongly opposed to
ACIR’s fourth recommendation, to require that any court challenge

based on IDEA be brought by State or Federal agencies, not
parents. My opposition is based on the following considerations:

(A) Depriving parents and students of the ability to
vindicate their rights under IDEA in court, if necessary, is
fundamentally inconsistent with the intent of the law to create
individual rights in those parents and students, and would call
into question the nature of the "rights" created.

(B) While one of the objectives of the Administration’s
proposal is to promote means of settling disputes between parents
and school systems without using litigation, the amount of
litigation spawned by IDEA is not disproportionate. IDEA serves
each year approximately 5.4 million disabled children in
approximately 16,000 school districts across the country, and
according to ACIR’s study, there were 61 reported cases in the
Federal courts under IDEA in calendar year 1994--on average,
slightly more than one in each State.

(C) Without correspondingly large increases in funding for
Federal enforcement staff (e.g., investigators, resolution
experts, and litigators)--an unlikely result in today’s climate,
and not called for by the draft staff report--IDEA enforcement
would be substantially undermined. Even if additional Federal
resources were available, it is hard to see how further
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"Federalizing" the enforcement function, of necessity involving
intrusive investigations and Federal versus State litigation,
would promote intergovernmental harmony and cooperation.

(D) As a practical matter, because the rights conferred on
disabled students and their parents by IDEA are rooted in the
non-discriminatory principles of other Federal laws that may be
enforced through a private right of action (e.g., section 504 of
the Rehabilitation Act of 1973 and the Equal Protection Clause of
the Fourteenth Amendment), it is unlikely that such parents and
students would be kept out of the Federal courts merely by
removing IDEA’s cause of action.

Another weakness of the draft staff report is that it does not
recognize that reform of IDEA is a major priority of this
Department, consistent with our mission of promoting education of
high quality for all children, and that reform is well under way.
Following extensive consultation with over 3,000 parents,
educators, and administrators, representing the widest possible
spectrum of views, the Administration presented its legislative
proposal for the reform and reauthorization of IDEA to Congress
on June 30, 1995. With an overall goal of improving educational
results for children with disabilities, that proposal anticipated
several concerns raised by ACIR and incorporates numerous
suggestions for reducing burden. Among the basic objectives of
our reform proposal are reducing administrative burden and
paperwork for State and local school systems and promoting the
resolution of disagreements between parents and schools through
mediation rather than litigation.

In closing, let me point out that the benefits of IDEA to America
have been significant. Through IDEA programs, millions of
students with disabilities have been helped to become fully
participating, working members of our society rather than be
dependent on public funds. Before the IDEA, some one million
children with disabilities were totally excluded from the public
school system, and another four million did not receive
appropriate educational services to enable them to have full
equality of opportunity. Since 1976, the number of disabled
children served has increased by 44 percent.

I appreciate this opportunity to express my deep concerns about
the discussion and recommendations pertaining to IDEA in the
draft staff report. I regret that, for the reasons described
above, I consider the inclusion of IDEA in the report, as well as
the draft proposed recommendations, to be unacceptable.

Yours sincerely,

T N \

Richard W. Riley



Office of the Attarnep General
Washington, B. @ 20530

February 8, 1996

The Honorable William F. Winter
Chairman
U.S. Advisory Commission

on Intergovernmental Relations
800 K Street, N.W.
Suite 450, South Building
Washington, D.C. 20575

Dear Governor Winter:

I am writing to respond to the recommendations with respect
to the Americans with Disabilities Act of 1990 (ADA) that were
recently published for public comment by the U.S. Advisory
Commission on Intergovernmental Relations (ACIR). These
recommendations are apparently based on the significant
misperception that the ADA imposes expensive requirements on
state and local governments under inflexible deadlines.

The ACIR preliminary report was issued pursuant to title III
of the Unfunded Mandates Reform Act of 1995, Pub. L. 104-4, 109
Stat. 48, which requires ACIR to conduct a study on the effect of
Federal mandates on state and local governments, and to report to
the President and to the Congress. However, the Unfunded
Mandates Act expressly provides that "the Act shall not apply to
any Federal regulation that establishes or enforces any statutory
rights that prohibit discrimination on the basis of .
disability." Despite this statutory restriction, the ACIR report
recommends significant changes in the ADA and its implementing
regulations as they apply to state and local governments.

The ACIR commendably recognizes the ADA’'s vital role in
meeting this nation’s obligation to ensure that citizens with
disabilities are not excluded from the mainstream of American
life. However, ACIR’'s preliminary report recommends significant
changes in ADA implementation. I am concerned that these
recommendations, if implemented, would seriously undermine the
nation’s effort to meet its obligations to people with
disabilities.

Unfortunately, as noted, the ACIR report relies on the
significant misperception that the ADA imposes expensive
requirements on state and local governments under inflexible
deadlines. In fact, the ADA is both flexible and reasonable.
The statute was carefully crafted to protect the right of people
with disabilities to participate in community activities while,
at the same time, avoiding the imposition of undue burdens on
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public entities. Following precedent developed under section 504
of the Rehabilitation Act of 1973 (section 504) which prohibits
discrimination on the basis of disability by recipients of
Federal funds, the ADA generally permits state and local
governments to exercise substantial discretion in determining how
to make their programs accessible. In addition, cost is
appropriately considered in determining what the ADA requires and
whether compliance deadlines apply.

One example of the inherent flexibility in the ADA is the
implementation of the requirement for the installation of curb
ramps. The ADA requires public entities to install curb ramps to
provide access to existing sidewalks if it is necessary to
provide program access and if it can be accomplished without
incurring undue financial and administrative burdens. This
requirement is not new; it has applied to public entities subject
to section 504 since 1977. 1In 1991 the Department of Justice’s
ADA regulation extended this requirement to public entities not
subject to section 504. The regulation established January 1995
as the compliance deadline for the installation of required curb
ramps, but provided that if necessary modifications could not be
achieved without incurring undue financial burdens, those
modifications would not be required to be completed within this
time period. Since that time, in response to concerns expressed
by members of Congress and others, the Department has proposed
further extensions of time for compliance. The proposed
extension of the compliance deadlines for the installation of
curb ramps demonstrates that the ADA, in its present form, is
being implemented in a way that permits state and local
governments to consider local economic realities in making ADA
determinations.

The Administration shares the ACIR’s commitment to achieving
effective implementation of the law without imposing excessive
costs on state and local taxpayers. We believe, however, that
the specific recommendations ACIR has made with respect to the
ADA will not be effective in ensuring that the rights of people
with disabilities are protected. To assist you in refining the
ACIR recommendations, the Administration will provide more
detailed comments on the ACIR report during the public comment
period. I look forward to working with you in the future on this
important issue.

Janet Reno
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January, 1896 )

AMERICANS WITR DISARTILYTIERS ACT t”&)

The U.S. Adviaory Committee On intergoveramental Relatiens
(ACIR) has published & preliminary repert pursuant to title III
of the Unfunded Mandates Reform Act of 1995, which requires ACIR
to study the effect of Federal mandates on state and local
governments and to recommend changes. Although the Unfunded
Mandates Act expressly provides that *the Act shall not apply to

7" - sny Fedaral regulstion that establishes or enforeso any statutory

rights that prohibit diserimination on the basie of . , .
disability," the Americans with Disabilities Act (ADA) and its
irplementing regulations are addressed in this report.

Summary: -DOJ Respouse to ACIR Repert

The report expressly recognizec that the ADA mandats ig
necessary becauss natiocnal policy goals i\utify its use; bowever,
it recommends ug:i:iemt modifications in the implementation ana
enforcement of the Act. Thosc rccommendations are based on some
significant micperceptions of the ADA raquirements.. The law and”
-dite !.mplemeatiag regulations and this Administration’s .
qaforcemant policies already address ANIR‘'g concerms.

Tho ACIR‘s asserticn that the ADA is 'gn‘.lin' £its a1 D~
legislation” replete with *rigid requiremeante* oimply miseap the
mark. Thd ACTR report fails te secogniza the e
flexibility of the ADA and its. iwmplementing requlations. '¥53
sxarple, states and localities arxs only required te proviad
"program access® rather than total rstrofit of all rgc:uti.u;
states and losalitics may use the law’s” *undus flauneial ey
administrative burden® defenss in complying wilLh t

he
80Cess ‘and sffective communications :.mrcmnto. muu
4180 provides states and localities additienal flexibility in
meeting compliance deadlincs.

— The ACIR’s misperceptions and specific recommendations are
Giscussed below. . .
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1) ACIR coacern: Ths ADA Oreates problems for Seate! and locsl
ts because of sxpensive retrofittiag and sexvics
delivery reguirements. '

e, W

« - The ADA doss not require expansive rerrefit er iq
sive sexvice dslivery requirsmgnts; Ax s result of Lhe
snsive nagotiations that sccompanied the passage ©f the ADA,
the Act includes & number of isions designed to ansure u fair
and balanced approach to tha implementaticn ©f the Act, including

tbhcolt of implementaticn.~ The statute includea meiu
limiLaticns shat recdgnize the naed to strike s balance betvesn
tle righl of individuals with disabilities to participate in--
public activities and the legitimate financial m_pporu::.on::,
édncerns vl state and 1oCal guvurnmentse. T

BN T etk

“he ADA doss not require feoxpensive retrofitt s Ticle 1II
of the ADA prohibits discrimination on the basigs ¢f disshility by
state and local governments, but it doss pot prescribe rigid
requiramants to achiave that cbjective. Yha ADA reQuirme statg‘
and local govermments to provide *program access.! This means
that they are rcquired to make their programs and activities, not
:\{n:g‘:ﬁting building, accessible to qualified individuals with

s ties.

Program access pruvides state and local governmants with they

epportunity to ba craative and flexible in their rssponse to the

ACt., Sor example, & service customarily pzovided ia an -
{naccessible location can be meved to an acocessible space when »
person with & mobility impesizment needs access to that service.
Por existing facilitias, physical changes are only required when
it is not possible to provide proyram access in any other way.

2n addition, the ANA does not lupose sxpensive scrvice
delivery yequirsmants. Al t:haugh stules and localities will
undoubtedly incur ¢oste in implementiug the ADA, :atsto and lucal
goveraments are never xsquired to take any astica shat would =
Tesult in & *fundamental siraration iun the nature of a progran,
‘service,_or activity® or ip funduo financial and administrative
birdane (& Tod

_ wiie ADA Tequires that mew buildings and facilities; and

alterations ta sﬁctinc duil ) -ndﬂgaouitlu‘. be bnht‘ t: bg
accensiblsn Thio sensible requiremant recoguiges that it is
easiest and least expansive to buiild in access Irom the astart.

3) AQSIR Cemcexzn: The ADA statutory language is confusing and
azbiguocus. :

CTRe ADA @ Dased on the familiar language aid wegul¥éments
of Becticn §06 of the Rehabilitatiem Act of 1977, as amended,
which prohibits disability-based discrimination by recipients of

@oos



ev ww. ww esere QP oVESIVVEEY QOIS

°° .GAUL/VE  18:21
R T Rooe

Federal financinl assistance, including state and logal
governments. Title Il merely wxtends this prohibiLion,to stata
and local programs that do net receive radaral funds.

Therefore, dtate and l6éal goveraments hava had over Cwenty
Yeals to become familior with terms such as “reasonable —~
Accommodation” and *undue hardship® and eourts hava had 8
nimilarly pericd to dovelop case law under the Acti? The
enly *novel® te:m ussd in the ADA is "readily achievable® and
that term applies only to certain private entitiem covered by
title IIX OFf Lhe ADA. It does not »Ezy to state snd loocal
governmnnts (which are coveared by title ID.

The purpose ol using thess familiar terms was to ensure thal
state and local govesnments zetained the flexibility reguired to
enable each enticy to develop its own method of oauplyin? with
the ADA, in light of its unique circumotances in a changing
environment. )

ACIR ¢orrectly notes that state and looal ernmenta have a
batter understanding of Lheir specific gccessibility problmcs and
how to address them. It recommends modifying the to change

: its orientation from "rigid requirements toward a focus on goals
i and goal attainment schedules.”

L

—_ The ADA appropriataly focuses on the broad goal of
elinminating digability-based discrimination. And, by smploying
some of the concepts criticized by ACIR, it does precisely that.
FOr example, the purpose of the "undue burdan® dcfense is to
allew sach governmmant to decide whalL actions to take in light of
tha resources available for use in the funding and operation ot a
dervice, program, or activiem

. Rowevesr, there is am inconsligtency betwecn ACIR’S
fecomiendation that the ADA be modified Lo prohibit the
iuposition of strict and rigid requiremenis and its eriticisw-of
the provisions of the ADA that alrsedy give state snd locad
goveramants the flexibility te adapl. te changing local..
condiLiona.. ACIR should look again at the temms it previously
found objsctionableo in light of the rich hiobor{ ot state and
local governmental practices, agency linterpretalicns, and
Judicial Gecisions. _ :

3) ACIR Recommandaticn: Federal funding £6r ADA coxpliaats .
should Bs increased or the ADA should de modified tu slleow ssate
and lecal governmenta to meet ADA substantive reguiramspes and
caxplinnee deadlises in a manmar that racognizes their technical
and budget constraiats.

The ADA is a civil zights atatute. As such, it has bean
exprassly exempted by Congress from this "unfundsd mandates®
review becauss It is simply not” scceptadblv-to conditlom the-civir~

2 T
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sights of citizens with digadilities on the availability &f
Paderal grants to state and locsl governments, ° ¢

The ADA is emphatically not ®one size fits all® legislatien.
As. noted above, the ADA regulations provids considerable
£lexibility to state- and-local: governments in detormining how-to
best<inplewsms the-law. Rather than impesiny inflexible
substantive requirements, the title II rosulaticn requires state
and local governments to conduct a sslf-evaluation (to identlify
problems and facilitate the process of establishing compliunce
goals) and to develop & transition plan that ewilublianes a
schedule foz attaining thase goals. Bvery item in the transition
plan, Jlancluding its complelion duiLe, lw subject to the ecaveat
that it is not required if it constitutes a fundamental
alteration or results in an undue burden. Therafore, the
compliance deadlines are inherently flexible. 'In addition, the
Daparcmant of Justice is now propesing to amand the title 12
regulation to clarify the compliance gndlinu applicable to the
ingtallation of curd ramps.

. Thasa raquiramanta ampawar starnd and” Iocal gavarnmenna: and
make it possible for each community to creats & plan and a
schedule for reaching the goals of the ALA that take inte account

the specific needs of that community and the rescurces avallable
‘to meet those neasds,

4) ACIR Reccomendation: A ungh Federal enforcement and
assigtance agency should de designated to coordinate enforcsment
and technical assoistance. ) '

This recommendation is apparently based on the misplaced

ase
concern that Pederal enfercemant of ADA 45 uncoordinated and

@ivided among too many departments and sgeucies of the
governmant. The developmont and implementation of the ALA
enforcement policies applicable to wmost units of state and local
overnment is, in fact, limited to two Pederal agencies:, the
qual loyment Opportunity Commission (X2OC), which is
responsiblc for implemsnting the ADA‘0 prohibitica oa employment
discriminntion, and the Department of Justice, which is already
responsible for coordinating the implementation and enforcement
ef all title IX :o?.\ircmu exaspt for tho requircmcats that
apply ealy to public transportation providers, which £all within
levsiits £iied by the P 2"?3%’* nmant ELAG {nveive stac
awsuits e Pedsral rament voive gtate ox
g:.cui. A ents will ba f£iled cnly by the Departmant of
ustice?

Ths gﬂlininuv TepOTt correctly motes that eight Fedaeral
agencies have been assigned an enforcement role under title II of
the ADA. HoweVer, thé Teport-zailsg-to nOTe:that-the enforcement
suthority of thase agencies under sitle II is limited te the
ability.to investigate-complaints of.diserinination and-to

ade-
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attempt to negotiste resolutienw All sight agspcies are
Tequired to £Oollow DOU’s regulation and enforcembnt pblicics. As
a result, state and local governmanta are fot subject o
eenflicting or inconsistent standerds.

The agencies deaignated to investlgate title IX cemplaints
ware selected bacausc 6f their expertisa in the rsgulated subject

‘mattar, These agencics have well-established programs to

investigule Section 504 ocomplaints againkt recipieuls of Pederal
£inancial assistance. Becsuse title I1 cnmplaints frequently
allsge viclations of Section S04 as woll, designuted agen
syatém reduves tha burden on state and local agencies by allowing
a eingle agency to investigate both vioclitinns at the same time.

This System also assures otate and local govarnmenis that
invesiigericns will be carried eut hy an agency familiar with the
nature of rheir prugrams and the constrsintes th-y oparate under.
For example, cemplauints about achools are iavestigated Dy the
Department of Bducation; complaints about access to parks are
investigated by the Dupartment of the Iaterier. 131t all
{nvestigations ware consolidated in one agency, & grmat deal uf
expertise would be losi.

To date, tha systen hus worked woll. Thexe is no evidencwu
that conselidating all rusponsibility for technical ssfistance
snd inveatigationa in a single bureaucracy would benefirn state
and local governments.

5) ACIR Reocumendatican: Tawsuits :gatnlt state snd local
gevernments should be linmited to actiens brought by the Federal
government. )

This recommendatiun apparenLly stems £rom ACIR’s concern
that the ability ot individuals Lu sue may €rocte enormous
litigation costs snd adminiatrative uncertainty tor stste and
local gevernments., As applimd to the ADA, this recommendation (a
unaccsptable becauss it would mean that Americans with
dlsadilities would be singled cut as Lhe only pedple unable to
ssuk the assistance of the courts to sanforce statutorily
prolected civil rights.

It is preferable 90 implemant ths ADA through voluntary
eemplisnce. or, whon disputes arise, through alternative means of
digpute resclution. Rowsver,. altarnative disputs resolution, toy
be successful, must be accompanied by & slrong enfoxgement j
policy.4 If privaty individuasls ars unable to sus te enforce
rhalyr owu yights, public antities wlll have 00 incentive to
coumply wilh the law.

€) AZIR Conoerns The Federal 'ov.znnaat.tn- et provided
rurfficient Scohuical sosistance to halp entities comply with the
ADA.
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- ga provide tcchnical assistance about the ADA an
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The Federal government hss mountaed an unp:osngoa ogictgort
. vely.
pursuing epportunities to this efforts Esch of the °
Fadaral agencies that hao g‘a‘m Yoli. making role has
established an extonsive technical assistance program to provide
covered sntities with information about how to comply with the

Technical assistance is doveloped through Faderal gzant
programs under which private entitico develop specialised
materials targeted tu specific sudicneces. Through & Departmeat
of Justiocs grant, salected ADA Technical Assistancs materiale
have been distributed to 15,000 libraries natiocawide. The
Dupartaoent of Bducatien has funded & regional nctwork of ten
Disubility and Business Technical Assistance Centcrs that provide
ADA information and guidanee to covered entities. Im additien,
the Departmenl of Justice is considering a propossl to establish
an ADA olearinghouse of technical assistance materials.



U.S. Department of Justice

Office of Policy Development

Assistant Attorney General Washington, D.C. 20530

March 29, 1996

The Honorable William F. Winter

Chairman

U.S. Advisory Commission on
Intergovernmental Relations

800 K Street, NW

Suite 450, South Building

Washington, D.C. 20575

Dear Governor Winter:

I am writing on behalf of the Department of Justice with regard to the discussion of
federal mandates addressed in Preliminary Report of the Advisory Commission on Intergovern-
mental Relations ("ACIR"), entitled The Role of Federal Mandates in Intergovernmental Rela-
tions.! This letter supplements the concerns already expressed in letters from Attorney General
Janet Reno by letter of February 8, 1996, and from Marcia Hale, Assistant to the President and
Director for Intergovernmental Affairs by letter of March 1, 1996, regarding the recommenda-
tions in the preliminary report and the staff working papers concerning the Americans with
Disabilities Act of 1990 (ADA) as well as the environmental laws.

The ACIR preliminary report was prepared pursuant to title III of the Unfunded Mandates
Reform Act of 1995, Pub. L. 104-4, 109 Stat. 48. Section 302 of the Act requires the ACIR
to conduct a study on the effect of Federal mandates on State and local governments and to
report on its findings. However, we are concerned that the preliminary report and the staff
working papers reach unfounded conclusions based on inadequate analysis, and we hope to work
with the Commission to address the Department’s concerns before the Final Report is issued.
Our concerns are summarized below and explained more fully in the enclosed attachments.

The Americans with Disabilities Act

Section 4 of the Unfunded Mandates Act expressly provides that "the Act shall not apply
to any Federal regulation that establishes or enforces any statutory rights that prohibit discrim-
ination on the basis of . . . disability." Despite this exclusion, the preliminary report recom-

! These comments address the version dated (at p. 1 January 5, 1996, which includes as Appendix A the
"Staff Reviews of Mandates” (dated December 1, 1995).
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mends significant changes in the ADA and its implementing regulations as they apply to State
and local governments.

In our view, the changes recommended by the preliminary report would seriously under-
mine the nation’s efforts to provide equal opportunity for people with disabilities. Therefore,
the Department strongly urges the ACIR to reconsider these recommendations as they apply to
compliance and enforcement, and delete them from the Final Report.

The staff working paper that was published along with the preliminary report indicates
some concern that public entities need more technical assistance from the Federal government
to facilitate ADA compliance. The Department shares this concern. Under title V of the ADA,
each Federal agency that is authorized to issue ADA implementing regulations is required to
provide technical assistance to individuals and entities that have rights or responsibilities under
the ADA. The Department of Justice coordinates ADA technical assistance government-wide,
conducting reviews of materials developed by other agencies to ensure accuracy, chairing an
ADA Technical Assistance Coordinating Committee, and other initiatives. Although we believe
that Department has been successful in providing ADA education to millions of people, we
believe that there is still more that could be done. We would welcome the assistance of the
ACIR in an effort to expand and improve the technical assistance programs government-wide.

Environmental Issues

In general, the Department believes that the Final Report should reflect the significant
efforts the Administration has made to increase flexibility for state and local governments in
implementing federal programs. The Final Report should also reflect the legitimate health,
welfare, safety and environmental concerns underlying federal statutory requirements. The draft
report is largely a reiteration of complaints without an independent analysis of each alleged
unfunded mandate, its burdens and benefits. The Final Report should also distinguish between
federal "mandates” that require the state or local government to exercise some governmental/
regulatory function in a particular way and other federal mandates that simply require all persons
engaged in a particular activity to meet the same standards. Several of the statutes described as
"mandates" within the scope of the ACIR draft report and staff working papers are actually
mandates of the latter category, for which a distinction between governmental and private actors
is either inappropriate or represents a fundamentally different policy issue.

One of the most significant policy concerns for the Department is the draft recommenda-
tion that individuals be barred from enforcing federal laws against state and local governments.
See § 4, page 5. The preliminary report provides no discussion of how this proposal would
deprive citizens who are adversely affected by violations of an opportunity to obtain enforcement
of the very statutes designed to protect them. As a practical matter, this proposal would
severely limit the enforcement of federal law and its deterrent effect.

Conclusion

Thank you for the Commission’s responsiveness to the concerns that have been raised
regarding the issues discussed in the preliminary report. The two attachments to this letter
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provide additional information for your consideration. If you require additional information or
assistance as the Commission develops its final report, we would be happy to assist you. We
look forward to working with you in the future on this important issue.

Sincerely,

%Qewwvﬁ Acver ——

Eleanor D. Acheson
Assistant Attorney General
Office of Policy Development

Attachments



THE AMERICANS WITH DISABILITIES ACT

The preliminary report recognizes that the Americans with Disabilities Act of 1990
(ADA) provides "important and necessary social benefits,” but it nevertheless recommends
sweeping and potentially destructive modifications to both substantive and procedural aspects of
the law because it finds that the ADA "is creating problems for state and local governments. "
It is apparent from reading the preliminary report that most, if not all, of the "problems” that
it perceives result from significant misperceptions about what the ADA actually requires. This
misunderstanding is particularly significant with respect to the cost of implementing the ADA.
However, the preliminary report also appears to misunderstand the roles of Federal agencies and
individuals with disabilities in ADA enforcement.

ADA COMPLIANCE

The preliminary report is filled with references to costs -- the anticipated costs of
"expensive retrofitting and service delivery requirements," the anticipated costs of lawsuits
arising out of the ADA’s "ambiguous statutory language," and the penalties for noncompliance.
The preliminary report proposes two solutions to the cost problem: either Federal funding for
ADA implementation should be increased or substantive provisions and compliance deadlines
should be modified to allow state and local entities to comply in way that recognizes state
budgetary constraints. Both of these "solutions" address a nonexistent problem.

The ADA was passed in 1990 with overwhelming bipartisan support. The concerns now
being raised by the preliminary report were considered by Congress prior to the enactment of
the ADA. As a result of the extensive negotiations that accompanied the passage of the ADA,
the Act includes a number of provisions designed to strike a balance between the right of
individuals with disabilities to participate in public activities and the legitimate financial and
operational concerns of state and local governments. Rather than prescribing stringent
requirements, Congress chose instead to empower state and local governments by allowing them
to take into account the specific needs of each community and the resources available to meet
those needs. As Senator Dole stated in the final Senate debate on the ADA, "it is a just and fair
bill which will bring equality to the lives of all Americans with disabilities." As the Department
has previously noted, the ADA is emphatically not inflexible, "one size fits all" legislation.

The ADA regulations already provide state and local governments with considerable
flexibility to determine how to best implement the law. At its most basic, title II of the ADA
requires covered entities to provide "program access," that is, to provide access to government
programs, services, and activities. Physical renovations are only required if programs and
activities can not be made accessible in any other manner.

Instead of dictating the changes to be made, the title II regulation requires state and local
governments to engage in a process of self-evaluation. After identifying barriers to access and
setting compliance goals, each public entity is required to develop a transition plan that
establishes a schedule for making any structural changes necessary to achieve program accessi-
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bility. Every item in the transition plan, including its completion date, is subject to the caveat
that it is not required if it constitutes a fundamental alteration or results in an undue burden.
As a result, both substantive requirements and compliance deadlines are flexible and allow
decisions to be made in light of the resources available to each community. Thus, the
preliminary recommendation that the ADA be amended to permit state and local governments
to meet ADA goals in a manner that recognizes the constraints they face is unnecessary because
the ADA already anticipates that the fiscal concerns of covered public entities will be a factor
in their ADA implementation decisions.

With respect to the alternative recommendation, that Congress appropriate funds to pay
for ADA compliance, the Department believes that, although it is surely within the discretion
of the Congress to appropriate funds to facilitate ADA compliance, it is totally inappropriate to
make the civil rights of citizens with disabilities contingent on the availability of Federal grants.

ADA TECHNICAL ASSISTANCE AND ENFORCEMENT

The preliminary report also recommended that a single Federal agency should be
designated to coordinate all ADA technical assistance and enforcement activities. This
recommendation is apparently predicated on the belief that having a single enforcement agency
will make it easier for state and local governments to comply. The Department believes that this
recommendation, if implemented, would complicate, not simplify, ADA implementation.

Technical Assistance

Under title V of the ADA, each Federal agency that is authorized to issue ADA imple-
menting regulations is required to provide technical assistance to individuals and entities that
have rights or responsibilities under the ADA. The Department of Justice coordinates ADA
technical assistance government-wide, conducting reviews of materials developed by other
agencies to ensure accuracy, chairing an ADA Technical Assistance Coordinating Committee,
and other initiatives.

In providing technical assistance, the Department promotes voluntary compliance with
the ADA by providing free information and assistance to businesses, state and local govern-
ments, people with disabilities, and the general public. Each year, more that 1 million people
are assisted by the Department and our technical assistance grantees.

In addition, the Department operates a toll-free ADA Information Line receiving 75,000
calls a year; develops and disseminates ADA publications; provides ADA training at meetings
nationwide; conducts outreach to broad and targeted audiences that have included mayors, local
Chambers of Commerce, and millions of businesses; and, through grants, works with trade
associations and others to develop and disseminate materials tailored to meet the needs of
specific audiences, including town officials, law enforcement officers, and others in the public
sector. '
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The Department also produces a wide range of technical assistance documents, including
technical assistance manuals and yearly updates; ADA-TA, a technical assistance series aimed
at businesses, state and local governments, architects, and others explaining efficient ways to
comply with the ADA; and question-and-answer publications on specific topics. These and the
ADA regulations may be ordered from the Department or obtained electronically through the
our electronic bulletin board or the Internet and the Department’s technical assistance materials
and those developed by grantees are disseminated to 15,000 local public libraries.

The Department is committed to ensuring that effective ADA technical assistance is
provided to the public and we would welcome ACIR’s support for this effort.

Enforcement

As the Department’s earlier comments pointed out, the primary responsibility for the
development and implementation of the ADA enforcement policies is now assigned to two
Federal agencies: the Equal Employment Opportunity Commission (EEOC), which is
responsible for implementing the ADA’s prohibition on employment discrimination, and the
Department of Justice, which is responsible for coordinating the implementation and enforcement
of the requirements applicable to most state and local programs. These agencies have
established close working relationships with each other to ensure consistency in policy matters.
Only the Department of Justice may file ADA lawsuits against state or local governments.

Other agencies that have a role in ADA policy development are the Department of
Transportation, which develops and implements the ADA requirements applicable to transpor-
tation providers; the Federal Communications Commission, which regulates the telecommuni-
cations relay system required by the ADA’s amendments to the Communications Act of 1934;
and the Architectural and Transportation Barriers Compliance Board, which develops guidelines
for the accessible design of buildings, facilities, and vehicles subject to the ADA.

The other Federal agencies that have ADA enforcement roles derive their authority from
regulations issued by the Department of Justice under title II. These agencies implement policies
established by the Equal Employment Opportunity Commission or the Department of Justice in
conducting ADA investigations. These "designated agencies” are responsible for investigating,
and attempting to resolve, complaints alleging violations of title II by public entities that are
provide programs and services that fall under functional areas in which a designated agency has
expertise.

The designated agencies and their areas of responsibility include:

1) Department of Agriculture (farming, raising livestock, and operating agricultural
extension services).
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2) Department of Education (libraries, elementary and secondary education, and
post-secondary education (other than schools of medicine and other health-related
professions).

3) Department of Health and Human Services (health care and social services,
medical and other health care-related schools, community services organizations,
and preschool and day care programs).

4) Department of Housing and Urban Development (public housing and housing
assistance programs).

5) Department of Interior (lands and natural resources, water and waste manage-
ment, environmental protection, energy, historic and cultural preservation, and
museums).

6) Department of Labor (labor and the work force).

7) Department of Transportation (transportation, including highways, public trans-
portation, traffic management (non-law enforcement), automobile licensing and
inspection, and driver licensing.

The Department of Justice retains responsibility for law enforcement, public safety,
courts and correctional institutions; economic development, banking and finance, consumer
protection, insurance, and small business; planning, development, and regulation: state and local
government support or administrative services, and any other government functions not assigned
to designated agencies.

These agencies were designated to implement title II because each of them had consider-
able experience in implementing section 504 of the Rehabilitation Act of 1973 (section 504) as
it applies to public entities that receive Federal financial assistance from these agencies. These
responsibilities were assigned to these agencies under section 504 long before the ADA was
enacted, and they remain in effect. Because most alleged violations of title II by a public entity
that receives Federal funding would also violate section 504, delegating authority to these
designated agencies to investigate title II complaints serves to reduce the expenditure of
government funds by enabling a single agency to investigate each complaint that may violate
both statutes. Consolidating title II enforcement authority in a single agency would increase, not
alleviate, the burden on public entities because public entities could then face separate investiga-
tions of each fact situation that might constitute a violation of both title IT and section 504.

In addition, consolidating the ADA investigatory authority in a single agency would
deprive both individuals with disabilities and state and local government agencies of the benefits
derived from having investigations conducted by designated agency personnel who have subject
matter expertise with respect to the operation of the program that is being investigated. For
example, the Department of Education investigates complaints against school systems because
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of the agency’s knowledge about the day-to-day operations of schools and their experience in
school funding programs. The agency also has expertise about other statutory obligations that
may affect a school district’s ability to comply with the ADA. Similarly, the Department of
Transportation, in investigating title I complaints against public transportation providers applies
not only its knowledge of the ADA and section 504, but also the subject matter expertise derived
from its obligations to provide Federal financial assistance ta ensure the effective operation of
transportation systems.

The Department of Justice has seen no evidence that consolidating all responsibility for
technical assistance and investigations in a single bureaucracy would benefit state and local
governments. To the contrary, we believe that consolidating ADA authority in a single agency
would make implementation unnecessarily difficult by removing the enforcement authority from
agencies that have the best understanding of the specific program constraints faced by state and
local agencies.

Enforcement by Private Litigants

Finally, the Department wants to reiterate its objection to the preliminary
recommendation to eliminate the role of private litigants in ADA enforcement. This
recommendation is fundamentally unfair. To make individuals with disabilities dependent on
Federal government intervention to resolve disputes with their state and local governments would
unacceptably deprive these citizens of the right to seek judicial protection of their civil rights
without reliance on government intervention. It is particularly inappropriate to single out people
with disabilities as the only group protected by the Federal civil rights laws that would lose their
right to a private right of action.

Furthermore, the ADA’s private right of action has not led to an explosion of title II
litigation. In an informal July 1995 survey we found that there had been fewer than 500 ADA
lawsuits filed nationwide that involved state or local governments. In fact, most complainants
seek to resolve their complaints in other ways, using the Federal administrative remedies,
alternative dispute resolution, or using state and local grievance processes. Therefore, elim-
inating the private right of action under title II would have minimal effect in terms of reducing
the actual burden of ADA compliance for state and local governments, while at the same time
sending the message to individuals with disabilities that they are less entitled than other citizens
to seek judicial redress of their rights.



ENVIR NTAL MANDATES

As an initial matter, it should be noted that the Administration has made significant
efforts to increase flexibility for state and local governments in implementing environmental
programs. The Final Report should reflect those efforts. For example, the Department’s
Environment and Natural Resources Division works closely with state and local enforcement
agencies in enforcing environmental law. It has emphasized'cooperative enforcement through
joint enforcement actions, through training and support of local prosecutors, and in the develop-
ment of enforcement policy. The Division frequently works with state attorneys general and
environmental agencies, local prosecutors, and the National Association of Attorneys General
(NAAG). In addition, the Division coordinates its litigation on behalf of the Secretary of
Interior for the benefit of Indian tribes with the affected tribe.

The preliminary report appears to be largely based on complaints by some representatives
of state and local governments and not an independent analysis of each alleged unfunded
mandate. As a result, the preliminary report fails to appropriately take into account the health,
welfare, safety and environmental concerns underlying the statutory requirements. For example,
the Clean Water Act and the Clean Air Act were a federal reaction to a national pollution
problem that the state and local governments had been unable to solve. The detailed
requirements and sanctions imposed by the Clean Air Act amendments of 1990 (criticized on
page 14) were enacted only after many localities failed to meet repeated deadlines for air quality
standards.

The preliminary report provides no factual basis by which the Commission could
determine whether a particular mandate is unnecessary; rather, it reports what survey
respondents thought was burdensome. We appreciate that lack of funding precluded a more
analytical approach. However, the Commission should make recommendations to Congress
based on facts, not reiterate anecdotes and complaints. The methods used in the preliminary
report are inadequate to analyze whether the congressional goals of clean air, clean water,
protection of species, etc., can be met if the preliminary report’s recommendations are adopted.
For example, the preliminary report recommends establishing "a long-term goal of returning to
the states full responsibility for safe drinking water standards," and notes that "prior to 1974,
states had responsibility for the safety of drinking water, but * * * generally relied on standards
set by the Public Health Service.” Preliminary Report at 13. The preliminary report fails to
acknowledge, however, that before enactment of the Safe Drinking Water Act (SDWA) in 1974,
more than one-third of tap water samples evidenced bacterial or chemical contamination
exceeding the voluntary Public Health Service limits. Fifty-six percent of systems had physical
deficiencies that could seriously affect safety. Sixty-nine percent of systems failed to test half
the basic microbial samples recommended by Public Health Service. The SDWA has brought
real progress, which this report should acknowledge.

At several points, the preliminary report proposes an untenable choice between increased
federal funding for environmental infrastructure, such as sewage treatment plants, and decreased
protection for communities and their environment. For example, the preliminary report’s
discussion of the Clean Water Act suggests that state and local governments should not be
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required to comply with federal environmental standards absent federal funding. The
preliminary report should reflect that the concept that polluters must comply with the law and
pay for the contamination they cause applies universally to all polluters, not just state and local
government. Local governments operate sewage treatment systems, public water supplies, and
landfills. It is the nature of these activities, not the nature of the entity which operates them,
which requires compliance with environmental laws. Additional federal funding for publicly
owned treatment works may well be desirable. However, the lack of federal funds does not, and
should not, discharge the industrial and domestic users of these municipal systems from
responsibility for preventing environmental harm by their activities.

The preliminary report recommends that individuals not be permitted to bring lawsuits
against state and local governments to enforce federal requirements. See § 4, page 5. This
recommendation would limit enforcement against state and local governments to federal
agencies. That would eliminate the ability of those citizens who are adversely affected by
environmental violations to seek enforcement of statutes designed to protect them. As a practical
matter, it would severely limit the enforceability of federal law and its deterrent effect because
cities and states could logically assume the likelihood of enforcement would be significantly
reduced. At a time when many are calling for reduced federal oversight and smaller federal
budgets, it would be particularly problematic to eliminate citizen enforcement, which provide
direct redress for citizens and communities affected by violations of federal law without
increasing federal bureaucracies. In addition, the Final Report should recognize that state and
local governments have themselves used the citizen suit provisions, on occasion, to bring suit.

This recommendation to eliminate citizen enforcement fails to recognize an important
distinction between two different types of federal "mandates” -- mandates that require the state
or local government to exercise some governmental/regulatory function in a particular way, and
mandates that simply require all persons engaged in a particular activity to meet the same
standards. But the recommendation suggests that citizen suits should be barred from even this
limited class of cases. In our view, citizen suits for this kind of non-compliance are entirely
appropriate.

Finally, the preliminary report should be revised to acknowledge the intent of federal
laws reviewed, and to address misstatements of fact and law contained in its description of the
following federal statutes.

Safe Drinking Water Act (SDWA) -- First, both the preliminary report and the first para-
graph of the "Background" section of the staff preliminary working paper state that "There are
an estimated 58,530 systems * * * . While 15,740 systems are privately owned, 82 percent of
the urban systems are government owned."” This suggestion, that only about 25 percent of water
systems are private, is in error. According to EPA, approximately half of the nation’s water
systems are privately-owned, for-profit businesses.

Second, these descriptions reiterate "concerns” of owners and operators of water systems
have about "being held equally accountable for violations that are genuinely health related and



3

for failure to follow exactly prescribed schedules or testing procedures.” Compliance with test-
ing procedures is fundamental to the protection of public health. If water systems are allowed
to avoid testing, serious contamination problems could develop without the public of the water
system being aware. Moreover, state and federal enforcement is directed at patterns of serious
violation, not minor transgressions. For example, in fiscal year 1994, more than 43,000 water
systems recorded violations, but there were only a combined total of 1384 state and federal
formal enforcement actions. Finally, as with many environmental statutes, most of the enforce-
ment is done by the states: In fiscal year 1994, states brought more than 1,000 formal enforce-
ment actions, while the federal government brought only 367 (mostly administrative actions).

Endangered Species Act (ESA) -- The preliminary report’s discussion of the ESA reflects
numerous fundamental misunderstandings about the requirements of the ESA and how they are
administered by the Departments of Commerce and the Interior. In particular, the chapter fails
to acknowledge that the Section 7 consultation requirements for federal permits or other actions
that may affect threatened or endangered species apply to federal agencies and private parties
in the same way as they apply to "state, local and tribal projects.”" Most significantly, the
preliminary report’s statement that state, local and tribal projects must comply with federal
standards or "very specific uniform standards for protecting endangered species” is unfounded.
There are no uniform standards for endangered species protection that must be complied with
in order to obtain a federal permit, license or other approval. The preliminary recommendation
for more extensive exemptions to "minimize social and economic impact" does not appear to be
based on any showing that species conservation has had any significant impact, much less that
such impact could constitute an "unfunded mandate."

The "Background" section of the staff preliminary working paper further overstates the
extent of federal power to "conserve and recover listed species” and its impact. Federal
agencies do not have authority to "target" state parks for protection and recovery efforts. Such
non-federal entities do not have specific conservation obligations under the ESA, and voluntarily
participate in those federal conservation efforts. Moreover, the ESA provides authority to
restrict actions on private property only indirectly, where federal agency actions require
consultation under Section 7, or where a private action implicates the Section 9 take prohibition.

The preliminary report does not reflect important amendments to the ESA that have
provided for state and local involvement in species conservation, including state cooperation and
habitat conservation planning provisions; nor does it reflect the manner in which the Depart-
ments of the Interior and Commerce have administered the ESA. For example, the Department
of the Interior relies extensively on a habitat conservation process, coordinated with state, local
and tribal governments, that was provided by the 1982 amendments to the ESA. The "Issues
of Concern" and "Recommendations Options" sections also ignore provisions of the ESA that
are used to take account of the interests of state, local and tribal governments, and "balance"
these interests with the need for a particular species’ protection. The sections’ description of
"jeopardy" findings and economic impacts imply that such impacts are widespread, rather than
a rare occurrence. We agree that one goal should be better planning and coordination with state
and local governments to prevent the need for listing species and protect and manage declining
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ecosystems. The Departments of Commerce and the Interior have made such coordination and
planning a priority.

Clean Air Act (CAA) -- The preliminary report’s recommendation -- no penalties or
reductions in aid where a State fails to comply with the CAA -- would undermine the Nation’s
efforts to protect and restore air quality. State failure to comply with the CAA was well
documented at the time that the 1990 CAA Amendments provided additional authority for
financial penalties. A recommendation to immunize any entity from compliance would result
in dirtier air and significant interstate public health impacts. The Final Report should note the
potential cost, particularly to health and the environment, of its reccommendation. The federal
government recognizes the value in making the CAA more state-friendly, and to that end it has
initiated many significant efforts and proposals for the administration of the CAA that should
also be described in the Final Report.



U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C.

MAR | 1986

The Honorable William F. Winter

Advisory Commission on Intergovernmental
Relations

800 K Street, N.W.

Suite 450

Washington, D.C. 20575

Dear Governor Winter:

The purpose of this letter is to express the Department of
Labor's deep concern over the recommendations set forth in The

Role of Federal Mandates in Intergovernmental Relations, the
preliminary draft report of the Advisory Commission on
Intergovernmental Relations (ACIR). Our comments on the draft's

specific legislative proposals are contained in the enclosed
memorandum. Two issues are of particular concern to the
Department.

As stated, the purpose of this preliminary draft report was
to propose "...changes in federal policies to improve
intergovernmental relations while maintaining a commitment to
national interests" (emphasis added). The report does not
achieve that purpose. In fact, the report's recommendations on
labor standards would seriously erode intergovernmmental relations
and irrevocably harm this country's commitment to American
workers by endangering their right to a safe and healthful
workplace, to minimum wage and overtime pay, and to family and
medical leave in case of a serious family illness or birth of a
child. If the recommendations in the report were implemented,
state and local government workers would become second class
citizens -- deemed unworthy of the same basic protections as
their neighbors, friends, and family who work in the private
sector or for Federal agencies.

DOL is equally concerned that the ACIR has not taken into
account Congress's instruction upon adoption of the Unfunded
Mandates Reform Act that the Commission actively consider the
impact of its recommendations on American workers, and that the
Commission formulate its recommended changes in Federal policies
to enhance intergovernmental relations with a view toward
maintaining a commitment to vital national interests. We
strongly urge the Commission to specifically review its draft
recommendations with those dedicated public servants whose
employment would undergo profound changes by virtue of the
report's recommendation.

WORKING FOR AMERICA'S WORKFORCE



Thank you for your consideration of our views. I hope that
the comments and concerns raised here w111 assist the ACIR in
completing its work.

Sincerely,

(p,_,.

. Reich

Enclosure



DEPARTMENT OF LABOR CONCERNS RELATIVE TO THE DRAFT REPORT
OF THE ACIR

The Department of Labor(DOL) objects not only to the specific findings of this report but
also to the method, the criteria and the assumptions the Commission used in making its
recommend-dations. The following is a summary of major concerns:

1. The ACIR frequently ignored its own Criteria for Review, which direct the Commission
to take into account the positive attributes of mandates, the rationale for their adoption,
and the impact of each on working men and women. The report contains no discussion of
Congressional intent in covering state and local workers under these statutes and little
consideration is given to how workers might be affected if these protections were taken
away from them.

There is also very little recognition of the benefits these laws accord state and local
government employees — or their employers. In many cases, the report analyzes these
basic labor standards as though the only factor to be considered was their effect on state
and local government budgets. The rights and protections of workers are treated as though
they are merely another yearly "expense."

2. The ACIR's Criteria ignores the directive of the Unfunded Mandates Act to recommend
"terminating Federal mandates" only where they are "duplicative, obsolete or lacking in
practical utility." Under the Act, “concern” by state and local governments was not to be
the basis for recommending termination of a mandate. The Federal Labor Standards Act
(FLSA), Federal and Medical Leave Act (FMLA), Davis Bacon Related Acts (DBRA) and the
Occupational Safety and Health Act(OSH Act) are certainly not obsolete — the mere fact
that DOL continues finding violations proves their continued relevance and utility. Nor
are these statutes duplicative — there are no comparable Federal laws and where
corresponding state laws do exist, they are often weaker or less inclusive.

3. Many of the concerns used as justification for examining DOL's programs have no
bearing on the unique characteristics of state, local, or tribal governments — in fact, they
are the same type of concerns attributed to some employers in the private sector.

4. The ACIR's assumption that collective bargaining agreements can substitute for Federal
standards is undermined by the fact that only 40 percent of state and local government
workers are represented by a labor union and guaranteed collective bargaining rights.

5. Finally, the special role of public employers is ignored — one would expect these
governmental entities to be model employers setting examples for their private sector
counterparts. In fact, the Congressional Accountability Act recently applied the FLSA,
FMLA and other labor laws to Congress to provide those workers the same protections as
the private sector counterparts.



Eair Labor Standards Act (FLSA)

The ACIR report recommends repeal of FLSA’s coverage of state and local government
workers. -

By guaranteeing a minimum wage and premium pay when an individual works more than
40 hours week, the FLSA establishes minimum labor standards below which no one
should be required to work. There is no reason to deny public servants these fundamental
protections and thereby make them second class citizens. In recent years, the provision of
public services such as nursing care, transportation, sanitation, water and sewer service,
has increasingly been done by both public and private entities, and in these instances, the
Act simply ensures that every employee, regardless of his or her employer, is entitled to
minimum protections. Allowing state and local governments to pay less than the minimum
wage and to avoid paying premium pay for overtime is unfair to the public workers and
could place private employers that observe fair labor standards at a competitive
disadvantage.

Congress amended the FLSA in 1985 and gave special accomodations to state and local
governments by providing for compensatory time off in lieu of overtime pay, special rules
for the use of volunteers, and delay in implementing compliance obligations to allow for a
transition period. The report notes that the Department of Labor has provided assistance
to state and local governments with respect to their FLSA obligations, and acknowledges
that DOL has worked with state and local governments to recognize the unique issues that
arise in the enforcement context. Despite DOL’s efforts, it clear that concern with FLSA
can be traced to an inability to adequately monitor compliance and a persistent
misunderstanding of the requirements of the Act. These are not reasons for denying
workers basic minimum rights, but arguments for strengthening the Department’s ability
to work with state and local governments, rather than dismantling it. While the report
decries the rights of workers to seek judicial redress under the statute, rolling back those
rights suggests far more than a restructuring of Federal/State relations. It would deny basic
rights to public servants to be paid the minimumwage and overtime pay when they are
forced to work excessively long hours.

In several instances, the report levels criticism against application of the FLSA to the public
sector that has no foundation in fact. For example, there is no basis for the suggestion
made in the report that Federal agencies have been able to manipulate FLSA regulations in
order to meet budgetary restrictions.



Family and Medical | Act (FMLA

The report recommends repeal of FMLA’s coverage of statue and local government
employees.

Like the FLSA, the FMLA provides a fundamental safeguard to American workers. It
guarantees that workers can take job protected unpaid leave for specified family and
medical reasons. The report provides no substantive justification for repealing that
safeguard with respect to public workers. The report not only the overstates the costs of
compliance, but also ignores the substantial benefits achieved by the FMLA, including
improved worker productivity and morale, reduced employee turnover, and greater labor-
management stability. In fact, available data show that the costs of hiring and training new
employees far outstrip the costs of granting temporary leave for family or medical reasons.
In addition, the bipartisan Commission on Leave created under the FMLA released two
studies in October 1995. The study of employers in the private sector revealed that over
an 18-month period, 90 % of participating firms reported little or no costs associated with
administration, hiring, and training, and continuation of benefits required under the statute,
and 85% reported no noticeable effect on employee turnover, absence or productivity.
There is no evidence to suggest that the results are any different in the public sector.

Occupational Safety and Health Act (OSH Act)
The report recommends repeal of all state coverage.

As a preliminary matter, the Department cannot accept the Commission’s assertion that a
voluntary program constitutes a mandate. It is not a mandate because the only state and
local government workplaces covered by OSH are located in states where the state
legislature has voluntarily agreed to participate.

In any event, we believe—and many states agree— that repeal of the OSH Act with respect
to public workers could endanger the health and safety of thousands of workers who
perform some of the Nation’s most dangerous jobs — firefighting, hazardous waste cleanup,
maintenance and sanitation work. Indeed, according to the American Federation of State,
County and Municipal Employees, almost 200 of their members were killed on the job
between 1983 and 1993. Public workers deserve the same protections accorded to
America’s private sector employees.

As with other DOL-related recommendations, the report fails to acknowledge the
substantial benefits that accrue from the Act. These benefits are not limited to the health
and safety protections for the affected worker; but include public employers, who
experience reduced worker compensation costs, higher employee productivity, and
reduced liability and insurance costs; and the general public who benefit from a reduction
in the exposure to dangerous conditions in public buildings and other facilities.
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The ACIR report acknowledges that several of the concerns with the OSH Act rest on
misperceptions or a lack of information. For example, the report notes that even in some
states that have not volunteered to participate in the Federal Occupational and Safety
Administration’s program, there is a belief that OSH Act requirements are mandatory. It is
difficult to imagine how this makes the case for repeal of the Act. Similarly, the report
charges that the credibility of safety and health programs under the Act is seriously
compromised by the “perceived” rigidity, complexity and burdensomeness of the
regulations, and a focus on punishment rather than compliance assistance. On the
contrary, in recognition of the unique characteristics of public employers, OSHA has
encouraged flexibility in State plans by 1) encouraging states to develop alternate standards
that provide equivalent protection when circumstances differ from the private sector; 2)
allowing States to use administrative actions instead of monetary penalties to compel
compliance; 3) permitting agency self-inspection under certain conditions. In addition,
OSHA provides a great deal of assistance to states that volunteer to participate, and
contrary to the ACIR report, punishment is not a focal point of enforcement, since OSHA
has no jurisdiction over public workplaces. In fact, an atmosphere of cooperation pervades
the Federal/State relationship under the OSH Act, as typified by a Memorandum of
Understanding between OSHA and various state regulators to address areas of mutual
interest.

Finally, the report suggests that Federal agencies are free from meeting OSH Act
requirements, and state and local governments should have the same options. Once again,
this premise is incorrect. All Federal agencies must comply with OSHA standards, as the
recent debate on extending OSH Act protections to Congressional employees recognized.

Davis-Bacon Related Acts (DBRA)

The report recommends an exemption for projects below one million dollars or for which
the Federal grant or other assistance is less than 50 percent of total funding.

The Federal government spends substantial funds to assist state and local governments with
local public construction projects through grants and other financial assistance. DBRA
prevailing wage requirements, attached to this assistance, ensure that the Federal
governments’s vast purchasing power does not depress local wage levels or disrupt local
economies. However, DOL cannot accept the view of the Commission that DBRA
requirements impose an unfunded intergovernmental mandate. The provisions apply by
virtue of voluntary participation in these Federal assistance programs.

The ACIR report suggests that the DBRA automatically increase public construction costs
because certain low-wage construction contractors may pay lower than prevailing wages.
This flawed reasoning ignores any comparative differences in productivity from different
wage levels and work experience, and that fact that the shoddy construction practices that
often accompany substandard wages almost inevitably result in increased repair and
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maintenance costs. The report also ignores the fact that the DBRA prevailing wage is based
on “measures of central tendency”, and there will always be contractors who pay lower
then the prevailing wages in a community.

ACIR claims that DBRA wage surveys are “voluntary and sporadic,” but fails to
acknowledge DOL’s significant regulatory reforms undertaken over the past decade to
ensure that its wage determinations accurately reflect wages paid in the local community.
They also claim a scarcity of data leads to importation of non-local rates When there is a
lack of recent construction, DOL looks to the surrounding area for wage data, not to
“distant” areas as ACIR charges. The report asserts that DBRA may reduce the hiring of
local persons with limited experience. In fact, regulatory provisions also encourage
apprenticeship and training of persons with limited experience by allowing for exceptions
to the journey-level wage under approved training programs.

The Clinton Administration’s Davis-Bacon reform bill last year would have raised the
DBRA threshold to $50,000 for alteration and repair projects, and $100,000 for new
construction projects, in addition to reducing administrative burdens and costs. DOL
cannot concur in the report’s proposal to limit DRBA to projects of more than $1 million
which receive over 50 per cent of their financing from Federal funds. These proposals
would eliminate prevailing wage protections for thousands of workers under the guise of
reform, and make the administration of Davis-Bacon requirements more troublesome for
states and local governments.

Similarly, we have serious concerns with the report’s recommendation to base coverage on
the percentage of Federal finance provided to the construction project. DBRA coverage
must be established before the competitive bidding process begins. ACIR’s proposal
would disrupt that process, and impose additional burdens on state and local contracting
agencies to determine if DBRA applies.
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U.S.Department of Agsigiant Secraiary 1400 Sevenlr St S W
Transporfation , Waghington. D.C 20880

Ofttice of the Secretary
of Tonsporation  *

March 1, 1996

The Honorable Willism F, Winter

Chairman

U.S. Advisory Commission on
Inter

Relations
800 K Street N.W.
Washington, DC 20575

Dear Governor Winter:

I have reviewed the preliminary draft of the U.S. Advisory Commission on
Intergovernmental Relations Report concerning The Role of Federal Mandites in
Intergovernmental Relations. 1 am writing to inform you sbout a number of concerns
the Department of Transportation has with the recommendations in the preliminary draft

Overall Comments |

First, Federal mandates generally flow from statutory requirements. Myrebdmgufthe
preﬁmjnmywaﬁmponmdicatuthaanmbaofﬂwhsuaﬂwmponrdmmﬁomth:
xmda‘lyingmns,mhamm&wreg\ﬂaﬁonsﬂmimplmmm It would be helpful if
the final version of the report could clarify this point. 1

|
Smn¢meprehmm&aﬁrepmdoamwmadmmwgcmpﬂowﬂmhas
almdybemmadeinregularmyrefonnﬁrwghmeCMmAdministrati 's National
Performance Review initiative, es well as the enactment of the Unfunded Reform
Act of 1995 and Executive Order 12875. i

USDOT reviewed & number of the specific recommendations htheprelimsfurydmﬂrepon.
and our comments on those topics are provided below. i

Drug & Alcohol Testing
|

Preliminary Draft Recommend ation: Of dl'“g and ﬂw}ml mi-ng f“:m and 1003.1
govemnment employees driving commercial vehicles (which weigh over 13 tons ar carry 16
or more people). l

n
I
1
|
i
|
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DOT's Comments:

Metric Conversion

specifications as a condition of receiving Federal aid.
DROT's Comments: !

DOT strongly disagrees with this recommendation, and believes that it should
be withdrawn from the final report, : l
From a transportation safety perspective, it makes no di ' who employs
the person driving 8 commercial vehicle. A motorist is in just as much

from an impaired state or local employee driving a truck as from
a private company’s employee. . |

The objective of drug and aloobol testing s prevention, it is/a deterrnt

program. A deterrent program does not fail, as the preli inary draft suggests,
because few people test positive, |
Drug and alcohol testing is not inconsistent with the nt of law

enforcement and emergency personnel. In many, if not all local
pvmmMyamlyMMMgmﬂwholmmemuhmw
these personnel. ‘

|
for metric conversion for plans and
I

l
|

Therlimimrmeﬁ'sreommnaxhﬁonlppemtobebeseJonanitmw
understanding of current conditions. |

l
The statutary deadline for the conversion of plans and specifications has

. been extended from October 1, 1996 to October 1, 2000, the recently

enacted Netional Highway System Designation Act of 1995,

|
A national survey recently conducted by the American Associetion of State
}ﬁglmaymdMspmtnﬂmDEcials(AASHTO)kﬂiwedﬁmﬁnvm
majority of states have opted to retain September 30, 1996, ds their target
date for full conversion. FHWA estimates that 82% of the states will have
completed conversion by that date. |
As AASHTO has stated, "the time to stop conversion wes in' 1990, not in
1996...". To repea! the requirement at this time would only create confusion
for states and the construction industry. ?

|
l
!
i
i
|
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Americans with Disabilities Act

mmlww Wmemm%wm
compliance, modifying deadlines to permit compliance within state fiscal
mﬁm,aaﬁngasMeFmWfou'ADAﬁnplmuMmmdhﬁmmamd
eliminating the private right of action for suing state and local governments.

DOT's Comments:

. memmmmaymwéimmhapm}smm
govemments meet ADA transportation requirements. !

. Existing ADA provisions already provide exsensive flexibilty to state end
Jocel governments to spread out compliance over & period of years, when
financial constraints are present. |

. DOToppomﬂwaeaﬁonofasingleagmcywomeeADAimplqmmaﬁon
for two reasons. First, in an era of "downsizing" creating & new
agawytoovaseeﬂ:cimplmnaﬁmofasmglclawismm&nghﬂwwmg
direction. Second, the range of programs, activities and facilities covered by
ADA is 8o broad that it would be extremely difficult for one agency to
pmvidemeogpaﬁscmdteclmicalassistancemqtﬁmdby&xé‘wﬁﬁeswvmd
under the statute. ;

. Pnliminlmeﬁ‘smponMdpoi:nmnﬂm:sanmdisa‘ihnmﬁmstatme,
ADA is not subject to scrutiny under the Unfunded Mandates Act.
|

s DOT believes that the elimination of the privete right of actipn for the
enforcement of Federal mandates would have adverse consequences for the
enforcement of civil rights, environmental and other Federal statutes.

Clean Alr Act

|
Preliminary Draft Recommendation: Permit state to develop their own appfoaches to air
qwitymxpﬁmqﬂdinﬁmﬁmwiﬂpmﬂﬁ&ifMuemHngaigoodﬁiﬂ\eﬁm
to comply. . '
DOT's Comments: |
= Many of the mandates and timetables faced by the states were specifically
required in the statute, Legislation would be required to implement this
recommendation. i

|
|
'
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Crumb Rubber
DOTs Comments:
As the Prelrminary Dref report indicate, the crumb nibber legislative

|za=u 86. ¥
|
|
1
|
|

4 |

Mixch of the challenge and cost of compliance can be traced to the fact thet
gggﬂtymrdsmstbeadﬁwedmdammt, case
itions. Greater flexibility in schedules for attainment would reduce the
burdens on states,
EPA and DOT have worked closcly with states in revising the regulations
mgm-dingﬁn"Cafanﬁty"ofmmmaﬁmplamwiﬂl'airqumty
requirements to ease the burdens on states.

The proposal to eliminate financial ies based on such a low threshold or

standard as "good fuith efforts" could run the risk of significantly weakening
enforcement of national air quality standards. |

reqmmnmtalmdyhasbemelinﬁ:mdbymeNaﬁonalmghway
Designation Act of 1995. {

|
Several recycled materials have been used, or have potential for use, in
highway construction. Each material should be evaluated on its own merits,
through research, engineering assessments and cost eveluations.

|

Ihopethsecommmtsareofistametoyouasl\cmmutoﬁml' its report on
Federal Mandates. Please feel free to contact me if you have any questions about the
Departmernt of Transportation's comments. I look forward to participating in ACIR
Conference on Federal Mandates on March 7th. !

Sincerely,

Junk E. frumt i
Frank E. Kruesi i
Assistant Secretary for Transportation Policy

dUW



United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

March 1, 1996

The Honorable William F. Winter
Chairman

U.S. Advisory Commission

on Intergovernmental Relations
800 K Street, NW

Suite 450, South Building
Washington, DC 20575

Dear Governor Winter:

I am writing to convey serious concerns that the preliminary ACIR report reflects clear
misunderstandings about the Endangered Species Act (ESA) and fails to acknowledge
substantial reforms put forward by the Clinton Administration in making the law work more
flexibly for States, local government and private landowners.

Fundamentally, we question the characterization of the ESA as an unfunded mandate. The
ESA mandates only that each Federal agency ensure that its Federal actions are not likely to
jeopardize the continued existence of threatened or endangered species. The ESA’s only other
regulatory provision prohibits anyone from killing or injuring individual threatened or
endangered animals without authorization. Neither of these provisions constitute unfunded
mandates.

The ACIR preliminary report summary recommends that "exemptions to the ESA should be
applied more extensively," among other suggestions. Regrettably, more extensive use of the
ESA’s exemption process necessarily means that more endangered wildlife will become
extinct. More extensive use of the ESA’s exemption process is not necessary to balance
conservation and economic concerns. In fact, the record to date shows from 1987-1995, only
0.3% of development projects were stopped as a result of the ESA consultation process, so it
is fair to conclude that economic development objectives have almost always been met within
the context of the ESA.

Perhaps more disturbing, the report fails to acknowledge unprecedented reforms advanced by
the Administration to minimize economic consequences and increase flexibility of the ESA.
Our efforts include regional conservation solutions such as the Pacific Northwest Forest Plan,
the California Bay-Delta Accord, regional conservation planning in southern California,
southern Utah and throughout the Southeast -- all developed in close cooperation with State
and local governments. Across the country, more than 200 Habitat Conservation Plans



(HCPs) are under development with private landowners as a means of balancing conservation
and development objectives. We have established "safe harbor" agreements that provide
incentives to sustain wildlife habitat and provide regulatory certainty for private landowners.
We have also built partnerships with States in endangered species candidate conservation and
recovery programs, implemented uniform "peer review" procedures to ensure that every listing
and recovery program is reviewed by independent scientific experts, and developed regulatory
relief for small landowners.

There are a number of recommendations included in the ACIR report that reflect reforms we
have already put in place. The ACIR report, for example, calls for additional funding and
the Administration has consistently provided additional outlays in our budget proposals for
State recovery and habitat conservation efforts including more than $18 million for State
habitat acquisition efforts in FY1996, which was eliminated by Congress.

Finally, there are several mischaracterizations of the regulatory provisions of the ESA within
the ACIR report that include inaccurate representation of Section 9 prohibitions on "taking" of
species. "Critical habitat" is also mischaracterized here as an automatic mandate rather than a
standard in conservation of threatened or endangered species that may require special
management considerations or protection by Federal agencies. Federal agencies do not have
authority to target state parks for protection and recovery efforts. The only obligations that
these non-Federal entities have under the ESA are those that every person and entity in this
country has to not kill or injure individual threatened or endangered animal without proper
authorization. They may, and sometimes do, voluntarily participate in Federal conservation
objectives where the objective is to avoid regulation on private landowners.

In conclusion, we have demonstrated an unparalleled record in making the ESA work more
flexibly for States, local government, and private landowners. We are interested in creating
partnerships with ACIR to advance these efforts, however, it is important that we move
forward with a common understanding of the ESA as well as with common objectives.

Sincerely,

Gewse Thauph it

George T. F ampton Jr.
Assistant Secretary for
Fish and Wildlife and Parks
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The Honorable William F. Winter
Chairman '
U.S. Advisory Commission on

* Intergovernmental Relations

800 K Street, NW _

Suite 450, South Building -
Washington, DC 20575

Dear Governor Winter:

I am writing to provide you with my initial comments on the preliminary staff draft of the
Advisory Comsmission on Imtergovernmental Relations (ACIR) Report: The Role of Federal
Mandates in Intergovernmental Relations. - As you know, both the President and I are very
strongly committed to building a strong working partnership with state, local, and tribal
governments. Moreover, we have —~ as many governors, mayors, and county officials will attest —~
made tremendous progress in recent years implementing that commitment by providing greater
flexibility to states and localities while continuing to achieve improved environmental results.

I am, however, deeply concerned that implementation of the recommendations in the
preliminary draft report would dramatically compromise public health and environmental quality.

1 look forward to working with you and my fellow Commissioners to craft a more balanced report
on the subject of the role of fe"deral mandates in intergovernmental relations.

"I have major concerns with regard to four specific recommendations of the draft report as
they pertain to environmental quality. They are:

'~ the recommendation to withdraw citizens’ rights in the eaforcement of environmental
laws; : :

' - the call for significant relexation of ‘water‘pol!u:ion control by municipdi;ies; A

- the proposed long-term goal of eliminating Federal authority to set and enforce standards
- for safe drinking water; and . -

- the proposal to limit Federal authority to assure the effective control of harmful air
pollutants. :
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Each of these concerns is described in ycat'er detail in enclosed papers. -

: [ aiso have concerns about other recommendations included in the draft report. The
proposal that health and safety standards applied to state and local government be different than

" those applied to private industry and the federal government is particularly troubling, as is the

. proposal regarding the Endangered Species Act. Also the proposal that a single federal agency be

 designated to make binding decisions about each mandate warrants further consideration. The
solution proposed may not fix the real problem. - :

Furthermore, [ am conéerned that the way the report currently describes all of the federal
mandates is imbalanced. As you may recall, the Environmental Protection Agency (EPA) raised
‘several specific concerns at the Commission’s June 28th meeting about the need to address not
only the problematic aspects of the mandates, but the beneficial aspects as well. At that time the
Commission agreed to look at the “beneficial effects” of each mandate, although we agreed that

- ACIR would not try to “calculate benefits or weigh benefits against costs.” Unfortunately, this
staff draft directs lirtle artention to the beneficial effects of federal mandates. As a consequence,
the report implies that federal mandates are always bad public policy. '

In the next draft, 1o assure a more balanced discussion, the report needs to include for °
each of the statutes examined a discussion of.

why the federal mandate was enacted,
- benefits results resulting from the mandate, and

- where problems of rigidity e:cisfed in the implementation of the mandate, if and how
changes have already been made to make the mandate more flexible and avoid the “one-
size-fits-all” problem.

- Finally, if the ACIR report is going to assert the existence of a significant problem based
on the comments it received during the preparation of the draft report, the assertion
should be verified before inclusion in the report. Misinformation has seriously impaired
the possibiliry of rational debate on unfunded mandates. ‘For example, EPA is frequemly
criticized for requiring Midwestern states to.monitor for pesticides currently used
primarily on pineapples. The story is yery misleading. The pesticide, which can cause
male stexility,wasusedonawidevaﬁetyofcropsinthehﬁdwestmdisstill present in-
groundwater today. . ' . .
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. The enclosed papers provxde the Commxsston with some of the matenial it will need to
prepare the next draft of the report. The papers discuss the beneficial effects of the three
environmental laws examined and the reason enactment of a federal statute was deemed
necessary. The enclosed papers also identify and correct several inaccurate or xmsleadmg
assertions presented in the report. EPA will also be providing you a more demled review of the

specific language of the draft report and suggested changes.

~ ACIR has a long tradition of serving as an honest and open forum for identifying problems
in the intergovernmental system, for formulating possible solutions to those problems, and for =
building intergovernmental consensus among its Commissioners in support of the proposed
solutions. It has done that by focusing on facts — by trying to separate the reality from the
thetoric. As an incumbent Commissioner, it is my hope that we can continue that tradition and
deliver to the President, Congress, and the American people a far more balanced and informative
report.

1 look forward to working with you and the other Commissioners in this endeavor.

Sincerely,

‘Enclosure
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Comments on o
Preliminary Draft of ACIR Report on
The Role of Federal Mandates -

o EPA
o ' CITIZEN RIGHTS TO ENF ORCE ENVIRDNM'.ENTAL LAWS

Themhomyofanzenstozotocourttometheufomcntofhwstoprotecﬂhe:r
health and the environment is a comerstone of our environmental laws. Citizen suit authority was
part of the original 1971 Clean Air Act, the 1972 Clean Water Act and the 1976 SafeDrmlong
WatarActmdthe l976ResourceConservanondeacovuyAcL

Citizen suit provisions are one of the few clear areas in t‘edml state. or local law that
allow ordinary citizens to take action to protect themselves, their families, and communities from
the dangers of pollution. For example, in one case, the court found that a city had repeatedly

failed to act upon citizen concerns about a city landfill that was leaking hazardous chemicals to
ground and surface waters stating that, “It was pressure generated by the plaintiff's efforts here
that caused the city to actually close the landfill.” The court went on to note that “only by
bringing suit a.gamst the city were the plaintiffs finally able to get from the city action as opposed
to mere promises.”

In another case, a federal court allowed the citizens to pursue a citizen ‘suit action against
a city department of sanitation for discharges from a landfill, even though the state had initiated an
enforcement action. The court specifically found that the state’s enforcement against the city was
_not diligent, and the state “was acting as pen pal, not prosecutor.” The court found it
“incomprehensible” that dxscharges from the landfill were allowed to continue unabated for seven
years despite an enforcement action by the state. The court held that citizens could sue in
“precisely such an instance [as this] when the government has not been fulfilling its duties.”

It was for precisely such instances as these that Congress empowered citizens to take
action where the federal or state governments had failed, or refused, to do so. This is a critical
.check on not only state and local governments, but also on the federal government, in & balanced
* and democratic system of federalism. :
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: Commontl on
Prellminnry Draft of ACIR Report on
The Role of Federal Mandates

| EPA
THE CLEAN WATER ACT

 ‘When the Clean Water Act became law in 1972, the quality of America's tivers, lakes, and
coastal waters was declining rapidly. Scwngecommonlywuheduponbeaches F'uhhllswea
common sight. Wethndsw«edmppeamguanpxdme ,

- Today, thequahtyofomwatmhumproveddnmaﬁuﬂyasamhoﬁcoopmve
effort by Federal, State, and local governments to implement the water pollution control programs
established in the Clean Water Act. Despite this progress, serious water pollution problems
remain. Almost 40% of the waters assessed by the States have not attained desired water quality.
Water pollution still causes beach closings, makes some fish unsafe to eat, mdprevents
sttainment of the Clean Water Act goal of “ﬁshable and swimmable” waters

As described below, the preliminary draﬁ of the ACIR report presents misleading and
sometimes incorrect assertions about federal support for and implementation of the Clean Water
Act. This, in turn, leads to erroneous conclusions and misdirected recommendations for
addressing the problems that do exist..

The draft recommendations appear to be based on 8 misunderstanding of the history and
operation of the clean water program and an ignorance of the dramatic, recent progress made in
responding to municipal concerns relating to “Federal mandates.” Drawing a clearer, fairer
picture of the clean water programs requires an understanding of four key subjects ~

- 'tbehstorymdopatﬂonoftbewwasehdenlmmoomucuongnm;nd
: State Revolvmg Fund (SRF) prognms,

- 'theomofthewwthtystmdudspmm

- the current mofpromtocontml poliution from mumapd ducbarges from
’eombmedstomwmrmduniwyummdcomlofdiscm“ﬁomstorm
aewen.md :

- themﬁdmhofdﬁmuﬁtsinumﬁngeﬁhcﬁvehplemmtﬁouofclmwater :
The proposed recommendations would not simply provide another way to meet the same
water quality goals that reduces impacts on municipalities. Ifunplemented the draft ACIR report

recommendations would senously undermine the Nation’s entire clean water progrun and prevent
attainment ofclean water goals in many cases.
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I) THE SEWAGE TREATMENT GRANT AND STATE REVOLVING FUND

A key conclusion of the brief description of the Clean Water Act in the draft ACIR report
is that "federal funding to aid in the [water pollution] clean-up has virtually disappeared.” ‘This
conclusion is the basis for the draft recommendation to "gjther {emphasis added} restore direct
Federal sharing of costs or give State and local governments greater authority to develop their
own control methods and timetables.” This conclusion, however, is simply wrong,

A) Overall Funding Levels

.The Federal contribution to municipal water pollution control projects has remained
relatively stable since 1972. The attached table describes the Federa! funding for municipal
infrastructure under the Clean Water Act since 1973. Qutlays have averaged berween $2-3 billion
over the life of the program. This funding is a sustained, consistent, reliable Federal contribution
to the water pollution control needs of municipalities.

The draft ACIR report suggests that it is important 1o “restore the successful partnership”
for clean water by a return to substantial Federal sharing of costs.

In fact, the Federal government never abandoned this partnership. The Administration and
Congress have maintained appropriations for municipal water pollution control at or above the $2
billion level through FY 1995, even though the formal authorization for this funding declined
sharply starting in 1992 and expired in 1994. The Administration is committed to maintaining
appropriations at a level that will support financing of at least $2 billion in eligible pollution
control projects each year. This goal is a high priority for the Administration and is protected in
the President's proposal for a balanced Federal budget in seven years. :

B) Transition from Construction Graats to Capitalization Grants

The draft ACIR report correctly indicates that the 1987 amendments to the Clean Water
Act provided for the phase-out of direct construction grants to municipalities. These funds were
used instead to make grants to States to capitalize State revolving funds to make loans to
municipalities. The draft ACIR report, however, incorrectly concludes that SRF loans require
'localgovemmmtopayvimnﬂytheemireeomofﬁmnponuﬁmcoml.' o :

) - -Under the grant program, communities received a grant for 55% of a project cost and

. would seek bond or other financing for 45% of the project costs. - Given repayment periods of
twenty years or greater, bond financing costs were a significant part of gverall project costs.
While the amount of the principal of a loan is to be repaid, the loans are at very low interest rates
and are for the entire project cost. As a result, the overall project cost is substantially reduced. -

The attached table identifies the "equivalency” of a State low interest loan to a direct
. . . 2 .
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grant. For example, a community receiving a zero interest loan from the SRF program gets an
’ econbmicmbsidytoovmllprojecteosts‘thnisequivﬂemtoadiremmmforn%.ofthe
project costs, assuming that the community would have paid 8% interest on & bond. Although
many State loan funds often charge more than zero interest on loans, a zero interest loanis . .~
pelfect!ylegalundqtthhnWaterActmdthedecisionwchugehnmhmﬁrelyuptomh -

State. Even where higher interest rates are charged, the subsidy s  significant percent of project -
costs (e.g. 28% of cost at 4% interest rate). . , ,

L Ahhwgh;nostoommiﬁumaybereeeivinglomwhhmownﬂvduethnis Jess than
8 55% grant, local governments clearly are not assuming *virtually all* of project costs. In
addiﬁomtthmlom&ndnppmpchhuthndvmgeotendowthuMWhhpmm
revolving funds to support water pollution projects far into the future. States continue to be
partners in this joint financing approach by providing a 20% match to Federal grants.

The Congress adopted the State loan fund approach to financing of sewage trestment and
related projects after extensive hearings on the relative merits of direct grants and state loans. It
is important to note that the policy of shifting from direct Federal grants to State low interest
loans has been widely endorsed by many national organizations, including organizations
representing States and municipalities. ~ .

In hearing before the U.S. Senate Envxronment and Public Works Committee in 1989, 8
witness for the National League of Cities testified —~ :

"Recognizing the deficit problems facing the federal government, and being willing
partners in supporting your efforts to get your fiscal house in order, NLC supported
moving to a revolving loan program as an alternative mechanism for providing financial
assistance to municipalities... The system established in the act...seemed reasonable, in light
of the Federal governments financial plight..."

At the same hearing, & witness for the State and Interstate Water Pollution Control
Administrators testified — ' ,

"The States were among the primary advocates of the State Revolving Loan Fund (SRF)
in the development of the 1987 Water Quality Act. We strongly support the concept and -
believe that adequately capitalized revolving funds will be the most viable mechanism for -
funding not only municipal wastewater treatment but also other water pollution control
activitics such as nonpoint sources." - ‘ o ,

. _ In addition, a number of States have been able to "leverage” Federal capitalization grant
funds to substantially expand the resources available to communities. These leveraged funds
allow greater numbers of commusities to receive financing assistance and assure that needed

' projects receive assistance as quickly as possible. . . '
It is important to note that the ACIR draft report recommends enactment of amendments
3
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to the drinking water law similar to those passed by the Senate for water pollution and specifically

~ potes that the Senate amendments provide "funding for State capitalization loan funds to reduce
interest costs of compliance. It is not clear why the ACIR report finds a loan fund to be
appropriate for financing municipal infrastructure projects for. drinking water but inappropriate for
financing municipal infrastructure projects for water pollution conatrol. - .

: Finally, the Administration has proposed amendmients to the Clean Water Act to address
. operational issues relating to the clean water loan fund program. For example, the Administration

supports amendments to help small and disadvantaged communities make better use of loans,
including both extending the 20 year repayment period and providing for limited forgiveness of
loan principal where needed to avoid excessively high user charges. These and related * ‘
amendments to the State loan fund program would substantially address the concerns for the
difficulties faced by small communities raised under the "Common Issues” heading on page 5of
the draft ACIR report. These concepts were included in the State loan fund provisions of the
‘Senate passed drinking water bill. o

M) CLEAN WATER ACT GOALS AND WATER QUALITY STANDARDS

The draft ACIR report states that "If there is not sufficient national priority to justify
federal spending, then State and local governments should be able to use the least costly
alternatives and to work within their fiscal constraints.” The long-term, sustained Federal -
commitment to financing for municipal water pollution control projects is evidence that water
pollution control is a national priority and that municipal control responsibilities should not be

- changed. ' '

Even in the event that Federal spending were to be reduced, there is a strong case that the
existing requirements for municipal water pollution control should remain in place. The adoption
of the draft ACIR report approach of allowing "least costly alternatives® and water pollution

 control "within fiscal constraints” might be interpreted as calling for s dramatic rollback in
municipal water pollution control responsibilities that have been in place since the enactment of
the 1972 Clean Water Act. ‘ “

. A) Minimum Pollution Control Effort

The dramatic improvements in sewage treatment over the past twenty years are a national
success story. Local, State and Federal governments have invested over $80 billion in sewage
treatment facilities under the Clean Water Act. These facilities now remove millions of tons of
pollutants from municipal wastewaters annually and have made routine discharge of raw sewage

' Much of this progress was accomplished by the implementation of a single, national,
minimum standard for sewage treatment (:srmed "secondary treatment”). The Clean Water Act
requirement that almost every community provide secondary treatment of sewage, or its

4
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equivalent, is, more than any other :mgle factor, responsible for the elimination of the most
extreme degradation of rivers, lakes, and coastal waters around the Nation.

In addition, the Clean Water Act provides for the development of national, minimum
standards for industrial discharges going directly to water bodies (termed effiuent gyidelines) and
for industries that discharge to a sewer system (termed categorical pretreatment standards). The
implementation of these national industrial standards results in the removal of over one billion
pounds of toxic pollutants annually. Of this total, over 500 million pounds of toxic pollutants are
removed from discharges to sewer systems.

L 'nummwmummwmmmmmmmmm
‘ pexfomance,sundardsfordischargmbutdonotspedfytheu'enmenttachnologyorprooesstq
be implemented. Municipalities are free to meet secondary treatment standards in the “least cost”
- W‘Y' . ' ] ) f
1) Ressons for National, Minimum Standards
During the debate on the 1972 Clean Water Act, and subsequent reauthorizations of the
Act, some have argued that industrial facilities and sewage treatment plants should not have to
- meet national, minimum standards because they do not assure water pollution control at the "least
cost." The argument is that a national standard is a "one size fits all* policy and that this will
require some facilities to implement greater pollution controls than might be minimally necessary
to attain water quality goals at that location.

Supporters of the original Clean Water Act made several arguments for pational, minimum
standards. Each of these arguments is still relevant today. ‘

= National, minimum guidelines reduce the chance that downstream communities are :
- $addled with pollution from upstream communities, perhaps in another State, that -
have not cleaned up their own pollution. -
Without national, minimum guidelines, dischargers in one State might argue for
' reducedponuﬁoncontrokwithouteonddaingthnmofthewawquaﬁty '
- impacts occur in another State do S S

- National, minimum guidelines establish a level playing field and protect cities and
States ﬁom-hvingmchooubawmmﬁngmquﬁtyothdudngwuer
quality protection to attract industry. For example, & sewage treatment plant in
one community is not forced to enter into a bidding war with another comamnity
wiﬂingtonﬂowuhdumywdischngemmpolhxﬁon-wiumsym

- National, minimum guidelines are very effective in reducing pollution. They are
predictable with respect to the design of treatment systems and efficient to
admininainthattheydonotmqukemebﬁwdebmomcompluadwﬁﬁc



. iswesuuchﬁciﬁty. '

Without national, minimum guidelines, the administrative complexity and cost of
developing pollution controls would increase; government and dischargers would invest
large sums in competing research and monitoring to determine needed controls; the
predictability of treatment would be reduced; and the costs and time needed to design and
build treatment systems would increase. S . -

The suggestion in the draft ACIR report that communities be allowed to adopt the "least
cost" approach to pollution control will be interpreted as support for removal of national,
' minimum treatment standards (e.g. secondary trestment of sewage) for municipal sources. By -
suggesting that municipalities need not meet national, minimum standards in the form of
secondary treatment, the ACIR is also indirectly suggesting that industrial sources need not meet
such standards. It is important to note that in-the debate on the 1972 Clean Water Act, and in the
debate on every reauthorization of the Act for the past 22 years, the Congress has judged that the
- significant benefits provided by secondary treatment and effluent guidelines outweigh the value of
a "least cost" approach. As noted sbove, secondary treatment regulations do not require specific
technology and communities are free to attain the national standards using the least cost methods
available. ' ' -

" 2) Lack of a "Safety Net" in National Standasds Repealed

Finally, the Clean Water Act provides that national, minimum guidelines operate in
conjunction with State established water quality standards to protect receiving waters. By
suggesting that nationel, minimum standards should be waived in favor of a "least cost" approach,
the draft ACIR report suggests that compliance with the water quality standards curreotly in place
would be fully sufficient to provide a "safety net" to protect receiving waters if national, minimum
standards were repealed. -

" The lack of scientific information needed to make a precise link between pollution and
water quality is commonly cited as a reason for requiring dischargers to meet national minimum

standards. Senator Edmund Muslkie cited this problem in Senate debate on the Senate clean water

bill - ‘ :
*The legislation recommended by the committee proposes a major change in enforcement
mechanism - from water quality standards to effluent limits... ‘ .

Under the 1965 Act, water quality standards were set as the control mechanism. States

. were to decide the uses of water to be protected, the amounts of poliutants to be
permitted, the degree of pollution abatement to be required, the time to be allowed a
polluter for abatement. o ‘ -
The water quality standards program is of limited success. After S years, many States do

03/19/98 18:3¢ _ @o011/028
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not have approved standards. Officials are still working to establish relationships between
pollutants and water uses. Time schedules for abatement are slipping away becsuse of the
failure to enforce, lack of effluent controls, and disputes over Federal-State standards.
The Committee recommends the change to effiuent limits as the best available mechanism
to oontrol water pollution.” (page 1254; Legislative History of the Federal Water -
Pollution of 1972, Vol. 2). ' L :

: Although considerable progress has been made in development of water quality standards,
significant gaps exist in these standards. Water quality standards, operating alone or in
conjunction with badly weakened national, minimum standards, would not provide adequate
protection for the Nation's waters. . L | '

EPA has published the scientific information that the States need to develop pollutant-
specific, numeric standards to protect aquatic life for 30 pollutants; information on human health
" effects has been published for 91 pollutants. While States bave adopted numeric water quality
standards for most of the pollutants for which information has been published, many States do not
have numeric standards for the hundreds of other toxic pollutaats discharged to their waters.

, National minimum guidelines for direct dischargers and for industries discharging to sewer
systems (effluent guidelines and categorical pretreatment standards), however, are able to control
several hundred toxic pollutants, including many for which no pollutant-specific sumeric '
standards are in place. Most States have a general, statutory prohibition against the discharge of
toxic pollutants "in toxic amounts” and this general authority could help prevent environmental
harm in the absence of a pollutant specific, numeric standard. Unfortunately, this general

suthority is not a reliable substitute for pollutant-specific water quality standards. Only about half
the States currently have formal procedures for implementing this general prohibition.

EPA is working to improve the water quality standards program. The agency is
developing a comprehensive plan for the development of scientific information on specific water
pollutants and is working with States to improve procedures for translation of narrative
prohibitions on toxic discharges into pollutant-specific numeric standards. .

B) The Cost of Meeting Water Quality Goals

ThepropoadinthednﬁACRnponto.aﬂoweommuniﬁuto'workwithinﬁocal -
constraints” in implementing pollution controls might be interpreted as allowing municipalities to
avoid meeting water quality goals where they decide that the costs are too high.

The 1972 Clean Water Act established long-term goals for the Nation's water clean-up
programs including bringing all waters to "fishable and swimmable” quality. ‘As part of this effort,
States designate specific "uses” for waters and adopt water quality criteria as needed to attain and
maintain uses. These uses and criteria are reviewed every three years and revised where further
progress toward the goals of the Act is attainable. S ‘

7
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The Clean Water Act provides thar, where a water body does not meet its designated use
or goal, additional water pollution conitrol measures are to be implemented by all the sources of
pollution to the water body as needed to attain the standard and in relative proportion to their
contribution to the problem. Ifany specific source of water pollution, such as a municipality,
were to decide that budget constraints prevented it from doing its part to meet the water quality

- goal, the goal might well not be attained. This scenario could also put in question all the efforts
* by other sources to implement their share of needed pollution controls and could well cause a
total breakdown in pollution.control. - R '

In effect, the draft ACIR report proposes-to allow municipalities to unilaterally lower or
downgrade a designated use of a water body based on a simple declaration that costs to solve
their share of the pollution problem are too high. It would even be possible for & municipality to
cause clean waters to slide back toward pollution by declaring that pollution controls needed as a

- result of growth are "not within fiscal constraints.” ' : }

The current law provides a process for States, rather than individual municipalities, to
lower water quality goals in very narrow circumstances. Once & water body meets its designated
. use, the use may not be lowered to be less protective. In the case of an impaired water body (i.e.
a water body not attaining the use), s State may downgrade the designated use where existing
physical or biological conditions prevent attainment or where necessary to avoid "substantial and
widespread economic and social impact." State procedures for lowering the designated use .
require public notice and public involvement. EPA reviews and approves downgrading actions.

At the same time, EPA recognizes that the cost-effectiveness of water pollution controls .
can be improved. The Administration is working aggressively to encourage States to implement
pollution control programs on a watershed basis. By developing water pollution controls on a
watershed basis, pollution control responsibilities are shared most efficiently among all sources of
pollution. In addition, the Administration recently published a policy to support effluent trading
among point and nonpoint sources of pollution. This new trading policy will help create more
opportunities to allocate pollution control responsibilities in a cost-effective manner,

II) COMBINED SEWER OVERFLOW AND STORM WATER CONTROL

The Administration has taken a firm position against retreat from the astional, minimum
standards of the Clean Water Act or weakening of procedures for lowering water quality goals.
At the same time, the Administration recognizes the severe financial constraints that many
municipalities face in implementing needed water pollution coutrols. The Administrationis
working to develop innovative and flexible approaches to control of municipal pollution that also
assure that water quality goals and standards are attained.

"~ .- The draft ACIR report suggests that municipalities are especially concerned with the cost
of controlling discharges of raw sewage from combined storm and sanitary sewers and discharges
- from storm sewers. The Administration is working to assure that needed controls over these
8
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: polh:ﬁofudurcesmbehplemmﬁdmimpbnﬁle@mﬁsﬁcmmddonsistentwiththe

A) Combined Sewer Overflow Policy

. - EPA recently published a nationa! policy for the control of overflows from combined

" storm angd sanitary sewers (CSOs). Thepolicyistheyroductofneonmmprocessinvolving
represcntatives of municipalities, State agencies, and environmental groups. Each of these groups
supports the policy as a reasonable and responsible approach to control of a significant and -
serious source of water poliution. - o X

The CSO Policy includes two key components — implementation of nine minimum
" controls specifically identified in the policy by January 1, 1997 and the development and eventual
implementation of a long-term control plan to identify any additional pollution controls that will .
ultimately be necded to protect water quality. In some CSO permits, it will be appropriate for any
memxresbeyondthenﬁnimumcontrolstobeimplemtedwithintheﬂveymwmpfthepermit
or the otherwise applicable compliance period under State law (e.g. compliance within three
years). ' ' _ ,

The CSO policy recognizes that, in some cases, reasonable and affordable implementation
of the long-term control plans will require longer than the otherwise applicable compliance period.
The policy indicates that compliance with water quality standards should occur as soon as
possible, but may take up to 15 years, and in extraordinary cases, more than 15 years. In
establishing compliance schedules, the permit issuing authority can consider both the practicality
and the cost of needed control measures. In these cases, a permit will be issued in conjunction
with an administrative or judicial order. The permit is to require compliance with water quality
standards within the applicable compliance period, but the order establishes a longer compliance
period consistent with the jong-term compliance plan. .

: Implementation of the poﬁcy. is well underway and many communities are ma.lcmg good
* progress in implementing the minimum controls and developing long-term compliance plans.

The CSO policy is an excellent example of the effective use of the flexibility now in the
current Clean Water Act to address the concerns of municipalities about pollution control costs:
and timing while still preserving the core commitment to meeting water quality goals.

B) Discharges from Storm Sewers | |

Municipalities have expressed strong concerns about the costs of contralling discharges

from storm sewers. The Administration recognizes that control of storm water discharges poses
. difficult challenges and has taken clear, specific steps to assure that municipalities can implement
reasonable and effective storm water programs. . ' . ‘

The 1987 Clean Water Act amendments created & moretorium of the otherwue applicable
B -

L
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requirement to have a permit for discharges composed eatirely of storm water, with certain
‘exceptions, until 1994, Storm water discharges excepted from the moratorium have been referred
to as "Phase I" and generally include industrial storm water discharges and storm water discharges
from municipalities of over 100,000 population. The remaining moratorium sources were termed
"Phase [I" and generally include municipalities urder 100,000 population and most commercial
and industrial enterprises. : " , _

1) Small Communities

Under the 1987 Clean Water Act amendments, the EPA was to publish the Phase II (i.e.
small community) regulations by October 1, 1993 and the Phase II program was to begin by
October 1, 1994, By the lapse of the motatorium, on October 1, 1954, EPA had not published
the Phase II regulations. EPA is, however, subject 1o & consent decree to propose Phase I
regulations in September 1997 and to promulgate final rules in March 1999, This decree provides
 the framework for the Agency development of the storm water program consistent with the
current law and effectively assures that many small communities will not need to address storm
water until at least 2001. o

_ The consent decree could not, however, provide any shield from liability for discharges
from Phase II sources after October 1, 1994, Although EPA did not expect t0 take enforcement
actions against Phase [l municipalities, these municipalities were potentially subject to citizen suits
- for discharging without a permit. To address this concern, the Agency published a regulation in
August of 1995 to provide for the orderly development of 2 consensus-based Phase II program
and to assure that municipalities under 100,000 population would not be liable for permits for

storm water discharges during the program development period.

After the promulgation of the August 7 final rule, the Agency began the process of
developing a revised Phase II rule in compliance with the consent decres. The Agency fully
anticipates that the upcoming rulemaking will narrow the Phase II program and that the program
will apply to fewer sources, perhaps significantly fewer sources, than those addressed undes the
August 7, 1995 regulation. ' ‘ _

2)1 ' ll -"ll‘-

hithgthmpmﬁ&EPAmdﬂwmésmudngtheﬂadbﬂityinthemmClem
Water Act to provide permits that express effluent limitations in narrative form, including the
identification of best management practices that are expected to result in the attainment of water
quality standards. EPA’s position is that the statutory definition of "effluent limitation" provides

i0
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ﬂ)epefmitﬁngauthoﬁtywiththeﬂeqn‘bilityto express effluent limitations in ways other than

pollutant-specific, numeric effluent limitations. The use of best management practices to prevent,
reduce or eliminate pollutants in storm water satisfies the statutory definition of an effluent -
limitation. The use of this discretion is appropriate in the case of storm water discharges because
of the intermittent nature of municipal storm water discharges and limited information to support
derivation of numeric effluent limitations in most cases. . ' -

-~ The permits issued to large municipalities include provisions requiring monitoring to
determine the effectiveness of best management practices and progress toward attainment of
water quality standards. EPA is aware that, despite the effort to assure that best management
practices result in attainment of water quality standards, fsture monitoring reports may indicate
failure to attain standards in some cases. In these cases, EPA will review the permit limitations

 and the implementation of the best management practices and require additional controls as
needed to meet applicable water quality standards. Ifa municipality believes that these costs are
not affordable, it may request that the State lower a use that is not being attained. |

. 4) Storm Water Federal Advisory Committee

EPA is working to develop policy options to address the posaibiliy that any additional
storm water pollution controls that may be needed to assure attainment of water quality standards
may be beyond the budgetary constraints of communities.

. A key part of this process is the work of an advisory committee EPA has convened under
the Federal Advisory Committee Act to provide recommendations on the wide range of storm
water issues. Membership on the advisory committee includes a variety of industrial and _
municipal stakeholders, as well as citizen groups. - : :

EPA is working with this advisory group to develop & broad consensus on the range of
' storm water policy issues similar to that developed in the CSO policy. This proven approach to

N developmemofuconsmpolicyﬁomnedonthemeciﬁcproblemisprdenblet'otbergdical
tollbackofpolhxﬁoneomls:mgges_tedintbedraﬁ‘&cmrepon. L

ATTACHMENTS o
= Chart — Federal Funds for Sewage Treatment
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CLEAN WATER INFRASTRUCTURE FUNDS

($ IN MILLIONS)

Fiseai Year . Autboriz. ApPPrep. - Obiigntions Qutlays
1973 5,000 2,000 2927 . 884
1974 - 8,000 /3,000 2,791 1,563
1875 7,000 4,000 4227 1,938
1976 -0 - 9,000 5,017 3,348
1977 - 1,480 1,480 - 1,501 3,530
1978 - 4,800 "~ 4,500 2,360 3,187
1979 - 5,000 4,200 4257 3,758
1980 5,000 2,320° 4,673 - 4,343

. 1981 . 85,000 32,6444 3942 3,884

- .. 1982 2,400 2,400 2117 . 3,758
1988 2,400 2,400 3,737 2,988
1984 2,400 2,400 3,717 3,983
1986 . 2,400 2,400 2,57 2,900
1988 3,400 1,800 2,110 - 3,113
1987 2,400 2,361 2..59 . 2,920
1988 2,400 7 2,304 2,793 2,514
1989 2,400 : 1,9506 2831 2,350 -
1990 2,400 1,980¢ 2,440 2,290
1991 2,400 - 2,1007 2,528 2,389
1952 1,500 . 2,400 2311 2,421
1993 1,200 2.580° 2,801 2,130
1994 600 2,477 1714~ 1,978
1995 - 29624 2562w . 2,202
1996 2,323% 1365w 2,147

Sourte: Budget of the United States Government, Appendis, various years,

DORE AYS

\Z
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GRANT EQUIVALENCY OF .SRP LOANS
AT CERTAIN INTEREST RATES
' SRF INTEZREST RATE ' CONSTRUCTION GRANT EQIVALENT °
0% o | R o 528
1% - . O 4ex
i S 11
3% . | . 34k
4% . | 28%
5% 21%
6% | - 14k
7% ' 7Y
8% , o¥,
ASSUMPTIONS

-« Project weuld have been 1005 grant/lcan eligible
-- Loan is for 100% of project costs :
-- Loan maturity is for 20 years with level debt service

.- Bond market interst rate is 8%
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1 [neludes Transiton Quarter (Suly - Sepramber 1976).
3 tpciudes $480 mlion under Pablia Werks Zmployment Ast (P.L 08366,

o 53,400 ilion waa originally appropriated; ia P.L 97.13 Congreas rueiaded $200 million of
that gmoust. : ’ . o . :

443,400 =illign was originally sppropriated; i P.1. 9712 Congraae reacioded $756 million of
that amoust. _ ’ ‘

§ 388 million of this amoust is sasmarked 7 4 epecific projecta, lasving 4 weai f 51,882
. million for granta. _ . _
§ 345 million of this azmount :a oarzoarked for 3 rpecific prejects, Jeaving 0 total of $3.535
million for granta. _ .

7 82 2 million of this amount eararked for specSc grants ard special projects, leaving
_-$2,047.8 million for capitalizstion gants under the State Revalving Fund sroprem. :

‘ 3 gas- 5 million is sermaried for specifis grants and special rgecs, lesving $1.944.5 millica
for grasts under the Stats Ravelving Fund pregran.

9 $824.5 million i exrmariesd fr specic gracm and special projects, leaving $1,925 million
for grants under the State Ravelving Fund programi.

*‘mmmnuﬂmhmﬂmmwmm;u-mg
water SRT, pcdi:.;-\ahaiasm Wﬂk@‘d’&.hﬁlhmhpﬁm in
scenemically distressed/Rarcanip commuzities and is aot availabie for spending il Sept. 80,
1954 {snd was sunywwmmh.ms appropriation I, leaving $1.218 millian
immediataly available for claan water SKFs. ‘ , .

1L Of the total, $945 million is sarmaried for special prejecta/grants, insluding 8700 million
m;anamgumm,pmmmm. ﬂlﬂn;mcaa!:hum.lhrscndm 45
specific, aamad projects Wﬁdawaﬁlﬂ.h&m‘w&ﬁﬁw.ﬁtd&mnw SRT%s.

' ﬂmzmu-ummuzz.mmmzwnwuwma
millien for mmmwmm«mmmsmmmm:mc
SRY grants, $265 millon fer sarmariend prejects and U.S.-Maxico grants, laaving S1125 hlllen
for cean weter SRT pants. - .
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Coﬁhmts oo
Preliminary Draft of ACIR Report on
. The Role of Federal Mandates

‘ CEPA ‘
THE SAFE DRINKING WATER ACT

" The preliminary draft of the ACIR report contains a fiundameatal misconception of the
origins of and the need for the 1974 Safe Drinking Water Act (SDWA). This misconception lays
thefoundaﬁonforldiuomdﬁwofhproblmmdlppmpﬁmpoﬁqrmediumdny

Theonlyfnctorsthntheduﬁreponatesu'tbmsforConwwmﬂw 1974law
(A-28) were technical concerns about the accuracy and scope of the Public Health Service's
(PHS) existing, voluntary drinking water standards. The section erroneously suggests 2 picture of
a law enacted only to correct scientific problems with standards that have been misapplied to
mposen'ratlonalmdwmeﬁduqmemsonwwmthuhrgelyhdbmprowdmgufe
waten.llalong

EPA's own principles for reauthorization of SDWA darly recognize and advocate
correction of the shortcomings and inflexibilities in the current law. But the history and reality of
this issue is not nearly as simple as the report suggests. Thereponomts reference to
Congress' much more immediate and equally fundamental concern in writing the 1974 SDWA, -
made clear in the congressional Committee reports — that far too few systems were meeting or
making any effort to discover if they were meeting those existing standards.

A key PHS study, wldely cited in the Committee reports, found that only 10-15% of water
systems conducted adequate testing for basic microbiological safety; that one-third of systems that
- tested found contamination exceeding the PHS limits; and that 56% of systems had physical

deficiencies that could seriously affect safety. Small systems' lack of economies of scale was
mpeuedlynotedutmqormoeofmnfetyvu!nutbmty .

i Contmytothe"noproblum oonclusonmggestedbythenponsmu'nonthat pnorto
the imposition of federally mandated requirements, most states were already imposing PHS

_ standards on local water systems® (A-29), the PHS study and Congress itself found that the lack
ofmowmuummﬁna&mbmgyhymofmwmdmg o

' dunonmablymufemer.mdtbevastmmor&yofmemprovidedmofumﬂy :

unknown quality. Tm:,themusquowumhrelymdequmtomeufedmhngwuerto

tbeAmmcanpeople ‘
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Major Probléms with the Draft Report :

Just as there are fundamental flaws in the draft report's history on which its assumptions of
the proper role of SDWA is based, much of the report's critique and proposals for change rest on
a misunderstanding of (1) how the drinking water program currently operates, and (2) the
importance of having drinking water program actions at all levels (federal, state and local)
founded on a sound scientific base to assure effective protection of public health.

The report focuses on two aspects of the mﬁonai dnnkmg water prognm -

- standards for contaminants, consisting of Maximum Contaminant Levels (MCL)
- and treatment techniques, and - . ‘
- requirements for water systems to monitor for contaminants.

' A) Standards for Contaminaats -

1) Maximum Contaminant Levels

Maximum Contaminant Levels (MCL) are the specific numerical standards which define
when the concentration of a contaminant in drinking water is or is not "safe.” Contrary to the
assumption in the draft report (A-30), so far as EPA is involved, compliance with these MCLs is
already "based on performance not process." Systems whose finished water (that is, water within
theéir distribution lines) violates an MCL need simply use whatever technology or other means
their state will accept to bring their finished water quality into compliance with the MCL (the ,
standard). Neither SOWA nor EPA's regulations require a system to use any specified technology
to meet a MCL. o : ' :

There have been two problems with MCL compliance in practice. One is that, for some
_contaminants, there is no technology or other means that many smaller water systems can afford -
that will treat their water to comply with the MCL. This problem is well-known, well understood,
and appropriately addressed by providing new affordability variances. Such variances are
provided for in all three SDWA bills passed by either house of Congress to date.

The second problem is much less known. EPA must (under SDWA) set the MCL by
reference to affordable, available technology that comes as close as feasible to the level at which
there is "no adverse health effect.” ‘While the MCL that results is a numerical performance
standard, many states have been unwilling to allow systems to usc a different (or packaged rather
than custom-engineered) technology than the technology that is the reference point for the MCL.
This does not arise because “states lack flexibility and discretion in implementing the law" (A-29)
— this is neither a SDWA nor an EPA regulatory requirement - but is a product of a conservative
engineering approach to water trsatment (e.g., the restrictive "10 state standard”). This well
illustrates a situation where the draft report's recommendation of "returning to the states full
responsibility for safe drinking water stand=rds" (p. 13) could make the current problems of small
water systems worse. - :

2
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Theremedyuthepmuon.dsomaﬂrelevmtSDWAbﬂl;,reqmngPAtospemlya
range of technologies and including the presumption for states that a system's use of such .
technologies will allow it to meet the MCL. Thus, the solution to any problemns with the MCL
compliance regime are simple, well-known and generally accepted. The proposal set forth in the
draﬁACIRreportutbewrongsohxﬂontotheproblem. . :

2) Immm_‘[mmm Thepomomonﬂnsismnnedinthednﬂmportdwly
are based on some of the more vehement concerns voiced to ACIR sbout SDWA "problems

[from] ... requirements .. wmmmmmwm&nm“rdmvdybwmd
the costs are significant” (A-29), “treatment requirements that do not relate directly to specific
.mmngmdmawnble contamination” (A-29),andlbmn‘wnalyum[thn]doobjeato
mmngcoststhnmthwopxmondonotmprovemqualny'(A-BO) .

Howwutoubhngtheueommymtheupon‘upparmtembrmofthemmthe
context of surface water treatment puts ACIR in a position that is inconsistent with sound science
mdweﬂ-esmbhshedknowledgemdpmcncempubbchnlm.ndmwg

The SDWA allows EPA to prescn‘be a mnndnoty treetment technique — luch as filtration
or disinfection of surfice water (rather than a numerical MCL that serves as a performance
standard) ~ where it would be "technically or economically infeasible to measure the level of a
contarinant.” This is indisputably the case with microbial contaminants (such as giardia or
cryptosporidium), which can be dangerous in any concentration and which (unlike most chemical
or radiological contaminants) do not tend to dilute relatively evenly in surface water supplies.

A system might sample uneconomically large quantities of water, find no waterborne
_ diseases, mdsﬁﬂnotbeablescimﬁﬁcuﬂytobeoonﬁdentthndisumwhichwmﬂdpout
serious threat to public health were not present, Thus, there is a requirement for disinfection of
all surface water supplies, and, under the Surface Water Treatment Rule (SWTR), filtration for all
" surface waters whose sources are not clean and demionstrably free of the indirect indicators of
-microbial contamination, and of conditions that would tend to produce such contamination Thus,
because of the nature and unpredictable occurrence of microbial contamination, the fact that
samples may be free of direct contamination does not mean, scientifically, that the water is
. reasonably safcﬁom that contamination whcre other, rclaudcordm‘ans that show nfcty are not

Thasﬁ'mwork‘douno'trepmntméxeessofwnionbyEPAand'themdrinldng
water programs that implement and almost uniformly support the SWTR. In fict, 30 states,

: 'nqumdﬁ!tnnonfonﬂmwat«tyuamwenbefoutheSWTprmmﬂgnedThe
. American Water Works Associstion, the water industry’s professional organization, has for three
docadeshadapohcythnwateuystmshouldﬁltanﬂmrﬁeewatamppba«wﬁhmﬂmy
: .exoepbon,wenwhensomuwnmmmnglyproucted ThutuudePAhavegnmd
- such exceptions to over 140 systemsmﬁomny : -
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_ The late Abel Wolman, a pioneering sanitary engineer and for over six decades the dean of -
American water supply professionals, long urged surface water systems to use multiple barriers, in
which they both protected source waters and filtered. Thus, EPA's allowance of filtration
avoidance for source water protection is more lenient than the widely prevailing view among

Some small water systems that lack economies of scale may well have difficulty affording
gltration of sirface water supplies. (It should be noted, however, that some of the claims of high
treatment costs often inappropriately include high and unrelated costs of replacing womn out
supply infrastructure.) Because surface water filtration is such a basic, essential health protection

' measure, EPA has advocated, and all three SDWA bills that passed the House or Senate have
included, suthorization of a State Revolving Loan Fund to help underwrite the cost of filtration,
and provisions to guthorize less costly, package filtration plants for small systems that states will
accept in all cases, without custom engineering. The challenge is to find crestive ways to afford
the necessary level of protection consistent with the SWTR, not to provide less protection in this
vital area. - . o ' ' o

The most basic public health provision a water system can give its customers is to protect
. drinking water against microbial contamination. Customers throughout the developed world
properly assume such protection is the least they can expect to receive. :

B) Water System Monitoring Requirements — -

The draft report's concerns in the monitoring area are similar o those pertaining to
treatment techniques; that some “tests that have nominal costs per customer for large systems are
extremely costly per customer for small systems” (A-29), and again, that testing is another
substantial cost that some water systems argue does "not improve water quality” (A-30). These
are familiar concerns, and not without merit. But by accepting them in such an unqualified
manner, ACIR oversimplifies the issue and the possible solution, and disregards the potential
increased risk to public health. ' '

Fingon!yinthenmowmmdmonlherﬂmmtadngcomforwmufeéybe

considered costs that “do not improve water quality.” Of course, tests of water quality do not

. ﬁta:ﬂy"i:nprovemmaﬁty'b\ndmplytdlwhnﬂ\nqudityis. But if systems do not
adequately test the quality of their water, on what scientific basis can customers, state regulators,

__Orthesystemsthunsdvabenﬁdcnﬂyeonﬁdanthathnmqmﬁtyisnfe? Clearly, the

. burgeoning sales of bottled water, which a survey by the water utility industry itself (AWWA)
idmﬁﬁedubdngnlusthﬂfmoﬁvnedbycomfordﬁnkingmmy, make
complacency about consumer confidence and testing misplaced and unresponsive. The more
appropﬁateismfordhwuioninresponsetomemﬁngmh“whateonsﬁmm
adequate testing?” : R '
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. EPA has added testing-waiver programs that states can adopt and which can cut testing
costs by more than two-thirds. Theuwdvmmgiminﬁuuﬁom’wb«emmhopogenic
(man-made) contaminant was never used in an area, or where hydrogeologic data shows that a
system's water source is not vulnerable to contamination. Nearly all states have EPA-approved
programs in place, and EPA has frequently given expedited, interim approval to allow many of

thuemto;ivelynemsmivmpﬁortoﬁm;ppmm:pedﬁcdlytoaddrmthe.eostconoe'm.

. - HOWW&.EPAWMMMWWWW{MWOM(MUG
mmﬂmﬁwmmhmmum:ﬁbﬁ%m«e%ﬂﬁd}mﬂmz
'impleumﬁononcupprovedbyEPAMbeenﬂqwmduum Thus, EPA is, as a part of its
Mnﬁngmpmmndkwﬁm&on(uﬁr-nmmrwmonmmm.
beenunderwayformorethtmyw,mdwmnadstmtbednﬁrepondounot ,
acknowiedge), moving to reduce testing requirements for chemical contaminants (the source of
gr'eitestsmaﬂlymcou)wfowsonthoucymatﬁskofoomamimﬁon.mdonuqipﬁngto
be done at the time of the water system's maximum vuinerability.

~ This approach can be flexible, cost-effective, responsible public health policy if tests are
timed and located by good information to be properly indicative, as opposed to testing that can be
gamed to avoid finding problems. Responsible public policy requires this sort of distinction and
the good information on which to make it, but both distinctions are missed by the draft report.
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- Commentson
Prelimimary Draft of ACIR Report on. .
The Role of Federsl Mandates

. EPA "
THE CLEAN AIR ACT

o The framework for the nation's clean air effort was developed under the 1970 and 1977
versions of the Act. Altboughmpmm.toward'dmﬁrhadbedxmdeunderthis
&meworhthelMAmendmumeugtedbeanntwmyynnofeﬁbmw "
oomnﬁunentshadmbrougmm:ﬁc;cleanair. In 1990, almost 140 million people still lived in
communities that violated the health standard for smog. More than 40 million people still lived in
communities that violated the health standard for carbont monoxide. The Toxic Release ‘
Inventory, covering only a portion of industry, reported nearly three billion pounds of toxic
emissions being released into the air. More than 22 million tons of sulfur dioxide releases each
year were continuing to add to the destruction of forests, and the acidification of lakes and

The overview fails to recognize that the 1990 Amendments were enacted in response
to broad public copcern that America had not yet achieved the bedefits of clean air. The
write-up in the preliminary staff draft of the ACIR Report on the Clean Air Act is correct in
stating that the Act's requirements have become increasingly detailed and specific over time.
However, the draft &ﬂstonotethntheCongmmdmthatitsmsonfouddingﬂwspedﬁc :
requirements was years of frustration with the lack of progress in cleaning up the air on the part
of both the federal Environmental Protection Agency and the state and local governments. Asa
result, over time Congress added extensive specific requirements for EPA to establish new
programs, like acid rain protection and the operating permits program, and to issue new

~ regulations for a wide variety of industries (e.g. sutomobiles, steel, chemicals, oil, utilities).

The 1990 Amendments included new provisions requiring state and local governments to
reduce the pollution that causes ground-level ozone (or smog) by 15 percent over six years and
then 3 percent per year thereafter. By and large it gives state and local governments flexibility to
determine how best to achieve those reduction goals. The 1990 Amendments do include some -
specific requirements for states and local governments, such as vehicle inspection and ‘

. maintenance programs, to help improve air pollution ‘These requirements generally vary
according to the severity of the air pollution problem in question. It is important to note that in
exchange for the more spemﬁcmqumm&theCongmprowded states and local areas with

_ longer deadlines to meet the standards - as long as 15 to 20 years for those areas with the worst
problems. Moreover, Congress recognized that minimum requirements would belp mitigate
pollution transport between states. . )
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The ACIR preliminary staff draft report provides misleading characterizations to
" specific provisions of the 1990 Amendments. Furthermore, by failing to describe the
. benefits of the Act the draft report implies that the mandatés have had only negative

consequences, disregarding the beneficial impacts. B _ .

implement oxygenated fuel programs, That is essentially although it is important to note that
ofthe42mof:hecounu'ythatdidnotmeetzhewbonmonoﬁde'mdardin1990,allbut
sevenmeetthztstandard‘today.Mmyof:bosgmnovime,ﬁng'thcmwdhwe”o out"
of the oxygenated fuels program. lnothuwords.themandwhavewlﬁévgdsigtﬁﬁwnhealth
benefits for dozens of communities and millions of people throughout the country. '

nd oxvgenated IUElS GAI 1—;<14A; v.- -.~ of highway fi j_-: While potennal 10 of
~ funds ispossible,t.heprelimimry,reponﬁilswnotethatwdnenohighw;yﬁxndshavebe;nlost
while significant air quality benefits have been gained. . | o

Under the requirements of the Act and EPA's sanctions rules, states have a gredt deal of
time and flexibility before any highway funds would be affected. For example, assume 2 situation
where a state was required to submit a plan to EPA stating how it planned to implement a certain
program by the given date in the law (assume it to be November 1993 for purposes of this
example). Generally EPA will notify the Governor of the state of its failure within 60 days, so in
this example EPA would do this in January 1994. That starts an 18-month sanctions “clock” and
" po sanction would go into place during that period. Under this example, no sanction would go
into place until July 1995. Under EPA's rules, the EPA would impiement a2:1 emissions offset
sanction at that time. The highway sanction would not be generally implemented for another six
" months, or until Japuary 1996. So a state can miss a deadline by over two years and still avoid
any highway sanctions going into place. Of the over 2,000 state plan revisions required since
1990, highway sanctions bave gone into place in only two instances, and to date no highway
projects have been affected. This is a testament both to the positive working relationship between
EPA and the states, and to the strength of the CAA as an incentive to encourage innovation to
improve air quality at the lowest possible cost. ' '

inaﬂpuﬁes‘bwintmforthcumcywhelpthememdbcdgovmmwmmm
pollution problem and use federal plans only as a very last resort. Again, bowever, the possibility
of a federal implementation plan has proven an effective incentive for states to develop thier ov

. place - appropriate strategy to improve air quality. ‘

Y : n . . .
According to the ACLS WINC-UR. JLALES L besn f1vern ees ANG 189S C

bow to implement (the law] and ..Jess fede i

The opposite is true. Over the last several years, EPA has mounted a major

4"mdtheSmsmMMEdeiﬁtyhhowtheyuhimtheAm'sgoﬂs. I
tothengtestoimplmenttheClunAh'Actm}g’ownstudﬂymﬁme.

1975 to $96.2 million in 1988 to 181 million in 1995. -
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Lot
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ID. Under current EPA regulations only those areas classified as “serious” or above must
implement such programs. The exception to this is in the northeastern states of the Ozone
'Tnnspochgion.mdeEPAhumﬁdedﬂm‘biﬁtyfo;rmmnhvecompmble
mysofachievjngtbemededmducﬁominﬁrponuﬁonm:ngenprbm. .

~ . In its January 1996 Preliminary Report on Federal Mandates, the ACIR
recommended that EPA “Permit states to develop their own ways of meeting federal air
quality standards, and eliminate financial aid penalties if states are making good faith
efforts to comply.” This recommendation fails to recognize the success in developin
flexible and less burdensome means to ensure clean air. . L

: © 1) The first part of the recommendation requests that states should be given the flexibility
to develop their own ways of meeting the Clean Air Act goals. EPA is in fact working closely
with the states to provide additional fiexibility and assistance in meeting the CAA mandates and
the report should describe that work. EPA has over the last year alone met with a number of
state environmental officials to discuss state implementation problems under the 1990 Clean Air
Act Amendments. As a result of the January 18, 1995 meeting with the National Governors
Association (NGA) and the Environmental Council of the States (ECOS), 64 recommendations
were forwarded to the Administrator on how to provide needed flexibility and approaches to
meeting the goal of clean air for all Americans. We have made significant progress on almost
every proposal. On about half the issues, we agreed with the NGA/ECOS position and we are
handling those administratively (through rules or guidance). On 24 of the issucs we agree with
the concern and are working with the states to address the issue, although the approach may vary
from the initial proposal. Finally, there were only four issues where we disagreed, but we are still
discussing how to. best address those concerns. T ' -

Some examples of the extensive flexibility EPA has provided to the states in the

implementation of Clean Air Act-mandated requirements include; -.— -

- New rules and/or policies to provide flexibilityfor what is considered an

'+ Alternative ways for states to demonstrite attainment with the ozoie standard;

- Extended attainment dates for areas affected by overwhelming transport of
pollution from upwind areas; = - o

- Aproposed rule that would have States merge their construction and operating
‘permit processes and sutomatically incorporate into their permit the State’s
burden of separatc permit processes; ‘
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- A pioﬁosed rule wamng for 5 years EPA’s ability to objecz to most permit
revisions, and allowing States to exempt insignificant permit revisions from any
EPA or public review, - o , :

2) EPA is especially concerned about the second part of this recommendation to remove the
certainty of federal aid penalties (sanctions) from those states which fail to meet nationa! clean air
requirements. As was mentioned earlier, over the last twenty yesrs the nation bas set several
clean air deadlines, deadlines which were routinely missed. ' Though previous Clean Air Acts
contained discretionary sanctions provisions, those provisions lacked the predictability and
objectivity of the provisions which were added to the law in 1990. And today, it seems clear that
these sanctions provisions are working. With only a handful of exceptions, areas are not being
sanctioned, because ~—for the first time ~ they are meeting deadlines, : ‘

EPA is convinced that joint state and federal efforts will prevent sanctions from being
imposed in mo'st states, and the record supports this belief. Of the roughly 2000 individual state
implementation plan elements finally due by mid-1995, only two elements were not completed on
time. Of the almost 400 sanctions “clocks” that were, by law, started during this process, only
one set of sanctions is currently in place. Two other sanctions are in place for continuing

'violations of the health-based limits on lead pollution. In contrast to the pre-1990 cycle of failure
which chardcterized earlier Clean Air Act deadlines, these numbers represent a clear success
story. | - : '

Discussions with states on implementation issues have made it absolutely clear that the
existence of mandatory sanctions has been the driving force behind this success. The truth is that
neither states, sources, nor EPA wants sanctions to be imposed. The real world result is that all
involved work extremely hard to avoid them, and the job gets done. - .

Effective Federal/State partnerships have provided the framework for an effective
program to clean the air. Ultimately, the real success story of the 1990 Amendments is told by
the fact that more than half of the smog and carbon monoxide areas in the country are now
meeting the national health-based standards, and they are doing so on time. Moreover, more than
two billion pounds of toxic emissions and millions of tons of sulfur dioxide emissions are being
removed from the air each'year. .= , . |

Thesénunibmnprsantensofdlﬁonsofpeoplebrwhingdmairmssthe ,
country. Almost without exception, every area is seeing reduced pollution levels, which means
t_hatthreatsto-publichealtbmbeingmduced..eveni_faﬂmdbnotyamthuirqu!ity

- The goal at EPA is to continue that progress. Given the overall success of the 1990
program - especially in contrast to the previous twenty years; we believe the tight approach to
- addressing state’s concerns is not to change the law, but instead to contirue the recent efforts to .
redefine our partnerships. ' . = '



M U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
y Washington, D.C. 20507

MAR 2 9 1996

The Honorable William Winter

Chairman

U.S. Advisory Commission on
Intergovernmental Relations

800 K Street, N.W.

Suite 450, South Building

Washington, D.C. 20575

Dear Governor Winter:

This letter responds to several of the issues raised by the
Advisory Commission on Intergovernmental Relations’ (ACIR)
preliminary report with respect to the Americans with
Disabilities Act of 1990 (ADA). As discussed in this letter, we
have serious concerns about the report’s analysis of the ADA’s
terms and enforcement provisions.

As an initial matter, we note that disability discrimination

— has had a devastating effect on people with disabilities. 1In

' enacting the ADA, Congress determined that it was necessary to
provide a clear and comprehensive national mandate to end such
discrimination and to bring people with disabilities into the
economic and social mainstream of American life. 1Indeed, the
statute has been successful at helping to eliminate disability
discrimination and to integrate individuals with disabilities
into all aspects of society. In addition, the cost of compliance
has certainly been outweighed by the societal benefits of such
integration.

Because the Equal Employment Opportunity Commission (EEOC)
is responsible for enforcing Title I of the ADA which covers
employment of individuals with disabilities, this letter is
limited to issues involving employment. In this regard, the ACIR
report voiced uncertainty about the ADA’s reasonable
accommodation requirements and concern about enforcement and
litigation. The report also cited the need for technical
assistance from the government. Below, we respond to the
inaccuracies in the report.

Most of the employment-related concerns raised by the ACIR

report address confusion over the ADA’s requirements. However,

P Congress specifically modeled the ADA on the Rehabilitation Act
of 1973, which has covered many employers -- including state and
local governments -- for over twenty years. §See H. Rep. No. 485,



101st Cong., 2d Sess., pt. 3, at 27, 31 (1990). 1In addition, the
EEOC’s implementing regulations are modeled on the regulations
implementing section 504 of the Rehabilitation Act, which have
been in effect for 15 years.

The ADA’s reasonable accommodation and undue hardship
provisions are not new, generally tracking the language of the
Rehabilitation Act. As noted above, covered employers have been
providing reasonable accommodation under the Rehabilitation Act
for years.

In general, reasonable accommodation must be requested by an
individual with a disability. 29 C.F.R. § 1630.9, Appendix;
S. Rep. No. 101-116, 101st Cong., 1lst Sess., at 34 (1989);
H. Rep. No. 485, 10l1st Cong., 2d Sess., pt. 2, at 65 (1990) ;
H. Rep. No. 485, 101st Cong., 2d Sess., pt. 3, at 39 (1990). 1In
addition, an employer may choose whichever reasonable
accommodation it wishes to provide, as long as it is sufficient
to meet the individual’s job-related needs. For example, an
employer would not have to provide a state-of-the-art mechanical
lifting device to an employee with a back-related disability if
it provides a less expensive device that still enables him to
perform the job. 29 C.F.R. § 1630.9, Appendix.

In most cases, an appropriate reasonable accommodation can
be made without difficulty and at little or no cost. For
example, an accommodation may be something as simple as adding an
extra lever to the fare box on a public bus for a driver who is
unable to reach the box because of a disability, or providing a
stool for an individual with a partially amputated leg. 1In fact,
a recent study commissioned by Sears indicates that of the 436
reasonable accommodations provided by the company between 1978
and 1992, 69% cost nothing, 28% cost less than $1,000, and only
3% cost more than $1,000. See "Communicating the ADA,
Transcending Compliance: A Case Report on Sears, Roebuck and Co."
at 12. See also The President’s Committee on Employment of
People with Disabilities’ Job Accommodation Network U.S.
Quarterly Report at 14 (9/30/94) (78% of reasonable accommodations
cost less than $1,000; 17% of reasonable accommodations cost
between $1,001 and $5,000); "ADA in Perspective; Business,
Disabled Both Prosper Under Act," Capital Times, 1/12/95
(reasonable accommodations have not been costly for businesses).

The relatively minor costs of providing reasonable
accommodation are offset by the benefits resulting from increased
employment of people with disabilities, reduced dependence on
Social Security, increased consumer spending by people with
disabilities, and increased tax revenues. §See Senator Tom
Harkin, "The Americans with Disabilities Act: Four Years Later --

2



Commentary on Blanck, 79 Jowa Law Review 935, 937 (1994). See
also "Communicating the ADA, Transcending Compliance: A Case
Report on Sears, Roebuck and Co." (discussing gains in employee
productivity as a result of reasonable accommodations);
President’s Committee Job Accommodation Quarterly Report, supra,
at 14 (51% of responding companies saved between $1 and $10,000
by providing reasonable accommodation; 42% saved between $10,000
and $100,000).

Moreover, if a reasonable accommodation would impose an
undue hardship for an employer, the employer does not need to
provide the accommodation. The ADA specifically looks at such
things as the cost of the accommodation in relation to the
particular employer’s resources, rather than using a "one size
fits all" approach. 29 C.F.R. § 1630.2(p), Appendix.

The EEOC has expressly stated other limitations on an
employer’s obligation to provide reasonable accommodations. For
example, the EEOC has written that an employer is not required to
provide items that are primarily for the personal use and benefit
of the individual, such as eyeglasses, hearing aids, and
wheelchairs. Nor is an employer required to reassign essential
job functions or create a new job, lower performance standards
for essential functions, provide additional paid leave, or excuse
misconduct. See 29 C.F.R. §§ 1630.2(0), 1630.9 & Appendices;
"Technical Assistance Manual on the Employment Provisions (Title
I) of the ADA," Ch. 3.

In cases where an individual claims that the employer failed
to provide reasonable accommodation, federal law expressly limits
monetary remedies if the employer acted in good faith to identify
and provide an accommodation. Specifically, the Civil Rights Act
of 1991 states that, in such instances, the employer will not be
liable for compensatory or punitive damages. 42 U.S.C. § 1981A.

The EEOC has provided a wealth of guidance on an employer’s
reasonable accommodation obligations and the undue hardship
defense. See 29 C.F.R. §§ 1630.2(0), 1630.9 & Appendices;
Technical Assistance Manual Ch. 3. For example, the EEOC has
given guidance concerning the process of determining appropriate
reasonable accommodations and has provided numerous examples of
such accommodations.

4 n t i t e

The ACIR report’s criticism of ADA enforcement mechanisms is
unfounded in light of established and workable procedures which
have been operating for years under federal civil rights
statutes. For example, although the report recommends
designating a single federal enforcement agency, the EEOC has
been effectively working with the Department of Justice for over



twenty years to enforce Title VII of the Civil Rights Act of
1964.

In addition, the report’s recommendation that private
actions against state or local governments should be barred is
flawed in light of the ADA’s purpose to eliminate disability
discrimination. The United States Supreme Court has noted that
the private litigant in Title VII actions "not only redresses his
own injury but also vindicates the important congressional policy
against discriminatory employment practices."™ Alexander v.
Gardner-Denver Co., 415 U.S. 36, 45 (1974). §See also McKennon v.
Nashville Banner Publishing Co., 115 S. Ct. 879, 884 (1995)
("private litigant who seeks redress for his or her injuries
vindicates . . . objectives of the ADEA [Age Discrimination in
Employment Act of 1967]"). This same rationale applies to the
ADA. Importantly, private actions against state or local
governments are also permitted under the Rehabilitation Act.

14 L - " 3 ’

All new statutes inevitably have a general "break-in"
period. Both employers and employees are going through a
learning process concerning their respective rights and
obligations. To assist in this process, the EEOC has actively
engaged in ADA training over the past five years by publishing
and distributing millions of copies of training materials (e.q.,
guestion and answer pamphlets, fact sheets and pamphlets
discussing rights of individuals with disabilities and
responsibilities of employers), responding to public inquiries,
sponsoring training programs, and making thousands of public
presentations. The EEOC has also published and distributed
hundreds of thousands of copies of its Technical Assistance
Manual which has been praised by both management-oriented groups
and disability-rights groups. Free copies of EEOC publications
may be requested by calling 1-800-669-3362.

Individuals and employers also are learning which federal
agencies enforce the various sections of the ADA. Part of the
technical assistance provided by EEOC has been information
concerning enforcement responsibilities. See Technical
Assistance Manual Chs. I & X, and accompanying "Resource
Directory."



For the reasons discussed above, we recommend that you
delete the ACIR report section on the ADA. We hope this
information is helpful to you.
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NEIL ABERCROMBIE

1ST DISTRICT, HAWAII
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@ongress of the nited States

House of Representatives
Washington, B.¢. 20515

March 22, 1996

The Honorable William F. Winter

Chairman

U.S. Advisory Commission On Intergovernmental Relations
800 K Street, N.W.

Washington, D.C. 20575

Dear Chairman Winter:

I am writing to express my deep concerns about the
recommendations of the Advisory Commission on Intergovernmental
Relations (ACIR) in the report, "The Role of Federal Mandates in
Intergovernmental Relations."

I am particularly concerned with the recommendations in regard to
civil rights laws for people with disabilities -- specifically,
the Americans with Disabilities Act (ADA) and the Individuals
with Disabilities Education Act (IDEA). Efforts to guarantee
equal rights for citizens with disabilities would be set back by
the report recommendations to eliminate a private cause of action
and to reduce state and local governments’ compliance obligations
under these statutes.

Under the ADA and the IDEA, flexibility and reasonableness are
integral throughout the statutory language. Local and State
governments are given discretion in determining program access
and what is an appropriate cost associated with compliance.
Further, the federal government provides substantial education
and assistance services. It funds 80 percent of transportation
costs, including construction and operation for the ADA. Also,
community block grants may be used to satisfy statutory
requirements. It is simply unnecessary that compliance
requirements be temporarily or permanently suspended or made
voluntary for states and counties experiencing financial
difficulties in complying with the law.

Most importantly, the ADA and the IDEA are not unfunded mandates;
they are civil rights acts. Therefore, they should not have been
included in the parameters of the Unfunded Mandates Reform Act of
1995, under which ACIR was given its mandate.

The ADA and the IDEA are landmark pieces of legislation. They

make a very clear legal statement regarding our nation’s ideals

of equalizing opportunity and eliminating discrimination. It is
ORIGINATED FROM:
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inconceivable that the ACIR would recommend annulling all the
progress our country has made in our attitude toward and
treatment of persons with disabilities. To make the IDEA and the
ADA local option laws is to reduce the disabled to second class
citizens. To remove their right to seek legal remedies would be
un-American.

I urge you to reconsider and revise the ACIR recommendations in,
"The Role of Federal Mandates in Intergovernmental Relations,"
report to Congress and the President.

eil Abercrombie
Memb! of Congress
NA:ab
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March 27, 1996

The Honorable William F. Winter
Chairman
U.S. Advisory Commission on
Intergovernmental Relations
800 K Street, N.W., Suite 450, South Building
Washington, D.C. 20575

Dear Governor Winter:

I am writing to express my deep concerns about the
preliminary recommendations contained in the Advisory Commission
on Intergovernmental Relations (ACIR) report: "The Role of the
Federal Mandates Intergovernmental Relations," particularly those
that relate to the Family and Medical Leave Act of 1993 (FMLA).

As you know, I was the author of that Act and am Chairman of
the Commission on Leave, which was established by the Act and was
charged with examining the impact of family and medical leave
polices. Although I have always believed that family leave
policies were clearly in the national interest, as well as in the
best interest of America’s families and employers, I am very
pleased that the Commission’s research confirmed this view.

The Commission funded two major research studies that
provide the first nationally representative data on the
experiences of employees and employers with the Act and other
family-friendly policies. Contrary to the expectations of some,
the results indicate that businesses have not found that
complying with the Act was costly or presented an administrative
burden. 1Indeed, the vast majority of businesses reported no or
only small cost increases; and some reported cost savings because
of reduced employee turnover, increased productivity and lower
training costs. Not surprisingly, the surveys also found that
family leave policies help employees responsibly balance the
needs of family and work.

Given this reassuring data, I was deeply disturbed to see
that the ACIR’s preliminary recommendations included the repeal
of the protection the FMLA offers to employees of state and local

P governments. I believe the ACIR’s analysis supporting this
recommendation was flawed in two major ways.

PRINTED ON RECYCLED PAPER



First, the recommendation is based on the untenable finding
that there is not "sufficient national interest to justify"
FMLA's coverage of state and local employees. The very enactment
of the Act just a few years ago was based on findings, after
seven years of hearings and congressional consideration, that
just such a national interest exists. With growing demographic
changes in the American workforce, employees were increasingly
being forced to choose between their work and their care-giving
responsibilities to their families. «

FMLA provides workers with a modest benefit. It guarantees
eligible employees 12 weeks of unpaid, job-protected leave to
care for themselves, a new child or a seriously ill parent,
spouse or child. State and local workers have these same needs
and deserve the same protection. The ACIR'’s proposals simply did
not address these employees.

Secondly, the ACIR’s report asserts that the FMLA increases
costs to employers. The report cites a General Accounting Office
study completed before the passage of the law as the basis for
this concern. Clearly, better data exists. The finds of the
Commission on Leave were available to the Advisory Commission.
Indeed, this data contradicts the ACIR’s findings on cost
increases. Eighty-nine percent of employers experienced no or
only small increases in administrative costs. Similarly, 93
percent experienced no or only small increases in the cost of
continuing benefits. There is no evidence that the experiences
of state and local governments have been so different from that
of other employers.

I appreciate your consideration of my concerns and am
hopeful that the Advisory Commission on Intergovernmental
Relations will reject the preliminary recommendations on the
Family and Medical Leave Act of 1993.

CHRISTOPHER J. DODD
United States Senator






‘weidoid umo dojeasp 0y panuad

aq Jo siseq Arejunjoa ® uo weidosd
VHSO [e30pa} ut 3jedionred 0y uondo
USAIS 9q PINOYS SIUIWUIIA0T [800]

pue 9je)g ‘sajepusw ym Suikjdwod
UM PIIBIDOSSE 150D B JOJ JUSUILIIAOT
[30] JO JuSWASINQUIIAI [I3PAY IO STED)

'S3JBpUBL [2I3P3) YiM Suikjdwiod fpm
UOLIRIDOSSB $1SOD [[8 JOJ JUSWISINQUIIDI
[esapaj sagin inq Lotjod oN

"SIIOUITISWD UI SIVIAIIS JIOY)

J33IUNJOA 0} ANSIP oym s3akojdwd
arqnd Joj syuswasinbas Aed sweao
aamem ‘uondwaxa Nz, 30 Apyenb

0} sorpowresed yuuad (Aed noyim
suoisuadsns uo sajru Ajipows ‘Aed
SWILIAO 0} PIAIIUD S| oYM SuruuLIdP
Joj sprepuels 3jepdn 3WILIAO 10)
ANJIQRI] 9A110B0I12] WO JUIWUIIA0S
[850] puUB 2)81S IAII[21 O} SUOKRMSI
VS Sunumal spusunuodd

"SIUWUISA0T [820]
Jrews o3 Ajdde pjnoys ssauisnq
Jrews Joj uondwaxa sureg

'SIY3u s, 3340jdwa Jnoqe
saonj0u 3sod o3 pue YA
uo uoneuojul 9jeiodiodus

0} fenuew [auuosiad s) ISIAdI
01 3Ary 0} s3d40jdwa maj yum
drysumoy 10j ssopuiod swiaag

"SIJOUIQ AWIHIAO

3umLdaP 0} payifenb 1saq “1r08
[e00] pue 9)8)S "SINIUNUWIWOD
Jjews Jo A}ijea1 19931 J0u S0P
VS1d ‘sjeuoissajoid asimiayio
a1e oym sadkojdw 03 SwipA0
Jo wowAed pue s10y3ya1y
Areunjoa uo syoedwi yST14

“UOIBPUIWIIONAS
|IDV Hoddng

'sioyifenb yum

uonepuUsWIWO023l Y1)y Hoddng

"UOIEPUSUILODAI
odd

Py YijvoH
puv Ga2fvg ppuoyvdnadg

19y 24D] [DIIPaY puv Ajuv.y

SNOLLVTAY TVINANWNYAAOIYAINI NI SHLVANVA TVIAATA A0 AT10¥ AHIL
NO SINTWKWOD dNOYD LSTAILNI DI'TdNd INANWNAIAOD TVOOT ANV ALVLS




“UOL)BPUIWIWION 5U< syoddng

‘SojepUBW YIm
Suidwod Ym pajerdosse 3so0d [[e Joj
SJUSUILISAOS [820] O} JUSWISINQUISI
[e1apaj s38un Inq Loyjod oN

"UOLJEPUIWIWION]
WIDV UO JUdURLOD ON

‘suonoIpsun{ [eins Joj
9sSUdS 9)eW JOU Op suolejndal
Bunsay joyooe pue ruQq

“JUSWIWIAA0SF [820] JO Awouone
uodn apnjul puB JUSWUIIACT
edunw uo A[12311p §150
asodu jey) sajepuew [BIIPJ)
sasoddo ajqureaid sajepuew
-IUR [RISUIL) "UOKBPUIWWIOII
|10V suoddng

's21npad0id aandudsaid
PajreIap Inoyim K1jiqeiunodoe
apiaoid 03 suawannbal
UONEOLJILD 94-Brup

suoddns ‘sweidoud Bunsa) Srup
padojaaap Ajjed0] J9AO spnsme|
0} sjenIyo Ao Jo ansodxd
aonpai 03 suonoe spoddns
‘3unsay Srup no Aued pue
ajeniul sanid djay 0) dueISISSE
[21UYy293) 1O UOoNB|SIBI|

spoddns ‘spasu [850] JooW

0} SI2INOS3I PANWI] YOS
sjuawuiaA08 [eso] djay 0}
Anpiqixapy K101en8as spoddng
"9JqIX3[) dJow S)udwWaALNbII
Sunsay axew 0y ¢ uondQ 195314

suoyvLfidadg puv
SUDL] 40f U01S124U0)) ILIW

SIFALI(] [DIDIPUIUO))
Jo 8uysa] joyoopy puv 3naq




‘Spoyiaw

dAnBUIDY R 3sN 0} ANjIqR puB ‘Qwin

JO SUOISUNXI ‘ANMIQIXIY JUIWUIA0T
1800] suoddns Sy O Jopun suejd

[1e Jo uonejuowajdwi pue Juswdojeadp
Ul JUSWIOAJOAUI "JUSWUIIA0T

[e20] spoddns $HSu feUWLIONAUD

puB ‘A1dJes YB3y JO SIUDWISSISSB
JUDJSISUOD pue punos Ajreoynuaios uodn
Paseq pue JULYJ-1500 aJe Jey) Kufenb
Jayem 10j sprepuels spoddns ‘sanunod
uo pasodwi sarepuBl YLD [[B 199W 0}
3uipury [v1opaj suoddns £o1j0d 0QYN

"PrROIPI]N U saBueyd

0} NP JUWUIIA0T 91B)S pUR [BIIPJ)
woy synys 1509 sasoddo ABuons
PredIpojy U0 £orjod OQYN ‘semjIoR)
{)[eay £HUNOD 0 SIUSWISINQUIDS
P32Np3J 0} PEd] PINOO $318J BulIMLIAIRP
Joj Anpqisuodsas 3jos sarers Suiaid

pue Judwpuawe Suireadas 1By} WU
passaidxa aaey sanuno)) “Aoijod o

"PpadU S1 ueys 150D [P

1218313 jey) UOHBPUSUILODII
A1)V suoddng

"UOHBPUIWIWO0I]
WIDV UO W0 ON

"3jepurw JdjemunIo)s feddunw
ssaJppe 01 YDV 981
Jo-uns 1)emunols jedipmunw
Jo swsBeurw o3 Yoeosdde
dJqixay pue poyyduns asow
spoddns ‘Sanssi [BJUIWUONAUD
UO ANULIOJIUN [RUOKRU JWOS
Hoddns ‘sajepuew 12jep UED])
[e1apaj 2oueuy djoy 03 sueoj
pue sjuesd spoddns Buipuny
10j S3NIBIO] puB sAEIS Yum
diysisuped paseasou spoddng
"O1ISIBIIUN }1 SIIPISUOD

Inq ‘Suipury [eISp3J Pasealdul
suoddng ‘uonepuaunuOsl
AIDV Hoddns jou seoq

"UOIJBPUSWILIOIA]

Py 42wy uva))

JMPpUIUY UdI0g PN,

WIDV U0 Juduuod oN

a1 Jo andway




"§9A11996q0 dA1R|SI9] saystjdwodo. Jey)
sAnewsd)e K1018|nBa1 A|1500 583} Isn
0} JUAUILIAAOS [800] MO[[B 03 KIqXoP
paseaou Joj s{jed Kd1jod 0QVN
‘sajepuew [B12paJ Yum Sukjdwod

YIMm POJBIDOSSE 1509 [[B JOJ JUSWLIIA0T
[690] ISINQUIIAI 0 JUIWUIIA0T

[e39pa) s981n Inq ‘vonisod ON

"9JepuBW Yim
Buikjdwod yum pIIeIdOSSE IS0 [[8 JOJ
*JA0S [800] 2SINQUIIAI O) JUSWWIDAOT
[e19paj s38un Inq ‘Aorjod oN

"saoudde 9je)s

puE [I3P3J SNOLIBA Y3nosy)
paowo|duw pue f0d 4q
PO38INOOUI SUOIIBPUIWILIOD
IOV Jo Auew 1oy

SOJON “So[npayos ddueydwod
Jo uonenofsu yoddns
‘Bu1yo1I21 PUB UOIONIISUOD
u1 pasn 3q 03 swesdoid
Buipuny [e1opaj Jofew spoddns
‘3044 pue ‘uonenodsues]
‘2onsny jo sjuawredoq

UIJIM JUSLLIIDIOJUD pue
uonjeja1diaiul JO UOHEPIOSUOD
uoddng “Ayununuod Aue 10§
Krejunjoa Yy Sunjew poddns
JOU S20(J "UOHBPUIWILIOIS
1DV suoddng

"SPaau [e00] 133Ul 0} A[PAIYD
1SOW SI2INOSII 0IBJS 12318} 0}
Awpiqrxay apiaoid jey sadueyd
wesBoid pue souedwiod
9A3IyOR 03 SaNID yuad

0} Suipuny [e1apa) spoddns
‘sauijpeap doueljdwod [eIopa)
3]qeUOSEaJ JO JIWYSI[qEISI
spoddng ‘uonepUSULIOIAS
AIOV suoddng

‘syuawess Konjod Aypqer 1IN
YHMm JUI)ISISUOD UOHIEPUIILIOIS
|IJVv ‘uonednpd

je1oads oy Aupiqisuodsal
Supueuy uondwnsse

[eJOpa) pue 3)1e)s 1318
spoddng "uonEPUIIWOIAI
Y10V suoddng

»y
SopIIGUSIJ Y SUDILWY

1Oy uoyvInps
SanIqSI( Y Sponplalpu]

“JUIWWIOD ON
sdiysumo], pus sumoj




"90UIIDS pUNoOS

U0 paseq Sunjew-uoISIOAP
10j padu ay) Jo uoisnjoul
$o31n Inq ‘UOHBPUIURLIOIA]
"UOHIBPUAWWIOA YDV suoddng "JUSUIWOD) ON Y10V suoddng Py saadg pasaduvpuyg

‘SUOIEPUIUIIOI]

asay3 1dope 03 YDV sa8in 50
pue ‘uondNpas Ysu ‘uonsdjord
yifeay orqnd ‘20uapiad

OIS puR YII8IsAI UO PIseq
aq pjnoys suonejndas jojem
Bunjuup [esapay ey sa3ers
£onod O7IN ‘(spiepuess 19jem
Sunjuup sjes 10§ Aniqisuodsas
[Iny sajels ay) 03 Bununjal)
uoruod puoads sasoddo

nq ‘(ajeuag £q paroidde

350y} O} JejIuIS SUWPUIUIE
"UOIEPUIWIWIONA |  JO JUIWIOBUI) UOHBPUIWIWOI]
"UOHBPUIWIWOIAI YDV suoddng 1DV suoddng Jo wued 51y spoddng Py o Juyuuq afog




"UOLIBPUSWWIONR] m_,\.v< spoddng

"UONBpUAWIWIOA Y[V sHoddng

‘Buuuejd uonepodsuer

pUB 35N PuR| Ul JOUB)SISSE [BIOUBUY
spoddns ‘swesBoid sousuduTBW

pue suonoadsul Jo §1500 dn-}els Joj
Suipuny fesopay suoddns uounuaaol
[e13paj wox AORIp Spuny Bula1ecal

Jo souenunuod suoddns v ays Jo
JUWIIO0JuD snoJoBia spoddns ‘uorysej
9A1}2IJJ3 1SOJ B UI paure)e si Jre

ued)d JBYy) AINSUI 0} §53001d 9A1IQO
uado ue 1o} diysiopes] [esapaj suoddns
‘swresBo1d aoue)sisse [eoruydd) spoddns
‘souIjoping 3)8|NULIOJ 0) SANI[BI0]

“JUWWOd ON.

‘Joy uooeg-siae

Jo jeadai spuowwosdl JBLYN

“JUdWWOY) ON

"UOIEPUIWWOAS
MIJV suoddng

.—.ﬂog
9[eSI[OYM SPUIWIWO3AI I IN

‘SuoIsiA0Jd ns uszNId
Suiuioyas ssaippe 01 YIOV
so31) ‘uonnjjod Jre ssaippe
0} Ayuojiun [euoljeu JWOS
spoddng ‘uonepuIWWOIRI
10V sesoddQ

daqqny quind)
pa1odraYy Jo as() panmbay

IOy paw)ay uodvg-suoq

1Y 41y uvap)

B:SUMOY.




"SIUSWUIIAO0T [8D0] puR )8}S
uo suonen3as Jo sme] YHSO
Jo uoneoydde ioyepusws

Aue sasoddo Inq ‘readas

0} uonepuUNL0I sasoddO

‘Teadai 03 uonEBpPUIWIWIODAI
YIDV sesoddo

‘suone[ndas YL

JO uoisiaal ueoyuBis sa8in
Inq ‘readas 03 UOHBPUIUNLIOIA]
MDYV sesoddo

‘Koyjod oN

‘Aonjod oN

159} siseq Arejes

sB yons sanssi Lo Suissaippe
suoddns Yuswuoaod
[e1apaj se Kyuoyne
JUDWI0JUA pue K103RNSI
awes udAId Suiaq saje)s
suoddng ‘uonepUSUILOIAI
) 110} to&a j0U s30(q

's39Kojdwid o1jqnd 309301d
0} swei3oid udwodeuew
sy pue £joyes pue ‘Bunyes
pJepue)s ‘SUOYS YoIeasas
[e20] Jo asn oy} syoddng

"SOUO

pajepuew Aj[eIapaj jo noyj ul
s3a40jdwd o1jqnd 1oj suoisiaosd
1Joudq 93uLlj JO UONBULLIFIIP
[eo0] pue es spoddng

(Knnqey

SWILAO FuLnoul oYM
SIJOIYIA paumo-1a4ojduid

Jo asn ‘3312409 jewiul

Jo uonesyuep ‘uondwoxa
awidA0 [eiued ul saskojdwd
SIDIAIDS [edipow Aouadiowd
Jo uoisnjoul sajnpayos

Y10m J[qIX3Y '159) sannp

pue siseq AIejes) SaISIDA0LUOD
[ejusunuA0313uI 0} 3020qns
USYO JSOW SINSSI JAJOSII

01 VST 3y} Suipudwse Joj
S|[e2 YoM ‘p UOHEBPUIWILIOINY

Py yiwoq |
puv &2fog puoypdndag

12y 2402] [pOPapy pup djnun,y

DY Sp4UpuDIS 40qVT 410,

reuondQ MIDV mto%:m




“JUSWIpUSWY udlog
Te3daJ 0} UOIIBPUARIOI
1DV suoddng

‘spunj 3sna}
KemySiy [eI9p3) UO SUOIOUES
Jo asn ay) [eadas 0y uone|si3a)
suoddns Inq ‘UoISIGAUOD
JUIAW UO JUSWLIOD ON

"Spunj 1sn1)
KemySwy [I9p3) UO SUONOUES
Jo asn oy} [eaday 0} uOKE|SIBI]
suoddns inq ‘Buisa) joyoore

"UOIJBPUILILIOI]

IOV suoddng

‘UOIBPUIUILIOIDI

A1)V suoddng

‘sweidoid

[e20] puE 3)elS [EINLO JAYI0 JOJ
Buipury jo Anpqejreae joedu
Kew jey) S91B)S UO SUIPINg
[esopay Sunewsyie suoddng

"UOIJBPUIIIOIAI
1DV suoddng

"UOHEDYILAD Buipnjoul
‘soakojdwa 10 Juouneal}

pue Sunsa) asnqe RuBISqNS
ySI|qeIsa 18y} SIUSUWILIIA0T
[E90] 01 JDUBJSISSE [BIIUYII)
[e19pa) Hoddns ‘syiomiau
uonepjodsuel} s uoljeu jo
Kyayes poddns 03 sOY9 [eIIP3Y
suoddns ‘Aupqgixap K103eInSas
J0j uonepuduNL0d] euondo
syoddng -uonepuaWIIOddl
&_U< sasoddQ

JUIMPUUY u2IOf PIWIIPIW

suoyvf13adg pup
SUD)J 40§ UOISI2ANO)) IUPW

SU2A24(] [DIIIPUINIO)
Jo 3uysaj 1oyod]y puv anq

pue Srup UO JUAWIWOd ON




“JUSWLOD ON

"ME[ 9)8IS 1M ULIOJUOD

03 satjod Areusjdiosip mojfe
pue £jqixap 0w sweidoid
Teou033380 19Y10 WOl spuny
Vad1 JO %01 03 dnasn 03
310U 3R uonEBINPS [BO0] MOJ[R

0} UOHEPUIWIWIOA UYIBUINS

"QAS 9ziendes o)

1824 /UON[[Iq T I58I] 38 dZLIOYINE
(v ‘yoeoidde JusweBeusw
Paseq-poysiorem azihn

01 $3)¥)S 0} $IANUUL Iplaoid
(g ‘seonorid yuouwsBeusw

153q Jo 9sn owoid ey
s J5)BMULIOIS MU JO I8N
zuoyne ( ‘pousad djqeuossal
Pauyap unyym uonnjjod

Jo sa0inos juioduou ssaippe
01 Apqrxoy sayes aai3 (|

0} UOHBPUIWIIONI UIYIBuang

'$31OUa3e [elapd) Juowe
UOIJBUIPIOO0D JO SWISTUBYIIW
JUSWAVIOHUS YV JO udwoTe
-uew uo Aoijod yo1dxa aaey
10U S30(] "UONBPUIWLIOI]
AIOV suoddng

"UOIIBPUIWILIOIA]
AIOV suoddng

'sa|qelawn oueljdwod

WwuoJiun Io SpIepue)s

[819PS) WINWIURY JO Suruayeam
Jo uoneurwijd poddns jou saop
ISON USUWIWIdA0S [800] pue
e)s 03 seid v\ 19311p JO
UOI1RIO)ISI puB Juipunj [eIdpa)
Pa5E3IOUI JOJ UOHBPUIWILIOII]

A1V suoddng

‘Butpury
SE [|om se s3[npayds ddoueljdwod
3]qIxap pue |qeUOSEI] JOJ PIAU
3y} S331n INQ ‘UOHBPUSWLLIOIAS

A1)V suoddng

"JUSWIWIAAOS [BIDPIJ SB [jom

S® $3Je}S WOy Suipuny pasealoul
$931n Inq UOHEBPUIUIWIOIS
UIDV suoddng

"SpJepue)s [esopaj Sunuowdjdun
J0J $3[qRIdWI) puB SPOYIowW
|01u0d umo 1oy} dojeaap

03} Ajuoyine 1518313 JusWUIAA08
[e20] pue 3je)s SulAld

Buipseds1 uonepUIWWO2]

IOV sasoddQ -Buipuny [esopay
Bunaou0d UoHEPUIWIWIOIIS

A1)V suoddng

»y
SoBI1qUSI] Yrm SuDdLIUY

Py uoyvInpsy
SoUIqUSIq Ym Spoupiatpu]




‘s3oedwi [BI00S pue

OIIOU02d JurZznummnu §53003d
Buuuejd £13A0031 paypadxa
28210 0) §3)8JS IZLOYINE

(¥ ‘'vOV4 woy 1dwoxs
Bupjewajny 2ANBIOQE[j0D

ul1 sa3e3s apnjout (g ‘uonosjoid
$3103ds 10J SIANUUI

apiaoud (Z ‘oinos Suipury
91qeIs ayeasd pue Ajnuapt (1
0} UOHEBPUSWIWION] UYIBuaNg

"puny BUIAJOAI J)8IS

Mmau dzuoyne (¢ ‘suawdlinbal
Suuojuow Ljipow 03 s318IS
MOJe ( ‘SwdISAS Ja)em [[ews
3oy 9yeudoidde saBojouyoy
Ajnuapi (¢ ‘sprepueis
Bunysiqeiss 310J3q 1yausq
~1502 1ONpuod 0} Y dg dnbas
(7 ‘sx8ak ¢ L39A3 syupUILIRIUOD
MU ¢ denBal 0)

Vdd 10y sjuawannbas feadas (|
0} UOHEPUIWIWIOIAI UaYIBuong

“Korjod oN

"sajqelawi)
aoueljdwod pue spiepuels
[esapaj wnwiuiw spoddns
‘sprepuejs Jajem Bupjuup

Buimas oy Anpiqisuodsal
1INy uaAIB aq pInOYs SIS 18y}
uonou a3y} woddns jou sa0p Inq

[l1q 31eU3S O} JejiuIs suoisAoid
1dope 03 uUOLEPUSUILIOIII

MIDV suoddng

‘Bunjew uoISIdOP JYHUIIOS
$331n ‘uonEpUIWILIOII
10V suoddng

"UOIEPUIUIWIOIDS
dAlBWID}[E UB SB

z uondQ suoddng ‘[jiq 3jeUdS
03 repuuts suoisiaoid ydope 03
uoIEpUAWIWODI YDV Hoddng

Py sa102dg pasaduvpuy

1y dawy Suyur(q afog

¥

JUIMIASEUE




"Spunj Jsnuj) Aemysiy

JeJapay uo suopoues Jo feadas
suoddns 3nq yuownuod oN

“JUSURLIOD ON

"$)B]JS ISISSB 0} $30INOS
feuonippe (S ‘uonwuswodun
Jjonuod uonnjjod

are jo Anpiqrxayy ( “Apwn

S1 M31A21 uejd uoneudwajdu
ajess (¢ ‘suonoues

PUg SIUlpeap Susifeasun

99%j J0u Op sAes (Z ‘uonnjjod
Je JO [0J3u0d JOj ANpiqisuodsal
Krewud aaey saje)s (] aunsud
0} UOIBPUSWILO USYITUINS

"UOIRPUSUIIONA]
IOV suoddng

"SIORIUOD 0} S3fru Jo uonedidde

Joj uonjediornued [esopaj

JO onel Jo $3509 JO [9A3] JoOp
ay) BuiBueyd Jo Apnys Joyuny
spoddng ‘uonepusunuoddI
"IV sesoddpo

"UOIJBPUIWIWIOI
,EU< mtomazm

“UOIIBPUILILIOIAS
IOV suoddng

"UoIIBpUAWILIONAS
UIOV suoddng

‘suoisiaoid yns

UJZIID JO ULIOJOJ PUSUILOIII
01 Y1)V 331 ‘spiepue)s
Ayjenb are Suneaws 03 Ajiqrxay
aje)s paseasout syoddns
‘aunseaw Ayuuojiun [euoieu
suoddng “uonepuaUNLO0dL

y:U< sasoddQ

daqqny quuniy)
Pa31o4o3Yy Jo as() paumbay

SOy pasppay uoovg-snq

Py 41y uv3d))




"§901AI3S uoneuodsuel)
PIeMO} spuny asn 0} sures801d 901AI0S UBWINY PUE [B100S FulpuIwe yoddns ‘sauijpeap poapudIxd
spoddns ‘ysuenered pue sdures qino Suipresas sweidoud soueldwos ut Ajiqrxay 1018218 poddng

- syunad SHAIN
w:r_zco._u._o_a_\ro.a.«o_a&o._mto&:maoo.SSE_oa:o::o..w:oo.:a._ov&vomaeo:_ mto&:m

"¥oam Inoy op ueyl Joyjo spouad Sununoodoe

1M SANPaYDS HIOM JJQIX3[J I0W JO SN MO[[e ‘199)unjoA 03 $3a40jdwd o1jqnd Sumojre poddns
‘awy) JJom 3[qesudduiod UO SIAANDE Paje|al qOf pajul| UreLdD JO UOLEBIYLIE]D poddns ‘dwiaao
SuipreBal s1oyByouy se Aprejnuis pajeas) aq o3 soipawered Sunyuuad poddns ‘saakojdwid
K10s1a13dns pue feuaSeuew 1oy Aed SwinaA0 10y AWjiqer| woyy s1940jdwa oiqnd Fuladyjal poddng

1OV S2UNIGDSI YM SUDILDULY
1y uoyvonpg

SOPIQUSI YHm SPoUpPAIPU]
Py 4044 uv3L)

JuMpUIWY UIIOY PWINPIW

suoyvfidady
PUD SUD}J J0f UOISIPANO)D) ILPW

SI2AL(] JDIIPUINO)
Jo Suysa] joyooqy puv 3ni(q

»y
Y3} puv §2fos puoyvdndd(

1O 24v] [0IIPI] puv &)puv

0AR DUIRJUOY) SNBIS PINY,

1Oy spavpupyg 40qu] 410




“TdS JO awysiqeisd spoddns ‘swaisAs 19jem ul Ind2d20
0} UMOUY| SIUBUIUBIUOD UO UOLIBIJUIOUOD SITun puB ‘sJedh € AISAJ SJUBUILBIUOD MU GT d1e[n3al
01 Vdd 10J wawannbai eadas spoddns ‘sprepuers mau w:.:om ul Eo:oo-ﬁou paseasout mto&:m

Laqqny
qund) pa1foay Jo as() paambay

SRy pawjay uovg-suvq
Ry 41y uap)

Ry sa103dg pasaduvpuzy

Py 9wy M:E:tQ w\e.m.










The Role
of
FEDERAL MANDATES
in Intergovernmental Relations

U.S. Advisory Commission on Intergovernmental Relations
Washington, DC 20575



The Role
of
Federal Mandates

in Intergovernmental Relations

A Preliminary ACIR Report
For Public Review and Comment

released. January 24, 1996
public comment period to end: March 15, 1996

U.S. Advisory Commission on Intergovemmental Relations
800 K Street, NW, Suite 450 South Building
Washington, DC 20575

Phone: (202) 653-5540
Fax: (202) 653-5429



CONTENTS

INtTOQUCHION ...c.vcveterreecrererteteeer et tere et s e st et s et e e s s et et e sessesa st esaa st e s esassessesesssssesessassansasessansans 1
Changes in the Federal SYStem .......ccccvereririirenininentririetnensestsesessestesessesssssesesassessessessassessessenes 1
Determining the Appropriate Federal Role.........ccccooiviiiiniicienieeececreeeeeeree e ene e 2
The ACIR Review of EXisting Mandates ............ccceceeeereiveerieeeeeneeneeneenseesseeseeseesssesssesssesseesssenses 2
Basis 0f ReCOMMENAAIONS.........coerirerreriiririieiiitetiitesreseesrensessesessessaessessessessessasssessassessesssessessens 3
COMMON ISSUES ....c..eeviririeieniecinteteterest et es et esae s e saesta s e ssas e st artensassessasssensessessnansesseensassesstans 4
Summary of Recommendations on Individual Mandates...........ceceeveereeverenenieenenienseenesseeseeseereen 5
Summary of Each Mandate............cceviiiniinieiniinnenieieceircieseeeeeseestetesesrestesee e s e ssesasssessessesseons 6
Fair Labor StAndards ACt ..............ocvevurcevceiiiiieiresrensisesesesesssissssessasiesssssssssssssesssssassens 6
Family and Medical Leave ACE ............ueeveeceersureriesieesiesresseessessesssesssesssessessssssssesssesssssssases 7
Occupational Safety and HeQlth ACK ...............oeeeeeercenieninsinieisiessinsesteseessesssesssssessesssessanes 7
Drug and Alcohol Testing of Commercial DIIVELS......c.cocueieveerenenenensienrenersiesreeseesaeseens 8
Metric Conversion for Plans and Specifications..........coccevevververvienienesrinieeneesresnsesesseessesenns 8
Medicaid: Boren AmMEndmeNnt...........cceverrerurererierenestesereniessesessanessesessessessessessessessessessesses 9
THe CleAR WALEE ACE ......ucueeeueeeereerireneerenariesiessesssestessessessessessessssssssssssessassssssassessesssasssanes 10
Individuals with Disabilities EQUCAIION ACE ...........eeceeeeeceerieecrresreeieeessesssesisssssesssessssessens 11
Americans With DiSQBIlIities ACE...........ceuveeeevverreesinrersserisesieessesisesssesssssssessesssesssssssssssseens 11
The Safe Drinking Water ACE ........u.ceveeeverecenreniesiesiessisissssessessessessessssssessssssessasssssasssaess 12
Endangered SPeCies ACE...........ueuineeeeivirerieeieresrissiesieisssesiessssssssesssssesssessessessesssessassenses 13
THE CleQR Ail ACL.....ucceoueeeieeeeeceecieeresiesiesiessessesessssasssesssssessesaessesssssasssessasssensessessaessasasns 14
Davis-Bacon Related ACES ....cocevervrerriiirinriininieetentesieesersseeneseseessessessssessasssssssesssssssasssaes 15

Required Use of Recycled Crumb Rubber (Repealed) .........ccvevecieceverieeerecenreenrenenvennnn. 15



Appendix A

Staff Reviews 0f MANAALES ........ccvevrerierieresiereniereneseseeeessesiestisesst et esseresnessassessssasssenessesesns A-1
Fair Labor StAndQrds ACE ..........c.uuceeveeerieeneeienicesinieniesseessesss s ssssssessssssessssssssessenes A-2
Family and Medical Leave ACt ...t A-5
Occupational Safety and Health ACE...........ooveineicicciiininiiisiiiie e A-7
Drug and Alcohol Testing of Commercial DIIVErS......ocovivirmievniiciiiiiiiiien, A-10
Metric Conversion for Plans and Specifications...........ccovuevenenmrininneniincncnecnnienn A-13
Medicaid: Boren AmMENdmENt.........covevvereerieerienneniieiiiniinrereeseessaassesssessseeeesenessesseene A-15
The Clean Water ACt ........cuuvueeeereeierieniresieenestinsessessisseesesssssassssnessessesssessesssssssssnins A-18
Individuals with Disabilities EQUCAION ACE ..........ccooueeuiimioiiaiiiiinienienieeeniiicne A-21
Americans With DiSABDilities ACH.........ouuveveeeeeriiniiiiniiinitentrene sttt A-24
The Safe Drinking Water ACt .............coueieieininininisincsssisiesss s A-28
Endangered Species ACH...........uiiiniiinieiiiiniicet e A-31
THE CLEQN ATl ACH.eooueeeoneeeeerierieireeerieeieeseeeeeessatesatesseesas s aessne s ssessbesasassebbt s at s saes et A-35
Davis-Bacorn Related ACES ......ooveeverreerreecieiniiiiic ittt ssssc s A-38
Required Use of Recycled Crumb Rubber (Repealed) ......ccovuiimiiiiiiiiniiniiinininns A-41

Appendix B

ACIR Criteria for Review of Federal Mandates ...........ccccoviiiineiniininiennnenenscenicnicnnnenesnens B-1
Criteria for Review of Federal Mandates.........cc.coceviiniiniiiiininninnienieecniccncnecnene B-2
Criteria for Identifying Mandates of Significant Concern.......c.covuevvveviiiivinniiiennnnnnnn B-3

Criteria for Formulating Recommendations ..........ceoueieeeneiieienineneniniiiiiicennes B-4



PRELIMINARY ACIR REPORT
ON FEDERAL MANDATES

Approved for Public Review and Comment
by the U.S. Advisory Commission on Intergovernmental Relations
January 5, 1996

INTRODUCTION

The Unfunded Mandates Reform Act of 1995 (P.L. 104-4) represents a bipartisan agreement that
something is wrong with American federalism as it has evolved in recent years. The law directs
the Advisory Commission on Intergovernmental Relations (ACIR) “to investigate and review the
role of federal mandates in intergovernmental relations” and to make recommendations to the
President and Congress as to how the federal government should relate to state, local, and tribal
governments. In this preliminary report, ACIR proposes for public review and comment
recommended changes in federal policies to improve intergovernmental relations while
maintaining a commitment to national interests.

CHANGES IN THE FEDERAL SYSTEM

The mandate issues examined in this report arose because American federalism no longer has
clearly defined responsibilities for federal, state, and local governments. One result of this lack of
defined roles has been increased federal involvement in activities historically considered to be
state and local affairs. Federal involvement usually began with financial aid to achieve national
goals. In recent years, federal involvement has taken the form of direct orders to meet federal
requirements, often with no federal financial assistance. The extensive and complex nature of this
involvement is illustrated by the following examples:

* More than 200 separate mandates were identified to ACIR by state and local
governments, involving about 170 federal laws reaching into every nook and cranny
of state and local activities.

* The ACIR report Federal Court Rulings Involving State, Local, and Tribal
Governments: Calendar Year 1994, identified 3,500 decisions involving state and
local governments, relating to more than 100 federal laws.

 State and local officials must comply with 33 federal laws to receive non-construction
federal grants.

These numbers provide a dramatic picture of the cumulative effects of federal laws on state and
local governments. They also confirm the need for better definition of the appropriate working
relationships between the partners in the federal system. Relief from existing federal mandates
will be especially important if state and local governments are to assume greater responsibilities
from federal devolution.



DETERMINING THE APPROPRIATE FEDERAL ROLE

In Garcia v. San Antonio Metropolitan Transit Authority (1985), the Supreme Court made it
clear that constitutionally the Congress is responsible for determining the precise scope of
national authority over state and local governments. The court recognized that clear lines
defining the appropriate scope of federal activities could not be drawn and, instead, left it to the
political process to determine appropriate governmental roles.

Historically, the political process has determined that some activities are so important to national
interests that a federal role is generally accepted as necessary. Among the most obvious is
legislation protecting civil rights granted by the Constitution. In an earlier period, the economic
emergency of the 1930s produced federal programs to alleviate national economic and social
problems. In other instances, national policy is necessary because the problems transcend state
lines, such as when dirty air or dirty water from one state intrude on another state. As a result,
some federal government mandates on state and local governments are an acceptable feature of
the U.S. federal system.

In recent years, however, the Washington tendency has been to treat as a national issue any
problem that is emotional, hot, and highly visible. Often, this has meant passing a federal law
that imposes costs and requirements on state and local governments without their consent and
without regard for their ability to comply. Such actions, even though they may have broad public
support, are damaging to intergovernmental comity. The challenge facing the federal government
is to exercise power to resolve national needs while, at the same time, honoring state and local
rights to govern their own affairs and set their own budget priorities.

The wide diversity of federal mandates makes it difficult to establish uniform ways to determine
whether a mandate is proper or improper from an intergovernmental perspective. Nevertheless,
ACIR has been charged with making determinations about existing mandates as they affect state
and local governments. In reaching its conclusions, the Commission considered several key
questions:

 Does the national purpose justify federal intrusion in state or local affairs?
«  Are the costs of implementing the mandate appropriately shared among governments?

+ Is maximum flexibility given to state and local governments in implementing the
mandate?

+ Are there changes that can be made in the mandate to relieve intergovernmental
tensions while maintaining a commitment to national goals?

THE ACIR REVIEW OF EXISTING MANDATES

As required by the Unfunded Mandates Reform Act, ACIR started its review process by adopting
criteria describing mandate issues of significant concern and the types of problems to be
analyzed. These criteria were issued on July 6, 1995 (see Appendix B). Information about
mandates meeting the criteria were solicited from state and local governments, federal agencies,



and the public. ACIR also relied on a variety of efforts by others to help in identifying mandates
needing attention:

» The National Governors Association requested each governor's office to list the
mandates of most concern in their states.

* A general appeal was made in the magazines and newsletters of national and state
groups representing state and local governments.

e A survey of small rural governments was conducted by the National Rural
Development Partnership.

» Officials attending national and state association meetings were asked to identify
troubling mandates.

Information was received from over half the states, eight municipal leagues, four state
associations of counties, the national associations representing state and local governments and
their officials, and directly from a variety of local government officials.

ACIR selected 14 mandates for analysis. The 14 mandates selected constitute only a small
portion of the over 200 identified, but they illustrate the diverse, complex, and troubling
challenges that federal mandates pose for the intergovernmental system. While only 14 mandates
are reviewed in this report because of time and resource limitations, the Commission believes
that many more of the over 200 mandates identified need to be evaluated. ACIR urges that a
review of additional mandates be authorized as soon as possible.

The selection of the 14 mandates was based on:

(1) The preponderance of communications identifying the mandates as troubling to state
and local governments;

(2) The significance and diversity of issues posed for intergovernmental relations; and

(3) The criteria published by the Commission on July 6, 1995.

BASIS OF RECOMMENDATIONS

In considering its recommendations on the intergovernmental role of federal mandates, the
Commission was guided by the published criteria. The criteria defined mandates of significant
concern as those that: (1) require state or local governments to expend substantial amounts of
their own resources without regard for state and local priorities; (2) abridge historic powers of
state and local governments without a clear showing of national need; (3) impose requirements
that are difficult or impossible to implement; and (4) are the subject of widespread objections.
The 14 mandates subjected to intensive review in this report meet one or more of these criteria.

The criteria also identified a number of specific conditions for which ACIR should make relief
recommendations. The specific conditions were: requirements not needing national action or, if
needing national action, not federally funded; unnecessarily rigid; unnecessarily complex or
prescriptive; unclear goals or standards; contradictory or inconsistent provisions; duplicative



provisions; obsolete provisions; lacking in adequate scientific and economic basis; lacking in
practical value; or would create undue financial difficulties for the governments.

ACIR recognizes that mandate issues are more than disagreements between political scientists
about which government has the right to make a decision. Instead, mandate issues relate to the
nuts and bolts of government operations that are necessary to provide effective protection and
efficient services. This means evaluating how the mandate will affect not only costs but routine
government operations as well.

In examining the individual mandates, the Commission considered the fundamental
intergovernmental issues associated with the mandate, and did not evaluate the specific mandate
requirements. We urge those reviewing these analyses and the accompanying recommendations
to give similar attention to the roles of federal, state, and local governments as they relate to the
mandate.

COMMON ISSUES

ACIR's review of existing mandates found a number of common issues that are troubling federal,
state, and local government relations. These issues and ACIR's proposed recommendations to
address them include:

1. Detailed procedural requirements. State and local governments are not given flexibility to
meet national goals in ways that best fit their needs and resources. The imposition of exact
standards or detailed requirements, in many instances, merely increases costs and delays
achievement of the national goals. The federal role in implementation should be to provide
research and technical advice for those governments that request it, but, in general, state and
local governments should be permitted to comply with a mandate in a manner that best suits
their particular needs and conditions.

2. Lack of federal concern about mandate costs. When the federal government imposes costs
on another government without providing federal funds, the magnitude of costs is often not
considered. If the federal government has no financial obligation, it has little incentive to weigh
costs against benefits or to allow state and local governments to determine the least costly
alternatives for reaching national goals. The federal government should assume some share of
mandate costs as an incentive to restrain the extent of the mandate and to aid in seeking the least
costly alternatives.

3. Federal failure to recognize state and local governments' public accountability. State
governments often are treated as just another interest group, as private entities, or as
administrative arms of the federal government, not as sovereign governments with powers
derived from the U.S. Constitution. Local governments, despite the important role they play in
delivering government services, have been given even less consideration. Non-governmental
advocacy groups’ views have sometimes been given more attention than those of state and local
governments. Federal laws should recognize that state and local governments are led by elected
officials who must account to the voters for their actions, just as the President and Members of
Congress.



4. Lawsuits by individuals against state and local governments to enforce federal mandates.
Many federal laws permit individuals or organizations to sue state and local governments over
questions of compliance, even though a federal agency is responsible for enforcement. Federal
laws, however, are often written in such broad terms, it is not clear what is required of federal,
state, and local officials. In these circumstances, permitting litigation brought by individuals
subjects state and local governments to budgetary uncertainties and substantial legal costs.
Because the federal agency is not directly involved with the costs and problems of this litigation,
it has little incentive to propose amendments that would clarify the law’s requirements. Only the
federal agency responsible for enforcement of a law should be permitted to sue state and local
governments.

S. Inability of very small local governments to meet mandate standards and timetables. The
requirements for many federal mandates are based on the assumption that all local governments
have the financial, administrative, and technical resources that exist in large governments. Many
very small local governments have only part-time staffs with little technical capability and very
limited resource bases. Extending deadlines or modifying requirements for these small
governments may have minimal adverse effects on the achievement of overall national goals but
may make it possible for such governments eventually to comply. Deadlines should be extended
and requirements modified for very small local governments.

6. Lack of coordinated federal policy with no federal agency empowered to make binding
decisions about a mandate's requirements. There are mandates that involve several federal
agencies. This has resulted in confusion about what the law requires and how state and local
governments can know when they are in compliance. In addition to making state and local
governments aware of mandate requirements, federal agencies should explain the reasons for the
mandate and should assist in taking the actions necessary for implementation. 4 single federal
agency should be designated to coordinate each mandate's implementation and to make binding
decisions about that mandate.

SUMMARY OF RECOMMENDATIONS ON INDIVIDUAL MANDATES

ACIR’s proposed recommendations for individual mandates can be summarized into three
categories.

The Commission finds that the following mandates as they apply to state and local governments
do not have a sufficient national interest to justify intruding on state and local government
abilities to control their own affairs. While the Commission does not take issue with the goals of
these mandates, it believes that achieving those goals can be left to elected state and local
officials. Thus, ACIR recommends repealing the provisions in these laws that extend
coverage to state and local governments.

Fair Labor Standards Act
Family and Medical Leave Act
Occupational Safety and Health Act

Drug and Alcohol Testing of Commercial Drivers



Metric Conversion for Plans and Specifications
Medicaid: Boren Amendment
Required Use of Recycled Crumb Rubber

The Commission finds that the following mandates are necessary because national policy goals
justify their use. However, the federal share of the costs should be increased or the stringent
requirements and deadlines imposed on state and local governments should be relaxed. These
mandates impose substantial costs on state and local governments as a result of requirements that
are unnecessarily burdensome. Thus, ACIR recommends retaining these mandates with
modifications to accommodate budgetary and administrative constraints on state and local
governments.

The Clean Water Act
Individuals with Disabilities Education Act

Americans with Disabilities Act

The Commission finds the following mandates are related to acceptable national policy goals,
but they should be revised to provide greater flexibility in implementation procedures and more
participation by state and local governments in development of mandate policies. Thus, ACIR
recommends revising these mandates to provide greater flexibility and increased
consultation.

The Safe Drinking Water Act
Endangered Species Act

The Clean Air Act
Davis-Bacon Related Acts

SUMMARY OF EACH MANDATE

Listed below are summaries of each mandate reviewed. For each individual mandate, Appendix A
contains a full description of the requirements imposed, a discussion of its background and
history, a listing of the concerns expressed by state and local governments, and recommendation
options that were considered.

Fair Labor Standards Act

The Fair Labor Standards Act (FLSA) (29 U.S.C. 201, et seq.) establishes minimum standards
for wages, overtime compensation, equal pay, recordkeeping, and child labor for nearly every
workplace in the United States. In 1974, amendments to the FLSA extended the applicability of
the law to the public sector and treated state and local governments as if they were private
entities. So, unlike the federal government, a state or local government cannot amend its
personnel policies to accommodate situations unique to government employment or to reduce
budgets.



Considerable contention has also arisen over the proper implementation of FLSA in the state and
local public sector. The overtime pay provisions, in particular, have resulted in substantial
litigation, with many state or local employees winning retroactive pay for work deemed by a
court to qualify as overtime. The liability for many states and localities is in the millions of
dollars and could go much higher. Moreover, even if a state or local government is successful in
defending its employment policies as consistent with FLSA, there are often substantial litigation
costs.

The employment policies of state and local governments should be set solely by the employment
policies of those governments. The public accountability of elected officials and the collective
bargaining powers of employee unions will provide adequate protection for workers.

RECOMMENDATION: Repeal provisions of FLSA covering state and local government
employees.

Family and Medical Leave Act

The Family and Medical Leave Act of 1993 (FMLA) (29 U.S.C. 2601 et seq.) requires employers
to provide employees up to 12 weeks of unpaid leave each year to care for a newborn, adopted,
or foster child. Leave also must be granted for care of a seriously ill child, parent, or spouse. In
addition, employees may use unpaid family and medical leave for personal illnesses. Medical
insurance benefits must be continued during the leave and employees must be reinstated into the
same or an equivalent position after leave.

The law forced state and local governments to revise long-standing personnel policies and
created unfunded costs related to extending medical insurance coverage to employees on family
and medical leave, to temporary hiring of replacement workers, and to additional training and
personnel counseling activities. While the law contains special provisions for federal government
employees, state and local governments are treated the same as private entities.

Leave policies of state or local governments should be determined solely by the employment
policies of those governments. The public accountability of elected officials and the collective
bargaining powers of employee unions will provide adequate protection for workers.

RECOMMENDATION: Repeal the provisions of FMLA that cover state and local
government employees.

Occupational Safety and Health Act

The Occupational Safety and Health Act of 1970 (OSHA). (29 U.S.C. 651-678) establishes
standards for safe, healthy, and productive work environments. State governments and their
political subdivisions, as well as the United States government, are specifically excluded from
the definition of “an employer” under the act. In the case of state governments and their political
subdivisions, OSHA has no requirements unless a state volunteers to participate in the federal
program. States that volunteer to administer the federal OSHA program within their jurisdiction
are required to extend federal requirements to all public employees in the state.
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Twenty-three states have assumed responsibility for operating the federal OSHA program. Two
additional states have federally approved OSHA plans only for state and local government
employees. Even in the remaining states, however, there may be an impact, or a perception of an
impact, because some OSHA requirements are replicated in state laws or are perceived as
mandatory even though they are not.

Numerous complaints expressed about OSHA policies in both participating and non-participating
states attest to the widespread misunderstanding about the law’s coverage and the substantial
compliance costs. Making all states, not just the non-participating states, exempt from OSHA
would allow all states to set their own health and safety standards, taking into consideration their
priorities and budgetary constraints. Such a policy would give states flexibility similar to that
given federal agencies.

RECOMMENDATION: Repeal the provisions extending OSHA coverage to public
employees in participating states.

Drug and Alcohol Testing of Commercial Drivers

The Omnibus Transportation Employee Testing Act of 1991 (P.L. 102-143, Title V) directs the
Department of Transportation (DOT) to issue regulations establishing a program which “requires
motor carriers to conduct preemployment, reasonable suspicion, random, and post-accident
testing of the operators of commercial motor vehicles for use . . . of alcohol or a controlled
substance.” The motor carrier requirements cover a substantial number of state and local
government employees who have commercial drivers licenses, and require them to undergo
random drug and alcohol testing by certain deadlines. The law is inconsistent in that it includes
some employees, such as public works drivers, but excludes law enforcement and emergency
workers from testing requirements.

Strict drug and alcohol testing requirements for small rural communities and transportation
systems with few employees create situations where costs of compliance are disproportionately
high relative to potential findings. State and local governments are concerned about drug and
alcohol problems and will take their own measures to insure that their drivers are not a threat to
public safety.

RECOMMENDATION: Repeal provisions making some state and local employees subject to
the federal drug and alcohol testing requirements for commercial drivers.

Metric Conversion for Plans and Specifications

The Omnibus Trade and Competitiveness Act of 1988 requires that each federal agency use the
metric system of measurement in its procurement, grants, and other business-related activities,
except to the extent that such use is impractical. The act permits the continued use of traditional
weights and measures in non-business activities. Based on this law, the Department of
Transportation (DOT) requires state and local governments to convert to metric for local
construction plans and specifications by October 1, 1996.



The Unfunded Mandates Reform Act of 1995 specifically requires ACIR to consider
requirements that state, local, and tribal governments utilize metric systems of measurement. The
principal concern, expressed primarily by local governments, is the requirement to use metric
measurements in the design and construction of federally aided projects. While most local
governments may be technically able to prepare plans and specifications in metric by the
deadline, they cite several problems, including substantial costs. Another problem is that local
contractors and suppliers are not used to working with metric measurements. As a result, the
potential for mistakes in the bidding and construction process is significantly increased. In
addition, metric will create problems for right-of-way acquisitions with property owners,
surveyors, and local deed registries.

States have made considerable progress in the transition to metric, but more than 2,200 waivers
have been necessary to relieve hardship situations. Despite the waivers, the deadline for
conversions will create substantial problems for many local governments without corresponding
benefits. Rather than require all states to impleinent metric requirements on the same timetable, a
better approach is to encourage states that are well along on their conversions to continue
assisting their local governments with the process. Successful implementation in these states will
provide support for others to complete the conversions voluntarily.

RECOMMENDATION: Repeal requirements that state and local governments convert to
metric on a federal timetable as a condition of receiving federal aid.

Medicaid: Boren Amendment

The Boren Amendment requires states to establish reimbursement rates to pay hospitals, nursing
facilities, and intermediate care facilities for services provided to persons eligible for assistance
through the Medicaid program. The mandated federal criteria provide that the reimbursement
rates must be “reasonable and adequate to meet the costs which must be incurred by efficiently
and economically operated facilities in order to provide care and services in conformity with
applicable State and Federal laws, regulations, and quality and safety standards . . ..”

The intent of the Boren Amendment was to give states a means of controlling costs related to
reimbursement claims from providers of Medicaid services. Rather than basing reimbursements
on a cost-related payment requirement for hospitals and nursing home services, the amendment
allows states to pay for services based on a predetermined reimbursement rate, giving states a
basis for denying reimbursement for costs determined to be in excess of that necessary to provide
“efficiently and economically” delivered services.

Although flexibility was intended, the use of vague and undefined terms in the amendment
created problems that were compounded by the federal government's decision not to issue
regulations defining the vague terms. To add further confusion, the law, while requiring
reimbursement rates to be “determined in accordance with methods and standards developed by
the State,” also requires the federal government to be satisfied with the state-determined rates. To
implement this requirement, the federal government requires state processes for determining
rates and the rates themselves to be a part of Medicaid State Plans, subject to approval by the
Secretary of Health and Human Services.



The vagueness of the statutory language, combined with the lack of regulatory definitions, has
resulted in substantial litigation, with some courts viewing the Boren Amendment as a cost based
payment standard in which all cost incurred by the providers must be reimbursed. In these
instances, states may be liable for significant sums to cover the retroactive rate increases ordered
by the court for the group of providers involved in the suit even if their rate schedule was
approved by the federal government. In some cases, the additional payments made as a result ofa
court-ordered retroactive rate increase are not eligible for cost-sharing from the federal
government.

Because Medicaid is a state administered program and states are responsible for the quality and
safety of medical services, states should be allowed to conduct reimbursement rate negotiations
with Medicaid service providers without preconditions set by federal law. Litigation against
states by medical service providers should be limited to matters related solely to the state’s own
laws and policies.

RECOMMENDATION: Repeal the language of the Boren Amendment and insert language
making states solely responsible for determining Medicaid reimbursement rates.

The Clean Water Act

The Clean Water Act requires states to designate the uses of water, develop water quality criteria
to protect those uses, monitor the condition of waters, and report on water quality every two
years. States may administer a permit program for industrial and municipal pollution discharges
and develop programs for the control of pollution from diffuse or nonpoint sources. Local
governments are required, either directly by the federal government or indirectly through state
implementation of federal laws, to treat sewage to national standards and to control discharges
from combined sewers and stormwater drains.

In the Water Pollution Control Act Amendments of 1972, Congress provided for a comprehensive
national program to protect water quality. Key provisions included national minimum standards
for control of pollutants from industrial and municipal sources, additional controls in permits as
needed to meet state standards, and significant grant assistance to support construction of
municipal sewage treatment facilities. In effect, states and local governments ceded control over
water pollution controls to the federal government in return for substantial federal financial aid.

In 1987, the federal government changed the arrangement by a transition from direct grants to
capitalization of state loan funds. Loan funds reduce interest costs for some projects, but they
still require local governments to pay virtually the entire costs of future pollution control
projects. In addition, the 1987 amendments required municipalities to remove harmful amounts
of toxins from their sewage and to establish stormwater management programs. A national
program originally supported and encouraged by state and local governments is no longer a
balanced partnership to clean up the nation's waterways. Federal requirements, especially those
dealing with stormwater drainage, have become increasingly stringent and expensive to
implement. At the same time, the federal funding to aid in the cleanup has virtually disappeared.

Fully restoring the successful partnership requires either a return to substantial federal sharing in
the costs of clean-up, or a relaxation of inflexible standards and deadlines on state and local
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governments. If there is not a sufficient national priority to justify federal spending, then state
and local governments should be able to use the least costly alternatives and to work within their
fiscal constraints. State and local governments traditionally have been concerned about reducing
pollution, and they should be given authority to work constructively with federal officials to
design realistic programs that can be completed within technical and budgetary constraints.

RECOMMENDATION: Either restore direct federal sharing of costs or give state and local
governments greater authority to develop their own control methods and timetables for
implementing federal standards for clean water.

Individuals with Disabilities Education Act

The Individuals with Disabilities Education Act (IDEA) (P.L. 101-476) requires local school
systems to provide a free appropriate education for children with disabilities. The law provides
that federal aid to states for elementary and high school education will be available only after a
state has a federally approved plan for educating children with disabilities. In addition, /DEA
requires participating states to establish specific administrative procedures by which parents or
legal guardians may challenge the identification, evaluation, or educational placement of the
children. Requirements of the law are conditions of federal assistance or duties arising from
participation in this voluntary federal program.

IDEA has provided millions of students with disabilities access to a free and appropriate
education, but the law imposes significant costs and administrative burdens on state and local
governments. Although the Act currently includes a provision authorizing the federal
government to pay up to 40 percent of services to be provided under the law, only about 8
percent is currently appropriated. The law also limits the flexibility of states and local
governments to combine /DEA funds with other funding streams to meet the unique needs of
their children.

The resolution of disputes under the Act also has become overly litigious and has added to
implementation costs. Currently, local agency decisions may be challenged in either state or
federal court, and, in some cases, parents bringing actions on behalf of their children may be
entitled to reimbursement for their costs, including attorney and court fees. ACIR’s Federal
Court Rulings Involving State, Local, and Tribal Governments: Calendar Year 1994 emphasizes
the litigious nature of this law.

RECOMMENDATION: Either increase federal funding to the 40 percent authorized level or
relieve states from prescriptive and costly administrative mandates. Alternative dispute
resolution practices should be required, and any court challenge based on the federal
law should be brought by state or federal agencies, not by individuals.

Americans with Disabilities Act

The Americans with Disabilities Act of 1990 (ADA) (P.L. 101-336) prohibits discrimination
against individuals with disabilities in employment, public services, and public accommodations.
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Any state or local government policies found to be inconsistent with ADA provisions are to be
modified as soon as feasible. Each government program is to be examined for physical barriers to
access and for remedial measures that need to be taken.

ADA provides important and necessary social benefits, but it is creating problems for state and
local governments because of expensive retrofitting and service delivery requirements, confusing
and ambiguous statutory language, and insufficient technical assistance provided by the federal
government. Further, virtually no federal funding has been appropriated to cover most state and
local compliance costs. With tight budgets and limited time to correct structural obstacles to
improve public accommodation, it has been difficult for many governments to implement the
extensive changes required. Structural changes to existing buildings to meet “program
accessibility” requirements were to be made by January 26, 1995, a deadline not met by many
state and local governments.

Also, the use of the terms “reasonable accommodation,” “undue hardship,” “readily achievable,”
and countless other broad expressions in the law has subjected state and local governments to
numerous lawsuits over legal interpretations of ADA. The penalties for noncompliance are
severe, and legal costs can be substantial.

Federal enforcement of ADA is uncoordinated, with eight federal departments having some
enforcement power. The prime responsibility for processing complaints under ADA are the
Justice Department and the Equal Employment Opportunity Commission. The Federal
Communications Commission manages telecommunications issues. The National Council on
Disability is an independent federal agency that identifies emerging issues and recommends
disability policy to the President and Congress. The Architectural and Transportation Barriers
Compliance Board provides some educational and technical assistance regarding accessibility.

RECOMMENDATION: Either provide increased federal funding to state and local
governments to assist in compliance, including funding for paratransit, or modify
some deadlines and requirements to let state and local governments meet ADA goals
in a manner that recognizes state and local technical and budget constraints without
abridging the national commitment to the rights of individuals with disabilities. In
addition, a single federal ADA enforcement and assistance agency should be
designated to coordinate enforcement and technical assistance and legal action
against state and local governments should be limited to actions brought by the
federal government.

The Safe Drinking Water Act

The Safe Drinking Water Act (SDWA) regulates drinking water standards for the 58,530
waterworks serving 25 or more persons on a regular basis. It establishes maximum levels for
contaminants known to occur in public water systems, establishes wellhead protection programs,
certifies and specifies appropriate analytical and treatment techniques, and establishes public
notification procedures. It requires drinking water suppliers to assume a wide range of
responsibilities, including monitoring of the water supply.
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The safety of drinking water is a public health issue. Prior to 1974, states had responsibility for
the safety of drinking water, but they generally relied on standards set by the Public Health
Service. Since drinking water endangers not only the residents of a local community and state but
also those traveling interstate, the regulation of drinking water may be justified as a national
concern. It should be recognized, however, that other vital public health concerns, such as
restaurant inspections, are the responsibility of state and local governments.

State and local concerns over the Safe Drinking Water Act hinge on what constitutes safe
drinking water and how to achieve it in the most cost-effective way. These governments do not
object to assuming the costs of providing safe drinking water, but some do object to incurring
costs that in their opinion do not improve water quality. The existing law overreached in the
standards and compliance requirements it imposed on local water systems.

Amendments recently approved by the Senate will repeal some of the most onerous provisions,
including mandatory additional tests for contaminants, tests for contaminants not a threat in local
areas, and eased provisions for treatment of surface water supplies. The Senate amendment also
authorizes funding for state capitalization loan funds to reduce interest costs of compliance. The
amendments, however, do not alter intergovernmental relationships in the SWDA.

RECOMMENDATION: Enact amendments similar to those approved by the Senate and
establish a long-term goal of returning to the states full responsibility for safe drinking
water standards.

Endangered Species Act

The Endangered Species Act of 1973 (ESA4) (P.L. 97-304) requires every federal agency to ensure
that any action it authorizes, funds, or carries out is not likely to jeopardize the continued
existence of listed threatened and endangered species or the destruction or adverse modification
of critical habitat. Under the law, state, local and tribal governments may not obtain a federal
permit, license, or grant if the project does not comply with federal standards for protecting
endangered species. There is an exemption process allowing consideration of economic factors,
but these provisions are rarely utilized.

State and local governments feel they have an inadequate share of decision-making authority in
the management and planning decisions affecting the listing of threatened and endangered
species. The listing process is rigid and limits state and local flexibility to apply the Act’s
provisions in their jurisdictions to meet local conditions. There is concern that valuable economic
development activities within their boundaries, both public and private, are being impaired by
strict federal regulation.

State, local and tribal governments should be full partners with the federal government in the
preservation of threatened and endangered species. These governments should be granted shared
authority for species protection, as well as flexibility to implement conservation plans for
specific species within their boundaries. Broader participation by state, local, and tribal
governments will improve the data collection process and allow biological science, economic
constraints, and available management resources to be taken into account on a regional basis.
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RECOMMENDATION: Give state and local governments an official role in the management
and planning decisions affecting the listing process beyond the traditional consultation
and full notice and comment requirements currently in effect. In addition, exemptions
to ESA should be applied more extensively to minimize social and economic impact on
state, local, and tribal governments of recovery planning and listing procedures.

The Clean Air Act

The Clean Air Act of 1977 (P.L. 95-95) requires states to submit for federal approval a plan for
meeting air quality standards established by the federal government. These plans must include
emissions limitations and schedules of compliance. The federal government will prepare a plan
for any state that fails to comply. The act spells out how to measure different types of pollution,
the standards that must be met for each type of pollution, the specific compliance measures that
may be taken, and the deadlines for those actions. Some federal financial assistance for planning
and implementation is authorized in the law, but each state must provide assurances that “the
State or general purpose local governments will have adequate personnel, funding, and authority
under state and, as appropriate, local law to carry out such implementation plan.”

The initial demand for federal help in controlling air pollution came from cities that were unable
to act effectively on an individual basis. Because the federal government recognized the need to
act on regional bases, and in recognition of the federal system as viewed at that time, the states
were encouraged by the federal government to assume responsibility for controlling air pollution
and were given federal grants to assist in implementing such controls. By 1970, only 21 states
had submitted implementation plans, and the federal government decided it was necessary to set
standards (including vehicle emissions) and to enforce state implementation.

In 1990, amendments to the law targeted smaller pollution sources, including facilities owned by
local governments. Governments in areas with moderate carbon monoxide pollution were
required to adopt vehicle inspection and maintenance programs and to use cleaner oxygenated
fuels. Areas with moderate ozone pollution were required to set up similar programs and to
require use of gasoline-pump devices to capture vapors. Failure to implement these programs can
result in the loss of federal highway funds.

As the requirements have become increasingly detailed and specific, states have become
implementers of federal laws with less and less discretion over how to implement them and with
less federal financial assistance for their administration. As a result, the requirements often do
not reflect conditions and citizens' preferences in the state.

RECOMMENDATION: Permit states to develop their own ways of meeting federal air
quality standards, and eliminate financial aid penalties if states are making good faith
efforts to comply.
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Davis-Bacon Related Acts

The Davis-Bacon Act (40 U.S.C. 276a-7) only applies to federal government contracts over
$2,000 for construction, alteration, and/or repair work. The law requires such contracts to specify
the minimum wages to be paid to various classes of laborers and mechanics employed under the
contract. The minimum wages must be based on the wages determined by the Secretary of Labor
to be prevailing for the corresponding classes of laborers and mechanics employed on similar
contracts in the city, town, village, or other civil subdivision of the state in which the work is to
be performed.

About 60 other federal laws make compliance with Davis-Bacon provisions a condition-of-aid
for grants to state and local governments (e.g., construction programs related to low-income
housing, highways, and waste water treatment facilities). Some of the Davis-Bacon related laws
contain special exceptions concerning the way in which a grantee must comply with Davis-
Bacon requirements, but most of them apply the law without modification. Compliance with the
provisions is generally required even if the dollar amount of the federal grant is a minimal share
of the total project costs.

State, local, and tribal governments should be able to manage their construction project costs
without Davis-Bacon pre-conditions when the major share of the project is being funded by the
state or local government. Besides potentially increasing costs, Davis-Bacon requirements
impose extensive reporting and recordkeeping that may be especially burdensome for small
projects, and may make it difficult for small local businesses to compete.

To protect the national interests, which led to the inclusion of Davis-Bacon compliance
requirements in about 60 federal laws, while recognizing state and local concerns, each related
act should be amended to limit application of Davis-Bacon provisions to state and local
construction projects over a certain dollar level and to projects where federal funding exceeds
more than half of the total project costs. For example, a related act could be amended to apply
Davis-Bacon provisions only in projects with a total dollar cost in excess of $1 million and in
which the federal grant funding for the project exceeded 50% of total project costs.

RECOMMENDATION: Amend Davis-Bacon related laws to exempt projects below a larger
dollar cost than now prevails and below a certain federal percentage of cost sharing
JSfrom compliance with Davis-Bacon provisions in state and local construction projects.

Required Use of Recycled Crumb Rubber (Repealed)

The requirement for including a percentage of waste-tire (crumb rubber) in asphalt pavement on
federally aided highway projects was intrusive and infringed on traditional state-regulated
activities. If states did not comply with the percentages, they were penalized by the withholding
of an equivalent percentage of highway funds. The federal intrusion into this area of state
operations, along with the withholding of grant money for non-compliance, demonstrate the
intergovernmental breakdown surrounding this particular issue.

In addition, the construction industry had concerns about both the integrity of the pavements and
the life-cycle maintenance costs of crumb-rubber-mix asphalt. Research has not shown any
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improved life of asphalt pavements using rubber, while the costs double. This provision
mandated a particular engineering approach that is still experimental and has unresolved
environmental, health, and safety issues. In a few states, highway projects have failed due to
crumb rubber use. In general, most state and local governments and highway user interest groups
do not believe there is sufficient benefit in using waste tire rubber in hot-mix asphalt to justify
the cost.

RECOMMENDATION: The Commission commends the Congress and President Jfor
repealing this unwarranted federal mandate.
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December 1, 1995

FAIR LABOR STANDARDS ACT

Mandate

The Fair Labor Standards Act (FLSA) (29 U.S.C. 201, et seq.) establishes minimum standards for
wages, overtime compensation, equal pay, recordkeeping, and child labor for nearly every
workplace in the United States. In 1974, amendments to the FLSA extended the applicability of the
law to the public sector. Under the amendments, state and local governments are subject to the
same requirements as private entities. Although state governments may enact their own labor laws
for public employees, such laws may be no less stringent than FLSA standards.

Background

The 1974 Amendments were challenged by the National League of Cities in National League of
Cities v. Usery. In that case, the U. S. Supreme Court ruled that the 10th Amendment to the
Constitution rendered the application of the FLSA’s minimum wage and overtime compensation
provisions to state and local governments unconstitutional. This ruling was reversed in 1985 in
Garcia v. San Antonio Metropolitan Transit Authority.

The 1974 Amendments also extended coverage of FLSA to the executive branch of the federal
government. Rather than treating the federal government as a private entity, however, the
amendments provided independent regulatory and enforcement authority to the Civil Service
Commission (now the Office of Personnel Management). The decision to allow the Civil Service
Commission to administer FLSA for the executive branch recognizes that federal employment
policies are within the purview of the federal legislative process (Title 5 of the United States Code),
and can be amended at any time. Coverage under the FLSA was not extended to legislative branch
employees until 1995, with an effective date of January 1, 1996. As in the case of the executive
branch, the law allows an office within the legislative branch itself to administer FLSA provision
for congressional employees.

Considerable confusion has arisen since the Garcia decision over the proper implementation of
FLSA in the state and local public sector. The overtime pay provisions, in particular, have resulted
in substantial litigation, with many state or local employees winning retroactive pay for work
deemed by a court to qualify as overtime. The liability for many states and localities is in the
millions of dollars and could go much higher. Moreover, even if a state or local government is
successful in defending its employment policies as consistent with FLSA, there are often
substantial litigation costs.
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In an effort to reduce litigation, the Department of Labor (DOL) tries to provide assistance and
guidance to state and local governments with respect to their obligations under FLSA. Also,
according to a 1989 DOL letter to various governors, the department will not file a suit against a
state to enforce compliance without at least 30 days written notice. These DOL actions, however,
do not limit an employee’s right under section 16(b) of the law to file suit independently against the
state on FLSA issues. Individual employees may go to court to seek back wages as well as
liquidated damages, attorney fees, and court costs.

In 1992, the Department of Labor acknowledged the public accountability aspects of state and local
governments in its regulations concerning overtime pay, which made an exception to the salary
basis test for state and local governments. This exception recognized state constitutional or
statutory provisions prohibiting any employee from being paid for time not actually worked, or not
covered by some type of paid leave. The regulations have been subject to a number of court suits
that have resulted in conflicting opinions.

Concerns

Questions of applicability of FLSA to state and local governments generally are not raised out of
dispute with the basic goals of the law. Rather, questions have been raised over the intrusiveness of
the federal law into matters that fall exclusively within the jurisdiction of a state or local
government (i.e., employment policies for their own employees).

FLSA is considered by many state and local governments to be an unfunded federal mandate
because it requires state and local governments to implement some employment policies that would
not have been implemented without the federal law. It is also argued that FLSA, in some cases,
thwarts a state or local governments’ efforts to control its own fiscal condition. In contrast, the
federal government can set its own employment policies. The federal government has frequently
considered, and sometimes enacted, changes in employment policies to increase or reduce federal
spending.

Recommendation Options

1. Delete FLSA provisions extending coverage of the law to state and local government
employees. The employment policies of state and local governments would be subject solely to
collective bargaining agreements and public accountability in each state. Prior to the 1974
amendments to the FLSA, wages and working conditions for public employees were the
responsibility of their respective state and local government jurisdictions.

2. Amend the FLSA to provide state governments with regulatory and enforcement authority
similar to that granted to the federal government. State and local employees would continue to
be covered by the FLSA, but state governments would be responsible for implementation in the
state. In other words, the state governments would be granted authority similar to that given to the
Office of Personnel Management (OPM) or the Congressional Office of Compliance. As in the case
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of federal agencies, state policies would be required to be consistent with FLSA principles and
would still be subject to judicial review. If taken to court, however, states would be defending
policy decisions made by the state.

This option grants states more latitude than currently provided to define actions “consistent with”
FLSA. For example, state governments may able to enact flexi-time options, such as those offered
in federal agencies, and still be “consistent with” the FLSA. The inability of states to enact flexi-
time provisions is of particular concern because such a constraint conflicts with the Clean Air Act
and other environmental laws that require state and local governments to develop commuter option
plans to improve their ambient air quality.

3. Replace the FLSA provision allowing individuals to sue state and local governments over
FLSA issues with language restricting FSLA suits to those brought by the federal government
as a part of its enforcement responsibilities. To alleviate the current litigious situation, and in
recognition of the federal government’s FLSA enforcement role, the law could be amended to make
the federal government the only party able to bring a suit against a state for non-compliance. The
Department of Labor could bring a suit against a state or local government based on its own
findings or in response to an individual’s complaint. Individuals would still be able to bring a
FLSA suit against the federal government.

4. Amend the FLSA to resolve the issues most often subject to intergovernmental
controversies. There are instances where state and local costs related to FLSA implementation
could be reduced or avoided if a closer working relationship existed between the Department of
Labor and state and local governments. In other cases, there are FLSA issues that cannot be
resolved without statutory changes. For example, although the department made a change in the
salary basis test for public entities to relieve one of the difficult problems facing state and local
governments, some courts have not upheld the validity of the regulation. Thus, consideration could
be given to making specific changes in the law to alleviate the most troublesome aspects of the law
from a state and local government perspective.
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FAMILY AND MEDICAL LEAVE ACT

Mandate

The Family and Medical Leave Act of 1993 (FMLA) (29 U.S.C., 2601 et seq.) requires employers
to provide employees up to 12 weeks of unpaid leave each year to care for a newborn, adopted, or
foster child. Leave also must be granted for care of a seriously ill child, parent, or spouse. In
addition, employees may use unpaid family and medical leave for personal illnesses. Medical
insurance benefits must be continued during thc leave and employees must be reinstated into the
same or an equivalent position after leave.

Background

FMLA was enacted to promote family stability and economic security among working men and
women. At the time of enactment, the General Accounting Office (GAO) calculated that the
primary costs associated with FMLA would relate to extending medical benefits and hiring and
training temporary replacement workers, or other measures taken to maintain an employee’s
production output during the unpaid leave period. Some cost avoidance was anticipated for
employers based on reduced employee turnover rates, anticipated higher productivity, and reduced
need for hiring and training permanent replacement workers. It was thought that the cost of
implementation would be mitigated by the fact that many employers, including 11 states and the
District of Columbia, followed similar practices.

Concerns

State and local governments raise several concerns with the FLSA. First, they argue that the law
sometimes contradicts state or local government leave provisions. In fact, rather than exempting
jurisdictions that had family and medical leave policies, the federal law preempted those policies,
except in the case of more generous benefits. Also, some claim that FMLA compromises collective
bargaining negotiations between state and local governments and public employee unions.

A second issue is the inflexibility of the Department of Labor’s interpretation of the law. Rather
than allowing variable family and medical leave policies that are consistent with FMLA, state and
local governments have been required to match the department’s regulations. For example, even
though the law does not specify the length of time an employee must return to work to avoid
repayment of medical premiums, states are required to abide by the federal regulatory provision that
sets the return-to-work period at 30 days. So, if an employee is absent for the allowable 12 weeks, a
state may pay 3 months worth of medical premiums and the employee is only required to return to
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work for 30 days to avoid having to reimburse any portion. Some states have suggested that
employees be required to return to work for at least as long as they were absent or 30 days,
whichever is greater, to avoid reimbursement charges. Such a policy could be considered consistent
with the law but is not allowed under federal regulations.

Finally, FMLA is seen by state and local governments as an unfunded federal mandate because of
the cost associated with the extension of medical insurance benefits and other factors. As noted
above, these costs were anticipated by GAO prior to the law’s enactment. Unanticipated, however,
were the reportedly significant costs related to training personnel specialists on the law’s provisions
and the time spent counseling individual employees. In addition, record-keeping requirements
related to tracking of FMLA leave have added costs, especially in cases where both spouses work
for the same employer.

Recommendation Options

1. Make no significant changes in the law. FMLA grants a significant benefit to employees
struggling to balance family and work responsibilities. The act makes a positive contribution
toward the national policy objective of strengthening family stability and improving economic
security for working men and women. Thus, it could be argued that the benefits to the nation are
worth the costs and that it is the rightful responsibility of employers—public and private—to fund
the act’s implementation. Nevertheless, some changes in the law could be made to allow for closer
conformity between the federal law and state or local policies.

2. Exempt state and local governments from FMLA provisions. The family and medical leave
policies of state or local governments would be a matter of concern solely within the respective
jurisdictions. This would recognize the public accountability aspects of state and local
governments, and it would acknowledge the authority of these governments to conduct collective
bargaining with public employee unions unhindered by federal preconditions.

3. Give state governments independent regulatory and enforcement responsibility for
compliance with the law in the public sector. State governments would be granted the same
authority as the federal government to set their own family and medical leave policies consistent
with FMLA. Currently, the law allows the Office of Personnel Management rather than the
Department of Labor to issue regulations and enforce FMLA policies for the executive branch.
Likewise, there are special provisions for congressional employees. Such an approach would not
exempt a state from complying with the law, but would allow it flexibility to set its own policies
consistent with the law. If challenged by an employee, the state would be responsible for the
defense of its own policies and not those of the federal government.
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OCCUPATIONAL SAFETY AND HEALTH ACT

Mandate

The Occupational Safety and Health Act of 1970 (OSHA). (29 U.S.C., 651-678) establishes
standards for safe, healthy, and productive work environments. State governments and their
political subdivisions, as well as the United States government, are specifically excluded from the
definition of “an employer” under the act. In the case of state governments and their political
subdivisions, OSHA has no requirements unless a state volunteers to participate in the program
under the provisions of Section 18 of the law. In the case of the federal government, the law
requires the head of each agency to establish and maintain an effective and comprehensive
occupational safety and health program “consistent with” the standards promulgated by the
Department of Labor (DOL) for non-government workplaces.

If a state does not participate in the federal OSHA program, DOL is responsible for all aspects of
the program as it applies to businesses within the state. At the same time, since state and local
governments are not considered employers under the law, DOL neither develops nor enforces
occupational safety and health standards for employees in state or local government workplaces.

If a state assumes responsibility for development and enforcement of the federal OSHA standards,
the law mandates state standards that “are or will be at least as effective” as the DOL standards.
Also, to the extent permitted by state constitutions, the federal law requires these states to establish
and maintain an effective and comprehensive occupational safety and health program for state and
local government employees.

Background

Twenty-three states have assumed responsibility for operating the federal OSHA program (which
extends coverage to state and local government employees). Two additional states have federally
approved OSHA plans only for state and local government employees (see attached list). The
remaining states may have their own occupational safety and health programs covering their state
and local government employees and, in some cases, these state efforts may have standards or
requirements similar or identical to OSHA.

Even in states not volunteering to participate in the federal OSHA program, there is an impact, or a
perception of an impact, as a result of OSHA requirements. Safety and health procedures with the
OSHA imprimatur sometimes are perceived as mandatory for the public sector even though there
may be no federal law requiring them.
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States choose to assume responsibility for the federal OSHA program for a variety of reasons.
Some states had occupational safety and health programs before 1970 and wished to continue their
role by assuming responsibility for the federal program. Many states desire to maintain closer
relationships with businesses and workers on occupational safety and health issues than would be
possible a with federally operated program. The states also can deal more appropriately with local
conditions when they are responsible for program administration. Several states have been able to
commit more resources than the federal government to the program.

OSHA authorizes the Secretary of Labor to provide grants up to 50 percent of costs for
administration and enforcement to states that assume responsibility for the federal OSHA program.
Although no funding is available for program compliance (e.g., training programs, equipment, or
facilities modification), the Department of Labor recently took several steps to improve OSHA
procedures and make the program more effective. The reform initiatives are directed primarily at
business, but they also could help situations related to coverage of public employees in states
participating in the federal program.

Concerns

« First, there is pervasive misunderstanding as to what is a federal mandate and what is a
state or local government policy decision.

« Second, there is considerable lack of understanding or doubt over the rationale or
scientific basis for many of the standards.

« Third, the credibility of the program is seriously compromised by the perceived rigidity,
complexity, and burdensome nature of the rules and reporting requirements.

« Fourth, the perception is that the program has been more focused on punitive measures
than compliance assistance.

«  Fifth, the lack of federal funds for compliance costs creates situations in which state and
local priorities are sometimes preempted in order to comply with federal program
requirements.

Recommendation Options

1. Make no significant changes in the law. OSHA’s protective standards and enforcement
program are largely responsible for the 57 percent decline in workplace fatalities over the last 25
years. In Fiscal Year 1995, federal and state OSHA inspections helped make almost 70,000
workplaces safer for nearly four million workers. According to DOL statistics, however, each day
more than 6,000 workers still lose time from their job as a result of a work related injury. Besides
the personal and family tragedies, job-related injuries cost the economy over $100 billion a year,
and occupational illnesses cost many times more. Some statutory changes could be made to relieve
the most burdensome aspects of OSHA program operations on state or local governments.
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2. Amend OSHA to give participating state governments as much flexibility in regard to
public employees as is authorized for federal agencies. The current law allows the heads of
federal agencies to develop an occupational safety and health program that is “consistent with” the
federal OSHA program for businesses. Arguably, this allows the heads of federal agencies to have
occupational safety and health standards that are more or less stringent than the standards for
others. Moreover, there is no requirement that programs developed by federal agency heads be
approved by the Secretary of Labor.

In contrast, states must establish an occupational safety and health program for their public
employees with standards that are “as effective as the standards contained in the approved plan.”
Furthermore, the standards developed by the states must be submitted to the Secretary of Labor for
approval as a part of the state plan process mandated in the law. The requirement that states
operating the federal OSHA program have DOL approved occupational safety and health standards
for public employees is difficult to defend when public employees in non-participating states are
not covered by any federal standards.

3. Delete language in law regarding coverage of public employees. This option would allow all
states to establish their own occupational safety and health standards for public employees
independent of the federal program. Deletion of the language concerning public employees in states
that volunteer to operate the federal OSHA program would treat public employees in those states in
a manner consistent with the treatment of public employees in states that do not volunteer to
operate OSHA.

STATES WITH APPROVED PLANS
TO OPERATE FEDERAL OSHA PROGRAM

Alaska New York *
Arizona North Carolina
California Oregon
Connecticut * South Carolina
Hawaii Tennessee
Indiana Utah

Iowa Vermont
Kentucky Virginia
Maryland Washington
Michigan Wyoming
Minnesota

Nevada Puerto Rico
New Mexico Virgin Islands

*Plan covers only state and local government
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DRUG AND ALCOHOL TESTING REQUIREMENTS
OF COMMERCIAL DRIVERS

Mandate

The Omnibus Transportation Employee Testing Act of 1991 (P.L. 102-143, Title V) requires
alcohol and drug testing of safety-sensitive employees in the aviation, motor carrier, railroad, and
mass transit industries. This law amends Sec. 5 (a)(1) of the Commercial Motor Vehicle Safety
Act of 1986 (P.L. 99-570) by directing the Department of Transportation (DOT) to issue
regulations establishing a program which “requires motor carriers to conduct preemployment,
reasonable suspicion, random, and post-accident testing of the operators of commercial motor
vehicles for use . . . of alcohol or a controlled substance.” The motor carrier requirements cover a
substantial number of state and local government employees, and require them to undergo
random drug and alcohol testing, effective January 1, 1996, for state and local governments with
fewer than 50 drivers and January 1, 1995, for governments with more than 50 drivers.

In addition to the testing requirements, the law requires employers to (1) adopt a written policy
and testing procedure, (2) provide for random selection by the use of a random number generator,
(3) offer supervisory training in reasonable suspicion testing, (4) provide a substance abuse
professional or employee assistance program, (5) conduct split sample testing with a laboratory
that is certified by the U.S. Health and Human Services Administration (HHS), and (6) provide
employees with information about the effects of drugs and alcohol. States and local governments
forfeit federal grant money by not complying with the testing requirements.

Background

The law was enacted because alcohol and illegal drug use pose significant dangers to the safety
and welfare and some effort must be made to eliminate the abuse of these substances by those
individuals involved in the operation of heavy trucks and buses. Citizens depend on these
operators to perform in a safe and responsible manner, and the use of alcohol and drugs has been
demonstrated to affect the performance of individuals significantly and is a critical factor in
transportation accidents.

There are significant safety benefits derived from the alcohol and drug testing policy. These rules
help to prevent tragic, costly transportation accidents as well as help to improve worker
productivity, decrease health care costs, and reduce worker absences. Despite the costs of testing
large numbers of employees, the U.S. DOT believes that potential safety benefits to employees,
employers, and the public outweigh the costs.
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Issues of Concern

Some local governments believe this mandate is too expensive relative to the potential protection
provided. Random testing requirements provide for testing employees on some regular basis,
regardless of the probability of detecting a violation. Each year, the number of random alcohol
tests conducted by the employer must equal at least 25 percent of all the safety-sensitive
employees (50 percent for drug tests). In small rural areas with few employees, only one or two
employees may be tested. The costs for the actual test and loss of service to the community can
be very expensive and disruptive to operations.

There are several other issues. Rules are inflexible regarding approved testing procedures,
devices, and certified personnel. The law also is inconsistent because certain personnel, such as
law enforcement officers and emergency response workers, are exempt from drug and alcohol
testing requirements, while others must be tested.

State and local governments are required to pay for all related costs including testing, employee
time off from work, Medical Review Officer (MRO) costs, legal costs, and medical costs out of
their operating assistance block grants, reducing the amount of funding left for other purposes
such as paying operator salaries, buying fuel, and other costs of doing business. Federal
drug/alcohol testing requirements have also led to additional paperwork and recordkeeping
demands. Finally, local governments must transport employees to specialized testing centers or
contract for expensive on-site test administration.

Recommendation Options

State and local governments support the concept of removing impaired operators from the
nation’s highways, but question whether federal requirements imposed on some of their workers
is justified, especially in view of their rigid and costly nature. The following are possible
alternative recommendations:

1. Retain the requirements under the Omnibus Transportation Employee Testing Act of 1991
for drug and alcohol testing of state and local government commercial drivers. The purpose
of the act, to establish programs designed to help prevent accidents and injuries resulting from
misuse of alcohol and controlled substances by drivers of commercial motor vehicles, is
reasonable. Local governments that are experiencing unusual problems can work out alternative
arrangements.

2. Exempt all state and local employees from federal drug and alcohol testing requirements
for commercial drivers, as is now done for some employees. Specifically exempt all state and
local employees from application of testing requirements as is now done for emergency service
drivers (law enforcement, firefighters, ambulance drivers). Strict drug and alcohol testing
requirements for small rural communities and transportation systems with few employees create
situations where costs of compliance are high relative to potential findings.
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3. Make drug and alcohol testing requirements for state and local government commercial
drivers more flexible. The federal government should permit states to design their own
programs for identifying and correcting drug and alcohol abuse problems in state and local
employees. For example, the Drug-Free Workplace Act of 1988 (P.L. 100-690) requires only
certification by all federal grantees and contractors of a drug free workplace. By using drug-free
certification requirements instead of drug/alcohol testing procedures, state and local governments
could provide accountability without following detailed prescriptive procedures.
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METRIC CONVERSION

Mandate

The Omnibus Trade and Competitiveness Act of 1988 (P.L. 100-418, section 5164) amended the
Metric Conversion Act of 1975 to, among other things, require that each federal agency use the
metric system of measurement in its procurements, grants, and other business-related activities,
except to the extent that such use is impractical. The act permits the continued use of traditional
weights and measures in non-business activities. Based on this law, the Department of
Transportation (DOT) will require metric measurement in plans and specifications for
construction work done by state and local governments after October 1, 1996.

Background

The Unfunded Mandates Reform Act of 1995 requires ACIR to consider requirements that state,
local, and tribal governments utilize metric systems of measurement. ACIR received objections
from state and local governments to the DOT requirements to convert their transportation
activities to metric measurements.

A review of the findings in the 1988 law provides little support for the DOT requirements. The
law makes five findings: (1) world trade is geared towards metric; (2) industry may be at a
disadvantage without metric; (3) the simplicity of metric will lead to savings in certain
industries; (4) the federal government has a responsibility to assist industry as it “voluntarily
converts to the metric system of measurement;” and (5) the metric system will provide
advantages for the operation of the federal government. It is clear from the findings in the law
that the principal purpose of the law is to facilitate business interests.

The law does not specifically require that state and local governments convert to metric
measurements, but the requirement to apply metric measurement to grants indirectly requires
their application to federally funded state and local projects. Another provision of the law
specifically exempts non-business activities. This provision might provide a basis for exempting
state and local governments, but DOT has determined that all transportation projects must
comply.

Concerns

The principal concern, expressed primarily by local governments, is the requirement to use
metric measurements in the design and construction of federally aided projects. While most local
governments may be technically able to prepare plans and specifications in metric by the
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deadline, they cite several problems, including substantial costs. The largest non-cost problem is
that local contractors and suppliers are not used to working with metric measurements. Their
employees who prepare bids and who do the construction work are not familiar with metric and
do not have metric measures. In addition, metric will create problems for right-of-way
acquisitions with property owners, surveyors, and local deed registries.

As a result of these types of problems, local governments may have to convert metric plans and
specifications back to English measure for some uses. In addition to the additional costs of
preparing plans and specifications in both metric and English measurements, local officials are
concerned that the existence of two sets of documents using different numbers creates a
significant potential for confusion and mistakes.

Alternatively, local contractors and others who are unfamiliar with metric may be forced by state
and local governments to use only metric measurements on federally funded projects. Such a
requirement may reduce the number of bidders on projects. The lack of familiarity with metric
measurements by the contractor and employees may also result in errors. This will be true
especially if other private and local government projects continue to use English measures.

Recommendation Options

While it is possible that metric requirements for local construction plans and specifications may
eventually result in local highway contractors and suppliers converting to metric, these hardly
seem the types of businesses that are targeted by the law as deriving benefits from conversion.
As a consequence, the Commission believes one of the alternative recommendations below is
justified:

1. Leave the law as it is, and rely on federal waivers to ease problems of individual
governments. States have made considerable progress in the transition to metric, and any
changes now would create more confusion than help. Over 2,200 waivers have been given to
relieve hardship situations, and more waivers can be granted if necessary.

2. Amend the law to specify that state and local governments can continue to use traditional
weights and measures in federally funded projects. The metric requirements are aimed at
business conversions to facilitate international trade. State and local conversions to metric will
have only indirect and minor effects on business conversions and international trade. The
deadline for conversions will create substantial problems for many local governments without
corresponding benefits to them or to the goal of metric conversion.

3. Delegate to states discretion over the extent to which metric conversion should occur in
state and local activities and the timetable for implementation. Many states are well along on
their conversions and are actively working with local governments to aid them in their
conversions. For states with less progress, successful implementation by other states will provide
an incentive for them to proceed. There is no reason that all states have to implement on the same
timetable.
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BOREN AMENDMENT

Mandate

The Boren Amendment,' requires states to establish reimbursement rates to pay hospitals,
nursing facilities, and intermediate care facilities for services provided to persons eligible for
assistance through the Medicaid program. The mandated federal criteria provide that state-
determined reimbursement rates be “reasonable and adequate to meet the costs which must be
incurred by efficiently and economically operated facilities in order to provide care and services
in conformity with applicable State and Federal laws, regulations, and quality and safety
standards . . ..”

Background

The intent of the Boren Amendment was to give states a means of controlling costs related to
reimbursement claims from providers of Medicaid services. Rather than basing reimbursements
on a cost-related payment requirement for hospitals and nursing home services, the amendment
allows states to pay for services based on a predetermined reimbursement rate, giving states a
basis for denying reimbursement for costs determined to be in excess of that necessary to provide
“efficiently and economically” delivered services.

The law is seen by many states as more of a burden than a benefit. One problem is the use of
vague, undefined terms to describe the federally mandated criteria for reimbursement rates.
Further, the federal government has made a conscious decision not to issue regulations defining
the vague terms in the statutory language. Moreover, while the law requires reimbursement rates
to be “determined in accordance with methods and standards developed by the State,” it also
requires the federal government to be satisfied with the state-determined rates. To implement this
requirement, the federal government has decided to require state processes for determining rates
and the rates themselves to be a part of Medicaid State Plans. These plans are subject to approval
by the Secretary of Health and Human Services.

The vagueness of the statutory language, combined with the lack of regulatory definitions, has
resulted in substantial litigation, with some courts viewing the Boren Amendment as a cost based
payment standard in which all cost incurred by the providers must be reimbursed. In these
instances, states may be liable for significant sums to cover the retroactive rate increases ordered
by the court for the group of providers involved in the suit. In some cases, the additional
payments made as a result of a court-ordered retroactive rate increase are not eligible for cost-
sharing from the federal government.

: Section 962 of the Omnibus Budget Reconciliation Act of 1980 (P.L. 96-499) as amended by Section 2173(a)(1)
of the Omnibus Budget Reconciliation Act of 1981 (P.L. 97-35).
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Most of the Boren Amendment litigation, however, does not relate directly to vagueness of the
statutory language. Rather, the issue is a state’s procedure for determining reimbursement rates.
In such cases, if the procedure is ruled by a court to be flawed due to lack of adequate public
notice or other factors, a state may be liable for substantial retroactive reimbursements based on a
revised rate determination procedure. Again, depending on the situation, the additional payments
made as a result of the court order may not be eligible for cost-sharing from the federal
government, even though the rate determination methodology was approved as a part of the
state’s plan for the Medicaid program.

Concerns

Many states feel the Boren Amendment handcuffs their ability to constrain the growth in
Medicaid spending during times of fiscal crisis. Requiring that Medicaid reimbursement rates be
established within the limits of federally mandated criteria restricts the scope of a state’s
negotiations with providers of medical and nursing home services. Further, the threat of potential
litigation often causes a state to increase rates merely to avoid legal actions. States are concerned
about the extensive and expensive work necessary to substantiate compliance with the and to
protect against suits by nursing home or hospital providers.

This situation is especially true since the 1990 Supreme Court ruling in Wilder v. Virginia
Hospital Association, (496 US 498). The Supreme Court declared that medical care providers
(instead of Medicaid recipients) are the intended beneficiaries of Boren Amendment. This ruling
allows medical facilities and nursing homes to obtain judicial review of state reimbursement
rates under the Civil Rights Act, Section 1983. In effect, the Court ruling allows hospitals and
nursing homes to claim that a state is violating the hospital’s civil rights by failing to pay “cost
incurred to provide services.”

Recommendation Options

1. Retain current provisions with no significant changes. Retention of a federal government
role in the determination of Medicaid reimbursement rates would recognize that the law provides
a means for the federal government to assure a minimum level of solvency for providers. This, in
turn, gives some assurance of access to medical facilities for low-income persons. Also, in a
sense, the Boren Amendment is used as a proxy to assure minimum standards of quality in
medical and nursing home services.

While retaining a federal role in rate determinations, some changes could be made to clarify the
statutory language to reduce litigation. The federal government’s liability for court ordered
retroactive rate increases could be specified especially in cases where the state’s procedures had
been approved by the Department of Health and Human Services (HHS). Besides alleviating
state cost liabilities, such specificity may give HHS a greater incentive to continue improving its
review practices.
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2. Delete the federally mandated criteria and make states solely responsible for Medicaid
reimbursement rate determinations. Deleting the federally mandated rate criteria and declaring
states solely responsible for establishing Medicaid reimbursement rates would give states greater
latitude in negotiations with medical service providers. However, it would also make states
responsible for defending their established rates and could make states fully liable for retroactive
rate increases.

While this option would clarify intergovernmental lines of accountability for Medicaid rate
determinations, it would not necessarily significantly change rates. Under current law, while the
federal government is responsible for declaring state determined rates satisfactory, it is not
responsible for setting national reimbursement rates. On the other hand, with greater negotiating
latitude, some states may be able to institute cost controls over rates of reimbursement as a result
of voluntary agreements between states and medical providers. The success of the state
governments in controlling costs will depend on their ability to maintain good working
relationships with institutional providers and not on conditions or approvals given by the federal
government.

3. Limit litigation actions to enforce the Boren Amendment. The number of litigation cases
pursued in relation to the Boren Amendment could be reduced if the Civil Rights Act provision
under which many of the suits are brought were narrowed to exclude institutions, such as
hospitals and nursing homes, from being considered individuals under the provisions of Section
1983.

Alternatively, the law could be amended so that the federal government would be the only party
eligible to bring suits against states for Boren Amendment violations. In this situation, once the
federal government approved a state plan for setting reimbursement rates, any complaints on the
rates would have to be brought to the federal government for resolution. A suit against a state
would take place only if the federal government determined such action necessary to enforce
compliance. On the other hand, individuals could bring suit against the federal government over
questions related to the approval of a state’s plan.
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CLEAN WATER ACT

Mandate

States are required by the Clean Water Act to designate the uses of water, develop water quality
criteria to protect those uses, monitor the condition of waters, and report on water quality every
two years. States may administer a permit program for industrial and municipal pollution
discharges and develop programs for the control of pollution from diffuse or nonpoint sources.

Local governments are required, either directly by the federal government or indirectly through
state implementation of federal laws, to treat sewage to national standards and control discharges
from combined sewers and stormwater drains.

Background

The Water Pollution Control Act of 1948 was the first federal recognition of water pollution as a
national problem. It provided research and technical assistance to state and local governments,
but explicitly preserved and protected “the primary responsibilities and rights of the states in
controlling water pollution.”

Eight years later in 1956, the condition of the nation’s rivers and lakes had not noticeably
improved, and in some cases had deteriorated. The Water Pollution Control Act Amendments of
1956 provided grants to states and interstate agencies for expanded water pollution control
projects. While the law reaffirmed the primary responsibility of states over water pollution, it
introduced a weak form of federal enforcement through federally called conferences on pollution.
These conferences could ultimately lead to federal court actions against individual polluters.

Municipal interest groups continued to press for more federal funding for sewage treatment
plants, and they were successful in the Water Quality Act of 1965 and the Clean Water
Restoration Act of 1966. In addition to providing $3.55 billion of grant funds, these laws
formally established a national policy for controlling pollution. The concept of “clean waters”
was established as federal policy with the directive that interstate waters would be kept “as clean
as possible.” Most importantly, the Secretary of HEW was authorized to apply water quality
standards to interstate waters and to enforce them if states failed to set their own standards.

In the Water Pollution Control Act Amendments of 1972, Congress provided for a comprehensive
national program to protect water quality. Key provisions included national minimum standards
for control of pollutants from industrial and municipal sources, additional controls in permits as
needed to meet state standards, and significant grant assistance to support construction of
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municipal sewage treatment facilities. In effect, states and local governments ceded control over
water pollution controls to the federal government in return for substantial federal financial aid.

In 1987, the federal government changed the arrangement by a transition from direct grants to
capitalization of state loan funds. Loan funds reduce interest costs for some projects, but they
still require local governments to pay virtually the entire costs of future pollution control
projects. In addition, the 1987 amendments required municipalities to remove harmful amounts
of toxins from their sewage and to establish stormwater management programs.

Concerns

The principal concerns of state and local governments are that a national program they originally
supported and encouraged is no longer a balanced partnership to clean up the nation’s waterways.
Federal requirements, especially those dealing with stormwater drainage, have become
increasingly stringent and expensive to implement. At the same time, the federal funding to aid
in the cleanup has virtually disappeared.

Some state and local governments are particularly troubled by federal requirements for local
National Pollutant Discharge Elimination System (NPDES) permits for their stormwater run-off.
These permits require compliance with standards that have detailed numerical limits that, in
many cases, may not be feasible to attain.

State and local governments also are concerned that many requirements are not based on
adequate scientific research and that the law does not require cost-benefit analysis. In the earlier
years of this program, the federal government worked closely with state and local officials to set
plans, standards, and timetables. Concerns were expressed that this consultation has substantially
diminished.

Recommendation Options

The joint federal-state-local efforts to clean-up waterways has been very successful, but since the
changes in federal policies in the late 1980s, there have been increasing strains between the
governments in this effort. To restore the successful partnership will require either a return to
substantial federal sharing in the costs of clean-up, or a relaxing of inflexible imposition of
standards and deadlines on state and local governments. Some possible recommendations to
achieve this may be: ‘

1. Amend the existing law to relieve some specific problems, but otherwise make no
changes in the existing intergovernmental relationship. There are a few specific problems that
can be legislatively addressed, but most of the concerns expressed by state and local
governments do not require changes in the law. EPA has embarked on efforts to improve
communications and understanding by state and local officials, and these efforts should relieve
most concerns.
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2. Reinstate direct federal sharing of costs, especially in cases of demonstrated local
government hardships in financing improvements. While such a proposal may appear
unworkable in view of federal budget constraints, the budget constraints on state and local
governments are also severe. If there is a clear national need for additional spending, then the
cost of doing so should not be imposed unilaterally on hard-pressed state and local governments.

3. Relax strict requirements and allow state and local governments discretion in developing
standards, control methods, and timetables for state and local governments. If there is not a
sufficient national priority to justify federal spending, then the requirements should be relaxed.
State and local governments have traditionally been concerned about reducing pollution, and
they should be trusted to work constructively with federal officials to design realistic programs to
continue the progress that has been made.
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INDIVIDUALS WITH DISABILITIES EDUCATION ACT

Mandate

The Individuals with Disabilities Education Act (IDEA) P.L. 101-476 (originally the 1975
Education for All Handicapped Children Act) requires all local school systems to provide a free
appropriate education for children with disabilities. The law provides that federal aid to states for
elementary and high school education will be available only after a state has a federally approved
plan for educating children with disabilities.

States also are required to incorporate specific equal opportunity guarantees and due process
protections into their state education plans. The act specifies that a “free appropriate public
education” must be directed at the particular needs of the disabled child through an
individualized educational program and requires school districts to educate students with
disabilities in the least restrictive environment, to the maximum extent possible with students
without disabilities. In addition, IDEA requires all participating states to establish specific
administrative procedures by which parents or legal guardians may challenge the identification,
evaluation, or educational placement of the children.

Background

Nearly 20 years after Brown v. Board of Education declared that equal access and educational
opportunities should be bestowed upon children of color, an equally important “right to
education” case, Pennsylvania Association for Retarded Children (PARC) v. Pennsylvania [343
F. Supp. 279 (3d Cir. 1972)] opened these equal protection and due process rights to children
with disabilities. Congress then passed the Education for All Handicapped Children Act in 1975,
finding that state and local educational agencies were responsible for educating all students with
disabilities, that state and local governments lacked the financial resources to do this, and that the
federal government had a national interest to assist in meeting the educational needs of students
with disabilities in order to assure equal protection under the law.

The Supreme Court, in 1984, further acknowledged the intergovernmental partnership in the area
of special education. Smith v. Robinson [468 U.S. 992 (1984)] reiterated that the act was a
“comprehensive scheme set up by Congress to aid the States in complying with their
constitutional obligations to provide public education for handicapped children. . . . The [IDEA]
was an attempt to relieve the fiscal burden placed on States and localities by their responsibility
to provide education for all handicapped children. . . . The responsibility for providing the
required education remains on the States.”
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Concerns

Since the passage of the original act and its subsequent amendments, state and local education
agencies have resisted federal involvement in education, an area normally reserved for state and
local authority. Numerous due process hearings in the local and state sector, recurring litigation
of special education issues in state and federal courts, and congressional efforts to instill national
special education policy on state and local governments indicate turbulence in the original
intergovernmental cooperative effort in this area. Despite the success of educating millions of
children with disabilities, IDEA creates administrative and financial burdens on state and local
governments.

A major concern is the funding responsibilities of the federal and state governments. In 1975,
Congress authorized appropriations at the maximum level of 40 percent of the excess costs of
special education by 1982, but the federal portion has never exceeded 12 percent. As of Fiscal
Year 1995, Congress has appropriated funds for only a maximum of approximately 8 percent of
these excess costs. Funding was always an essential component of IDEA; the original intent was
to assist states in meeting their obligations to provide equal protection under the law to students
with disabilities. Federal contributions were to help fund state and local provision of special
education and related services, as well as personnel preparation, operational research, and
instructional media. Without this allocation, state and local governments have become liable for
almost all IDEA expenses.

A second problem with IDEA is the funding allocation process. Lack of guidelines in providing
and allocating funds, and financial incentives to “label” more students as “special education”
students, are driving up the size and cost of the system. Appropriations are allocated to states
based on the number of students identified as requiring special education in each state. A state
retains a maximum of 25 percent of the federal money and passes the remainder to local
education agencies based on the number of students receiving special education. The financial
incentives to misidentify and overidentify children as “special” in order to receive more funding
for state and local education agencies are costly and may hurt the children through stigmatizing
special education labels.

Third, local education agencies are prohibited from combining IDEA funds with other federal
funding streams to provide non-categorical support for children with disabilities. Inability to
coordinate IDEA funds with other federal education programs reduces state and local flexibility
to meet students’ needs.

Fourth, the resolution of disputes under IDEA has become overly litigious and adversarial,
stemming from the statute’s imposition of a legal enforcement mechanism to guarantee children
and their parents the education rights outlined in the act. As stated earlier, IDEA directs states to
establish explicit administrative procedures for parents or guardians of students with disabilities
to dispute the classification, assessment, or educational position of the child. When a local
educational agency receives a complaint, the parents or guardian must be given timely, impartial
due process hearing. In addition, the complaining party may bring the action in state or federal
court if the case is not brought to an administrative conclusion. Recovery of attorney fees if
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parents prevail adds to the costs of IDEA.

Finally, one of the primary concerns of state and local governments regarding IDEA is the
usurpation of the states’ authority in the area of education, a traditional domain of the state and
local government. Federal funding for primary and secondary special education programs are
contingent on a state’s adoption of the provisions outlined in IDEA, allowing the federal
government to involve itself in local school issues. IDEA forces states to submit their special
education service plans to the federal government for approval, cutting into a policy area in
which they may not be best suited to issue specific rules and regulations.

Recommendation Options

1. Retain the provisions of the Individuals with Disabilities Education Act, but examine and
modify the funding structure. IDEA has allowed millions of students with disabilities access to
a free and appropriate public education. The goals, purposes, rights, and protections offered by
the act justify its mandate requirements. IDEA should be modified to remove funding provisions
that encourage and reward the overclassification and segregation of students with disabilities.

2. Provide funding assistance to state and local governments for compliance. The federal
government should increase funding for IDEA. Only about 8 percent of a special education
student’s cost is repaid by the federal government, well below the 40 percent intended by
Congress when the law was enacted. The intergovernmental financial partnership in special
education has been weakened by this funding problem. The act should be amended to relax some
of the most costly requirements if the federal government fails to meet its funding commitments.

3. Defer implementation decisions to the state and local governments. State and local
education agencies are better equipped than the federal government to determine an “appropriate
education”, and how to specially meet a student’s needs through an individualized education
program (IEP) that is nondiscriminatory and beneficial. Education policy implementation is a
traditional responsibility of state and local governments. The federal government should provide
state and local education agencies the flexibility to administer their special education programs in
a manner that is effective in their own jurisdiction and good for their own children. The federal
Department of Education should retain a formal monitoring presence.

4. Eliminate the statutory right of individuals to bring court actions or require alternate
dispute resolution alternatives before use of due process procedures. IDEA provides a
procedural structure for determining how the educational needs of each student should be met by
state and local educational agencies. The decisions of the agencies may be challenged in either
state or federal court, and in some cases, parents bringing actions on behalf of their children may
be entitled to reimbursement for their costs, including attorney and court fees. Alternative dispute
resolution practices should be required and any challenge in state or federal court should be
brought by state or federal agencies, not by individuals.
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AMERICANS WITH DISABILITIES ACT

Mandate

The Americans with Disabilities Act of 1990 (ADA) (P.L. 101-336) prohibits discrimination
against individuals with disabilities in employment, public services, and public accommodations,
and requires state and local governments to ensure that individuals with disabilities are able to
participate in the programs and services that they provide. Modifications in policies and practices
are required to facilitate participation by individuals with disabilities. The act requires that
telecommunications be made available to those with speech and hearing impairments through the
use of telecommunication relay services. The law also compels employers to make “reasonable
accommodations” for disabled workers, but not changes that would involve “undue hardship.”
State and local governments are required to make new and renovated facilities accessible to the
disabled and to make “readily achievable” changes in existing facilities.

State and local governments have been covered by employment nondiscrimination requirements
since January 26, 1992. Structural changes to existing buildings to meet “program accessibility”
requirements were to be made by January 26, 1995, a deadline not met by many state and local
governments.

Background

The law expanded civil rights protection to about 49 million Americans with mental and physical
disabilities. Discrimination against the disabled was prohibited in federally funded activities by
the 1973 Rehabilitation Act and in housing by the 1988 Fair Housing Act, but the disabled were
not among the groups covered by the 1964 Civil Rights Act, which prohibited discrimination in
employment and public accommodations on the basis of race, sex, religion, or national origin.

ADA requires that state and local governments review all policies, programs, services, and
practices to ensure that they do not discriminate against people with disabilities. Procedural
requirements established under Section 504 of the Rehabilitation Act are extended to state and
local government programs not receiving federal assistance. Any policies found to be
inconsistent with ADA provisions are to be modified as soon as feasible. Each program is to be
examined for physical barriers to access and remedial steps necessary. Required self-evaluation
and transition plans mandate that these governments designate an ADA Coordinator; consult
with persons with disabilities; notify the public about ADA; establish an ADA grievance
procedure for filing and mediation of informal complaints; establish timelines for modification of
policies, programs, services, activities, and facilities; implement the modifications; justify any
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policies and practices not to be modified; establish a system for evaluation; and maintain the
plans on file for public inspection.

State and local governments are required to develop grievance procedures to resolve disputes in a
timely and equitable manner. The Department of Justice (DOJ) encourages alternative dispute
resolution before any legal procedures are needed (e.g., settlement negotiations, conciliation,
facilitation, mediation, fact finding, minitrials, and arbitration). Emphasis is on alleviating
tensions and grievances before litigation becomes necessary.

ADA is significantly different in its effects than the Civil Rights Act because it requires often
expensive changes in physical barriers. This difference in the costs of compliance was noted by
Senator Tom Harkin, chief sponsor of the ADA, “before the 1964 act if you were black, you
couldn’t sit at the lunch table, or you had to sit at the back of the bus. All businesses had to do to
accommodate was to let them sit wherever they wanted. But disabled people can’t even get on
the bus, . . . so over time, the impact is greater.”

Concerns

The greatest concern with ADA is the cost of compliance. No federal funding has been
appropriated to cover most state and local compliance costs. With tight budgets and limited time
to correct structural obstacles and to improve public accommodation, it is difficult for these
governments to implement the extensive changes required.

99 ¢ 29 66

Another concern is the use of the terms “reasonable accommodation,” “undue hardship, readily
achievable,” and countless other broad expressions. The law contains so many vague or overly
broad provisions that state and local governments have been subjected to numerous lawsuits over
legal interpretations of ADA. ADA provisions are complex, ambiguous, and difficult to interpret
and administer, and they may result in unintentional discrimination. The penalties for
noncompliance are severe, and legal costs can be substantial.

There are large gaps in information about ADA and the assistance available to comply with it.
Some educational and technical resources exist in nonprofit service agencies and private for-
profit legal and technical consultants, but obtaining federal technical support has been difficult
for small governments. According to the National Council on Disability, without increases in
information dissemination and technical assistance strategies, the demand for assistance and
guidance will continue to overwhelm government resources. The federal government needs to
sponsor and promote dialogue between state and local governments and technical assistance
organizations to address and expedite compliance and to reduce the number of complaints that
arise under the act.

Federal enforcement of ADA is uncoordinated. Eight federal departments have some
enforcement power, including: Agriculture, Education, Health and Human Services, Housing and
Urban Development, Interior, Justice, Labor, and Transportation. It is the responsibility of these
agencies to implement the ADA policies established by the Department of Justice. The prime
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responsibility for processing complaints under ADA are the Justice Department and the Equal
Employment Opportunity Commission. The Federal Communications Commission manages
telecommunications issues. The National Council on Disability is an independent federal agency
that identifies emerging issues and recommends disability policy to the President and Congress.
The Architectural and Transportation Barriers Compliance Board provides some educational and
technical assistance regarding accessibility. In effect, there is not a single, clearly designated,
primary regulatory and enforcement agency.

Recommendation Options

In 1989, a year before ADA was enacted, ACIR made several recommendations on disability
mandates in its report Disability Rights Mandates: Federal and State Compliance with
Employment Protections and Architectural Barrier Removal. ACIR recommended that “federal,
state and local governments work in closer partnership to pursue mandates for removing
architectural barriers and enhancing employment opportunities for persons with disabilities.”
Several of the recommendations in that report are still pertinent. The following possible
recommendations for change may reduce the problems of compliance placed on state and local
government without abridging the rights of persons with disabilities:

1. Retain the Americans with Disabilities Act provisions, but modify implementation
elements of the law. ADA presents a social benefit to society through the integration of
individuals with disabilities into society. While the basic provisions may be retained, there is a
need to examine the implementation components of the act. Implementation problems can be
addressed by a better focused federal response, including:

a. Providing increased technical assistance and educational information to state and
local governments. The law is in its early stages, and most problems have arisen due to
lack of sufficient federal staff and resources to respond to the demand for information. As
state and local governments progress in implementing ADA, their questions will become
increasingly technical, requiring complex and detailed responses.

b. Providing a fair share of federal funding for retrofitting existing facilities. The
federal government should provide funding to state and local governments to assist in
compliance with requirements that require extensive retrofitting or additions to existing
facilities. Paratransit funding should be retained.

c. Designating a single federal ADA enforcement agency. Federal efforts should be
coordinated into one or two agencies to improve enforcement visibility, educational
dissemination, and technical assistance. The lack of a clearly designated and visible ADA
enforcement agency with clear and evident compliance standards adds to the confusion.
The federal government, through the Department of Justice and/or the Equal Employment
Opportunity Commission could be responsible for planning, coordinating and funding
accurate ADA information dissemination.
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2. Provide flexibility to state and local governments and federal flexibility in the use of
federal grants to comply. The law should be modified to change its orientation from rigid
requirements toward a focus on goals and goal attainment schedules, allowing state and local
governments the opportunity to develop their own means for achieving them. State and local
governments have a better understanding of their specific accessibility problems and how to
meet, or exceed, ADA goals at lower cost without following strict and rigid provisions.

ADA requirements should be temporarily or permanently suspended, or made voluntary, for
communities without the fiscal capacity to comply. Standards of accessibility should be reviewed
within distinctive urban and rural communities and counties, and these governments should be
allowed voluntary compliance with federal goals. The ADA should take into account individual
needs of the state and local governments as well as financial hardship and economic concerns.

Also, the federal government should extend or negotiate timelines for compliance based on
mutual agreements between the governmental entities. If longer periods were allowed to comply
with the structural modification requirements and the rules for accessibility of services and
programs, it would allow opportunity for state and local agencies to spread out the expense.

3. Require that all legal action against state and local governments to enforce ADA be
brought only by the U.S. Attorney General. Aggrieved citizens should be able to petition the
Attorney General to act. Individuals currently have the option to file suit in federal court to seek
remedies including compensatory damages for unlawful and intentional discrimination. These
individual lawsuits could be minimized by modifying ADA language to clarify and simplify the
goals and methods needed to achieve those goals so there is less left to judicial interpretation.
The ability of individuals to sue state or local governments pursuant to enforcement of broadly
worded, vague mandates creates enormous litigation costs and administrative uncertainties for
these governments, and should be prohibited. If the Attorney General believes the case has
sufficient merit to warrant a court action, it should be brought by the federal government, not by
an individual.
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SAFE DRINKING WATER ACT

Mandate

The Safe Drinking Water Act (SDWA) regulates drinking water standards for all waterworks
serving 25 or more persons on a regular basis. It establishes maximum levels for contaminants
known to occur in public water systems, establishes wellhead protection programs, certifies and
specifies appropriate analytical and treatment techniques, and establishes public notification
procedures. It requires drinking water suppliers to assume a wide range of responsibilities,
including monitoring of the water supply.

Background

There are an estimated 58,530 water systems, with more than 25 customers each, providing water
to about 219 million people. Approximately 37,425 of these systems are very small and serve
less than 500 customers. While 15,740 systems are privately owned, 82 percent of the urban
systems are government owned.

The Safe Drinking Water Act of 1974 directed the Environmental Protection Agency (EPA) to
impose standards applicable to all public water systems to protect human health from organic,
inorganic, and microbiological contaminants and for turbidity in drinking water. This act was the
beginning of direct federal requirements for local drinking water to meet national standards. Prior
to 1974, states generally required local water systems to adhere to the U.S. Public Health Service
drinking water standards for regulation of water used by interstate carriers.

The direct involvement of the federal government came after a 1969 Public Health Service study
noted that many of its drinking water standards were based on insufficient data and did not cover
many known contaminants. There were also concerns that some pollutants in drinking water
were linked to cancer. These developments provided a basis for Congress to enact the 1974 law.

In 1986, Congress amended the law to identify 83 specific contaminants for which EPA was to
set standards, and it mandated EPA regulations governing filtration for surface water supplies
and disinfection for systems using surface or ground water. The law requires that 25 additional
new contaminants be regulated every three years. The Congressional Budget Office (CBO)
reports that, “$1.4 billion to $2.3 billion per year should be viewed as a range of estimates of the
total cost that water systems will bear to comply with SDWA regulations that went beyond pre-
SDWA standards.” While the Department of Agriculture has provided grants for water supply
systems, SDWA provides no compliance grants.
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CBO recently examined benefits associated with SDWA, and based on the limited information
available, found that the cost per cancer case avoided averaged for all water systems varied
between $0.5 million to $4.3 billion, depending on the contaminant. CBO concludes that these
high costs relative to benefits mean that states probably would never have undertaken all the
required treatments without the federal mandate. The CBO estimates also raise questions about
whether the federal government would have imposed the requirements if better information about
cost-benefits had been available when the law was enacted.

Concerns

Prior to the imposition of federally mandated requirements, most states were already imposing
Public Health Service Standards on local water systems. State and local government comments
indicate that they continue to be willing to comply with standards that directly relate to
eliminating reasonable health risks. The problems arise because of what are perceived as
requirements to test for contaminants or treat surface water in instances where the risks are
relatively low and the costs are significant. Because there is no federal participation in the costs,
it is felt that requirements are being imposed for a wide variety of risks regardless of cost.

There also are substantial concerns about the lack of recognition in SDWA of the technical
problems and high costs faced by small water suppliers. In some instances, tests that have
nominal costs per customer for large systems are extremely costly per customer for small
systems and may be beyond their technical capacity to comply. While variances and exemptions
are permitted under some circumstances, the procedures required to obtain them may be
unworkable.

Concerns also are expressed about being held equally accountable for violations that are
genuinely health related and for failure to follow exactly prescribed schedules or testing
procedures. States lack flexibility and discretion in implementing the law. Alternative, less
expensive technology to address specific risks is not permitted in some instances. Sometimes, the
treatment requirements do not relate directly to specific existing and measurable contamination.

Recommendation Options

The safety of drinking water is a public health issue that prior to 1974 was addressed by states
relying on standards set by the Public Health Service. Bad drinking water endangers not only the
residents of a local community and state, but also those traveling interstate, and thus regulation
of drinking water may be justified as a national concern. However, in some other areas of vital
public health concerns, such as restaurant inspections, the responsibility is left to state and local
governments.

The disagreements over the Safe Drinking Water Act hinge on differences over what constitutes
safe drinking water and how to achieve safe drinking water in the most cost-effective way. State
and local governments do not object to assuming the costs of providing safe drinking water, but
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some operators of water systems do object to incurring costs that in their opinion do not improve
water quality.

1. Adjust the existing law to meet some of the specific objections. The law is making drinking
water safer throughout the country and is not causing unnecessary costs or hardships for most
water systems. However, proposed amendments, approved by the Senate, would relieve some of
the most onerous provisions, or would delay their implementation until there is a better scientific
basis for them. While the existing law overreached in both its standards and compliance
requirements, it is basically sound in its approach. By addressing specific problems but leaving
the structure of the law intact, there would continue to be federal oversight to insure the safety of
drinking water.

2. Return to the issuance of national public health standards for drinking water, but leave
the imposition and implementation of those standards to states. The federal government
should provide basic standards for healthy drinking water. States should determine how to
achieve those standards within their states. The pressure of public opinion would force the states
to either comply or prepare a reasonable plan for complying with the national standards. In any
event, the standards should be based on performance and not process. If a state is meeting the
standards, it should not matter to the federal government how compliance is achieved. The
burden of proof should rest with the federal government to determine whether a state is in
compliance with national standards.
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ENDANGERED SPECIES ACT

Mandate

The Endangered Species Act of 1973 (P.L. 97-304) requires every federal agency to ensure that
any action it authorizes, funds, or carries out is not likely to jeopardize the continued existence of
listed threatened and endangered species or the destruction or adverse modification of critical
habitat. The environmentally protective features of this law are activated by a “listing” of an
endangered species, which may be based on any one of a number of statutory factors. The
“critical habitat” for a listed endangered species is defined to include areas “essential for the
conservation of the species,” a designation that protects the habitat as well as the species. The
critical habitat standards apply to specific areas “which may require special management
consideration or protection.”

The requirements of the law apply to all state, local, and tribal projects that must obtain one or
more federal permits or approvals. Under the law, state, local, and tribal governments may not be
able to obtain a federal permit, license, or grant if the project does not comply fully with very
specific uniform standards for protecting endangered species. Regulations provide for detailed
consultation, conference, and biological assessment procedures. If the Secretary of Interior
concludes that a species or its habitat will be jeopardized, the Secretary is to suggest “reasonable
and prudent alternatives™ to be implemented by the federal agency or the state/local applicant for
a federal license or funding.

Background

The first endangered species legislation was a 1966 bill that called for saving U.S. wildlife, but
provided the federal government little power to do so. Three years later, a new international
focus on endangered species looked at the problem of preventing extinction worldwide. During
the early 1970s, a new age of environmentalism swept the country, prompting the Congress to
pass the Endangered Species Act of 1973 (ESA), giving the federal government sweeping powers
to conserve and recover listed species.

Under ESA, The Fish and Wildlife Service (FWS) and the National Marine Fisheries Service are
responsible for reviewing the status of species to see if they warrant listing as either threatened or
endangered. The decision is to be based solely on scientific data, not on economic and political
factors. These agencies sometimes target federal lands and other public domains, such as state
parks, to carry out protection and recovery efforts The federal government also has authority to
restrict actions on private property where federal permitting authority applies.
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In 1978, the Supreme Court in Tennessee Valley Authority v. Hill, (437 U.S. 153), found that the
provisions and restrictions in ESA are absolute. The Court found an “explicit congressional
decision” to afford “first priority” to saving endangered species, and a “conscious decision” by
the Congress to give endangered species priority over the “primary missions” of federal agencies.
Shortly after this decision, Congress authorized an exemption from the statutory prohibition if
the federal agency or the state or local government can show that the value of the project
outweighs the protection of the species, or if modifying or dismantling the project would cause
undue social and economic hardship. The Endangered Species Committee is charged with
reviewing and acting upon the exemption of ESA Section 7 rules, but has rarely been called on to
do so.

Since its inception, ESA has been credited with helping preserve such nationally symbolic
animals as the bald eagle and the grizzly bear, but critics charge that federal regulators have gone
beyond the original intent of the law, causing widespread economic and social hardship.
Supporters of the law assert that critics ignore the ecological role of the lesser known animals
and plants that ESA protects, as well as the medicinal uses of some rare plants on the endangered
species list.

Issues of Concern

Sometimes, there is little coordination and agreement between affected governments before or
after a species is listed as threatened or endangered, whether the action is of regional or national
significance. The Act does not require the federal implementing agencies to identify quickly and
clearly activities on state, local, and tribal lands that may be affected by a listing decision. There
is little incentive for the Fish and Wildlife and National Marine Fisheries services to discuss
options with other federal agencies; state, local, and tribal governments; and private groups
before listing is made. Instead, Fish and Wildlife biologists and other federal government
employees often make choices for entire regions, favoring the interests of species over the
interests of individual state, local, or tribal governments. By contrast, there have been highly
successful federal programs involving states in the conservation of game species, specifically the
Pittman-Robertson and Dingell-Johnson acts, which direct federal excise taxes to the states in
support of game conservation.

From a state and local government perspective, significant development and construction
projects are being halted and modified due to findings of “jeopardy” to endangered species
and/or their habitats. If consultation or mitigation between the state or local government and
FWS does not provide acceptable alternatives, the project may be completely terminated.

The listing process is very rigid and limits the flexibility of state, local and tribal governments to
apply the Act’s protections selectively where they are most needed. The Fish and Wildlife
Service uses the “best available scientific and commercial data” on species, creating a relative
standard for data that sometimes is not conclusive, verifiable, or sufficient. Biologists from
federal agencies often have the last word on what species is threatened or endangered. State,
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local, and tribal governments are concerned about the poor condition of scientific peer review
and the unrealistic criteria for the recovery of endangered species.

Finally, there is state and local government concern about the encroachment of the federal
government’s requirements on private property because of the adverse consequences for valuable
economic development activities in their jurisdictions.

Recommendations Options

There is a need to restore an economic and ecological balance under the Endangered Species Act.
The federal government’s powers are broad and discretionary while the rules for state, local, and
tribal governments are rigid and inflexible. For the law to work effectively and efficiently, state,
local, and tribal governments need incentives to provide habitat for endangered species and the
freedom to administer and enforce standards to achieve this goal.

The issue of compromise between economic activity and species conservation needs to be
addressed and coordinated. Although the original intent of Congress, according to Tennessee
Valley Authority v. Hill, was to “halt or reverse the trend toward species extinction, whatever the
cost,” economic impacts of critical habitat designation and of recovery plans need to be assessed
by state, local, and tribal governments. A balance must be struck so that neither conservationists
nor developers win all the time, and this balance must be agreed on by all levels of government.

1. Retain the provisions of the Endangered Species Act, but improve federal funding
allocations and the implementation process. Protecting endangered species is a national
priority. It is a task that should be maintained at the national level and placed alongside other
basic values such as protecting health, maintaining the nation’s defense, and fostering education.
Weaknesses in ESA are due to inadequate funding and poor implementation. The federal
government should increase actual funding levels significantly to aid state, local, and tribal
governments in implementing the Endangered Species Act.

2. Amend the Endangered Species Act to make state, local, and tribal governments full
partners with the federal government in the preservation of endangered species. State, local,
and tribal governments should be consulted and have a consent role before a species is listed, and
should be included in the management and planning decisions affecting the listing process. These
governments should be allowed authority for species protection as well as flexibility in the
implementation of conservation plans for specific species within their jurisdictional boundaries.
State, local, and tribal representatives should be allowed to advise the Secretary of Interior on
biological, economic, and intergovernmental considerations in conservation matters.

3. Policies of the Endangered Species Act should be modified to minimize the social and
economic impact on state, local, and tribal governments of recovery planning and listing
procedures. If implemented properly, ESA could produce better conservation decisions and cost
society less, winning more public support. The goal should be to reduce the likelihood of
economic disruption while ensuring species recovery. A range of incentives for conservation
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agreements needs to be offered to avoid the need for listing. There needs to be greater emphasis
on the affects of listing of species and designation of critical habitats on individuals, their
communities, and their social and economic futures.

Scientific review procedures for listing and recovery decisions need to be examined and modified
to ensure that decisions made under the Endangered Species Act represent the best available
scientific information, that has been peer reviewed. Broader participation by state, local, and
tribal governments will improve the data collection process and allow biological science,
economic constraints, sociological factors, and available management resources to be taken into
account on a regional basis. This expanded consultation in the scientific review process will
distribute decision making responsibility and decrease some of the absolute power of the Fish
and Wildlife Service.
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CLEAN AIR ACT

Mandate

The Clean Air Act of 1977 (P.L. 95-95) requires states to submit for federal approval a plan for
meeting air quality standards established by the federal government. These plans must include
emissions limitations and schedules of compliance. The federal government will prepare a plan
for any state that fails to comply. The act spells out how to measure different types of pollution,
the standards that must be met for each type of pollution, the specific compliance measures that
may be taken, and the deadlines for those actions. Some federal financial assistance for planning
and implementation is authorized in the law, but each state must provide assurances that “the
State or general purpose local governments will have adequate personnel, funding, and authority
under state and, as appropriate, local law to carry out such implementation plan.”

Background

The first national legislation in air pollution came in 1955 as a reaction to killer smogs in
Donora, Pennsylvania; New York City; and London, England. Before then, the efforts to control
air pollution were made primarily by cities. The first state law was enacted in 1952. Cities
experiencing difficulties enforcing local air pollution laws supported national air pollution
legislation because local polluting industries threatened to move to other less regulated areas.

The federal government was reluctant to enter the pollution control field because such regulation
was seen as protecting the health, safety, and welfare of the people, a proper traditional function
for the states under their police powers. The committee report on the 1955 bill noted, “The bill
does not propose any exercise of police power by the federal government and no provision in it
invades the sovereignty of states, counties, or cities.” What it did do was provide for research,
training, demonstration projects, and grants-in-aid to local governments.

The Clean Air Act of 1963, noting a continued decline in the nation’s air quality, signaled the
beginning of change in the pattern of federal-state-local relations by authorizing national air
quality criteria and permitting federal intervention in the state if the state could not deal
appropriately with the problems. It also provided grants to states and recognized their need to
develop statewide control laws. With the passage of the Air Quality Act of 1967, the transition
from local to state responsibility for air pollution control was established. States were required to
develop, set, and implement plans to achieve national air quality standards. Increased federal
grants accompanied the new requirements.
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By 1970, only 21 states had submitted implementation plans, and the federal government decided
it was necessary to set standards (including vehicle emissions) and enforce state implementation.
Some of these strict requirements were deferred in the 1977 law. Nevertheless, the role of the
federal government as principal promoter of strict air pollution standards was firmly established.

The 1990 amendments targeted smaller pollution sources, including facilities owned by local
governments. By December 1995, governments in areas with moderate carbon monoxide
pollution must adopt vehicle inspection and maintenance programs and require use of cleaner
oxygenated fuels. Within another year, areas with moderate ozone pollution must set up similar
programs and require use of gasoline-pump devices to capture vapors. Failure to implement these
programs can result in the loss of federal highway funds.

Since the 1977 Act, and especially in the 1990 amendments, the requirements have become
increasingly detailed and specific, and the role of states has become detailed as the implementer
of federal laws with little discretion over them and less federal financial assistance. As early as
1981, ACIR reported “Many state governments have expressed concern over their roles as
implementors of federal pollution programs. They complain that such programs have created
financial hardship due to inadequate federal funding and administrative involvement.”

Concerns

The states have expressed a wide variety of concerns about policies contained in the current
Clean Air Act. These concerns range from automotive emission controls to retrofitting state air
conditioning units, and many of them relate to highly technical provisions and how they will
affect the states’ ability to implement the requirements. While costs do not seem to be the
overriding concern, several states noted that federal aid is totally inadequate in relation to the
responsibilities that have been delegated. A basic problem seems to be the extremely detailed and
complex requirements that states must enforce, regardless of their technical capabilities or
whether they agree with the actions required.

Recommendation Options

The initial demand for federal help in controlling air pollution came from cities that were unable
to act effectively on an individual basis. Because the federal government recognized the need to
act on regional bases, and in recognition of the federal system as viewed at that time, the states
were encouraged by the federal government to assume responsibility for controlling air pollution
and were given federal grants to assist in implementing such controls.

However, because it was believed that states were not acting swiftly or effectively enough,
federal laws have become increasingly detailed and prescriptive. This has distorted what started
as a partnership into a mandate. There are several possible recommendations that will recognize
the need for a federal role, but reduce state and local concerns.
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1. Make no changes in the law, but increase federal financial aid and technical assistance,
and relax some deadlines. The law has evolved over a number of years and addresses an
important national problem. The concerns of state and local governments are primarily with the
details of implementing the law and meeting the deadlines, not with the existing premises of the
law.

2. Amend the law to provide only performance goals that states are required to meet within
reasonable time periods, with federal technical assistance to states. Each state should be
permitted to develop its own ways of meeting general standards. The methods chosen should
reflect the conditions and the citizen’s preferences in the state. Because states often lack technical
expertise, the federal government should provide free assistance to any state requesting help.

3. The penalties for failure to comply should be changed to positive incentives to comply.
As states increase the effectiveness of their control activities, they should receive increasing
amounts of federal financial aid. There should be no reductions in aid for failure to comply.
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DAVIS-BACON RELATED ACTS

Mandate

The Davis-Bacon Act (40 U.S.C 276a-7) applies to federal government contracts over $2,000 for
construction, alteration, and/or repair work. The law requires such contracts to specify the
minimum wages to be paid to various classes of laborers and mechanics employed under the
contract. The minimum wages must be based on the wages determined by the Secretary of Labor
to be prevailing for the corresponding classes of laborers and mechanics employed on similar
contracts in the city, town, village, or other civil subdivision of the state in which the work is to
be performed.

About 60 other federal laws make compliance with Davis-Bacon a condition-of-aid for grants to
state and local governments (e.g., construction programs related to low-income housing,
highways, and waste water treatment facilities). These laws are known as Davis-Bacon related
acts.

Background

The Davis-Bacon Act was enacted in 1931 during the Great Depression. The primary purpose
was to bring stability to the construction industry and place a floor under downward spiraling
wages. It prevented non-local contractors from underbidding local contractors for work on
federal public works projects by hiring workers from other areas willing to accept lower wages
than those prevailing in the local area. The law is not intended to reduce costs. Instead, Davis-
Bacon requirements are meant to guarantee that the federal government’s vast purchasing power,
coupled with a requirement to award contracts to the lowest bidder, will not undercut
construction wages in local labor markets or undermine local economies.

To determine prevailing wages in an area, the Department of Labor (DOL) seeks information
from various sources including voluntary responses from local contractors on their wage and
benefit rates for various classes of mechanics and laborers. The Department computes either a
“majority rate” or a “weighted average rate” for an area. If a single wage and benefit rate is paid
to more than 50 percent of the workers in a job category, that rate is used as the prevailing wage
for the area. If there is not a standard area wage and benefit rate for more than 50 percent of
workers, the prevailing wage will be determined by dividing the hourly wages of all workers in a
certain job classification by the number of workers. Although the law allows prevailing wages to
be computed for different types of political subdivisions, DOL normally issues the rates on a
county basis. A multicounty area can be used if insufficient data are available from the county
where the work is to be performed.
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The Davis-Bacon Act allows the federal government to suspend application of the Act in
emergency situations. Most recently, a suspension was made in the aftermath of the 1992
hurricanes in Florida and Hawaii. According to Proclamation 6491 issued by the President on
October 14, 1992, the wage rates imposed by Davis-Bacon increased the cost of federal
assistance to the disaster areas. Thus, a suspension was ordered to allow greater assistance to the
devastated communities within the available funds and to permit the employment of thousands of
additional individuals.

Concerns
Concerns expressed by state, tribal, and local governments include:

(1) Reporting and recordkeeping to document compliance with Davis-Bacon provisions are
burdensome and may make it difficult for small businesses to compete.

(2) Some governments report significantly increased costs because the prevailing wage is
usually higher than some actual wages paid in the area.

(3) Compliance with Davis-Bacon requirements may divert resources from other needed
public works projects.

(4) Davis-Bacon requirements may reduce the hiring of persons with limited experience
because contractors who are required to pay the prevailing wage are more likely to
choose an experienced worker. Contrary to its original intent, therefore, Davis-Bacon
may discourage hiring local persons if the area where the work is to be performed has a
heavy concentration of persons with limited experience.

(5) Problems with the DOL method of determining prevailing wages include the voluntary
and sporadic nature of the survey and the scarcity of construction project wage and
benefit data in some areas. Conducting the survey on a voluntary basis potentially allows
union rates to skew the data. The scarcity of data in some areas means that wage rates
from distant areas often must be used in small communities with infrequent construction
projects.

Recommendation Options

1. Make no significant changes in the current laws. The federal government’s purchasing
power through direct contracts or through the provision of grants and loans to state, tribal, and
local governments is substantial. Thus, there continues to be a need to assure that government
requirements for acceptance of the lowest bid are not used to undercut local economies.

2. Repeal provisions in related acts making compliance with Davis-Bacon a condition-of-
aid. Davis-Bacon compliance provisions would no longer be in numerous federal grant and loan
programs, but the act would continue to apply to federal government contracts. Under this option
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laborers and mechanics on state and local projects would be covered by the same protections as
other workers. The same marketplace constraints that control wages and benefits for professions
other than construction workers would be in effect, including the FLSA and other laws in effect
within the jurisdiction in which the construction project is being performed. At the present time,
31 states have Davis-Bacon type laws.

3. Revise threshold and other provisions in Davis-Bacon related acts to reduce the
administrative, recordkeeping, and reporting requirements imposed on small contracts.
Unless otherwise specified, the general provisions requiring compliance with Davis-Bacon as a
condition of aid seem to take effect even if as little as one dollar of federal money goes into a
project costing over $2,000. Raising the dollar threshold that defines applicable contracts would
reduce the number of state and local contracts subject to Davis-Bacon while assuring that major
contracts for publicly funded construction projects still contain basic Davis-Bacon protections.
Other amendments could be made to simplify recordkeeping and reporting requirements. Finally,
the related acts could be revised to require a certain percentage of federal funds for a project
before compliance with Davis-Bacon is required.

Precedent for such revisions in related acts exists in many laws. For example, some laws change
the $2,000 threshold for applicable contracts to another measure (e.g., square footage in a
project). Other provisions allow areas to identify the use of federal and non-federal moneys
separately in a contract so that non-federal moneys are not subject to Davis-Bacon rules.
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RECYCLED CRUMB RUBBER

(Note: Although this provision was repealed before ACIR considered its recommendations, it is still included for
consideration because it represents a good example of the type of mandate that needs to be given greater attention
by federal officials before enactment.)

Mandate

Section 1038 of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) (P.L.
102-240) requires states to satisfy a minimum tonnage utilization requirement for asphalt
pavement containing recycled rubber on federal-aid projects. The requirement is 5 percent for
1994, 10 percent for 1995, 15 percent for 1996, and 20 percent thereafter. The Secretary of
Transportation (DOT) may waive the penalty for any three-year period on evidence of health,
environment, and performance problems associated with asphalt pavements containing rubber.
Individual state exceptions can also be made if there is an insufficient supply of scrap tires. The
penalty for non-compliance is withholding of highway funds, other than Interstate funds, in an
amount related to the noncompliance.

Background

This legislation was born out of a desire to “find a useful home” for whole scrap tires or shredded
tire material taken from automobiles, trucks, or other equipment. For 1994 and 1995, Congress
suspended application of this requirement. In November 1995, the requirement was permanently
repealed.

Concerns

Requirements for asphalt pavement containing recycled rubber has been identified as a major
issue by such diverse groups as the National Governors’ Association, American Association of
State Highway and Transportation Officials, and the National Rural Development Partnership
(NRDP), as well as several states. Rubberized asphalt has been shown by some states to cost 50-
100 percent more than conventional asphalt mixes. This mandate would increase the cost of
highway projects, particularly major rehabilitation jobs.

Other markets for scrap tires exist and there is no need to mandate their use in asphalt.
Connecticut operates a tire-to-energy plant, which consumes annually 20-30 times the number of
tire carcasses that could be used in pavement; in turn, benefits are accrued from the energy
produced. Minnesota recycles most waste tires in other ways and would have to import waste
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tires from other states to meet the percentage requirements. In Virginia, the requirement will use
only 4 percent of the waste tires generated each year.

Recommendation Options

1. Repeal the requirements for the use of crumb rubber in asphalt. Most state and local
governments suggest outright repeal of Section 1038 of ISTEA as a primary option. The
provisions in Section 1038 appear to have been enacted with inconclusive scientific research of
the environmental, safety and health aspects of using crumb rubber in asphalt mix. At the very
least, the federal government should retain the moratorium on implementation until adequate
scientific research and pilot projects show that crumb rubber is a feasible and successful product
for asphalt pavement use in most conditions and climates or until technical concerns about the
integrity of the pavement are alleviated.

2. Provide incentives for utilizing crumb rubber in asphalt rather than penalties. Delete
Part (d)(4) regarding “Penalty.” There is no reason for major federal highway funds to be
withheld. An incentive would better encourage states to seek cost-effective methods for dealing
with the environmental problems associated with rubber tire disposal.
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ACIR Criteria for Review of Federal Mandates



CRITERIA FOR REVIEW OF FEDERAL MANDATES

by the Advisory Commission on Intergovernmental Relations

Approved by the Advisory Commission on Intergovernmental Relations
June 28, 1995

The Advisory Commission on Intergovernmental Relations (ACIR) is charged in Sec. 302 of the
Unfunded Mandates Reform Act of 1995 (P.L. 104-4, 109 Stat. 67) with investigating and
reviewing the role of Federal mandates in intergovernmental relations [Sec. 302(a)(1)] and with
making recommendations for improving the operation of mandates [Sec. 302 (a)(3)]. The law
defines “Federal mandate” very broadly for the purposes of the ACIR review as “any provision
in statute or regulation or any Federal court ruling that imposes an enforceable duty on State,
local, or Tribal governments including a condition of Federal assistance or a duty arising from
participation in a voluntary Federal program.”

For purposes of reviewing the role of Federal mandates under Sec. 302(a)(1), ACIR will take
into account the positive attributes of mandates and the rationale for their adoption, as well as the
characteristics of mandates that present problems. For purposes of making the recommendations
required under Section 302(a)(3),ACIR will select for review only Federal mandates that are
generally recognized as creating significant concerns within the intergovernmental system. In
accordance with P.L. 104-4, ACIR will give review priority to mandates that are subject to
judicial proceedings in Federal courts.

Prior to making recommendations under Sec. 302(a)(3), the Commission is required to issue
criteria. The following criteria will fulfill that requirement.

The Commission will make the final decisions about which mandates it will review and what
recommendations it will make. The Commission’s decisions will be based on two types of
criteria:

(1) those that provide a basis for identifying mandates of significant concern; and

(2) those that provide a basis for formulating recommendations to retain, modify,
suspend, or terminate specific mandates that are of concern.

These criteria are intended solely to help the Commission make its recommendations.
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CRITERIA FOR IDENTIFYING MANDATES OF SIGNIFICANT CONCERN

In general, Federal mandates will be selected for intensive review if they have one or more of the
following characteristics:

1. The mandate requires State, local, or Tribal governments to expend substantial
amounts of their own resources in a manner that significantly distorts their
spending priorities. This addresses mandates that require more than incidental amounts
of spending. It will not include all Federal mandates that require governments to spend
money.

2. The mandate establishes terms or conditions for Federal assistance in a program
or activity in which State, local, or Tribal governments have little discretion over
whether or not to participate. This will include mandates in entitlements and
discretionary programs. It will exclude conditions of grants in small categorical programs
that are distributed on the basis of annual or periodic applications and that are received
only by a limited number of governments unless the conditions effectively limit access to
such programs by small governments.

3. The mandate abridges historic powers of State, local, or Tribal governments, the
exercise of which would not adversely affect other jurisdictions. This will include
mandates that have an impact on internal State, local, and Tribal government affairs
related to issues not widely acknowledged as being of national concern and for which the
absence of the mandate would not create adverse spillover effects. This also will include
mandates that abridge the power of State, local, or Tribal governments to impose taxes
within the limits of the U.S. Constitution and that provide particular tax treatment to
particular classes of taxpayers.

4. The mandate imposes compliance requirements that make it difficult or
impossible for State, local, and Tribal governments to implement. Implementation
delays, issuance of court orders, or assessment of fines may be indicative of mandate
requirements that go beyond State, local, or Tribal fiscal resources, or administrative or
technological capacity, after reasonable efforts at compliance have been made.

5. The mandate has been the subject of widespread objections and complaints by
State, local, and Tribal governments and their representatives. This will include
mandates that are based on problems of national scope, but are not Federally funded.
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CRITERIA FOR FORMULATING RECOMMENDATIONS

ACIR will investigate the specific characteristics of each Federal mandate causing significant
concern in order to formulate specific recommendations to retain, modify, suspend, or terminate
the mandate. In making these recommendations, ACIR also will consider the beneficial and non-
beneficial effects of mandates. For purposes of formulating such recommendations, ACIR will
focus on specific provisions in laws, regulations, or court orders.

When a mandate affects a State, local, or Tribal program that directly competes with a
comparable private sector activity, ACIR will consider the effects of the mandate and the
Commission recommendation on both the government and private sector. ACIR also will
consider (1) impacts of mandates on working men and women and (2) mandates for utilization of
metric systems.

ACIR will investigate each mandate selected for intensive review to determine whether or not
they have one or more of the following characteristics that should be considered by ACIR in
making its recommendations:
1. Federal Intrusion

Requirements are not based on demonstrated national needs.

Requirements are related to issues not widely recognized as national concerns or as being
within the appropriate scope of Federal activities.

Requirements are based on problems of national scope, but which State, local, or Tribal
governments have demonstrated ability or willingness to solve effectively, either
independently or through voluntary cooperation.

Requirements are based on problems of national scope, but are not Federally funded.

These mandates should be terminated, retained, funded, or modified to express non-binding
national guidelines.

2. Unnecessarily Rigid

Provisions do not permit adjustments to the circumstances or needs of individual
jurisdictions.

Provisions restrict flexibility to use less costly or less onerous alternative procedures to
achieve the goal of the mandate.

Provisions do not allow governments to set implementation or compliance priorities and
schedules, taking into account risk analysis, greatest benefit, local capacity, or other
factors.

These mandates should be modified to provide options, waivers, or exemptions, or be terminated.
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Provisions are not justified by appropriate risk assessment or cost-benefit studies.

These mandates should be terminated or modified to reflect current science. In some cases,
suspension of the mandate may be appropriate to provide time for additional research.

9. Lacking in Practical Value

Requirements do not achieve the intended results.

Requirements are perceived by citizens as unnecessary, insignificant, or ineffective,
thereby producing credibility problems for governments.

Requirements have high costs relative to the importance of the issue.

These mandates should be evaluated to determine whether or not they are effective. If they
cannot be shown to be effective and worthy of public support, they should be terminated. If they
are effective, it still may be appropriate to suspended the mandates to allow time for public
education and consensus building on their value.

10. Resource Demands Exceed Capacity

Requirements for compliance exceed State, local, and Tribal governments’ fiscal,
administrative, and/or technological capacity.

These mandates should be terminated or modified to reduce compliance problems, or assistance
could be provided to upgrade capacity. In some instances, compliance schedule extensions or
exemptions may be appropriate.

11. Compounds Fiscal Difficulties

Compliance with the requirements of any one mandate or with multiple mandates
compounds fiscal difficulties of governmental jurisdictions that are experiencing fiscal
stress.

In these situations, certain of the mandates affecting the jurisdictions—exclusive of those that are
vital to public health or safety—should be considered for partial or total suspension until the
government experiencing fiscal stress is able to comply. The conditions triggering consideration
of such suspensions should include:

a. Governments faced with costs dramatically out of line with their revenue bases, as
determined by comparisons with other similar governments that are complying. This
may result from local and Tribal governments experiencing fiscal stress due to
depopulation, loss of tax base, or inability to raise matching funds from user fees due
to low average household income or small population base; or

b. Governments that are experiencing severe fiscal distress for reasons not immediately
within their control. There should be some definitive evidence of severe problems,
such as State receivership, State declaration of distress, Chapter 9 bankruptcy, or a
debt rating below investment grade. This should not include annual budget balancing
problems.
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