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FOREWORD

One of the most distinctive features of the United States sys-
tem of federalism is the reciprocal intergovernmental tax immu-
nities doctrine. According to this doctrine, which has engen-
dered years of economic and political debate and judicial
decisions (all of which have been characterized by heated dis-
sent) state and local governments may not tax the federal estab-
lishment and, in turn, the federal government will not tax state
and municipal government activities.

If the federal system were being newly designed today, the
wisdom of the immunities doctrine would surely be an area for
debate. The focus would be primarily on the doctrine’s appropri-
ateness as a policy with respect to its effects on revenue produc-
tivity, tax equity, efficiency, and fiscal accountability rather than
on its original (and outdated) justification as a device to protect
the federal government from being hampered in its mission by
state or local taxation.

It was these four specific policy concerns of revenue produc-
tivity, equity, efficiency, and accountability that led several
members of Congress and the full Commission to request, in the
fall of 1978, that the ACIR staff undertake an examination of the
major element of the immunities doctrine—the federal govern-
ment’s immunity from state and local real property taxation.
Specifically, the Commission asked that the staff study the
intergovernmental and economic implications of the property
tax immunity accorded to ‘“non open space’’ federal real proper-
ties (i.e., all federal real property other than grazing, forest, and
park lands for which compensation is already provided) and, in
addition, consider whether Congress should enact a uniform
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payment in lieu of tax (PILOT) program designed to compensate
subnational governments for the property tax loss due to the fed-
eral presence.

This In Brief is a summary of that study and the Commis-
sion’s response to the study findings. It was written by Robert D.
Ebel and Joan E. Towles, authors of the full report, Payments in
Lieu of Taxes on Federal Real Property, who worked with the
ACIR’s Taxation and Finance Section directed by John Shannon.
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INTRODUCTION

Statement of the Problem

The property tax is the single most important revenue de-
vice used by state and local governments, accounting for nearly
one-third of the total tax collections in 1980. Although the tax
has only a minor impact on state treasuries, it has and will con-
tinue to have a central role in maintaining the fiscal integrity of
local government in the United States. At present the property
tax accounts for almost 78% of local tax collections, a feature
which can be largely explained by the fact that, due to tax base
accessibility problems, local governments have no better tool for
effectively generating revenue sufficient for maintaining their
provision of public goods and services.! At the same time, how-
ever, the property tax is also generating taxpayer discontent as
sustained high rates of inflation exacerbate its inherent structur-
al inequities—discontent that may increase if localities are
forced to use it more extensively due to the decline in federal aid
flows.2

One of the most significant issues pertaining to the revenue
yields and equity of the property tax is that the country’s largest
owner of real property, the federal government, claims a tax ex-
emption for nearly all its holdings. The federal government cur-
rently owns one-third of the nation’s entire land area, 23,988 in-
stallations, 2,598 million square feet of floor area, and various

1Because they operate in the most “‘open”’ of all economies—economies char-

acterized by a high degree of mobility of goods and factor movements across
jurisdictional borders—the real property tax base, which is for all practical
purposes, physically immovable, is the only one which is really accessible.
2ACIR, Significant Features of Fiscal Federalism, 1979-80 Edition, M-123,
Washington, DC, U.S. Government Printing Office, 1980, Tables 47, 52, 58,
and 103.



Chart 1

VALUE OF LAND, BUILDINGS, AND STRUCTURES AND
FACILITIES REPRESENTED AS SHARES OF TOTAL

FEDERAL REAL PROPERTY VALUE, 1978
Federally Owned Real Property

in the United States Excluding
Certain Usage Categories for
“Open Space’” Lands

Structures
and
Facilities
19.9%

Structures
and
Facilities
23.9%

22.8%

Buildings
70.6%

Buildings
53.2%

All Federally Owned Real
Property in the United States

*Estimates of the value of federally owned properties were developed in five phases, reflecting different groups of federal holdings. These
estimates reflect Phase | estimates, Table 19, ACIR, Payments in Lieu of Taxes on Federal Real Property, A-90, September 1981, p.

112.
* *|bid, these estimates refiect Phase |l estimates, Table 19.

SOURCE: ACIR staff.




other structures and facilities. In 1978, the total value of U.S.
real property was approximately $280 billion.

The value and location of this property varies widely across
the nation. The properties are located in both rural and urban
areas and include office buildings, housing projects, grazing
lands, hospitals, defense bases, parks, industrial facilities, utili-
ties, communication systems, airports, museums, and memori-
als. Although the public perception is often that the bulk of fed-
erally owned real property is largely in ‘“‘open spaces”
represented by national parks, forest reserves, and grazing or
timber lands, the reality is that the bulk of the government’s
property value—$210 billion of the $280 billion or 75% of the to-
tal value—is accounted for by buildings and structures and facil-
ities located in non open space areas. (Chart 1)

The Federal Response

The one generalization that can be made about the fiscal
treatment accorded to the array of federally owned real property
is that there is no guiding principle. Congress has recognized a
responsibility to some local governments for making some form
of tax or in lieu of tax payment to account for the federal pres-
ence, but the result has been the creation of a patchwork of
uncoordinated and ad hoc special tax payment programs which
have developed over the years.

Perhaps one of the first points to be mentioned in a
discussion of whether to treat the U.S. Government as a real
property taxpayer is that there are no Constitutional barriers to
either the direct imposition of nondiscriminatory taxes on feder-
al real property or of an equivalent payment in lieu of tax (PI-
LOT). The reason the federal establishment is not generally
taxed on its property holdings is that Congress denies that power
to the states and localities. Thus, all that is needed is the statu-
tory consent of the Congress. And, such consent is possible.
There are some cases for which Congress explicitly authorized
the full range of state and local taxes on instrumentalities which
it has created. Examples include properties of the old World War
II Reconstruction Finance Corporation, AMTRAK, and the activi-
ties of federal financial institutions (the Federal Deposit Insur-
ance Corporation, the Federal Home Loan Banks, the Federal
Savings and Loan Insurance Corporation, the Federal Land
Banks, and the Federal Reserve Banks).

A more significant part of this patchwork response by the
Congress is the set of special payment programs which have
been authorized to compensate certain states and localities for
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The Advisory Commission on Intergovernmental
Relations (ACIR) was created by the Congress in
1959 to monitor the operation of the American
federal system and to recommend improvements.
ACIR is a permanent national bipartisan body
representing the executive and legislative
branches of Federal, state, and local govern-
ment and the public.

The Commission is composed of 26 members—
nine representing the Federal government, 14
representing state and local government, and
three representing the public. The President ap-
points 20—three private citizens and three Fed-
eral executive officials directly and four gover-
nors, three state legislators, four mayors, and
three elected county officials from siates nom-
inated by the National Governors’' Association,
the National Conference of State Legislatures,
the National League of Cities/U.S. Conference
of Mayors, and the National Association of
Counties. The three Senators are chosen by
the President of the Senate and the three Con-
gressmen by the Speaker of the House.

Each Commission member serves a two year term
and may be reappointed.

As a continuing body, the Commission ap-
proaches its work by addressing itself to specific
issues and problems, the resolution of which
would produce improved cooperation among the
levels of government and more effective func-
tioning of the federal system. In addition to deal-
ing with the all important functional and structural
relationships among the various governments,
the Commission has also extensively studied criti-
cal stresses currently being placed on traditional
governmental taxing practices. One of the long
range efforts of the Commission has been to seek
ways to improve Federal, state, and local govern-
mental taxing practices and policies to achieve
equitable allocation of resources, increased
efficiency in collection and administration, and
reduced compliance burdens upon the taxpayers.

Studies undertaken by the Commission have dealt
with subjects as diverse as transportation and as
specific as state taxation of out-of-state deposi-
tories; as wide ranging as substate regionalism
to the more specialized issue of local revenue
diversification. In selecting items for the work
program, the Commission considers the relative
importance and urgency of the problem, its man-
ageability from the point of view of finances and
staff available to ACIR and the extent to which
the Commission can make a fruitful contribution
toward the solution of the problem.

After selecting specific intergovernmental issues
for investigation, ACIR follows a multistep pro-
cedure that assures review and comment by rep-
resentatives of all points of view, all affected
levels of government, technical experts, and
interested groups. The Commission then debates
each issue and formulates its policy position.
Commission findings and recommendations are
published and draft bills and executive orders
developed to assist in impiementing ACIR
policies.
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