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CHAMBERS OF AUQ,USt 21, 1998

JUSTICE ANTONIN SCALLA

The Honorable Byron R. White

Chairman, Commission on Structural Alternatives
for the Federal Courls of Appeals

Thurgood Marshall Building

One Columbus Circle, N. E.

Wagshington, D. €, 20544

Dear Byron:

I have refrained from conveying to yout my views concerning realipnment of the Ninth
Circuil, since I think it unlikely that [ can contribute any fact or consideration that you and the
distinpuished membcers of your commission are not already aware of. However, after reading the
thoughtful letter of Justice Kennedy—who does have special expertise on the subject—] find
myself so thoroughly in agreement with his analysis that I must send along a seconding state-
ment,

I will add to what he has said only two points: First, the function of cn banc hearings-——
which the current size of the Circuit discourages, and the incomplete and random nature of its en
banc pancl deprives of predictability—is not only to climinate intra-circuit conflicts, but also to
correct and deter panel opinions that are pretty clearly wrong (which occasionally occur, of
coursc, in any Circuit). The disproporlionate scgment of this Court’s discretionary docket that is
consistently devoted to reviewing Ninth Circuit judgments, and to reversing them by lop-sided
margins, suggests that this error-reduction function is not being performed efTectively. The
following figures are compiled from the statistics maintained by the Clerk’s Office:

October Total SCt Argued | Reversed or l Unanlnoas | Twoor | Unarpued |
Term Cases From CA% Vacated Fewer Summary
Argu&d1 o Dlssents Reversals
1997 94 Yl 14 | 30 137 | 0
20 | 12 12 1 6
10 4 10 2
P ~ 5 | 10 1
1993 - 05 14 12 | g [ 10 0
1992 113 | 22 15 6 1 1
T e |

excludes cases where writ of certiorari was dismisscd as lrnpruwdently granted

My second point 1s that, in my judgment, this Court will have no difficulty sustaining
whatever additional caseload will be created by the addition of a Circuit, and by. the nccessity of
being especially prompt in resolving conflicts between the two Circuits containing California.
(The latter necessity could be reduced by requiring an cn banc hearing when either of the two
Circuits wishes to depart from a holding of the other.) Indeed, it may well be that the new



Circuits’ greater ability to perform what I have called the crror-reduction function will result tn a
et decrease in our business from that part of the country. Butif an increase does oceur, our
docket has been such in recent years that I am confident we can manage it. For all the very good
reasons described by ustice Kennedy, the additional effort will be well spent.

I wish you and colleagues success 1n your difficult task,

Sineerely,




