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P-ROCEEDI-NGS
Approxi mately 9:00 a. m

CHAI RMAN WHI TE: | guess you know who
you're dealing with. M nane is Byron Wite, by the
way.

There is the best District Judge in the
Vst .

JUSTICE BROAWNING | |ike you
introducing me to this audience that way. There's
sone indication, they don't agree with you.

CHAI RVAN WHI TE:  Anyway, Bill Browni ng.

This is G| Merritt fromthe great state
of Tennessee. He was the prior Chief Judge of the
6th Crcuit and was a nenber of the Executive
Comm ttee of the Judicial Conference for a good |ong
time.

Did I get out of order?

Anyway, here is a Circuit Judge fromthe
9th Crcuit, Panmela Rynmer. |If you'd like the
pl easure of sitting with sonebody -- | had it a
coupl e of years ago.

On the end is the Executive Director of
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the Comm ssion, Dan Meador, a retired professor of
| aw at the University of Virginia. |If he's retired,
boy, | wonder what he was when he wasn't.

| think the first witness is the biggest
fellowin the 9th Grcuit, Procter Hug.

JUDGE HUG  Thank you very nuch, Justice
Wi te.

| appreciate this opportunity to appear
before you. W're very pleased that this Conm ssion
was appointed to study this natter that is so vital
to the federal court system The nmandate of the
Comm ssion directs a national study with special
reference to the 9th Grcuit and it's this
particular reference to the 9th GCrcuit that | w sh
to address at the outset.

As Chief Judge, | can confidently
represent to you that the great majority of all of
our judges in the circuit, including the circuit
judges, the district judges, the nagistrate judges,

t he banker's judges and the great mpjority of the
attorneys who practice before our federal courts are

opposed to any division of the 9th Grcuit. It's
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the opinion of the overwhel mng ngjority of the
judges and the | awers of the 9th GCrcuit, the
Circuit and the Crcuit Court of Appeals are working
wel | and that any advantages that m ght be gai ned by
dividing the circuit in any of the ways that have
been proposed woul d be greatly outwei ghed by the
advant ages | ost and the disruption and expense of a
division of the circuit.

It's not our function to attenpt to tel
other circuits how they should operate in neeting
the steadily increasing caseload. It is our
function, however, to express why a large circuit
and circuit court which we have been fine tuning for
over 20 years should not be torn apart. But rather,
shoul d be left intact to serve as a viable nodel for
an option to deal with the ever increasing casel oad
over the next five, ten, and 20 years.

The focus of the study on the Federal
Courts of Appeals is nost appropriate because that
is where the structural problemexists. It's |like a
pyramd. At the top of the pyramd is the Suprene

Court. There is no structural problemthere. The
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Suprene Court has the ability to regulate its
caseload. At the trial level, there is also no
I nherent structural problemin providing the
I ncreased nunbers of judges as the casel oad
I ncreases. The problemarises in the mddle of the
pyram d: how we're to structure the internedi ate
courts of appeals.

As the caseload grows at the tria
| evel, it's obvious that the nunber of appeals wll
i ncrease and the question is how t hese appeals are
to be handl ed. One possible solution, of course,
would be to limt the jurisdiction of the federal
courts and thus, the nunmber of cases that come into
the federal system Judge Wggins will address this
i ssue. Perhaps Congress will slow the growth, but I
believe that there's little doubt that the casel oad
of the federal court systemw |l continue to grow as
it has in the past. Thus, in fornulating the
structure for the federal court system of the
future, we nust focus on how this increasing
caseload is to be handled by the Crcuit Courts of

Appeal s because this dictates howthe circuits are
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to be structured.

Wth the existing statutory appellate
structure, there are three alternatives, as | see
it, for the courts of appeals. The first is that
when a circuit believes that the prine objective is
to keep the circuit small at all cost and to take
all the cases that cone along and to handle themin
sone way, in my opinion, this is the worst solution.
The question then becones how are these trenendous
casel oads are being handl ed? And whether the
i nevitabl e reduced tinme that judges thensel ves can
spend on their cases can be justified by the desire
of the judges to remain a confortably small circuit
court?

The second option would be to continue
to divide the circuits so as to maintain a snal
nunber of circuit judges. The Hruska Conm ssion
t hought the appropriate nunber was nine. |If we were
to divide all circuits with nore than nine judges on
the court, there would be 12 new circuits. W would
now have 24 circuits. Wthin the next 20 years, we

woul d have 30 or 40 circuits, even if the nmaxi nrum
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nunber were increased sonewhat. This would not only
I nvol ve a division of sone of the states in two or
nore circuits |like Texas, or Florida, or New York
and other states, but it would inevitably involve a
fourth tier in the circuit structure.

The third alternative is to allow the
courts of appeals to growin order to provide the
adequat e judge power to resolve these cases and to
devel op procedures that allow the |arger court to
operate efficiently and effectively. The
controlling objective is not the size of the court
but instead, the nunmber of judges necessary to
devote the judge tine to the decision of a case that
the case requires and deserves. | think this is the
best approach. This is the approach that the 9th
Crcuit has taken.

From the standpoint of the 9th Grcuit,
the bal ance of a |arge state, California and the
eight smaller states is the best solution for our
circuit. California does not dom nate the circuit
court with 40 percent of the judges in california

and 60 percent of the judges in the other states of



10

11

12

13

14

15

16

17

18

19

20

21

22

11

the circuit. W are a unified and well bal anced
court, representing a w de spectrumof the cultures
of our nation. On our court, we consider the
diversity and the geographi cal and professional
backgrounds of our judges fromthroughout the nine
states to be a real strength in our circuit for
i nterpreting our national law. W should not create
another small circuit or leave California alone as a
circuit, nor should we split California or conbine
it wwth another small state that it will dom nate,
or create sone other bizarre division when the
circuit is well balanced and working well as it is.
We surely should not do so for political reasons
only because sonme nenbers of Congress are unhappy
with one or two deci sions.

W have provided a report for the
Comm ssion that details exactly how our circuit and
circuit court operates. The docunent that I
attached to ny witten presentati on sunmari zes the
argunments why we are convinced that our circuit is
wor king well and it answers sone of the comon

criticisns. In the limted tine that | have, |I'd
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i ke to address sone of these criticisns.

One is that the tinme fromthe notice of
appeal to the determ nation of a case has been about
14 nont hs, whereas the national average is about 10
nmonths. The criticismis unfair because we've been
operating with such a | arge vacancy factor. The
meani ngful and fair observation is that once the
case gets to the judges, our circuit is the fastest
in the nation for cases submitted w thout oral
argunment and is the third fastest for cases orally
argued. Wiy then the four nonth del ay?

It's sinple. It's because our cases
ready for cal endaring before our panel are left in a
hol di ng pattern because of the |ack of judges to
consider them We would be well within or below the
national average if we had our vacancies filled. |If
we had, for exanple, the nine judgeships that were
vacant all l|ast year, we would have been able to
have had 120 nore argunent panels and heard 720 nore
cases on oral argunment calendars. This would have
elimnated the delay that we're currently

experiencing. It is only because of the
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extraordinary effort of both our active and seni or
judges in this energency situation that we've been
able to keep even reasonably current.

Anot her criticismwe hear is the |ack of
consi stency because we're a large court with a |arge
nunber of possi bl e panel conbinations. No doubt any
attorney who has |ost a case or a judge who has been
reversed believes that the decision is inconsistent
with the law that he cited. The enpirical study,
however, of Professor Arthur Hellman found no
evi dence that the size of our circuit lead to in-
trial circuit conflicts or inconsistencies. A
simlar conclusion was reached in a thorough study
publ i shed by the Federal Judicial Center.

Anot her criticismis that we publish too
many cases to keep track of and thus, the lawis
difficult to discern. Annually, we publish between
700 and 800 opinions. Interestingly, the 5th, 7th
and 8th Crcuits publish about the sanme nunber of
opinions as the 9th Crcuit. |In fact, |ast year,
the 8th Circuit published a few nore. For those of

us who have practiced in small states --
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CHAI RVAN WHI TE: Maybe the evil is
present in those other circuits.

JUDGE HUG  Could be. Could be. |
don't think so though. | was just about to say, and
that's kind of a good question to |l ead into what |
was j ust about to say.

For those of us who have practiced in
smal | states --

CHAIRVAN WVHITE: | didn't intend it to
be | eadi ng.

JUDGE HUG Onh, you didn't?

CHAl RVAN WHI TE: Go ahead.

JUDGE HUG Well, it worked out well

Those of us who have practiced in smal
states where there are a dearth of published
opi nions, we recogni ze that the greater handicap is
when there are gaps in precedents. | believe that
the size of our circuit, we're able to choose those
cases that add neani ngful precedent, and yet do not
fill the books with opinions that are sinply
redundant. W' ve devel oped techniques to avoid

i nconsistency with the issue coding that we have
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detailed in the report. O course, the prine
mechani sm for avoi ding inconsistencies is the
responsibility of each panel to be aware of and to
carefully follow circuit precedent. Qur judges nake
every effort to do so.

Qur nodern 11 judge en bank process is
one of the major factors that enables our |arge
court to function effectively. Any active or senior
judge can call for a bank vote supported by a
menor andum articul ati ng the reasons for the call.
This generally stimulates a |lively exchange of
t hought ful nmenoranda over E-nmil from active and
seni or judges supporting or opposing the call. The
full court is involved in this process.

Now some argue that this doesn't
appropriately represent the court. Yet, of the 180
cases, the en bank cases we've had since 1980, 33
percent of them were decided unani nously and 72
percent of themwere decided by a majority of eight
to three or greater. Qur rules provide that a judge
may request a full court review of the decision of

an 11 judge en bank court. |In the past 17 years,
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there have only been three such requests and in each

case,t he majority of the judges voted agai nst the

full court review. In fact, the first two | recall,
there were only four votes for such a call. The
| ast one was nore close. | think that this clearly

denonstrates that our court is quite content to have
the 11 judge en bank court be the final decision of
the 9th Crcuit Court of Appeals.

Anot her criticismthat has been | evel ed
unfairly against the 9th Circuit is the |ack of
collegiality anong our judges. This criticismhas
been expressed by those from across the continent
who have never served with our court or experienced
the rel ationship that our judges have with each
other. W are, in fact, a very collegial court. W
are friends with each other. Even though we nay
di sagree vigorously on points of law, it is never
extended to being any sort of personal antagonism

COW SSI ON MEMBER:  Judge Hug, nmay | ask
a question about that?

JUDGE HUG  Yes.

COW SSI ON MEMBER: This matter of
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collegiality seens to nean different things to
different people. In alot of the witings about
it, collegiality in appellate court, there are
several points made. One is, it is very inportant
to the quality of the decisional process, et cetera.
Sonme say in the witings about it that it is
necessary that the judges, in order to nmaintain
collegiality, work together frequently, sit together
frequently, get to know each other well and so on.
"' mwondering if you could coment on

that view of collegiality, and if you could give

sonme kind of estimate -- | know it may not be very
precise -- as to how often each judge of the court
sits with each other. In other words, say Judge A,

how often would he sit with Judge M? Over what
period of time will they likely sit together?

JUDGE HUG Well, | think you're quite
correct that collegiality involves nore than just
being friends. It involves being able to work
toget her, to know each other's opinions, to know how
each other think. | think the question is a very

good one in that respect. | ampleased to say that
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on our court, we do know each other very well. W
know t he opi nions that other judges have.

You' re asking how often we sit together.
Qur conputer structure is such that every judge is
supposed to sit with another judge at |least within
two to three years. Now, in addition to that, the
judges sit together on this 11 judge en bank court
and on our capital case rotation. So, | would say
that we sit together at |least, with every other
judge, within a couple of years. W see each other
alot nore often. W receive E-mail from each ot her
a lot nore often. W know very well the positions,
the feelings, the feelings on the | aw of the other
judges of the circuit. The fact that we don't sit
as a panel of three, you know, every two or three
nont hs doesn't nean we don't know very well what the
ot her judges are thinking and how t hey' re goi ng
about their decisions.

CHAIRMAN WHITE: Didn't | read that all
of your judges get together for an outing?

JUDGE HUG Yes, that's a very inportant

meeting. | think one of our nost inportant neetings



10

11

12

13

14

15

16

17

18

19

20

21

22

19

to the court is the annual synposiumthat we have.
We get together and --

COW SSION MEMBER. And that's a program
on the | aw?

JUDGE HUG That's right. For half-a-
day or a little longer, about five hours, we discuss
for three days, the problens or the advancenents
that we can make with the court. W have a regul ar
program presented and the chai rman of that synposium
organi zes the calendar, really, for discussion of
t hose issues that the judges feel are nost inportant
that particular year

CHAI RVAN WHI TE: And are your circuit
judges required to attend your judicial conference?

JUDGE HUG Wl |, Congress changed the
rul e unfortunately, so they' re not.

CHAI RVAN WHI TE:  Yes, yes. Well,
Procter, you could have a court rule.

JUDGE HUG Wl l, maybe we shoul d have.
We certainly encourage it.

CHAI RVAN WHI TE:  Anyway, the attendance

i s good?
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JUDGE HUG  Attendance is good. The
attendance is good of the district judges and
bankruptcy judges and magi strates. It's an
I mportant tine for all of us to get together and
exchange views, and exchange views with the Bar. W
feel it's very inportant to not deal in isolation;
that we're exchanging views wth other judges and
particularly with the Bar. Those conferences are an
i deal situation for doing so.

COWM SSI ON MEMBER:  Judge Hug, nmay | ask
a question?

You opined that in 20 years, if things
go as those who woul d have split circuits wish them
to go, we'd have 30 or 40 circuits. Wiat if the 9th
Circuit were left alone for 20 years? Wat woul d
its size be? And | guess the question that has cone
up at other hearings -- and I know you're aware of
it because of the Seattle hearings. The follow up
question, | guess, is howbigis too big? O is
there such a thing as too big?

JUDGE HUG | think the key answer to

that is that it should be within the court and
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within the circuit. Wen a circuit got to a
position where the circuit court was too big and not
operating efficiently and effectively, | think the
judges of the court and the judges throughout the
circuit and the lawers are going to know it.
That's the tinme when we shoul d do sonet hi ng about
it.

Now, the 5th Circuit deci ded al nost
unani nously, in the way they were operating they
t hought they should split. That's not the case in
the 9th Circuit nowand I don't think it has to be
the case in the 9th Circuit for any time in the
i medi ate future at all. Wat happens al ong the
way, down the line, is sonmething for the circuit and
the circuit court to evaluate then.

I"d |ike to enphasize that we consi der
ourselves a very effective court. W' ve instituted
many i nnovations that |'ve put out. In my witten
things, |I've nentioned a few. the |ong-range
pl anni ng process, issue coding to avoid conflicts,
nmedi ati on and settl enent program-- which we got a

|l ot of help fromthe 6th Crcuit on, | mght nention
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screeni ng and conference cal endar.

Now, I'd like to just take a nonent to
particularly conment on this program because | think
it's so inportant for the decisional process. Three
judges neet for five days a nonth to consider
noti ons and cases that appear to be clearly governed
by existing precedent or have jurisdictional defects
or are frivol ous.

CHAI RVAN WHI TE: M. Chief Judge, |
gat her that you have one, three, five, seven and is
it nine -- nine, 10. Your staff, | gather, decides
whi ch wei ght to give these cases.

JUDGE HUG That's right.

CHAI RVAN WHI TE:  As | understand the
statenent that you've sent in, the staff |ooks at
the cases and decides the weight. And only the
nunber one, the lightest weight, is screened.

JUDGE HUG That's right.

CHAI RVAN WHI TE: Al the others are
automatically on the oral hearing list, right?

JUDGE HUG That's right, with one
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exception. During this past year, we've
experinented with sonething figuring that sone of
our three-way cases were actually nore easily
deci ded and were governed by existing precedent.
Therefore, we've experinented with judges | ooking
over what the staff has done. So, we've put a few
of the three-ways into that category and that has
wor ked out wel | .

There is a fail-safe device though that
i f any one judge on that panel thinks that the case
should be orally argued, it is orally argued. |
think the real strength of that whole programis
that we get three judges there together, al
addressing the sane case at the sane tine. And with
t he experience of those judges and the preparation
of the staff attorney, we're able to determne, |
think, quite fairly whether it can be decided in
that process and if so, we go ahead and decide it.
But if it should not, we put it on the argunent
cal endar .

CHAI RVAN WHI TE:  Are all the nunber one

wei ght cases counsel ed? Are nost of them
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uncounsel ed?

JUDGE HUG  Mdst of themare
uncounsel ed.

CHAl RMAN WHI TE: Wl |, how about the
ones that are counsel ed?

JUDGE HUG  Sone are counsel ed, but sone
of those are either frivolous or determned in sone
ot her way.

CHAI RVAN WHI TE: Well, even if they're
counsel ed, the counsel doesn't get a word in
edgewi se about whet her or not oral argunent should
be given?

JUDGE HUG He does have an opportunity
to wite in and request that it be orally argued.
Then if any one of the judges believe that it should
be, it is. But there is an opportunity to do that.

CHAI RVAN WHI TE: Right, but he's not
present ?

JUDGE HUG He is not present. That's
right.

CHAI RVAN WHI TE:  Thank you.

JUDGE HUG Right.
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Well, in conclusion, | wuld |like to say
that not only I've nentioned our court. Wat is
equally inportant is the value of our circuit-w de
institutions and the adverse institutional effect
t hat division would have on the 9th Crcuit
t hroughout the entire circuit and others w |
di scuss this.

| would just close with this thought.
Any di scussion about a policy decision as serious as
breaking up a 100 year old institution ought to
begi n by determ ning who has the burden of proof.
The burden shoul d be on those who propose to split
the 9th Circuit to show that a particul ar proposal
wi | | advance the cause of justice and will do so
with a greater efficiency and effectiveness than the
9th Circuit has been able to do for the | ast
century. This burden has not been net.

Thank you.

CHAI RVAN WHI TE:  Thank you very mnuch

Aren't you from Mont ana?

JUDGE BROMWNI NG Elte, Mntana.

CHAI RVAN WHI TE: And weren't you the



10

11

12

13

14

15

16

17

18

19

20

21

22

26

former Chief Judge?

JUDGE BROMNING | was. And | tell you,
it's a great circuit. | joined our --

CHAI RMAN WHI TE: But you haven't taken
seni or status?

JUDGE BROMNI NG  No, don't urge ne too
strongly. | will in due course.

That's one of the things that you ought
to notice, everybody ought to notice. There's talk
about how this court in sonme respects -- the kind of
deci sions we nmake don't please particular people. |
think we ought to rem nd everybody that the present
court is a transitory matter. W have 28 vacanci es

that are in the process of being filled. Wthin a

year, | don't think I'lIl know anybody on this court.
It's a changing institution. It doesn't operate
statically. Just wait alittle while. If you don't

| i ke the way we decide them just wait a few years
because there's a | ot of people com ng up.

CHAl RVAN WHI TE:  Tel | ne about it.

JUDGE BROANING No judicial institution

shoul d be changed because of the particul ar point of
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view of the judges that are on it at the nonent.
Everyone knows that it will only lead to instability
and i nappropriate pressures being put on the court.
Just be alittle patient anyway. The way the thing
works, it wll change and you ought not to destroy
the institution because you don't |like the way the
particul ar judges on it now | ook.

I want to second strongly our Chief
Judge' s suggestion that this Comm ssion should urge
the Congress not to divide the circuits or take
(i ndi scerni ble) any other way, but instead to |et
them continue the prograns that they've had underway
t hat have enornously increased the productivity of
the federal courts over the |ast 30 years. There's
a remarkabl e exhibition of what federal judges
i nnovating, doing their work can acconplish. |
think you should |l et themcontinue to do it. Until
they really do fail, no effort should be nade to
change the structure.

That was the concl usion reached by the
three studies that preceded you. They all concl uded

t here ought to be no divisions or a change in the
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structure of the Federal Courts of Appeal. But

I nstead, they should be encouraged to continue to

I nnovat e and experinent. The |ast of those reports
filed in 1995 and adopted by the Judicial Conference
encouraged the spirit of experinentation and

I nnovation that has |l ong existed in the federal
courts and do not realign unless conpelling,
enpirical evidence denonstrates that the

adj udi cative and adm ni strative functions of the
court are failing.

The fact is, as Procter has said, that
the Federal Courts of Appeals are working better
today than ever before. They're handling nore
appeals. They're doing a nore thorough job.

They're doing it in a tinely manner than they have
at any time in their history. That's true of our
court. Despite its major obstacles, we stand now as
the third highest anong the circuits in the
productivity for each active judge. Qur term nation
to exceed our filings and m nor del ays that now
exi st will disappear when our vacancies are fill ed.

| absolutely guarantee it.
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Much of the discussion in Seattle a few
days ago was directed to the proposition Procter has
nment i oned, wonderi ng whet her we are reasonably
consistent in our holdings. | say that all of the
hard evidence requires an affirmative answer to that
question. Hellman's definitive studies have been
mentioned. Let ne say it is also ny personal
experience. | sit every nonth out of eight nonths a
year on a cal endar of approxi mately 30 cases. W
al nost never have an argunent froma | awer that
there are inconsistent controlling decisions within
the 9th Circuit. |It's a very rare occurrence. How
can that be to hear sone talk? The fact is, there's
no evidence to that effect that there is any
substantial difficulty.

Conflicting decisions are not a |large
part of my life. | go on nonth-after-nonth hearing
case-after-case. That's not the problem |It's not
presented to us by the lawers. | think it really
doesn't exist. The fact is that we have a very
successful system for |ocating issues that are the

sane (indiscernible) for the sanme panel and all the
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ot her things that have been on report that
essentially has elimnated conflicts except for a
very fewin the 9th Crcuit. We respond to those
wi thin our en bank process. | think we've
cal cul ated the total nunmber of en banks that have
occurred in our court over the years we've had that
system - -

CHAIRVAN WHI TE:  Are those few just in
del i berate?

JUDGE BROMNI NG  Are deliberate? |
don't think there's any judge on our court that
woul d deliberately m sapply another decision of the
court. Usually, lawers spend nost of their |ives
argui ng that other cases are distinguishable from
theirs.

CHAI RVAN WHI TE: Wl |, certainly, there

are a lot of deliberate conflicts with other

circuits.

JUDGE BROMNI NG  Oh, deliberate -- yes,
that's true. 1'monly talking about the internal
si tuati on.

CHAI RVAN VWHI TE: But is there arule in
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your court that if you want to overrule a precedent,
you have to go --

JUDGE BROMNING Yes. The rule to put
it affirmatively, is that every panel has to foll ow
the decisions of the prior panels of the court. |If
you didn't do that, you really have chaos.

COW SSI ON MEMBER:  Judge Browni ng, may
| ask a question?

JUDGE BROMNI NG Sur e.

PROFESSOR MEADOR:  You nentioned the
Seattle hearing the other day. You nay have heard
sonme testinony -- we've heard it el sewhere too --
that there is a perception anong sone | awers at
| east and anong sone district judges that there are
i nconsi stencies and that the outconme of an appeal
depends on the luck of the draw with the panel you
get.

What is your response to that
di scussi on?

JUDGE BROAWNING Well, | would say,

Prof essor Meador, at the outset that perception

| acki ng evi dence, any substantial evidence, is a
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poor basis for restructuring a court. | think
basically, all you have when you get right down to
it -- I've talked many tines with the people who
have worked on the problem |If they asked the
person what cases are in conflict, they al nost never
have a case in mnd. |If they do and you look at it,
the differences are pretty obvious.

| don't say that it never happens. The
only cases | vote to take en bank are those in which
|"msatisfied there was a conflict. That's |ess

than a third of those that we take en bank and then

CHAl RVAN WHI TE:  Wel |, how did that
happen (i ndiscernible) conflict? The |awer didn't
realize or the panel didn't realize that it was
creating a conflict?

JUDGE BROMNING | nust repeat, | would
never vote to decide a case before ne inconsistently
with the prior decision of our court, and | think
that's true of all of our judges. Wen a conflict
occurs, usually it's no --

CHAI RVAN WHI TE:  Sonehow t hey got there.
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JUDGE BROMWNI NG Pardon?

CHAI RMAN WHI TE:  Sonehow t hey got there.

JUDGE BROMNI NG Sonehow t hey got there.

But | think | awers spend their |ives,
as | said before, distinguishing prior cases and
sonetinmes you don't agree that they're properly
di stinguished. That's the way it usually cones up.
We have an en bank process. Sonebody says "t ake
this case en bank because it conflicts with a prior
deci sion of our court."” W then have an exchange of
menor anda fromall nenbers of the court, half
arguing that there is a conflict but half arguing
there isn't. They're different cases. That's the
way it conmes up.

CHAl RVAN WHI TE:  Yes, but | would
suppose that all of your en banks are not dealing
W th supposed conflicts. They're just w ong.

JUDGE BROWNI NG No. There are two
grounds --

CHAI RVAN WHI TE: They're just wong.
The panel got it bad.

JUDGE BROMNI NG  There are two grounds
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for granting an in bank review under the statute and
under our rule. The first is to keep the |aw of the
circuit harnonious. That's conflicts. | vote for
those. The second ground is if a case is of
extraordinary inportance. | never vote for those.
That's in the eyes of the beholder. But that's two-
thirds of the cases we take en bank are in that
category. |If you have a clear conflict, you'll get
a unani nous vote of the judges of this court to take
it en bank. That's ny view. Those who have studied
it rather than just reacted to it enotionally
sustain that.

Now, Judge Ryner made a point with ne
the other day that |I hadn't thought of. It isn't
just the conflict in decisions that counts, it's the
rationale. |If you're sitting as a district court
judge trying to draw an instruction, you don't just
| ook at the decision. You have to |ook at what the
reasoning is in order to cone to a way in which to
instruct the jury. | don't think we've been careful
enough about that, about keepi ng our | anguage

consi stent, but we can be and we will Dbe. W' ve
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al ready discussed it in our court. We'IlIl be working
on it.

The one thing about this court that |'m
absolutely sure of is that they will | ook at the
problemin the face and they will try to find the
best solution, and they'll act on it. | think
that's one that we can inprove consi derably. But
as far as conflicts and decisions are concerned, |
say again, they've not been part of ny life for the
| ast 35 years, very, very rarely. Now | know you
sat on the Suprenme Court and thought such should be
granted in a | ot of cases because there were
conflicts between the circuits. | think that's the
function of the Suprene Court to resol ve those
conflicts, not ours. |If another circuit goes
anot her way, you get two points of view up there and
then you can resolve it. | don't think it's our
function to resolve those. W nmake the choice on
the basis of how we see the |aw as to what the right
rule, right (indiscernible) should be.

You' ve asked how | arge can a court be?

Qur record on determ ning how many judges can
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function effectively on an appellate court is |ousy.
| just counted a few facts here that | think you'l
be interested in. | hope so. Judge Charles Allen
Wight reported that when he was clerking in 1947 on
the 2nd Crcuit, everybody thought the absol ute
maxi mum nunber was six. That's the nunber of judges
they then had on the 2nd G rcuit. The Judici al
Conference of the United States in 1964 said it was
nine. Eight years later they said it was 15.
Justice Burger said that he thought the optinmm
figure was nine and he announced that we coul dn't
function effectively if we had as many as 13. W' ve
been functioning effectively with a good many nore
than 13 for a good nany years.

Judge Chewfa testified before this
Commi ssi on that the maxi mum nunber was 12. That
happens, not coincidentally, to be the nunber of
judges on his court. Six circuits have nore than 12
judges. I'msure if you go to those circuits and
ask them they will say that "we think we're doing
very well, thank you very nuch, with our 12, or 13,

or 14 judges."
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CHAl RMAN WHI TE: W' ve noticed that.

JUDGE BROMNI NG Yes.

W' ve noved, Justice Wite --

PROFESSOR MEADOR:  Judge Browni ng, may |
ask a question on a slightly different |ine?

If you listen to all the clained
advantages of a very large circuit, it tends to take
you on maybe to thinking about whether those people
who advocate abolishing all circuit |ines and having
a single nationally unified court of appeals that
m ght function through various kinds of divisions.
"' mwondering what you m ght say about that? Do the
advantages clainmed for a large circuit that we hear
in the 9th Circuit lead you on ultinately to that
sort of conclusion that if they're good in the huge
circuit like this -- or all the advantages you have
-- why not extend it nationw de and abolish al
circuit lines?

JUDGE BROMNING Well, the spirit of an
institution is perhaps its nost inportant part. M
feeling toward the judges on our part are 28 plus 10

seniors, 38. | really love themall, you know? You
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live wwth them You work with them You get to

know them wel | and you really do. It doesn't take a
lifetinme. | know how our judges think. | know how
they're going to vote in nost cases. In nost cases,

we all vote the sane.

We sat on a cal endar together in Hawai i
and a couple of weeks ago, we had 28 cases. W may
have one or two disagreenents and that's all.

JUDGE RYMER  You don't have to disagree
with the other two of us (indiscernible) nake it
unani nous.

JUDGE BROMNING | think it's inportant
that you have a number that you can live with and
you can get to know. Anyway, the good old 9th
Circuit is something that we are proud of. W want
to work to keep it together. Al of the circuits,
you're going to find, feel the sanme way about it.

You say "abandon the 2nd Circuit"? You
couldn't get themto do that for |ove or noney.
They believe the 2nd Circuit is the queen of the
circuits and they want to keep it. | think that's

i mportant to the quality of the work that they do.
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When we noved from seven to nine, nine to 13, 13 to
23, 23 to 28, every tine we nade those noves, there
were people who said "with the |arger nunber, it

w il not work." They were repeatedly wong.

So, | urge you, don't try to determ ne
what the right nunber is. There's only one way to
determine it and that's to try it. You'll find out
soon enough, as our Chief Judge said.

COW SSI ON MEMBER:  You' ve never had a
chance to try your 28 judges, have you?

JUDGE BROMNING Ch, yes. W operated
with 28 and it was fine.

COWM SSI ON MEMBER:  And how | ong?

JUDGE BROMNI NG  GCh, how long without --
quite a while without a vacancy. | think so. Qur
vacancies are fairly recent, last tw years, say, or
three. W've had 28 -- if | may, Your Honor, submt
in witing an analysis of how long we sat with 28.

CHAI RVAN WHI TE: Don't worry. | know.

JUDGE BROANING | know. | repeat,
nobody knows how many are too many. The one way to

doit istotryit.
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May | take one nore nonent to speak

about the suggestion -- because | know you were
Interested up in Seattle -- that we decide our cases
by region. | want to point out, as Judge Goodw n

did up there, we tried that 20 years ago. W kept
It and we had a six nonth experinent plan which took
our three regions. The judges in those regions
heard the appeals fromthose regions. After five
nont hs, we unani nously decided to give it up. W
t hought there were di screpanci es devel opi hg anong
the decisions in those three different areas. W
felt there was a real loss of collegiality. The
full paper record on that experinent and how it
wor ked and didn't work. | urge the Comm ssion to
examine it and arrive at their own conclusion. W
were ready to try it. W're ready to try it again
if there's any point in that.

Finally, I want to urge the Conmmi ssion
that in circunstances in which you exist, what you
say is going to be enornously inmportant. You were
created to nmake recommendati ons to Congress.

Presumabl y, Congress will not necessarily follow,
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but they will certainly pay attention to them \at
you reconmmend and what you say is going to be
exceedingly inportant to us. Again, | urge you to

| ook at our record if you aren't satisfied that
circuit should continue to live and do as it is now
doing, and I'mconfident you will. Thank you very
much.

COW SSI ON MEMBER:  Judge Browni ng, may
| ask a follow up question about when you tried the
experinment of adjudicative divisions as opposed to
adm ni strati ve deci sions?

When the court decided that that was a
fail ed experinent, was that on the basis of the
enpirical data you think we should have to nake our
decisions? O was it a preference of the judges
based upon that experience?

JUDGE BROMNING My guess is the latter,
and that's ny recollection of it. | wasn't feeding
-- it was harder to keep together and have a uniform
body of |aw when you're getting hit fromthree
different tribunals.

COW SSI ON MEMBER: Wl |, | nean, was
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that supported by enpirical data or was that the
perception of the judges afterward?

JUDGE BROMNING As far as |'m concerned
now, 20 years later, it's perception. How nuch data
do we have on it? | can't tell you

COW SSI ON MEMBER:  Ckay, sir.

JUDGE BROMNING | can tell you we'd be
delighted to have you have it.

COWM SSI ON MEMBER:  Thank you.

JUDGE BROMNI NG Thank you.

CHAI RVAN WHI TE: Good norni ng, Judge
W ggi ns.

JUDGE WGAE NS: Good norning, Justice
Wi te.

Justice Wite and Menbers of the

Comm ssion, ny nane is Charles Wggins and | am a

Seni or Judge on the 9th Crcuit. |[|'ve been a Senior
Judge now for about three years. 1'msort of newin
t he saddl e.

| don't have any nmaterial in front of ne
because | can't read it. I'msuffering froma

probl em that nmay be unrelated to Dan Meador's
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problem but the point is that I'mjust about blind
now. M/ secretary prepared material that I could
read and it had one word on every page, and | would
just flip back and forth.

| have been appointed to the court -- |
was appointed to the court in 1984. | practiced |aw
in Southern California for, oh, | guess about 50
years now, 45 years. Interrupted, | think, by ny
service in Congress. | served in Congress in 1966.
| was selected in '66 and served on the Judiciary
Committee for 12 years and | eft Congress in '78.
don't have many col |l eagues |l eft in the Congress,
sone on the Senate side.

While | was in Congress, | served on a
nunber of comm ssions including the Hruska
Commi ssion. | may be one of the sole surviving
menbers of the Hruska Conmi ssion. | served on that
comm ssion and | think I participated in the
deci sion that ended up with a reconmendati on by the
Hruska Commission to divide California. | nade a
m stake then and |I've grown to understand the nature

of that m stake and | fully endorse the
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recomrendati ons of ny Chief Judge Procter Hug not to
divide the 9th Grcuit.

| want to start with sonme of the
argunents nade by those who advocate the division of
the circuit. Sonme of ny coll eagues of whom | have
great personal respect. They're very bright judges
but they nake sone of the foolish argunents and |
think I amnot being inpolite if | point themout to
you. The notion that the circuit is too bigis a
comonl y repeated phrase around the country. "This
circuit is too big". Well, why is it too big? It
was created large. It was created nore than 100
years ago and it was larger then than it is now.

But as a practical matter, the
conmmuni cation between the circuits, the travel tine
between areas in the circuit has greatly dim nished.
We have the ability to use E-mail instantly anypl ace
in the circuit. W have a tel ephone. W have jet
travel that reduces the tine of travel enornously.
When the circuit was created in 1851, the travel
bet ween Sacranento and San Franci sco was two days.

It's two hours now. The notion that the circuit is
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too big is just a canard and it ought to be put down
by you.

W are getting smaller, to tell you the
truth, and we're going to get nmuch smaller in the
years ahead. The notion of electronic video
argunents is comng just in a year or so and the
notion that we're going to have to travel to distant

points in the circuit is going to be a thing of the

past in just a few years. Judges will not have to
travel. They will be able to hear argunents in
their own circuits. Now, | don't think that will be

terribly popular with the bar representing sone

people on the civil side because they like to

travel. They get paid for it, and they do. | think
that that will be reluctant for themto accept the
not i on. But judges will force themto accept the

notion that they assenble in their own honmet owns and
judges assenble in their own place of city and they
have el ectronic argunents on videotapes. |It's just
a year or so away.

In any event, | would like you to --

COW SSI ON MEMBER:  Judge Wgggins --
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JUDGE WGE NS:  Yes, sir.

COW SSION MEMBER.  -- may | interrupt
you for one question?

If | understand what you're saying,
you' re sayi ng each panelist of the three judge
panel s woul d hear these argunents on a video screen
in his or her own chanbers.

JUDGE WGE NS:  Yes, | think so.

COWM SSI ON MEMBER:  Then how woul d t hey
del i berate as a panel ?

JUDGE WGAE NS: Electronically, by mil.

COWM SSI ON MEMBER:  Through a vi deo?

JUDGE WGAE NS: Probably, it would be
wor ked out experinentally, but | would think that
they would be all tied up on tel ephones and
literally having a conversation at the sane tine
anongst the nenbers of the panel.

COWM SSI ON MEMBER:  But they woul dn't
have a face-to-face deliberative session as they do
now, follow ng oral argunents?

JUDGE WGA NS: They would not. That

may be a shortcom ng and perhaps the panel woul d
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work it out.

COW SSION MEMBER. It may not be. |I'm
just curious. | hadn't thought about it.

JUDGE WGE NS:  Yes. And |'m not
creating a nodel that is going to be inposed, but I
know that that's comng. | know that it's com ng
and you know that it's comng. |It's existing nowin
certain places in the circuit and certain places
around the country.

JUDGE RYMER | ndeed, Judge W ggins, |
just participated in a video conference | ast
weekend. | would assunme that conference could be
held in the ordinary course on the video hookup
whi ch would, in effect, be face-to-face.

JUDGE WGE NS:  Yes. | would think so.
| don't think that that's beyond working out by the
panel. The panel may want to assenble in a certain

city to hear argunents physically, but | think that

the technology is alnost here -- well, it is here in
the mlitary -- but it is not transferred
conveniently to the courts but it will be just in a

matter of days.
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COM SSION MEMBER:  If that is the way

of the future, does that |ead to the conclusion that
it really doesn't nake any difference how big or how
smal |l the circuits are? That nunbers becone
irrelevant in such a circunstance?

JUDGE WGENS: | amreluctant to
abandon the notion of geographic circuits because of
the spirit of federalismin the United States, and
states' rights, interests, but I think it ought to
be understood as a function of the United States
government. W are United States judges and we
don't have parochial concerns. The peopl e who
advocat e divi sions have really parochial concerns
and you ought to understand that. A judge who --

COW SSI ON MEMBER:  Well, isn't that
what federalismis all about in some ways --

JUDGE WGE NS:  Yes, it is.

COW SSI ON MEMBER:  -- parochi al
concerns.

JUDGE WGA NS: That's right, but we
abandon that notion when we put on our mantel as a

United States judge. W have to serve the United
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States governnent and we do serve the United States
governnent by interpreting federal |laws that are
enacted in Washi ngton, DC and signed by the
President, and that are applicable everywhere.
That's a very inportant function. | think that we
shoul d not abandon that noti on.

COW SSI ON MEMBER:  But Judge W ggi ns,
let me ask you this, if |I may?

How do you square that proposition with
what you just said earlier that you favor regional
circuits? That you would not want to abandon the
regional circuit design?

JUDGE WGE NS:  Yes, yes.

COW SSI ON MEMBER: Wl |, how do you put
those two statenents together?

JUDGE WGE NS:  Yes, | can't reconcile
t hem because they are inconsistent. | would think
that if we had to do it all over again, maybe we
coul d operate as one giant circuit for the United
States with adm nistrative divisions locally. Wll,
I'"mnot sure that | would favor that because it's a

conprom se. The conpronise i s mandated by the
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Senate of the United States. You know, there are
the sorts of the problemhere. The Senate of the
United States has two senators fromevery | oca
state and they tend to favor their |ocal states.
They do, and | suppose that's to be understood. But
t hey woul d not abandon them

You know, the notion of maybe we shoul d
do away with the 1st Grcuit, nerge it with the 2nd,
all of that -- that's hypothetical because it won't
happen. W couldn't recomend that. | reconmend in
ny prepared statenment that we chisel a little bit
and take on the circuit that may be nost vul nerabl e,
the DC Circuit, and that we at |east recomend --
that you recomrend that it be nerged with the 4th
Circuit. But you know, | think that's -- pick on
the DC Circuit.

COWM SSI ON MEMBER:  The 4th may not want
them any nore than the 10th wants Arizona, Judge
W ggi ns.

JUDGE WGE NS:  Yes, | understand. |
understand that and | was a little reluctant to even

put that little dig into the thing.
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CHAIl RMAN WHI TE:  Judge, perhaps you
don't want to answer this. If you took a poll on
the judges on the 9th G rcuit, how nmany of them
woul d favor the split in the circuit?

JUDGE WGAE NS: | can answer that only
with reference to the circuit judges.

CHAI RMAN WHI TE:  Yes, that's what |
mean.

JUDGE WGE NS: There were at the | ast
neeting, about 22 or 23 persons present.

CHAI RVAN WHI TE: That had seni or judges
init, | guess?

JUDGE WGE NS:  Yes. There were, |
think, 22 or 23 -- Pam you were there -- on that
order. | believe the answer that you seek was
around 20 to maybe 4 or 5. That's just about the
way it is. That's just about the way it is.

COWM SSI ON MEMBER:  That's your opinion
anyway.

JUDGE WGE NS: Well, yes, and |I'mvery
confident in that opinion.

COW SSI ON MEMBER:  Yes.
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JUDGE WGE NS: | can represent that
that's probably the way it is, but there has not
been a definitive vote taken.

Let nme concl ude by asking you not to
trifle wwth the circuit. The proposal has been made
t hat nmaybe we woul d consider adm nistrative
divisions, judicial divisions. Wy would you do
that? Wiy would you do that?

| think that the answer has got to cone
fromyou. You would sinply be physically dividing
the circuit w thout achieving any benefits fromit.
You know, |'ve conme to love this circuit. I
recogni ze that | nmade a mi stake serving on the

Hruska Conmi ssion and | don't want that repeated if

it's at all possible. | urge you not to do that.
If you would cone up with sone -- and if | may say
it -- cockamami e proposal, that you justify it and

permit nme to take you on in the Senate of the United
States and in the House because that's where the
political gane is going to be played.

Vell, in any event, | nmuch appreciate

your opportunity for permtting me to testify. If |
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can answer any questions you may have, |'d be
pl eased to do so.
CHAI RMAN VWH TE: Thank you, Judge. W
appreci ate your com ng here and good luck to you.
JUDGE WGAE NS: Yes, thank you, Judge.
CLERK: Call the next panel, Honorable
Joseph Sneed, Mary M Schroeder, David Thonpson.

CHAI RMAN VWHI TE:  You may proceed, Judge

Sneed.

JUDGE SNEED: Thank you, Justice Wite.

| don't know whether |I'mthe ants at the
picnic or the skunk. In any event, | offer a

different view to what has been just presented.

As ny formal statenent indicated, |
favor dividing the 9th Crcuit, placing California,
Nevada, Arizona and Hawaii in the Southwestern
Circuit which will retain the 9th Grcuit
designation, and the new Northwestern Circuit which
will contain the remaining states of the present 9th
Circuit and be designated the 12th G rcuit.

CHAl RVAN WHI TE:  You woul d not di vi de

Californi a?
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JUDGE SNEED: | woul d not divide
California. | think that's a mstake. It was a
m stake in the Huska Comm ssion and would be a
m stake for you to divide it.

COW SSI ON MEMBER:  Judge Sneed, we have
statenents fromthe State Bar of Hawaii and the
Federal District Judges in Hawaii, both of which say
that if the circuit is to be divided, Hawaii should
go with the Northwestern states. Could you explain
why you woul d take a different view about where
Hawai i ought to be?

JUDGE SNEED: Well, first, geography.
It's closer aligned geographically with the
Sout hwestern part of this Wst Coast. Secondly,
much of its lawis derived fromCalifornia, and it
seens to me quite logical that it stay with
California. Their personal desire with alignnent
with the Northwest springs fromnotives that | don't
real ly conprehend. They may be dissatisfied with
the performance of this circuit as it exists and
woul d prefer to go sonmewhere el se than sonewhere

el se.



10

11

12

13

14

15

16

17

18

19

20

21

22

55
COMM SSI ON VEMBER: Wl |, one of the

things they say is that if they were left with
California and Arizona and Nevada, they would be so
overwhel ned by California. That if they were with
the Northwestern states, they would have a nore
position of equality with those states where the
popul ation is smaller and so on.

JUDGE SNEED: Well, they're certainly
overwhel ned by that standard now i n spades, and they
have exi sted under it rather satisfactorily in the
past. But if that is their wish, as far as I'm
concerned, | would let them go where they wish to
go. Certainly, California, Nevada and Arizona have
enough to do. The advantage from ny standpoint, and
t he standpoint of the remaining 9th Crcuit as |
have described it of Hawaii's presence, would be
that they bring two Senators. W all know t hat
Senatorial representation within a circuit is
terribly inportant in having judicial appointnents
processed --

COW SSI ON MEMBER:  Coul d I, Judge

Sneed, ask you a question?
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Your view of the reasons for splitting
the 9th Crcuit or altering its present structure,
are they based primarily on questions, let's say, of

collegiality in the sense that it's just too many

j udges?

JUDGE SNEED: Well, collegiality plays a
part.

COW SSI ON MEMBER:  What are your basic
reasons?

JUDGE SNEED: Basic reason for ny
position is this, when you get a court against a
nmerge toward 40 judges, you' ve got an al nost
i npossi bl e en bank situation. |If there is an
Achilles Heel in the nega-circuit, it is in the en
bank process. You just can't have an en bank
process that will take care of the traffic in the en
bank eval uation that has 20 or 30 judges on it.

COW SSI ON MEMBER:  What about this 11
j udge --

JUDGE SNEED: It becones |ess and | ess
representative and resenbles nore a kind of a rol

of the dice.
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COM SSI ON MEMBER:  And that's nmade up
each tinme at randonf

JUDGE SNEED: That's sel ected each tine.

COW SSI ON MEMBER:  Suppose it had a
| onger and a nore stable --

JUDGE SNEED: An interesting
proposition. | don't know whether the court woul d
ever be happy with it because it would create, as it
were, tiers of judges.

CHAI RVAN WHI TE:  Wel |, Judge, is it
usual that you or any other individual judge refuses
to be bound by this 11 man judgenent ?

JUDGE SNEED: O course not. But being
happy with it and satisfied that it represents the
majority of the court is sonething el se.

CHAI RVAN WHI TE: Wl |, you've got a
precedent that you foll ow

JUDGE SNEED: Yes. But it is a
precedent that does not or may not represent the
majority well of the court.

COWM SSI ON MEMBER: Wl |, what if you

had the full 28 conplinment and had it on ballot, and
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it turned out that it was hal f-and-half?

JUDGE SNEED: That coul d happen.

CHAIRVAN VHITE: Well, let's say if
we're --

JUDGE SNEED: It's unlikely, I mght
add.

CHAIRVAN WHI TE: Let's say there was a
| arge majority for one side and not so nmany people
on the other side, and you were the one that didn't
i ke the deci sion.

JUDGE SNEED: That's a common occurrence
inny life.

CHAI RMAN WHI TE: Well, that is all you
wer e tal king about --

JUDGE SNEED: No, no. Wat |I'mtalking
about is, as the court grows in size and you stick
with an 11 nman en bank, the nakeup of that 11 person
en bank becones nore and nore unrepresentative of
the total court.

JUDGE MERRITT: If you were going to
make a new en bank process for the circuit, is there

anything in particular you would do to change the en
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bank process?

JUDGE SNEED: The en bank | og?

JUDGE MERRI TT: The en bank process?

JUDGE SNEED: For ne, to be perfectly
forthright with you, Judge Merritt, to ne the en
bank process limts the size of circuits.

JUDGE MERRITT: That's what's driving --

JUDGE SNEED: That's what drives nost of
ny feeling about this. But the en bank process
which is crucial to the existence of a harnoni ous
law within the circuit, is the key to how large a
circuit can get.

COWM SSI ON MEMBER:  And t he purpose of
the en bank process is to keep order in the
deci si onal process --

JUDGE SNEED: Absol utely.

COW SSI ON MEMBER  -- and that is not
occurring, you think, satisfactorily in the 9th
Circuit?

JUDGE SNEED: In ny opinion, it may be
occurring nore-or-less satisfactorily, but it

doesn't represent a nodel to ne. It certainly
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doesn't represent a nodel when we tal k about 35 to
45 judges in the 9th Grcuit.

COW SSI ON MEMBER:  Judge Sneed, the
materials |'ve read indicate that your objection is
probably the driving force in the split of the 5th.
Wul d you agree with that, having --

JUDGE SNEED: From ny experience -- and
| grew up in Texas, incidentally -- | would say
that's absolutely correct.

COWM SSI ON MEMBER:  Thank you.

JUDGE SNEED: Now, there are other
reasons for ny position, but as | say, the key
reason is this en bank problem The size of the
circuit can not grow indefinitely and naintain an 11
man en bank.

Now, |let ne say very candidly, | hel ped
design the en bank process of 11 people. Judge
Browni ng and | worked very cl ose together to do
that. We were dealing then with 23 judges as |
recall -- or 21. |I'mnot sure which -- and it nade
a great deal of sense to say, "well, at least we'll

sel ect a nunber that is approximately half of the
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circuit.” | conducted sone private draw ng
experinents in the privacy of ny chanbers over a

| ong period of tinme, to determ ne whether
statistically that would work out. | thought it
did. | think as the circuit grows in size, that 11
man en bank becones | ess and | ess vi abl e.

COW SSION MEMBER Wl |, let nme ask you
this. If we ook at the future decades and all of
the circuits increase in size with this circuit
continuing to increase in size, the problemthen
under your subm ssion would be to try to conme up
with a nore satisfactory sort of mni-Suprenme Court
for these larger circuits.

JUDGE SNEED: You're absolutely --

COW SSI ON MEMBER: W' ve got a Suprene
Court which is going to resolve conflicts, but we
need a better process, kind of a mni-Suprene Court
i nside these larger circuits.

JUDGE SNEED: | don't know whet her |
would call it the mni-Suprenme Court or sone other
nane, but | agree with you absol utely.

COW SSI ON MEMBER:  Yes, we'll call it
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that, but I --

JUDGE SNEED: You see, to ne, when we
confront this kind of problem we either have got to
go to the nega circuits as the prior speakers
actual ly have advocated, or we have to go to snaller
and smaller circuits. The reason for that is case
filings are going to increase indefinitely. There's
no way to stop that.

COWM SSI ON MEMBER:  But you woul dn't
have to do that latter if you could figure out a way
to have a kind of controlling mni-Suprenme Court
within a larger circuit. |If you could figure out a
way to do that effectively, you wouldn't have to --

JUDGE SNEED: W thin how many circuits?
One circuit?

COW SSION MEMBER:  Wthin a circuit --
if you could figure out a way to keep sone order
within the larger circuit as they get bigger, then
you woul d sol ve that problem

JUDGE SNEED: But that's a nodified en
bank procedure in ny m nd.

CHAl RVAN WHI TE: Have you, yourself,
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ever voted for an en bank nmade up of all the judges,
all the active judges?

JUDGE SNEED: No.

CHAI RMAN VWH TE:  Way not ?

JUDGE SNEED: Because it doesn't work is
the main problem |If you have 28 judges sitting on
one case --

CHAIRVAN VHI TE: Wl I, you --

JUDGE SNEED: -- and that was the
regul ar en bank procedure, you wouldn't solve nany
conflicts within a year

CHAI RVAN WHI TE: Wl |, you had 28 judges
for a long tine.

JUDGE SNEED: That's right. And as was
previously stated, we've never done it. But does
that 11 en bank not becone | ess and | ess
representative as the size of the circuit grows?

COWM SSI ON MEMBER: | guess there's a
guesti on about whether the representative nature of
the en bank in the electoral representative sense is
really the touch stone of what the en bank process

shoul d be. | don't know.
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JUDGE SNEED: Well, you see, we nay be
hung up on words, and | think that's what your key
poi nt i s when you say en bank. En bank neans the
entire body.

COW SSION MEMBER: W' re al so
di ssatisfied sonetines with what the Suprene Court
does, but we don't -- | nean, that may not be
representative either

JUDGE SNEED: | know, but the comm ttee,
Suprenme Court, you refer to happens to be one of our
col | eagues next door, maybe.

COW SSI ON MEMBER: W don't think the
Suprene Court right nowis very representative of
t he nation because we don't have any representati ve,
and haven't had for nore than a decade, fromthe
South. But we accept their decisions.

JUDGE SNEED: Onh, yes, so do | when |
don't like them

COWM SSI ON MEMBER:  Judge Sneed, on
t hese en bank calls, those that do go en bank or
suggested to go en bank, how many of those are

because of what are perceived to be, or denonstrated
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to be intra-circuit conflicts between panels, and
how many are what Justice White referred to as the
court thinking the panel got it wong?

JUDGE SNEED: Most of them in ny
opi nion, are the latter.

COW SSI ON MEMBER:  The latter?

COW SSI ON MEMBER:  Judge Sneed, let ne
ask this. Wat do you think of the proposal to have
the court of appeals here organized into
geographi cal divisions? Each division -- say, there
were three divisions of naybe ten judges each or
sonmething like that -- within itself would have an
en bank process so it stayed harnonious, and then a
ki nd of super circuit-wi de en bank of a nore stable
continuing nature, to pick up on Judge Merritt's
notion -- the kind of little Suprenme Court within
the circuit to keep the divisions on the sanme track.

How do you react to all of that?

JUDGE SNEED: Well, ny initial reaction
is it would work, but it's al nost the equival ent of
splitting the circuit.

JUDGE RYMER: |If you separate the
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concept of the court of appeals fromthe circuit,
It's not because you retain the advantage of
admnistrative flexibility of the circuit with
smal | er operating units --

JUDGE SNEED: The adm nistrative
apparatus of the circuits grows and shrinks or is
smal |, depending on the size of the circuit and the
nature and extent of its business. So, as far as |
perceive it, you mght as well have three circuits
rather than this --

JUDGE RYMER. Well, is your difficulty
with the size of the circuit or with the size of the
court of appeal s?

JUDGE SNEED: My position basically,
aside fromfactors relating to the vol une of
busi ness, involvenment of staff, et cetera --
essentially is that an en bank process as we know it
sinply doesn't work as the circuit grows and grows
in menbers. Now, Judge Merritt has offered an
alternative to that, but it seens to ne it verges
closely -- and so has Professor Meador -- verges

closely to dividing the circuit.
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Now, |'m perfectly willing, as I
mentioned in ny paper, to live with a very |arge
circuit but I'mnot happy to live with one with 40
judges and an 11 man en bank. |[If the en bank gets

| arger, it seens to ne becones unw el dy. Now that,

really, is the bedrock of mnmy opposition. | would
favor the unlimted en bank. | favored the growth
of the circuit up to its present level. | do not

favor expanding its growh to 35 and 40, that's with
our en bank structure. That's the reason | think
fundanmental ly, that the circuit ought to be divided.

CHAI RVAN WHI TE: Don't you think that
your idea that you would divide the circuit doesn't
sol ve --

JUDGE SNEED: It doesn't solve all of
it. It solves it for a while and that's --

CHAI RVAN WHI TE:  Well, for a while.

JUDGE SNEED: For a while.

CHAIRVAN WVHI TE: It |leaves California
practically al one.

JUDGE SNEED: No. | think California

woul d have, under ny preferable alignnent, eight
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Senators and woul d not be alone. However, | do, in
my papers --

CHAI RMAN VH TE:  How many j udges woul d
California have to have to handle just its own
cases?

JUDGE SNEED: | wouldn't hazard a guess
at this point, but I would say it wll be sonewhere
bet ween 15 and 20.

CHAl RVAN WHI TE:  And then --

JUDGE SNEED: Ten at a mni num

CHAI RVAN WHI TE:  So, you woul d have the
same problemw th 11 nan en banks?

JUDGE SNEED: It could be increased,
perhaps, to 15 if it was necessary but at sone
point, this relationship between the size of the
court and the en bank process requires an
adj ust nent .

CHAI RVAN WHI TE:  Well, | nean, it
doesn't sound to ne like the way you would split the
circuit doesn't even solve your --

JUDGE SNEED: It's a conprom se, Justice

Waite. It's a conpron se.
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CHAIRVAN VHITE: It's a conprom se but
It doesn't do much for your basic objection.

JUDGE SNEED: It delays it for a few
years.

COW SSION MEMBER: It |ooks like to ne
t hat your basic objection being what it is about
resol ving the en bank problemisn't all just to
change the en bank process. | nean, you can i nagi ne
the stability of the lawin the United States if we
made up the Suprenme Court each tine, new for each
case drawing on let us say court of appeals'
j udgenent or sonet hi ng.

JUDGE SNEED: Onh, yes, | know.

COW SSION MEMBER It woul d be a
di saster.

JUDGE SNEED:. Yes.

COW SSI ON MEMBER: | nean, we woul dn't
have any stability in the law of the United States.

JUDGE SNEED: | understand that and
that's part of ny concern

COW SSI ON MEMBER:  Yes, okay.

JUDGE SNEED: Not only that but, as |
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say, the chance of the en bank panel not really
representing the majority of the court.

COW SSI ON MEMBER:  Well, |I'mnot sure
that it's the representative part of it that's the
problem It's the instability of it.

JUDGE SNEED: Either way you phrase it.

COW SSI ON MEMBER:  Judge Sneed, excuse
me, but when you cane on the court --

JUDGE SNEED: Twenty-five years ago.

COW SSI ON MEMBER  Sir?

JUDGE SNEED: Twenty-five years ago.

COW SSI ON MEMBER: Wl |, the court sat
en bank to hear --

JUDGE SNEED: Yes. \When we junped from
the 15 we were at one tine when | first canme on the
court up to, | think it was 23, we decided on the 11
man en bank.

COWM SSI ON MEMBER:  When you reached 237

JUDGE SNEED: Ri ght.

COW SSI ON MEMBER:  How did the court
work as a court of 15 with the en bank process?

JUDGE SNEED: Very well. Very sinple.
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Everybody was there. 1[It really served the en bank
pur pose.

COW SSI ON MEMBER. And did they take
any nunber of cases for en bank decision?

JUDGE SNEED: That was very early in ny
career, but they were taking themwhen | cane on.
W took sone thereafter, but it was a closer court.
I mean, we were nore closely bound. W saw each
other nore frequently. W knew exactly where each
ot her stood. Now, we know where each other stands
but there's so many different people to know where
they stand. [It's a nuch nore nmixed bag in that
sense.

One other factor that | would nmention --
and | say this very candidly -- the judges
t hensel ves on this court are really doing |l ess and
| ess of their own work. | am and | think every
other judge is. W're relying nore and nore on
staff for various reasons: the volune of cases, the
structure, and so on.

CHAI RVAN WHI TE: Wl |, thank you, Judge.

It's been an interesting discussion.



10

11

12

13

14

15

16

17

18

19

20

21

22

72

JUDGE SNEED: The skunk at the picnic
wi Il wthdraw

CHAI RMAN WHI TE:  OCh, no. Onh, no. Just
t hi nk of what a skunk skin was worth.

Judge Schroeder ?

JUDGE SCHRCEDER: Good norning. | am
Mary Schroeder. M hone is in Phoenix, Arizona.

| am here because | amnext in line to
serve as Chief Judge of this circuit. | would Iike
to take this opportunity to wel conme those of you who
have not been here before to our building here in
San Franci sco. Judge Sneed, Judge Hug and | spent
seven years overseeing the reconstruction of our
1905 buil ding and the construction of a brand new
structure inside of it. So that, we have a
bui l ding that was designed in the 19th Century to
carry this court through well into the 21st Century.
It is ny hope that it will be a court that is not
di vi ded.

| have been a very cl ose observer of the
adm ni stration of the circuit at |east since the

time that Justice Kennedy was appointed to the
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Suprenme Court and | realized that | was in the line
of succession to be Chief Judge. | have known al

of the chiefs extrenely well who have served during

nmy period of time on the court since 1979. | think
it is not at all inevitable that a court of this
si ze shoul d succeed as well as it has. | believe

that its success in adjusting, in innovating, in
neeting the demands of the present and the future is
due, in very large part, to the outstanding

| eader shi p that we've had.

COWM SSI ON MEMBER: The one thing that
there seens to be sone general agreenment on is that
the en bank process for a court of this size is a
difficult thing to arrange satisfactorily. And that
the 11 person rotating, randomcourt is not entirely
satisfactory, is that right?

JUDGE SCHRCEDER: Well, that was the
concern in 1979 when the limted en bank was
adopted. It was the lynch-pin of the courts not
bei ng divided at that tine.

My experience -- and | have watched it

closely. It is my not always enviable position in
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this court to be what is called the En Bank
Coordinator. That is, | amthe referee and have
been for sonme six or seven years of the en bank
process, up until the tine a case actually goes en
bank before 11 judges. | think you should
understand that the en bank process incorporates a
very lively debate anong all of the judges as to
whet her or not a case should go en bank. The vote
is taken and it is done in a quite deliberative
fashion. The court understands, | believe, that
when the case goes en bank and the 11 judges are
drawn -- and of course, the chief judge is a nenber
of each of the en bank courts -- that then that 11
judge court hears further argunent, has further

del i berati ons.

It has been mny experience that the court
has treated the en bank decisions with great
respect. W understand that this is an adjudicatory
process in which there are a |lot of different kinds
of input that goes into the decision. | believe
that the fears that this was going to be unstable

and unpredi ctabl e have not really been borne out,
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and that nost of the positions are very well| debated
and represented on the en bank courts.

COW SSI ON MEMBER:  Wuldn't it be a
nore stable situation if you, say, had X nunber of
menbers of an en bank court that were the nost
senior, active judges of the court, or the npst
junior -- but you know, where it stays like it is
for a while, where the changes that occur are sl ow?

You' ve got the sanme kind of problem in
a way, that the Suprene Court has. |If you nake a
| ot of changes kind of at randomin the Suprene
Court, you're going to get a lot of instability in
the law. But if the court renains constituted in a
pretty definite way over a |onger period of tineg,
you tend to get some stability. Now, |'mjust
suggesting, couldn't you do the sane thing?

Wul dn't that be nore effective?

JUDGE SCHRCEDER: Well, we did debate
having a fi xed panel that was representative of the
t hree baby judges, the three nost senior judges and
sone in-between. W opted against that because we

thought that it was better in terns of collegiality
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and in respect of the process itself, that everyone
had an opportunity to participate in the sane way.
| think the view of the overwhelmng majority of the
judges is that it has worked out very well. No one
has proposed that that system be changed. So, |
beli eve that the system has worked well and has a
great deal of respect by the judges.

CHAIRVAN VHI TE:  You're quite sure that
this 11 person en bank does not create instability?

JUDGE SCHRCEDER: | don't think that
that has created instability. | believe, as | said
in nmy statenent, that if a court has divisions anong
it, it is because of the differences of point of
view, the social outlook, perhaps, of the judges.
That can happen in a court of any size.

| cane froma court of nine judges to a
court which very soon becane 23 judges and then 28.
| don't want to go back to a small court. Wile I
speak only for nyself, we have a great many
backgrounds of judges on our court. That's one of
t he wonderful things about the court. W have

several who have cone fromsmall state courts into
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the federal system and | don't think that any of
themwant to go back to a small court. There are
great strengths in having many col |l eagues and being
able to share your views and have the input of the
vi ews of (indiscernible) colleagues.

I would Iike the Commi ssion truly to
take away the understanding that this court has
survived disasters that no other court has had to
face. Sonme of them have been of human origin and
some of them not of human origin. But we have, for
the past three or four years, had a great nunber of
vacanci es whi ch has made things very difficult. W
have survived an earthquake that |eft us honel ess
for years here in the tenderloin of San Franci sco.
We have had, over the past decades, to face repeated
charges that we shoul d be divided and have had to
cope with a nunber of different proposals for
di vi sion that have been very distracting.

|"mvery delighted that this Comm ssion
has been appointed and I hope that you will help put
those kinds of distractions to rest for ny chief

j udgeshi p.
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COMM SSI ON MEMBER:  Woul d you settle for
nost of it, Judge Schroeder?

JUDGE SCHROEDER: Mbost of it at |east.
I"'mstill sending Judge Hug vitamn pills and | hope
he's taking them

My concern is for the future. W are
seei ng communi cati ons change very rapidly. |
believe the next frontier is not in changing the
structure of the appellate courts but in adopting to
t he changes that we are seeing in technology. W're
pl ayi ng catch-up. W' re just beginning to
under st and how t o use dat abases and how to get at
t he decisions of other courts quickly, how to know
what issues are pending within all of our courts so
that we can be prepared better to decide those
i ssues. | have learned fromwatching this court
that the courts inprove through a process of
evolution and adjustnment. | think that the 9th
Circuit has been the |eader in this.

COW SSI ON MEMBER: Do you think this
vi deo conferenci ng net hodol ogy as it cones on wll

li kely be the wave of the future?
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JUDGE SCHRCEDER:  Onh, | think we wil|

use it to a great extent. |I'mnot a believer in
doing away with face-to-face oral argunents with a

| awyer standing before a court. | certainly believe
t hat judges should get together on a face-to-face
basis which we do, quite frequently. But | think
that in the future, we wll not be dependent on air
travel in order to have sone kind of face-to-face
comuni cation. The 2nd Crcuit is using it quite
extensively now.

COW SSI ON MEMBER  -- use it, but the
judges still travel but the |lawers don't.

JUDGE SCHRCEDER: The | awyers.

COW SSI ON MEMBER But for it to be
fully effective in certain cases, it needs to be
judges as well as | awyers.

JUDGE SCHROEDER: COh, yes, and we're
only a step away --

COWMWM SSI ON MEMBER: Do you think that's
what's goi ng to happen.

JUDGE SCHRCEDER:  Oh, | think so. And I

think we're only a step away from doi ng that for our
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notions. For many years, we did notions by
tel ephone. |If you can do it face-to-face on a
screen, it's an inprovenent.

COM SSI ON MEMBER:  What does that add
to the equation about the structure of courts of
appeal if the wave of the future is a heavier use of
vi deo conferencing say, 10, 15, 20 years hence, only
the nost inportant cases are argued face-to-face,
the rest of themare dealt with in that way? Wat
do you think that nmeans for the structure of the
courts of appeal? Not just the 9th Circuit, but
other courts as well?

JUDGE SCHROEDER: Onh, | don't think it's
i nevitable that that is what will happen. For
exanpl e, courts now nati onwi de are deciding 30 to 40
percent of the cases -- the federal appellate courts
Wi t hout oral argunent. | nean, | see the capacity
for video as permtting there to be argunent in sone
of those cases and so you'll have a better quality
decision. | don't think it nmeans that we're going
to do away with or dimnish the quality of human

participation in face-to-face --
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COMM SSI ON MEMBER:  So you don't really

think it nmeans anything in respect to the structure
of the courts of appeal ?

JUDGE SCHRCEDER: No, except | think
there's great potential for greater efficiency and
for greater collegiality.

CHAI RVAN WHI TE: | suppose that if you
used the video technology, it mght substitute for a
| ot of the staff work.

JUDGE SCHROEDER: That is ny hope,
Justice Wite.

CHAI RMAN WHI TE: It is?

JUDGE SCHRCEDER: | think that nost of
the reliance on staff that has cone to pass that
Judge Sneed referred to, which is certainly not
unique to this court, but is the fact that we' ve
gotten so good at produci ng docunents. | think if

we can get a little nore face-to-face human cont act

CHAI RVAN WHI TE: And | suppose it m ght
even get into your cal endar work, the category of

cases that has just nunber one weight?
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JUDGE SCHRCEDER: Yes, | think that
coul d happen too.

CHAI RMAN WHI TE: Especially if they are
counsel ed.

JUDGE SCHRCEDER: |If they're counsel ed,
yes. | believe that we should offer sone form of
argunent to as many counsel ed cases as we can.

So, in conclusion, I would sinply |ike
to say that this court has been and will continue to
be, if | can have anything to do about it, an
extraordinarily resilient institution. It deserves
positive recognition for that. It has overcone
obstacles no other court within nenories had to face
and none of these problens have had anything to do
Wi th structure and none will be solved by
restructuring the geographi cal alignnent.

| thank you very nuch

COWM SSI ON MEMBER: May | ask one nore
guestion?

JUDGE SCHRCEDER:  Yes.

COWM SSI ON MEMBER: I f Congress were

m nded to divide the circuit, how would you
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recommend that it be divided?

JUDGE SCHRCEDER: Wl l, there's really
no good answer to that. The nost often proposed
split is the one that Judge Sneed addressed, which
Is to split off the Northwest and | eave the four
states. There are problens with that. Hawai
doesn't want to be a part of it and California has
never had sufficient judges to decide its own
caseload. W would inmediately have a court that
woul d have to add judges in order to just cope with
t he exi sting casel oad.

So, | don't think there is a very
acceptabl e split fromthe standpoint of judicial
adm ni stration. Perhaps the nost politically
accept abl e one woul d be just (indiscernible) the
Nort hwest, but | certainly hope that will not
happen.

CHAI RVAN WHI TE:  Thank you, Judge.

JUDGE SCHROEDER: Thank you.

JUDGE THOWPSON: Good norni ng.

CHAI RVAN WHI TE:  Good nor ni ng, Judge.

JUDGE THOWSON: M nane is David
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Thonpson and | ama judge of the 9th Grcuit Court

of Appeal s.

CHAIl RMVAN WHI TE:  Yes.

JUDGE THOWPSON: Like the trial |awer
sai d when he was addressing the jury, "I don't mnd

I f you |l ook at your watches, but if you start
putting themup to your ear, I'lIl know I'min
trouble."

W have 28 slots on our court, 21 are
filled. W have seven vacancies and we have the
wor k of 17 dedi cated senior judges that hel p us.

Qur judges conme from each state, counting the
seniors and the actives, of all of the nine western
states. W have male, fenale, H spanic, African
Anerican, Asian, Caucasian. Sonme of our judges were
trial |awers, sone were career judges, sone have
been | aw professors. W have this trenmendous
diversity which I suggest is a benefit and one which
cones primarily froma large circuit.

If you recall your days as a trial
| awyer when you were faced with wi tnesses on the

ot her side of the case who were aligned by kinship
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or enploynent or association, renenber the trial

| awyer saying that "the farner and the farner's wfe
and the hired hand are all one wtness." And

I ndeed, we used to view themthat way. 1In a smaller
circuit where you have a nore unified viewpoint,
background, experiences, the tendency is that you
may well get a one judge appellate banner. The

| i keli hood of that happening in the large circuit is
greatly di m ni shed.

W' ve tal ked about the en bank process
in the 9th Circuit and whether it is representative
and whether it's consistent. | think the thing you
should bear in mnd is that in 1997 in the 9th
Circuit, there were 8,500 case term nations. Over
the years, there have been 30 to 35 en bank votes.
Typically 15 to 20 cases go en bank. But the |aw of
this circuit is made by the three judge panels as it
is in any circuit.

Wth an 11 judge en bank court, let's
suppose we had a circuit with 11 circuit judges.

You had a decision by the en bank court of 11

judges. Do you say we have achieved a purity of
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justice as a result of this? Al of our judges have
partici pated. W have this marvel ous deci sion.
Suppose you have 28 judges and your en bank court is
11. Has the decision becone |less pure? It's stil
an 11 judge decision. How has that decision -- the
purity of justice been tainted by the fact that 11
judges have signed on to it?

JUDGE MERRI TT: Can | suggest that there
is a problem

JUDGE THOWPSON: Yes, sir.

JUDGE MERRITT: That is, if the next
decision in the same general field is going to be by
a court of 11 different judges, you are |likely not
to be able to maintain nmuch stability in the | aw of
the circuit. No one would suggest, | suppose, that
the Suprene Court of the United States be
reconstituted every three nonths or at each case for
the sinple reason that you woul d not maintain
stability very well. It would seemto ne that
you' ve got the sane problemw th an en bank process
which is supposed to maintain stability of the

circuit. You ve got the sane problemw th an en
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bank process that reconstitutes the court each tine
for each case.

JUDGE THOWPSON: That's absolutely
correct. The only fallacy in the whole thing, Judge
Merritt, is it hasn't worked out that way.

In our 9th Circuit, so long as we have
had the 11 judge en bank court, we have not had
anot her 11 judge court, en bank court, overruling
the earlier 11 judge en bank court. Experience and
the facts are that there has been consistency as a
result of our 11 judge en bank court, even though
t heoretically, the problemyou suggest, sir, is
absol utely there.

JUDGE MERRI TT: What woul d you say about
the 11 judge en bank if the court grew to 40 active
j udges?

JUDGE THOWSON: | would say it's the
sane. If we're looking for purity of decision, of
justice, you have the sane justice because you stil
have the 11 judges deciding it. |If we are |ooking
for a decision that is representative of the judges

Within the circuit, it is |ess representative. But
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the challenge to the circuits fromyour own
materials, as | understand it, is to dispose of the
casel oad expeditiously and effectively, consistent
wi th fundanmental concepts of fairness and due
process. | submt that woul d be achieved through
the 11 judge court.

There are other institutions in our 9th
Crcuit. W have tal ked here about the circuit
court, but let me nmention briefly our Conference of
Chief District Judges in our circuit. This
conference neets tw ce-a-year. Judge Browni ng has
been on that conference. Through it, there is an
exchange of ideas and there is an exchange of
expertise fromthis w de area. Al'l of the
districts in this 9th GCrcuit participate. The
wi der the sanpling, the greater the chance for
i nnovati on whi ch has been the case.

But there's another thing. Those of you
who may have practiced trust |law would be fam liar
wWith the spray or the sprinkling trust. You know,
the theory like the garden hose. You spray the

wat er over to the bare part of a | awn where it's
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needed. So, on the trust, you take the benefits and
you sprinkle them spray themto the beneficiaries
where it's needed. Here in our 9th Crcuit, because
of the nunber of district judges we have, we can
spray or sprinkle judges to the dry part of the |awn
where they're needed. |If there's a death or a
resignation in a particular district, or a high
vol ume of cases, we can take judges froman area
that's not so heavily inpacted, and spray and send
judges into the area that needs it. The large
circuit can do that.

CHAIRVAN WVHI TE: It seenms to nme, didn't
| read that this spraying cones fromthe central,
nost|y?

JUDGE THOWPSON: Fromthe centra
district of California?

CHAl RMVAN WHI TE:  Yes.

JUDGE THOWPSON: It's got the greatest
wat er power and the bi ggest hose.

CHAI RVAN WHI TE: Yes. And yet, the
caseload of the Central District is increasing the

nost rapidly.
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JUDGE THOWPSON: Yes, it is. If you

think of the sprayer and the place fromwhere the
judges cone, they don't conme fromthe Central
District. They are put into the Central D strict.
The Central District is the district that needs the
j udges.

CHAI RVAN WHI TE: Al right.

JUDGE THOWPSON: For exanple, we have
another institution is our Conference of Chief
Bankruptcy Judges. They have the sane ability to
exchange i nformation and to share judges. But they
have a uni que program the Wrkl oad Equalization
Program By this program a bankruptcy judge in the
Central District, Justice Wiite -- and perhaps Chief
Judge Mund m ght talk nore about this -- will have a
sinple Chapter 7 distribution case. You know,
there's not nmuch for a bankruptcy judge to do in a
Chapter 7 case unless there's an adversary
proceedi ng, a question of dischargability. Now we
have a case within a case.

What the Central District has been able

to do is to transfer these adversary proceedi ngs,
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the case-within-a-case, to Idaho or to Al aska, to
districts that are not as heavily inpacted. The
transferee judge then handles the pre-trial notions,
all of the discovery, and will actually conduct the
trial. He will come into the Central District and
try the case. The Southern District of California
In San Di ego has done the sane thing. You can do
that in alarge circuit. |If you split the circuit,
we can't.

COWM SSI ON MEMBER:  Nobody's really
conpl ai ni ng about the circuit nature of |arge
circuits. | haven't heard anybody say that the
problemis not the court of appeals. It's the
circuit nature of it. Nobody says that. Everybody
says the problemis the court of appeals. Wen
sonebody points to a problem they all say it's the
court of appeals. They don't say it's anything
el se, do they?

JUDGE THOWPSON: Wl |, there are no
other problens. | agree with you, Judge Merritt.

If the only problemis the court of appeals, then

I"mvery nmuch relieved because | don't see a problem
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t here.

COW SSI ON MEMBER:  Good goi ng.

JUDGE THOWPSON: Thank you, sir.

COW SSI ON MEMBER:  Thank you.

(Recess.)

CHAI RMAN WHI TE: Ladi es and gent| enen,
we're running a little bit behind. W're going to
| et you know when your tine is up and maybe we'l |
even give you notice that you' ve only got two
m nut es.

Who is -- oh, | know who it is, Cathy
Catterson. | understand that you are the single
person who adninisters the entire circuit.

MS. CATTERSON. During ny lunch hour, I
do that.

CHAI RVAN WHI TE: Wl |, anyway, go ahead.
| appreciate that talk we had sonme nonths ago.

M5. CATTERSON: Thank you. Thank you,
Your Honor.

My nane is Cathy Catterson. | amthe
Clerk of Court for the 9th Grcuit. | have been so

since 1985. Prior to that, | worked in a variety of
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staff positions in the 9th Grcuit since 1979.

In starting, | don't want to really
repeat all the things that have been said this
nmorning. | really would like to respond to
questions. There may be a fewthings I can hit on
fromny perspective as the court manager.

Before doing so, | really would just
like to say to the Conm ssion, | think you have a
tough job. There's a lot to be done. There's a |ot
of information out there and I w sh you well in your
endeavors.

The other thing, as was nentioned by
Chi ef Judge Hug and ot her judges of the court, is
that we open our files to you. W have a |ot of
i nformati on, happy to share it with the research
staff that's working on the project. W invented
the wheel a few times around here and have | earned
fromour m stakes, |earned fromour successes and
woul d really be happy to share that information with
t he Commi ssi on.

You have ny statenents. You have the

report that the court prepared and submitted to the



10

11

12

13

14

15

16

17

18

19

20

21

22

94

Comm ssion. | would just like to hit on a few major
itens and then really try to respond to your
questi ons.

The one thing that has been nentioned is
that we have an excellent court staff, fromny
perspective. | think one of the challenges in a
| arge court is finding that bal ance between what's
the role of the judges and the role of the court
staff. | think we've tried to achieve that. W' ve
wor ked together as a teamin making that happen.

| would Iike to comment briefly on
really, | guess, four topics. One is the
Adm ni strative Units Plan, sort of the history of
that and how it evolved, particularly with regard to
the court staff. Secondly, the use of technol ogi es
-- all of these topics have really been referred to
already. Third, a little bit about the statistics
of the court of appeals and then finally, maybe a
little bit about sort of the innovations that the
court has evolved over the years, particularly
t hrough a | ong-range pl anni ng process.

The Adm nistrative Units Plan, | think
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as you know, evolved in response to the Section 6
report in 1978, the ommi bus judge (indiscernible).
When you go back into our files, it's sonmewhat
Interesting to read how that cane about. | think in
response to a coment by then Chief Justice Burger
that we should divide into these adm ni strative
units. What's interesting to knowis that prior to
doing that, we did try this regional cal endaring
experinment. | mght add that that was actually
recommended by then Chief Judge Browni ng, which goes
to show you that he's always willing to try
sormet hi ng.

COWM SSI ON MEMBER:  And he nay be wrong.

V5. CATTERSON: The experinent, as
mentioned, was tried for the six nonths. W have a
|l ot of information in the files show ng how t he
panel s were drawn, how the casel oad was supposed to
be bal anced anong and between the various regions,
what the goals of the programwere. As noted, it
was deened to be not a particularly successful
experi nment.

COW SSI ON MEMBER:  How di d you draw the
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panel s? D d you set three divisions of the court up
on a territorial basis?

M5. CATTERSON: Yes, it was
geogr aphically based. But what the records show --
and | nust say, | was not here at the tine. | was
just comng to the court in 1979. But what the
records indicate is that there was an attenpt to
bal ance. So, there was, at sone points as it was
first proposed, Las Vegas was going to the south at
some points, and --

COMWM SSI ON MEMBER:  You're trying to get

t he nunbers right so you can take care of the

casel oad?
MS. CATTERSON. Correct, right.
COW SSI ON MEMBER:  You nenti oned
experinmentation. | don't believe you ever

experinmented with subject matter panels though, did

you?

M5. CATTERSON: There was a nunber of
attenpt to do so, but no, we have not. | think our
i ssue coding has really been -- in our trying to put

cases together that raise the sane issues is nore of
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a response to subject nmatter paneling, or subject
matter assignnents.

COW SSI ON MEMBER:  So, we don't know
whet her that would work or not?

M5. CATTERSON: | think the court has
di scussed it on nunerous occasi ons and has not
enbraced the idea.

COW SSI ON MEMBER:  But you still don't
know whet her it would work, do you?

M5. CATTERSON: Correct.

COW SSI ON MEMBER:  You haven't tried,
right?

VMS. CATTERSON. Well, correct, yes. 1In
fact, that was a nunber of tinmes Judge Browni ng has
proposed that as well in certain [imted areas that
we attenpted to try it.

The Admi nistrative Units -- but as
i ndi cated, the experinment did not continue. What it
did denonstrate was that there was an inbal ance
anong the cases, anong the regions of the circuit,
in terms of the age of cases. That evolved into

trying to sort of schedul e panels so that the age of
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t he cases would remain the sane.

JUDGE RYMER. Was there any
adm ni strative reason why the court of appeals could
not be organi zed either geographically in divisions,
or in divisions that would float -- that is, that
woul d not be geographically based, but would sinply
be conposed of, pick a nunber, nine people, 11
peopl e, 12 people, whatever. |Is there any
adm ni strative reason why that could not be
supported as the circuit is presently supported?

MS. CATTERSON: Adm nistratively, no. |
think you could do it. But it was interesting as
the plan was first adopted, the Administrative Units
Plan, it was sort of the reverse. Under the plan
when it was then adopted in 1980 is that we were
going to have phases of this plan. The concl usion
was sort of the reverse that the judges should stay
t oget her for adjudicative purposes, but we should
divide the staff. | think at that point, we' ve said
we're going to do phase one where we send a few
people to the south and one person up north. But

then we're going to consider phase two and see how
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nore staff could be decentralized.

| think with the introduction of
technology that it's recogni zed, at |east as |long as
the court remained adjudicatively united, there was
really no reason to do that other than, | nean, they
are admnistrative units. The staff that are in the
admnistrative units really are there primarily to
provide adm ni strative support. But to answer your
guestion, | think, yes, we could centrally
adm nister three different -- in nmy judgenent woul d
be al nost three different courts of appeals.
think particularly with the changing growh of
technol ogy, electronic case files and the like, to
sonme extent the use of video conferencing would aid
in that.

But as | point out, I think we've kind
of gone alnost a little bit of 180 degrees in the
Adm ni strative Units Plan in that now we're talking
about -- or at least what |I'm hearing the proposal
is to split up the judges and keep the staff
t oget her.

JUDGE MERRI TT: About the en bank
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process, do you know about how many en bank
petitions you get and how many votes you take where
a judge suggests an en bank vote? Do you know?

MS. CATTERSON: Judge Merritt, | believe
we get in the nei ghborhood of naybe about nore than
1,000 en bank suggestions a year. | believe --
Judge Schroeder knows better than | and the judges
of the court -- there nay be votes in the
nei ghbor hood of between naybe 35 to 50. There's
also a |l ot of other discussion going on prior to the
vote, you know, recomendati ons.

COM SSION MEMBER:  Is it your
perception that the votes are often -- of course,
you're taking all of the active judges voting, the
votes are often close in the en bank, whether to en
bank a case or not?

M5. CATTERSON: | amnot privy, Judge
Merritt, to all of that, but ny inpressionis is
that they're not all that close. There may be a few
cases in which they are close.

COW SSI ON MEMBER: Do you know whet her

there are many cases that fail by two votes or three
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vot es where, you know, you've got seven or eight or
ni ne people who voted for en bank and it fails?

M5. CATTERSON: | really don't know that
that well, to be honest, Judge.

CHAI RMAN WHI TE:  You have two m nutes
left.

MS. CATTERSON: Technol ogy, | think
we've heard a little bit about that.

Statistics, | would just urge the
Comm ssi on when we're | ooking at all those nedian
times -- | think that vacancies on the court have
had a significant inmpact on the court. | think
through the efficiencies that have been referred to
earlier by our conference and oral argunent, the
ability to sort of attenpt to keep up. But the
delay is in the period of awaiting from conpletion
of rethink to getting an argunent date. | think
when you | ook at the statistics, you will see that
that is supported by it.

But | would say that statistics -- |
nmean, | always hear you could find a good statistic

to present any argunent if you could find it, but I
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woul d tell you to | ook carefully. As Judge Hug
pointed out, if we had had our full conplinent, I
think the court would have literally been able to
reduce its backl og.

The ot her just one point is with regard
to the caseload of the court. Justice Wite spoke
about our 1, 3, 5, 7, and 10 process. Were we have
seen the growmh in the caseload of the court is in
t he one weight category. The 3, 5, 7 and 10 have
remai ned with a one or two percentage increase over
the last five, ten years.

CHAI RVAN WHI TE: How many are the | owest
wei ght category -- how many of them are counsel ed?

M5. CATTERSON. O the one wei ght
screening? Ml ly Dwyer, who is our chief deputy
woul d know better, but | would say about 80 to 85
percent are pro se cases.

CHAI RVAN WHITE: | see. Al right.

COW SSI ON MEMBER:  What percent age of
your cases get put in the highest category?

M5. CATTERSON:. The 10 weights are very

much a limted bl ockbuster, as we call them Maybe
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20 cases a year. The bulk of our cases, about
another third of the cases, are in the 3 weight
category. About 15 to 20 percent are in the 5
wei ghts; five to seven percent in the 7 weight
cat egory.

COM SSI ON MEMBER:  Ms. Catterson, |
know your tinme is up, but does your office provide
the staff attorneys for the court?

M5. CATTERSON: Yes, Your Honor.

COWMWM SSI ON MEMBER: How many are there?

MS. CATTERSON: | believe there are --
think we are authorized -- | believe the nunber is
about 42, 48 -- 48 authorized positions. W are
able to sort of fluctuate that nunber a little bit
because the court has a policy of having a five year
cap. So that neans that we have the ability to sort
of hire newer people at |ower salaries. Therefore,
we can nore-or-|less get nore bang for our buck.

COW SSI ON MEMBER: Does the tota
nunber continue to go up annually or periodically?

M5. CATTERSON: It's a national fornula

that is tied into the casel oad of the court of
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appeal s.
COW SSI ON MEMBER:  Thank you.
CHAI RMAN VHI TE:  Thank you.
M. Crcuit Executive?
MR. WALTERS: Thank you, Justice Wite.
My nane is Geg Walters. | amthe
Circuit Executive for the 9th GCrcuit. | promse to

keep nmy remarks brief.

As you know, ny office has subnitted
vol um nous materials to the Conm ssion and | won't
try and reiterate what is in all of those. 1'd like
to focus ny remarks on three sinple facts and these
are:

(1) That the 9th Circuit is, in fact,
much nore than the court of appeals.

(2) That the judges and the staff of
the 9th Circuit do not want to see this circuit
split.

(3) That this circuit has a |ong
tradition of experinentation, innovation and
| eadership that is thriving and should serve as a

nodel for growmh in the rest of the Judiciary.
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As you know, there are 28 active and 17
seni or judges, but there are also 99 active district
judges in this circuit and 52 senior judges. In
fact, there are 53 senior judges now with Judge Bill
Browni ng taking senior status a week or so ago. In
addition to that, there are 75 bankruptcy judges and
70 magi strate judges -- al nost 5,000 enpl oyees in
the Cerk's Ofice, Probation and Pre-trial O fices,
and Defender's Ofice in this circuit. In total, we
have 342 judicial officers out here hearing 369, 000
cases.

That's a lot of judges. That's a |ot of
cases. That's a lot of judges handling a | ot of
cases. But the fact of the matter is that that
won't change a bit if you split this circuit. If we
divide it into two or into three sections, we wll
still have 342 judicial officers handling 369, 000
cases. The only difference that we will have if we,
in fact, divide this circuit along those lines is
that we will have two or three adm nistrative units
supporting those judges rather than the single and

coherent hone that we have now
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I think that would be a m stake and |
think it would be an expensive m stake. |'ve
cal cul ated and submitted to you ny estimate that the
start-up cost of establishing another circuit is
going to be sonewhere in the nei ghborhood of $42
mllion. 1t's going to cost at least $4 million
dollars, maybe a little bit nore than $4 mllion
every year thereafter to run a second circuit in
ternms of duplicative expenses. | think that's an
expense that is not necessary and should go away.

Let nme turn to ny second point which is
that the judges of this circuit do not want to see
this circuit split. You ve heard that really,
anongst the circuit judges, there's just a handf ul
of judges that would like to see the circuit split.
The sane kind of relationship is true anongst the
district judges, magi strate judges and bankruptcy
judges. In fact, | think even stronger. The
Judi cial Council of this circuit, which is our
governi ng body, the body that | actually work for,
voted in April to oppose any effort to split the

circuit. They reconsidered that again in May and
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voted again to oppose any effort to split the

circuit.

Justice Wite,

CHAI RVAN VWHI TE:

MR WALTERS:

What was the vote?

There was one vote in My,

that disagreed with that position.

There were nine voting nenbers on the council, so

the vote was eight to one.

menbers of the counci

ni ne nmenber

COMWM SSI ON MEMBER:

MR WALTERS:

How many of the

are there?

There are nine. W have a

council, four circuit judges, four

district judges and the chief judge are the voting

menbers. W al so have senior district judges,

magi strate judges,

not vote.

been any conpl ai nts,

the circuit

COMW SSI ON MEMBER:

as far

and bankruptcy judges. They do

Ther e have never

as | know, about the way

itself is admnistered. Al of the

suggestion has to do with the court of appeals,

doesn't it?

Vi ewpoi nt .

MR. VWALTERS

That

is certainly ny
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COW SSI ON VEMVBER: | mean, where the

criticismcones from people who are suggesting a
split, it doesn't have to do with the circuit itself
as a unit so nuch as it has to do with what people
percei ve are weaknesses in the appellate process?

MR. WALTERS: That is correct, sir.

CHAI RMAN WHI TE:  Well, isn't there a | ot
of criticismthat the staff is doing too nuch of
what the judges ought to do?

MR WALTERS: Well, that, | think, is --

CHAI RVAN WHI TE:  That's admi ni stration?

MR, WALTERS: | think Judge Merritt's
point is that that is a court of appeals issue and
not a circuit-wide issue. | don't think we have
that criticismlevel ed anywhere else in the circuit
at the district court or bankruptcy court |evel.

But | think that | have certainly heard that at the
court of appeals level, that the staff is
(indi scernible).

But | have a unique position in that I

travel not only this circuit and neet with the

judges regularly, but | travel nmany other circuits
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and neet with judges el sewhere. That criticismis
not a 9th Grcuit criticism That is uniform
t hroughout the United States.

| agree with Judge Merritt and I won't
bel abor ny point here, but I will just say that this
circuit runs and runs very well. There is very
little criticismon the way that we operate as a
circuit as a whole. | think if you turn to the --
you heard in Seattle that the Federal Public
Def ender s unani nously oppose splitting this circuit
and |ike the structure that we have built here. |
think if you talk to the clerks of court or to the
chief probation officers, it may not be unani nbus in
support of this institution as we've billed it, but
| think it would be very close to unani nbus. There
may be one or two, but |I'mnot aware of who they
woul d be.

| think that sane kind of a pattern
holds with the district judges and the nmagi strate
judges. W took a poll some years back, actually,
at one of our circuit conferences and there was

overwhel m ng support in keeping the circuit intact.
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There was 85 percent of the judges at that tinme that
voted in favor of keeping it intact. | don't think
that there's been nuch attrition in those rates
si nce then.

| will save your tinme and | wll close
with that. Thank you very nuch.

CHAI RMAN WHI TE: Oh, good. Thank you,

THE CLERK: WII| the next panel cone
forward? The Honorable Terry Hatter, Geral dine
Mund, Honorabl e George Niel sen, Elizabeth Perris,
and t he Honorabl e Sandra Snyder.

JUDGE HATTER: M. Chairman --

CHAI RVAN WHI TE:  Judge Terry, you hay
proceed.

JUDGE HATTER: Thank you.

M. Chairman, other Menbers of the
Commi ssi on, and Executive Director, Professor
Meador, I'm Terry Hatter. [|'mthe Chief Judge of
the Central District of California.

It's interesting to ne as |'ve |istened

to Judge Merritt, in particular, when he says that
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he understands that the problemis the court of

appeals. Well, | think he's been |istening to a | ot
of district judges. They often say that. I n
fact --

COW SSI ON MEMBER:  You don't say that
on the 6th Crcuit, do you?

JUDGE HATTER OCh, yes, every circuit, |
believe. In fact, the definition they give of an
appel l ate judge is one who cones on to the
battlefield after the battle has been won, just to
shoot the wounded or sone say, "to resurrect the
dead."” But | think that that's just an anecdot al
kind of thing that you get fromdistrict judges.
They don't say the sanme thing when they sit by
designation with the circuits. They all of a sudden
have a different mnd-set about it. So, | don't put
much stock in that.

| Iistened, however, to our Circuit
Executive and | quite agree with himthat this
circuit is run very efficiently. I1'mglad that the
Chai rman has | ooked at sone of mny renmarks where

attenpted to give you the thoughts of sonme of ny
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fellow judges. Wiile | amthe chief judge, | don't
pretend to represent sone 27 active judges, 12
senior district judges, 21 to 22 bankruptcy judges
and 20 nmagi strate judges. W have over 80 judici al
officers in our district alone.

If you' re tal king about structuring and
all, it my be that the Central District of
California needs its own circuit. | don't know W
represent nore than a third of the popul ation of the
entire 9th GCrcuit, over 17 mllion people in ny
district. Yet, we have great diversity on the bench
as well as anong the litigants and the | awers
representing the --

CHAI RVAN WHI TE: Are you getting enough
wor k out of seniors?

JUDGE HATTER: Ch, we could not nake it
if it were not for seniors. Justice, you' ve hel ped
with the 9th Grcuit and other circuits. Qur
seniors have provided us with a trenmendous anount of
work. | nust say, even though I'mnot a senior
nyself, | take great unbrage with this notion that

they have to be certified for 25 percent. Qur
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seniors do far nore than that. |It's an insult to
them They help at the circuit |evel, as one of our
seni or judges points out, with the nother |oad for
provi di ng judges in other parts of this circuit
where there's a need. If you were to take
California out, then | don't know where you woul d
get nost of your visiting judges to hel p.

It's particularly of great concern to ne
as a district judge that | can report to you.
Wiile I don't represent all of the divergent views
of ny coll eagues, | can say that they're unani nously
opposed to a split of California. California has
enough probl ens, as you know. | nean, we may not
even have a state bar as | stand here, at |east an
integrated state bar. But while we have fought
anong ourselves for time and nenorial, certainly
fromthe time that California entered the Union, as
to whet her we ought to be split perhaps into two or
even three states. W don't want the great
Nort hwest, or those within the beltway, to tell us
that we have to be split. It doesn't make very nmuch

sense that you would have nenbers of the sane bar
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operating under different circuit lawitself.

COW SSI ON MEMBER:  Judge Hatter, let ne
ask you this question.

JUDGE HATTER  Yes?

COW SSI ON MEMBER. One of the proposals
that has been nade to this Conm ssion along the way,
nore than once, is that one way to address the court
of appeals problens -- that is, the heavy burdens,
the load, the need for ever nore judges there -- is
to shift sone of the review function to the district
| evel --

JUDGE HATTER  Yes.

COWMWM SSI ON MEMBER: -- by constituting
by anal ogy to the Bankruptcy Appellate Panels.

JUDGE HATTER: That's right.

COWM SSI ON MEMBER:  Constituting
district judge panels -- you m ght even have two
district judges and one circuit judge --

JUDGE HATTER  Yes.

COWM SSI ON MEMBER:  -- but these panels
at the district level reviewng certain kinds of

cases. \Wat is your reaction to that proposal?
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JUDGE HATTER: Well, 1've sat on
appell ate panels in Guamand in the Northern
Marianas. |In fact, the very last one in the
Nort hern Mari anas before they got their own Suprene
Court. It functioned well adm nistratively, or it's
just one other layer. Qur decisions then went on to
the 9th Crcuit. You can't do it w thout the person
power. We're already inundated with cases. | don't
know how t hat woul d operate nore than just

theoretically unless we were able to not only fil

t he vacancies that we have right now -- we have at
| east three anong the district judges. It would
require not only filling the vacancies, but

provi di ng nore person power. Conceptually, it could
wor k.

| | ooked at Professor Resnick's paper
and | agree with her on a lot of these things that
you, as a Comm ssion, ought to be | ooking not at
nunbers -- and |I'msure you' re not just |ooking at
nunbers because that's not what this is about. W
know, however, that it is about a political nove.

If there is to be this political push and you are
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part of it, then | would suggest, as | did in ny
papers, that we try the experinent that was not
really given nuch of a chance back in 1979. That is
to go to formal divisions.

You woul d have the judges resident in
each division, which may be pretty nuch based on the
adm ni strative units that we have now. Have those
judges decide the cases in their particular or
respective divisions. Were there's a problem you
could have a limted en bank. O course, |I'mvery
interested, as you are, in what this [imted en bank
ought to consist of, howit would operate. | quite
agree with Judge Merritt that it should not be just
drawn as though you were at a crap table in Las
Vegas. | would envision, for exanple, if we were to
have divisions that there m ght be four judges in
each divi sion who woul d be selected by their
respective fellows, and then the chief judge. So,
you would have a |limted en bank of 13. Then, of
course, the magjority of that body could ask for a
full en bank, and together with sone of the kinds of

t echnol ogi cal advancenents that we already have, we
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coul d have a full en bank.

COW SSI ON MEMBER: Repeat that. You
had three adm nistrative --

JUDGE HATTER: W woul d have three

adm nistrative units --

COMWM SSI ON MEMBER:  -- or four --
JUDGE HATTER  -- four judges and the
chi ef judge, so you would have 13. |If seven of that

13 wanted to have a cl ede en bank, a full en bank,
you could have that. There's no reason if the
nunber were to grow to 40, that you could not have
that with the tel econferencing.

COW SSI ON MEMBER: W' ve concentr at ed
so heavily on the 9th GCrcuit, but let nme ask you a
guesti on.

JUDGE HATTER  Yes.

COWM SSI ON MEMBER:  Judge John Newnan
fromthe 2nd Grcuit --

JUDGE HATTER  Yes?

COWM SSI ON MEMBER:  -- suggested that we
try -- that our Conm ssion nake sone

recommendati ons about jurisdiction. W haven't had
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much luck in trying to get Congress to do anything
about, say, diversity or inplant (indiscernible).

JUDGE HATTER: O course.

COW SSI ON MEMBER: He suggested that in
certain categories, adjacent diversity being one of
them maybe other categories that depend heavily on
state law, say, |ike ERISA cases, that you have to
file those cases in state court, to begin with. You
can then, if it is a diversity situation or a
federal question |ike an ERI SA case, you can then
petition to renove to the federal court, but only
under certain criteria. That is, you would have to
show that the case has sone potential for hone
cooking or has sone potential for whatever --

JUDGE HATTER: Certainly.

JUDGE HATTER: Make up a set of
criteria. That will tend, over tine, to counteract
this tendency to ever nationalize the law in the
United States. At |east you wouldn't just be having
everything always increasingly in federal court.

What's your view of that as a way of

trying in the future to conbat this ever increasing
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federal jurisdiction?

JUDGE HATTER  Again, it is a way that
could work, but I'mnot sure it could work
politically any nore than on the crimnal side where
we're having so many what ought to be local matters
handl ed in our district courts. W're becom ng
courts of general jurisdiction, as you know. It
concerns ne greatly. | don't disagree necessarily
with my colleague on the 9th Circuit who has
suggested that there should be no cap on the nunber
of judges. So you take care of all of the matters
that conme before you and you don't worry about what
Judge Newman has sai d.

But | think Judge Rhinehart perhaps goes
a bit farther than I would go because | think,

i ndeed, that there ought to be a cap on the kinds of
matters that are handled in the federal court. |
think we ought to be a court of limted
jurisdiction. That we ought to be handling nmatters
of constitutional dinmension and not the things that
our "brethren and sistern” in the [ocal courts can

handl e.
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CHAI RMAN WHI TE:  Two m nut es.

JUDGE HATTER Al right, thank you.

| just want to nake it very clear that
whi | e we have sone divergent views anong the
district judges, the bankruptcy judges. And ny
col | eague, Chief Bankruptcy Judge Geral di ne Mund
wi Il be speaking to you with nore particularity
about the bankruptcy capitol of the nation which the
Central District also happens to be. But we are, in
general , opposed to the split of the circuit and
unani nously opposed to any split of California. It
just does not make sense at all in any way that you
woul d want to reach a structuring that woul d neet
t he needs of the Northwest, and we know that there
are sone parochial needs there.

The suggestion is that if there's to be
a split of the circuit even, that it should
certainly have states and jurisdictions |like the
Nort hern Marianas and Guam that follow California
law. Not only do they follow California | aw, but
there are other common historical relationships

bet ween these jurisdictions and they ought to be
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mai nt ai ned: Arizona, Nevada, California. And of
course, one of the benefits since California is so
| arge and should not be split, is that you do have
all of the other districts within the circuit that
count er bal ance Cal i fornia.

CHAI RMAN VWHI TE:  Thank you, Judge.

JUDGE HATTER  Thank you.

CHAI RMVAN WHI TE:  You're very
i nformative.

Judge Mund.

JUDGE MUND: |'m Ceral di ne Mund.

CHAl RVAN WHI TE: Wl cone.

JUDGE MUND: |'m Chief Bankruptcy Judge
for the Central District of California which, as
Judge Hatter said, is the |argest bankruptcy court
in the United States, possibly in the world. I'm
here to take you into the wonderful world of

bankr upt cy.

First of all, there are three points I'd

like to make. The first is, admnistratively, the
9th Grcuit works very well for bankruptcy.

Secondly, that if there is to be a split, the
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concept of splitting California would be a tragedy.
The third is that the creation of many snall
circuits will have a very serious and negative

I npact on the practice of bankruptcy |aw throughout
the United States.

As to the admnnistration, if as Judge
Merritt says, the problemthat needs to be solved is
a perceived problemthat the court of appeals is
somehow not putting out a uniform body of appellate
| aw, don't harmthe adm nistration that's here in
order to solve that problem because the
adm ni stration works very well.

First of all, unlike ny coll eagues of
the district court in the Central District of
California, we are a borrowi ng court, not a |ending
court. W have 114,000 cases filed |ast year. W
have approxi mately 10 percent of all the bankruptcy
cases in the United States are filed in the Central
District of California. For the last five years,
we' ve been going to Congress to try to get five
additional judges. W're still waiting. W are

often in desperate straits and when we were in
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better situation, we were also a | ending court

| endi ng judges to Al aska who, at that tine, were
goi ng through a bankruptcy boom Now, we borrow
from Al aska, from Washi ngton, and from Oregon. So,
t he bankruptcy fluctuates trenendously, the

casel oads fluctuate. 1In the course of a year, they
nove t hroughout the nations, up, down, sideways.

COW SSI ON MEMBER:  Beyond your three
points, may | ask you about a fourth one?

JUDGE MUND: Sure.

COWM SSI ON MEMBER: Do you have any
suggestions to make at all about changes in the
appel l ate process in bankruptcy cases, the procedure
or the forunms or anything related to bankruptcy
fields? Any changes there?

JUDGE MUND: Well, there are bills
pendi ng before Congress right now that will have a
direct appeal to the circuit. Fromthe bankruptcy
per spective --

COWMWM SSI ON MEMBER: Is that bypassing
the district court?

JUDGE MUND: It woul d bypass the
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district -- | believe that they both --

COW SSION MEMBER. That's a good bill.

JUDGE MUND:  Yes. | think that our
district judges agree every bit as nuch as our
bankruptcy judges. | believe that it's a very
controversial bill.

CHAI RMAN WHI TE:  Yes, but it would bind
the district court.

COM SSION MEMBER: I'mw lling to live
with that, M. Justice.

COWM SSI ON MEMBER:  We coul d just |et
them apply for (indiscernible) in the Suprenme Court
directly.

JUDGE MUND: | like that one, too. In
answer to the question --

CHAI RVAN WHI TE: Wl |, you know what
they would do. It would get deni ed.

COWMWM SSI ON MEMBER: That's the point.

JUDGE MUND: Actually, one of ny cases
actually got all the way up to the Suprenme Court and
it was very interesting to go and hear the argunent

on it. The Suprene Court, of course, said | was
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right and the 9th Crcuit was wong, so I'mall for
t hat .

In answer to the question, if it were
adm nistratively possible, it would best to have
bankruptcy appeals go directly to the circuit.
Havi ng an additional |evel of appeal, be it to the
district court which is not a very effective |evel
of appeal because it's not binding law. W have
wel | over 30 district senior judges in our district.

COW SSION MEMBER:  You nean to go from
the BAP to the circuit?

JUDGE MUND: No, | nean to go fromthe
bankruptcy court to the circuit would be nost
effective.

COWM SSI ON MEMBER:  What woul d happen to
t he BAP? Wat woul d happen to the BAP in that
arrangenent ?

JUDGE MUND: If it were not needed -- in
other words, if the circuit were able to handle this
mass of appeals, fromthe point of view of the
bankruptcy practitioners, the parties involved, it

woul d be best to have only one |evel of appeal. Two
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| evel s of appeal is very expensive, very tine
consum ng. However, you're tal king about unl eashi ng
upon the circuit, a huge nmass of cases that are now
being sifted out at the BAP | evel.

So, unless Congress is willing to give
many nore resources to the circuits, which they have
not been wlling to do, then | have to say that
havi ng a Bankruptcy Appell ate Panel in place is
very, very inportant. | think it weeds out cases.

It allows the circuit to handle the cases that they
nmust handl e. They do handl e many bankruptcy cases,
but there's an awful | ot of cases that just don't go
any further.

CHAI RVAN WHI TE: What woul d you think if

t he BAP deci sion bound the district court?

JUDGE MUND: | published an opinion on
t hat .

CHAl RVAN WHI TE:  What ?

JUDGE MUND: | published an opinion on
that as the precedent of that. | think that at the

present time, the district court and the BAP are as

two circuits sit side-by-side. | don't think they
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bi nd each ot her.

CHAI RVAN VWHI TE:  Yes.

JUDGE MUND: The Article Il1l, Article |
Is a highly political problem Therefore, | don't
think that the Article Ill district judges could be

bound by an Article | Bankruptcy Appell ate Panel.
However, it would be lovely if it could be.

CHAIRVAN VHI TE: Oh, well, you nean that
t he marat hon case wouldn't prevent it?

JUDGE MUND: That it would not prevent
it, or it would prevent it?

CHAI RVAN WHI TE:  Woul d.

JUDGE MUND:  Yes, | think marathon woul d
prevent it, would prevent the Article Il district
judges from having started (indiscernible) binding
froman Article | Bankruptcy Appellate Panel if
there were no Article Il decision that was nmade as
part of that, yes.

COW SSI ON MEMBER As a constitutional
matter, you think?

JUDGE MUND: Well, you know, you're --

COW SSI ON VEMBER: Mar at hon.
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JUDGE MUND: -- you're well away from
where I'mactually feeling that I'mconfortable
answering. You know, standing on one foot, probably
I would say yes, as a constitutional matter, but
boy, I'mno constitutional scholar.

COMM SSI ON MEMBER: I n terns of
adm ni stration, you think the BAP shoul d be bindi ng?

JUDGE MUND: As terns of admnistration,
| would Iike a direct appeal from a bankruptcy court
decision to a binding decision. Now, whether that's
a BAP with cert to the district court thereafter, or
whether it's to -- I'msorry, cert to the circuit
court thereafter, or whether it's directly to the
circuit court, | don't care. | think the BAP
happens to be wonderful. | think that the 9th
Crcuit and its size allows for a wonderful
Bankruptcy Appell ate Panel because we have the
resources. | think that we're on the cutting edge.
W created it. W brought it back as soon as the
mar at hon deci si on was taken care of and we were able
to. W have been studied -- and | won't speak nore

to it because Judge Perris is here on behalf of the
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BAP.

Any ot her questions on that or should I
hit ny other points?

CHAIRVAN WHITE: CGo to it.

JUDGE MUND: Okay, I'Il go to it.

The size of our circuit and diversity
allows the districts to create fine prograns.
You'll hear nore from Judge N el sen about the
Conf erence of Chief Bankruptcy Judges and our
educational progranms. W have this Wrkl oad
Equal i zati on Program that Judge Thonpson tal ked
about. In ny district, for instance, as | stand
here, Judge Perris, who is from Oregon, is receiving
100 adversary proceedi ngs fromour Riverside
Divisional Ofice to help us out with sone of our
wor kl oad. You can't do that in a smaller circuit
and you can't do that in a circuit that is too
honbgeneous because the casel oads all go up at the
sane tine.

COWM SSI ON MEMBER: Let me ask you this
about that. |If the circuit were divided and the 9th

Circuit were left with California, Arizona and



10

11

12

13

14

15

16

17

18

19

20

21

22

130

Nevada, that would still be a | arge enough circuit,
would it not, to achieve all that you're describing
now?

JUDGE MUND: Not really. First of all
Arizona has five -- has seven judges and Nevada has
three bankruptcy judges. W have 21. That's not a
whol e | ot of extra judges to help us with our need.
The entire state of California economcally went to
slunp at the sanme tinme. Nevada is one of the
fastest growi ng bankruptcy filing districts in the
nation right now. Arizona was goi ng absolutely
crazy with their filings. Judge Nielsen can give you
nore facts on that if you want that. W all went up
at about the sanme tinme because, again, economcally
we're very simlar. The Pacific Northwest went down
about that tinme. A lot of novenent went from
California up there. A lot of the econom cs went up
there, so they've been able to step in and hel p us.

Now, when they start going through a
sl unp, hopefully, the Pacific Southwest will be in
firmer place and we'll be able to step in and hel p

them There really is a balancing back and forth
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Wi thin the bankruptcy courts that regionalization
w Il hurt, not help.

CHAI RMVAN VWHI TE:  Now, your tine is
al nost up.

JUDGE MUND: Okay. Then let ne just
very quickly hit ny other two things. That is, the
split of the state of California. | just --

CHAI RVAN VHI TE: W& may not have tine,
but go ahead.

JUDGE MUND: Al | wanted to say was
that in ny letter that | wote to the Comm ssion,

t he bankruptcy courts are the commercial courts of
the United States. W cover a huge anount of state
comrercial law within our courts, and it's critical
t hat we have one court that covers a state and that
we not split the state of California between two
bankruptcy courts.

CHAI RVAN WHI TE:  Ckay.

JUDGE MUND: | thank you very nuch

CHAI RVAN WHI TE:  Thank you.

CHAI RVAN WHI TE:  Judge Ni el sen?

JUDGE NI ELSEN:  Justice, | adies and
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gentlenen, if it doesn't disappoint the nenbers of
the Comm ssion, I'mnot going to talk very | ong.
Quite frankly, 1'd rather try to deal with your
questions than (indiscernible) nuch, but | do want
to make two points.

One point has already been nmade in the
paper that we submtted to you. | say we because
all of the Arizona bankruptcy judges have supported
it. W tried to spell out how absolutely vital the
adm nistrative structure of the 9th Grcuit is in
supporting us. | know that you would like to
concentrate nore on the problens. But again, the
point is this, we can't lose that structure. W
need it very badly because throughout the 9th
Circuit, there's 70-sonme bankruptcy judges sitting
in courtroons slightly |less grand than these dealing
wWith very -- what sone people mght view as very
mundane probl ens, but very inportant problens to the
peopl e invol ved. The nunbers are absol utely
horrendous, as you know. | suppose if pressed, |
woul d have to admit that Arizona is not the center

of the universe, but even in our state, we generate
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bet ween 22, 000 and 24, 000 new bankruptcy cases every
year. We have to deal with that with seven judges.

JUDGE MERRI TT: How nmany appeal s are
there fromyour bankruptcy court? | know you may
not know the preci se nunber, but approxinmtely how
many appeal s?

JUDGE NI ELSEN: Chief Judge Merritt, |
don't frankly know | don't track the appeal s that
closely. W do know that they run approxi mately 60
percent to the Bankruptcy Appell ate Panel and about
40 percent to the district court. And speaking of
that, let ne risk a beating fromevery district
judge in this roomand make an alternative
suggestion on abolishing district court appeals. |
amwel | aware of the fact that no one ever wanted to
be a district judge to handl e bankruptcy appeal s
wi th the possible exception of Judge Browni ng, of
cour se.

But the fact of the matter is this, an
awful |ot of our work, however grandly we like to
tal k about the Chapter 11 work and the big nega

cases -- and |'ve had a case involving $1.5 billion
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in clains and that's grand. But an awful |ot of our
cases involve questions like -- the way | put it is
"who gets the Chevy? Does the debtor keep the Chevy
or does the bank get the Chevy?" That doesn't sound
like a lot in the grand schene of things, but | can
tell you to the individual litigants, even the
creditor, that's an inportant question.

It is not realistic to think that when |
make that decision sitting in Phoenix or Tucson or
the other places in Arizona that we sit, including
Bul l head City by the way, it's not realistic to
think that sonmeone is going to appeal nme to San
Franci sco on that question. W need the
avai lability of district judges, or bankruptcy
appel l ate judges to hear these appeals or | fear
we're going to lose a |lot of those --

COW SSI ON MEMBER: Can | ask you a
guestion again? | know you don't know the specific
figures, but anecdotally, nobst bankruptcy appeal s
rai se questions of state law. That's ny perception.
Now, sone raise questions of federal |aw under the

bankruptcy code. But is it your perception that
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nost of the appeals, they're really appealing a
question of state |law that the bankruptcy court has
deci ded, a commercial state |aw?

JUDGE NI ELSEN: Judge, that's not
exactly ny sense. The sense of it | get is that a
good half of the people who are unhappy with ne are
rai sing bankruptcy code issues.

COW SSI ON MEMBER:  They are.

JUDGE NI ELSEN:  And about the other half
are raising Arizona | aw i ssues. But we need to keep
up on that conmercial | aw because we apply a |ot of
it.

Al'l right, those are the two main things
| wanted to tell you. It's so inportant that we
have an econonical way to appeal ne in those rare
i nstances when | nmake a mistake. Please appreciate
the inmportance of the adm nistrative structure to
t he day-to-day job that we do.

CHAI RVAN WHI TE: | thought that one of
the big problens is that that should have never had
a biding precedent with the BAP.

JUDGE NIELSEN: That's a fairly hot
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I ssue, whether or not a bankruptcy judge -- | don't
have any difficulty in saying that the BAP can not
bind a district judge at all. [It's a debated issue
whet her or not the BAP can bind an individual
bankruptcy judge. | don't see that that's an

| nportant question.

Nunmber one, what |'m | ooking for every
day in ny back-to-back hearings that | start at 9:00
in the norning is, I'mlooking for precedent. |'m
| ooki ng for an answer to the issues.

CHAI RVAN WHI TE: Wl |, where do you get
it?

JUDGE NTELSEN: | get it fromthe BAP
because this 9th Circuit BAP is the | ongest
established BAP with the greatest nunber of
publ i shed cases out there. Wen | get a case in
point, | apply it. Because if I don't apply it, if
| go in another direction, if | get appealed and the
appeal goes to the BAP, I'mgoing to get reversal.

CHAI RVAN WHI TE: Hasn't the Bankruptcy
Commi ssion in effect done away with the BAP?

JUDGE NIELSEN: |'m speaking solely for
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nysel f, the Comm ssion nmade a poorly reasoned
decision to recommend doing away with district court
and BAP, appellate jurisdiction, and go to these

di rect appeal s.

CHAI RVAN VHI TE:  Well, what they urge is
that they want sone binding precedent that wll |et
t he bankruptcy judges know what the lawis.

JUDGE NIELSEN. That's correct. They
wer e concerned about too many | evel of appeal.

Pl ease keep in mnd, appellate courts do something
el se besides establish case |aw. They resolve

i ndi vidual cases. The problem| have with the |arge
nunber of consunmer cases that | have is, if you do
away With these internedi ate appellate structures, a
| ot of these appeals are not going to be filed and
people are just going to be denied their rights.

CHAI RMAN WHI TE: Al right.

JUDGE NI ELSEN: | appreciate your Kkind
attention and it has been a distinct pleasure to
appear before you.

CHAI RVAN WHI TE:  Thank you. Thank you

very nuch.
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JUDGE PERRI'S: Justice Wiite, Menbers of
t he Conmi ssi on.

CHAI RMAN VWHI TE:  Judge Perri s.

JUDGE PERRIS: M nane is Elizabeth
Perris. |'ma bankruptcy judge fromthe district of
Oregon. | appear today on behalf of the Bankruptcy
Appel | ate Panel which | served as a nenber for five-
and-a-half years. |1'mno |onger a regular nenber of
the BAP, although | do sit protiumregularly.

| should nmake it clear, I'"mnot here
representing the judges of the District of O egon,
t he bankruptcy judges. | know you heard from Judge
Reddon on behal f of the district and nagi strate
judges of the District of Oregon a few days ago.
The bankruptcy judges have never collectively taken
any position on the circuit split.

| really want to tal k about two points
and also talk to the question that was raised
earlier about the bankruptcy appellate structure.
The two points | want to make are, the 9th Crcuit's
uni que culture and resources have really made the

BAP experience possible, | think. The 9th Grcuit
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made the decision quickly after the code was
adopted, to form a Bankruptcy Appell ate Panel.

Judge Browni ng and the nenbers of the court were
very supportive, and there have been a | ot of bunps
along the way in the road, not the | east of which
were the 1984 anendnents in the wake of marathon
that required consent. The 9th Crcuit took the
lead in going to the Rules Commttee and aski ng that
there be the possibility of consent by inaction as
opposed to affirmati ve consent.

The 9th Circuit is, once again, | think,
on the cutting edge of thinking about bankruptcy
appel late structure in the wake of the Comm ssion's
reconmendati on and the resulting introduction of HR
3150, which does provide for direct appeal to the
circuit from bankruptcy court decisions. That
woul d, of course, add to an al ready overburdened
court of appeals; in the 9th Crcuit, approxinmately
1,000 appeals per year. The 9th Circuit pronptly
formed an ad hoc committee and | ooked into what the
options were. In fact, the 9th Grcuit has nade a

request of the Judicial Conference to consider
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proposi ng an anendnent to the direct appeal to the
circuit recomended by the Conm ssion, that woul d
allow the circuits, if they chose, to retain or
create a Bankruptcy Appellate Panel which would hear
appeals with consent. But that would be the one
appeal (indiscernible) right. An appeal fromthere
woul d be on a discretionary basis to the circuit.
That's acconplishing the Comm ssion's goal of only
one appeal has a right which is part of the problem
in the bankruptcy systemthat the Comm ssion was
addressing. Two appeals is a right or costly and
took a lot of tine.

So, | think the 9th Circuit has really
shown its | eadership in trying to use to the
fullest, it's judicial resources in dealing with
bankr upt cy appeal s.

COMWM SSI ON MEMBER: Wl |, let nme ask you
this question.

JUDGE PERRI'S:  Yes?

COW SSI ON MEMBER: A nonent ago, |
rai sed a question about a proposal that the

Conmmi ssion has had to -- this is outside the
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bankruptcy field, this proposal to shift sone
review ng functions to the district |evel by having
district court appellate panels by analogy to the
(i ndiscernible).

One of the argunents that was nmade in
one of the hearings against that was that district
judges woul d not function very well in review ng
other district judges. There seened to be sone
probl em about review ng one's col |l eagues, even
t hough from another district. Now, in the
bankruptcy field, has there been any probl em about
bankruptcy judges are sonehow rel uctant or
unconfortable in review ng the work of other
bankr upt cy judges?

JUDGE PERRI'S: Absolutely not. | think
t he peopl e who have served on a BAP find it not a
very personal experience. You don't think of
yourself as reviewing this person or that person.
You think of yourself as review ng a decision.

In fact, one of ny coll eagues, Judge
Myers, has done his own informal study of whether

there's any difference in reversal rates between
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judges who are sitting on the BAP and j udges who
aren't sitting on the BAP, and what the reversal
rates are? O course, we can't get conparable
statistics for district courts review ng bankruptcy
judges, but the indication is there's no difference
In reversal rates based on whet her you know sonebody
or you don't know them | don't think there has
been any disconfort at all. |In fact, | take sone
confort in the fact | respect ny coll eagues who are
reviewi ng nmy decisions, and I know who they are.

COM SSION MEMBER:  Is it your
perception that the appeals, the bankruptcy appeal s,
rai se, as your coll eague said, about 50 percent
state and 50 percent federal issues, or would you
have a different perspective?

JUDGE PERRI'S: Well, | sat on about 550
appeals on the nerits in ny time on the BAP and it
was actually, | think, closer to two-thirds
bankruptcy questions, a third state | aw questi ons.
But it may be, in part, who chooses to go to the BAP
versus who chooses to go to the district court.

| do know the answer to your statistical
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questions if you have them | have the 1997 figures
for the BAP. The BAP handl ed 719 appeal s of the
1,234 total in the circuit in 1997.

COW SSI ON MEMBER:  Judge, let ne ask
you -- | should know the answer to this. [If, for
exanple, a litigant in bankruptcy court in Arizona
deci des to appeal to the BAP as opposed to the
district court, is that appeal heard in Arizona?

JUDGE PERRIS: The BAP regularly sits
t hroughout the circuit. 1In those instances where
there aren't enough appeals to justify sending a
panel to the district, we've made fairly frequent
use of tel ephonical oral argunent. W try and give
oral argument to nost everybody who wants ora
argunent .

COWM SSI ON MEMBER:  Thank you.

CHAI RVAN WHI TE:  Tell ne, what woul d be
your suggestion if you had the choice of reformng
the appellate maze in the bankruptcy | aw?

JUDGE PERRIS: Well, if | had the
choice, I'd want only one appeals as a matter of

right. 1 want it to go a forumthat wasn't terribly
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overburdened and if that neans Bankruptcy Appellate
Panels with discretionary review by the circuit,
that would be ny choice. |If the circuits had nore
time and resources, | mght want it to go straight
to the circuit since ultimately, the circuits wll
be the arbiters.

CHAI RMVAN WHI TE:  Yes. Yes. But you
know it doesn't.

JUDGE PERRI'S: Right.

CHAI RVAN WHI TE:  So, you woul d give the
BAP deci si on nuch nore authority?

JUDGE PERRIS: | would, in part because
the BAP's function as three judge panels. | think
that makes a big difference in the appellate
deci si on maki ng process than when judges sit and
make deci sions one judge at a tine.

COW SSI ON MEMBER  Isn't that also
because the BAPs have expertise? That is, they are
specialized in bankruptcy and have that expertise
too?

JUDGE PERRIS: | think that's an

advant age. Sone people argue that that's a
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di sadvantage. That you want to have generali st
judges doi ng your appellate work. But ultimately,
the big decisions will be decided by the circuits.
If you had a Bankruptcy Appellate Panel followed by
di scretionary review at the circuit, and perhaps
even sone nechanismto get sone appeals directly to
the circuit --

CHAI RMAN VWHI TE:  How do you get away
with an Article | -- those people are Article |
judges, aren't they?

JUDGE PERRIS: Wl |l -- although sone
peopl e have suggested --

CHAI RVAN WHI TE: Don't you think it
woul d be very strange to give the court of appeals
the di scretionary appeal ?

JUDGE PERRIS: Wl I, some peopl e have
suggested even an Article |11l Bankruptcy Appellate
Panel . Judge Ceorge has made that suggestion in
sone of the witing that has been done. But | agree
that you can't get all of the appeals to an Article
| Bankruptcy Appellate Panel because of

constitutional issues.
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COW SSI ON MEMBER:  The Commi ssi on has
had that suggestion that there be a panel in the
court of appeals to which all bankruptcy fields
woul d go. What do you think of that?

JUDGE PERRIS: Well, that gets into the
whol e question of specialized panels of the courts
of appeal. As sonebody who is in a specialized
court, I'mconfortable with the notion of
specialized courts. But | also respect the concept
t hat generalists should be involved in deciding
these cases. | think that's really nore of a cal
on ny mnd for the people on the court of appeals,

how t hey want to organi ze their workl oad.

| know ny time is about up. | just
wanted to --

CHAl RVAN WHI TE:  Yes, it is.

JUDGE PERRIS: -- to conclude with one
thought. | think that the 9th G rcuit has nade the

nost of the bankruptcy judges and it has been good,
both for the bankruptcy appellate systemand it has
hel ped the circuit in ternms of workl oad.

| thank you for your tine.
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CHAI RVAN WHI TE:  Thank you very nuch.

Judge Marilyn Hall, is it Patel?

JUDGE SNYDER: You're down into the next
panel , Justi ce.

CHAIRVAN VHITE: Oh, that's right.

Ll oyd George.

JUDGE SNYDER: Ll oyd CGeorge, that's it.

Good al nost afternoon, Justice Wiite,
Menbers of the Panel. Thank you for allowi ng ne a
few mnutes to address you. | will be brief. |
know t hat you have heard from nmagi strate judges when
you were up in the north part of the country, so
you' ve heard sone of our ideas, | believe.

In a tinme when judges are not being
appointed to the openings that exist as rapidly as
we all would |ike, and certainly in a tine when it,
| guess, pretty nuch goes w thout saying that
Congress is not going to create new judicial seats,
courts across the nation are having to cone up with
uni que ways to handl e the back breaking casel oads.
Those of us in the 9th Crcuit, nmagistrate judge

| evel like to think that we offer and happily accept
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and allow the buck to stop here. To the extent that
we are trying very innovative things in the 9th
Circuit as magistrate judges to assist wth those
caseloads, I'd like to just very briefly touch on
them Again, it nmay well have been tal ked about up
north. | don't know.

| think we're unique in our use of
magi strate judges in a nunber of ways, but one of
the nost inportant ways is that we're assigning
several different districts are assigning nmagistrate
judges off the wheel. That nmeans that nmgistrate
j udges are being assigned the case and unl ess and/ or
until the litigants declare that they do not wi sh a
magi strate judge to handl e those cases, those cases
are handl ed through and to conclusion by a
magi strate judge. It's working very well.

One of the reasons | think that's
begi nning to happen nore and nore, especially in the
9th Circuit -- and obviously, |I'mbiased -- but I
think it's because of the quality of the individuals
who are applying for the openings on the nmagi strate

j udge | evel.
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COW SSION MEMBER:  That's in civil
cases?

JUDGE SNYDER: That absolutely is in
civil cases, right.

In ny particular district, for exanple,
we' ve just begun that with respect to prisoner civil
rights, non-death penalty, habeas, and all Soci al
Security appeals. Lest that sounds like a | evel of
case that's probably not as back breaking as the
others, | don't need to tell you that there are
hundreds of them If the district court had to deal
with them they would never get to the cases that --

COW SSI ON MEMBER: It nmeans t hat
there's a rising | evel of appeals on nmagistrate
judges directly to the 9th Grcuit. That's one of
the things it means, doesn't it?

JUDGE SNYDER: That woul d obvi ously mnean
that. Anticipating the question in that regard,
since this is such a new procedure -- not so nuch in
Oregon and | woul d hope that if they spoke to that,
that they m ght have told you nore about it -- but

it's just newin nmy district. Idaho has been doing
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it with sone success. | don't know about the nunber
of appeals fromthere. In the Northern District
here in California, it has just begun. So, that
remains to be seen.

COW SSION MEMBER. M point is, the
nore you use the magi strate judges to performthe
role of all of the three district judges, marginally
speaki ng, the nore appeals you're going to have to
the 9th Circuit. Isn't that right?

JUDGE SNYDER: Well, happily, | guess
yes, | would have to agree. But that would al so
nmean that the cases are being handl ed and perhaps on
a nmuch nore expeditious basis, tineliness. Maybe
the issues that tend to take on a life of thenselves
and create appeals aren't going to occur. That is
sonet hing that we' ve been tal king about. A |ot of
times, tineliness will help, | think.

Justice Wite?

CHAl RVAN WHI TE:  What kind of cases --
you say that you just go by the wheel unless
sonebody obj ects?

JUDGE SNYDER: On civil filings.
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CHAIl RMAN WHI TE:  Yes, yes. But are
there a | ot of objections?

JUDGE SNYDER: Well, it's in the
process. Every district who is trying this -- and
we' ve heard the phrase "cutting edge" used a |ot.
Everybody does it slightly differently. Let ne
speak to what | know personally in our district.

A formletter goes out to the litigants.
They aren't blind-sided by any stretch of the
i magi nati on and they are told that a nmagistrate
judge is assigned to the case and --

CHAI RVAN WHITE: Al right. Al right.

JUDGE SNYDER: -- that the magistrate
judge is qualified to handl e the case, and that they
may object to that. By signing a particular consent
formor not consenting, if you will -- mail it back
to the court, then the case either stays with the
magi strate judge or it's then assigned to district
court judge.

CHAI RVAN WHI TE:  Well, is there sone
ki nd of case that nobody would permt any nagistrate

to --
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JUDGE SNYDER: Well, certainly, crimnal

cases we can't do that.

CHAI RVAN WHI TE:  Well, | know, but civil
case.

JUDGE SNYDER: | don't know the answer
to that question. | think it hasn't been tried.
Well, in any civil case --

COW SSION MEMBER.  Are all your civil
cases on the wheel, or just sone categories?

JUDGE SNYDER: Just sone categories for
t he assignnent of just a magistrate judge to that
case. But all civil cases in nost districts are
assigned to a district court judge and a nagi strate
j udge.

COWM SSI ON MEMBER:  Yes, but the speci al
ci rcunstance that you're tal king about, for exanple,
you woul dn't necessarily have a |ist of cases on the
wheel . You woul dn't necessarily, say, have
diversity cases on the wheel, right?

JUDGE SNYDER: Right, correct. Correct.
However - -

COW SSI ON MEMBER: Excuse ne. We do
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in our district, but there's an elenent of risk if
you disqualify the magi strate judge. W don't tel
you i n advance which district judge you're going to
get .

JUDGE SNYDER: That's right. That's
right.

But it has been our experience in the --

COW SSI ON MEMBER. W' re having
conversations with each other.

JUDGE SNYDER: Ri ght.

W are, having just begun it now and
t ouchi ng bases with ny coll eagues in the Pacific
Nor t hwest who have been doing this for a | ot |onger
t han we have, there are not a |ot of fol ks who are
declining nmagistrate judge jurisdiction in those
regards. We like to think that in our role as
assisting the district court as nuch as we can, that
that is really going to help.

Now, | was anticipating in listening to
gquestions earlier about "well, couldn't you still do
that and speak with your coll eagues and network, and

do all the things that ny statenment tal ks about?" |
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was thinking of the question, "well, suppose it was
just California, Nevada, and Arizona. Wuldn't that
be enough magi strate judges to continue to network
with?"

Well, with all due respect and j ust
anticipating, no, it wouldn't. There are, as M.
Walters told you, only 73 of us in the entire 9th
Circuit. That is not a lot of nagistrate judges to
confer with and to network with. W do it extrenely
well. W neet twice a year. |'mon the phone al
the tine to ny col |l eagues in |Idaho, and Hawaii and
Arizona to tal k about new ways to assist the
district courts. Quite frankly, the courts who have
stuck their neck out so-to-speak, and the ones who
are doing the nore innovated and interesting things
happen to be in that part of the country, not in
California necessarily. Wthout going through and
citing the different districts, we need those folks
a lot. They' ve been very creative and | think
t hey' ve hel ped our courts in the 9th Grcuit
(indi scernible).

CHAI RVAN WHI TE: Can | ask you, are the
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cases the nmagistrate tries and decides -- does it
make any difference that the magi strate has tried
this case as to the weight that the staff gives an
appeal to the 9th Grcuit?

JUDGE SNYDER. M experience is not.
I'"ve tried a nunber of cases through jury trial to
conclusion. | think only three of them have been
appeal ed and the appeal s have cone back. The
rulings on those appeal s have conme back as quickly,
| believe, as any that | see comi ng back for all the
cases tried by the district court.

So, if | understand your question,
Justice, is it when it comes to this building here,
because it was tried by a nagistrate judge, is it
put aside to deal with nore serious cases?

CHAI RVAN WHITE: Well, let's put it this
way. Would you expect the 9th Circuit to give ora
argunent to a nagistrate case just as likely as a
district court decision?

JUDGE SNYDER: | woul d hope so.

CHAI RVAN WHI TE: Wl |, you'd hope so,

but do you know?
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JUDGE SNYDER: | don't know. | don't
know. | haven't had that experience. But to the
extent that the consent derives froma case that
originally was with a district court judge, the
I ssues certainly don't change. | don't think that
who sits in the robe and presides over the jury
trial should nmake any difference regarding the depth
of the issues on appeal.

CHAI RVAN WHI TE:  All right. You' ve got
maybe a m nut e-and-a-hal f.

JUDGE SNYDER: Ckay, | can do it.

The one final thing | would like to
enphasi ze, and again, to draw from sonething M.
Walters said, that the 9th Circuit is nore than a
court of appeal. The magistrate judges in the 9th
Circuit have used the admnistrative offices, the
executive offices here at the court of appeal
probably as nuch, if not nore, than any other agency
I can think of. W neet regularly. W put out a
newspaper. W have our own on-|ine conmmunication
forum We put together sem nars not just for

magi strate judges -- all of that with the assistance
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of the fol ks here.

It works well and it works uniquely
well, and | would hate to see it to end. On behalf
of the Magistrate Judges Executive Board of which |
amchair, | would like to encourage that the circuit
not be split. Thank you.

CHAI RMAN VWHI TE:  Thank you.

THE CLERK: Wbul d the next panel please
come forward, Honorable Marilyn Huff, Honorable Al an
Kay, Honorabl e Ll oyd George, and the Honorabl e
Marilyn Hall Patel?

CHAI RVAN WHITE: Al right, Marilyn
Huf f ?

JUDGE HUFF: Good norning. | am Chief
Judge of San Diego, the Southern District of
California and |I'm pl eased to speak just on a couple
of thoughts before this respected Conmi ssion.

| am opposed to the split of the 9th
Circuit. The geographical size and diversity of the
9th Circuit is one of its strengths, not its
weaknesses in this way. It provides a uniform body

of law for admralty cases. Whet her you're in
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Guam San Diego, Long Beach, Los Angel es, Seattle,
you' Il have a uniform body of law. Drug cases,
sadly, prevail --

COW SSION MEMBER: That's still hard to
figure out.

JUDGE HUFF: But it's easier to figure
out fromone circuit, one large circuit, than 30
different circuits.

CHAI RVAN WHI TE: Exactly.

JUDGE HUFF: Drug cases, sadly, pervade
across all societal lines. Enploynent cases, it's
i mportant for enployers and enpl oyees to have
knowl edge as to the existing law. | also serve as
the chairperson of the Fairness Conmttee of the 9th
Circuit. W have a trenendous strength in draw ng
fromall of the diversity of people within the 9th
Crcuit.

Secondly, the workl oad of the 9th
Circuit does not justify a split. Wth
t echnol ogi cal advances, the J-Net, E-nmail, faxes,
we're better able to conmuni cate now than ever

before. And just think of the future. | do think
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that it would be a step backward to then becone
split anmong regional |ines.

JUDGE RYMER: One of the points that has
been made is that it is virtually inpossible for
anyone, particularly district judges, to keep
abreast of the law of the circuit because of 8, 000

di spositions. Do you have a view on that?

JUDGE HUFF: | think with conputers,
with ways of -- we're better able to know now t han
bef ore.

JUDGE RYMER. But what you're saying is,
it doesn't matter. | nean, basically, you' re naking

a decision. You're researching it. Do you nmake any
effort to read all of the --

JUDGE HUFF: We try our best to be as
abreast of the case | aw as anyone, but | don't think
it would make a difference if there's several
regi onal areas versus one area of |law. Because we
do attenpt to also |ook at other circuit lawtoo to
see the trends, or if there's any distinguishing
cases or any other body of |aw out there. So, |

don't think that that's a problem
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Then finally --

COM SSI ON MEMBER:  What about intra-
circuit conflicts where you' ve got a question for
you that you go outside and | ook at the case | aw and
you say, "l don't know what the lawis here."

You' ve got a test pool, but it's being applied in
different ways. Do you have that problemvery
often? They do it in the 6th Grcuit.

JUDGE HUFF: On occasion there are,
perhaps, two trends and then it may take the
appropriate case to resolve that. Because as a
district judge, I amamazed. Oten, there is no
preci se case that fits exactly the facts of your
case. Then it's up to you to decide what is the
| aw.

Vell, I"'mnot here to say that there are
no intra-circuit splits. |1 amable to say that in
general, | think existing procedures on en bank
review, for bringing that. If I find as a district
court that there is sonmething, | will say that on
the record and try to give ny reasoning in ny

opinion or on the record about why | am going the
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way that | am and then |eave that alert the
appellate court to be able then to resolve this
I ssue.

COW SSI ON MEMBER:  \What about this
rotati ng en bank process?

JUDGE HUFF: It works well. It works
well. We have had consi derabl e experience with
that. As a district court judge, | think that it
has served the 9th G rcuit very well in resolving
cases. There nmay be sone cases in which | would
prefer, as a district court, that they take nore.
So, ny vote would be that they should take nore
cases en bank because perhaps | have an interest in
a particular case because |'ve been westling with
an issue and | would like it resolved en bank. But
| think that the procedures --

COW SSI ON MEMBER:  When you get an en
bank case, you kind of put a little nore reliance on
it than you would, all things considered, | would
say, a panel case?

JUDGE HUFF: Probably, but not

excl usively because we deal with the cases as we get
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them whether it's an en bank case or a court of
appeals case. | don't feel that we are in a
position as a district court judge to disregard a
panel opi nion.

CHAI RVAN VWHI TE:  You certainly don't
gi ve an en bank decision | ess authority than the
panel ?

JUDGE HUFF: | agree with you.

CHAI RMAN WHI TE:  Yes. And you think
that it's firn®

JUDGE HUFF:. Yes, yes.

CHAl RMVAN WHI TE:  Yes.

JUDGE HUFF: Finally, because I'min
California, we have struggled with what woul d be the
solution? There is no viable alternative that | can
t hi nk of that would solve the issue. The coastal
state problen? Then you have the situation where
we've got Arizona, a port of entry, simlar to
Southern California. Wy shouldn't Arizona be with
us? Then you have perhaps California dom nati ng any
ot her matter.

| don't believe any viable alternative
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exists to justify the huge expenditure of public
nonies, and | do think that that should be a factor
I n your consideration. Wy create additional
bureaucracy, additional clerk's office, additional
circuit executive, additional space, additional

adm nistrative tine and expense when the 9th Grcuit
wor ks very well? So, |I'm opposed to this.

COW SSION MEMBER:  Isn't that what they
did when they split California into four districts?

JUDGE HUFF: To create additional --

COW SSI ON MEMBER It woul d create
additional U S. attorney, additional clerk,
addi ti onal executive in the bigger districts. They
recreate all that governance machi nery and
adm ni strative machi nery.

JUDGE HUFF: That's true.

COW SSI ON MEMBER  So that's because
the districts were getting too big to handle their
wor k, | presune.

JUDGE HUFF: But at |east --

COW SSION MEMBER: | nean, | wasn't on

t he bench when they split them
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JUDGE HUFF: It is true, the trend, at
| east, for corporations is econony of scale. And
that if you |l ook at the marketplace where it's
supply and denmand, the nmarketplace is going to
bi gger consol i dated ones for the bottomli ne.
Simlarly, you could nmake that anal ogy wth respect
to taxpayer dollars, that one circuit executive
handl i ng personnel matters nmay be better than having
t wo.

O certainly this courthouse was
beautifully renovated and houses the circuit
executive. W have been trying to just sinply get
| and for our San Di ego courthouse and have been
unsuccessful in doing that. To build a whole other
structure would cost mllions of dollars and | don't
believe it is necessary.

COM SSION MEMBER: | don't believe you
can replicate this in San Di ego.

JUDGE HUFF: Oh, it would be wonderful.

COMWM SSION MEMBER: | didn't quite
under stand your answer to Judge Browni ng's question

about dividing the state into districts, judicial
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districts, duplicating all of the outline there. Do
you think that that was a m stake? That there
shoul d be only one judicial district in California,
for exanpl e?

JUDGE HUFF: No, | don't think that's a
m stake. Cbviously, if there is a need to have
districts and to have staff for each district, that
can be done. | just think with the 9th GCrcuit,
it's not necessary to have the duplication of
resour ces.

CHAI RVAN WHI TE:  Thank you.

JUDGE HUFF: Thank you.

CHAI RVAN WHI TE:  Judge Kay?

JUDGE KAY: Thank you, Justice Wite.

Chi ef Judge Merritt, Judge Ryner, Judge
Browni ng (indiscernible), I'mAl an Kay, Chief
District Judge of the District of Hawaii. [1'IIl try
to be very brief and focus nmy conments essentially
on the 9th Grcuit situation.

The judges of our district are strongly
opposed to any split of the 9th Crcuit. W feel

that notwithstanding its size and the nunerous



10

11

12

13

14

15

16

17

18

19

20

21

22

166

judicial vacancies, that the 9th Crcuit is
operating in a relatively efficient manner.
Moreover, the 9th Crcuit has been a pioneer in the
areas of self study and innovative adapting to
change.

We further feel that with the
significant increase in case filings across the
country, that the correspondi ng need for additional
judges that other circuits will shortly face the
same problens of size that the 9th G rcuit has now.
It's our conclusion that the interests of Hawaii are
wel | represented and recognized in the 9th Grcuit.

Finally, we feel that any split of the
9th G rcuit would general substantial expenses. The
adm ni strative expenses, as Geg Walters nenti oned
earlier, would al nost double. There would be a need
for additional appellate buildings. W feel that
any split would be extrenely disruptive to the
judicial process and to the personnel involved.

On the other hand, if it is determ ned
that a split is necessary, then the District of

Hawaii feels that it would be in its best interest



10

11

12

13

14

15

16

17

18

19

20

21

22

167

to be aligned with the Pacific Northwest states
whi ch we sonetines call the proposed 12th Crcuit,
rather than to be included wth the state of
California and perhaps one or two other states.

CHAIRVAN VHI TE: Wiy is that?

JUDGE KAY: CQur reason is that even
t hough we do have sone affinity in | aw and
commercial matters to the State of California, we
feel that this (indiscernible) would be sharply
out wei ghed by our being an inconsequential adjunct
district to a circuit that would be conpletely
dom nated by California. W do have close ties with
the Northwest. W have cultural and historic ties.
We have commerci al and banking ties. Many of our
peopl e were educated --

COW SSI ON MEMBER:  What does it nean to
be conpl etely dom nated by California? Wat does
that really nmean?

JUDGE KAY: Well, it neans that with the
nunber of judges that would be fromCalifornia in
that circuit --

COW SSI ON MEMBER:  Are they different
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from Washi ngt on and Oregon and Montana and | daho?

JUDGE KAY: Well, | think as Chief Judge
Hatter of the Central District of California
mentioned earlier, at this time wth California,
there i s sone bal ance throughout the 9th Crcuit
wth all the other states involved. And that
there's nore representative of balance allowed to
the other districts. Wereas, with California with
a nunber of | awyer representatives, the control of
conm ttees and so on, we feel that we woul d be
dom nat ed.

That concludes ny remarks. Thank you
for the opportunity to appear before you.

CHAI RVAN WHI TE:  Thank you, Judge.

Now, | cone to Lloyd GCeorge.

JUDGE GEORCE: M. Chairman, |I'm
delighted to be here with your Commssion. |'IIl try
to be brief. | would advise you that | speak only
for the judges of the District of Nevada, but I
speak for themand their feeling is unaninmous. |'m
grateful to be here. | would say as well that the

Nevada Bar Associ ation agrees with the position that
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t he judges take.

W like the 9th Crcuit a great deal.

W think it's an excellent circuit. W think it's
wel | managed. W think they do sone things that are
of extraordinary inportance. They provide a speci al
kind of collegiality that, in ny judgnent, goes
beyond just circuit judges and their collegiality.

| think the circuit has nade an asserted effort to
make district judges, bankruptcy judges and

magi strate judges and clerks feel good about

t hensel ves. They have a variety of prograns

i ncl udi ng Conferences of Chief Judges for each of
those groups that | think conbine to nake us a very
cohesive group. | think we work very well together.

COWMWM SSI ON MEMBER: Let me ask you this
guesti on.

JUDGE GEORGE: Yes?

COW SSI ON MEMBER:  How woul d al | of
that be adversely affected by reconfiguring the
circuit into California, Nevada and Arizona?

JUDGE GEORCE: Well, I'"mnot sure that

it would, but | see so many difficulties, Professor,
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that m ght conme as a consequence of establishing a
precedent of dividing circuits. W nay be able to,
because of the past history, maintain the kind of
collegiality that we have. But we have consi dered
very carefully the question of dividing the circuit
and we just feel very strongly that there really is
no | egitimate reason for doing that.

Sonme of that credit, a great deal of the
credit, belongs to sone genius in the
adm ni stration, especially from Chief Judge
Anerica's JimBrowning. | think the organization
has been established that has nmade the circuit
function and work very well.

JUDGE MERRI TT: Are your cases argued
primarily in San Francisco, in Pasadena? Were?

JUDGE GEORGE: |I'msorry, Judge Merritt.

JUDGE MERRITT: Whiere are the cases
comi ng from Nevada, that is appeals that are appeal s
fromyour court --

JUDGE GEORGE: They go to both,
primarily San Franci sco and Sout hern California.

But the circuit has nmade an effort to acconmpdate
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litigants. For exanple, the circuit has been able
to sit in Las Vegas. W're very pleased about that,
and the circuit, again, nmakes an effort to
accommodate litigants. | think, Judge Ryner, that
you do that fromtinme-to-tinme. Just naking the
presence of the circuit felt is an inportant thing
for our district and we woul d hope that that would
continue. But generally, our cases are heard in San
Franci sco or in Southern California, Judge Merritt.

We think, as well, that the circuit

conference that is conducted -- and Judge Rymer was
t he chairman of our conference at one tine. | stil
renenber her suggesting that all things -- what was

it you said, Judge Ryner?

JUDGE RYMER I'msure it was really
(i ndi scerni bl e) degree on that.

JUDGE GEORGE: It was a neani ngf ul
observation. |1'ma senior judge, incidentally, and
ny menory has problens that it didn't have a few
years ago.

JUDGE RYMER  Well, I'mnot and ny

menory is exactly the sane. So --
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JUDGE GEORGE: All is well that ends is
what you sai d.

Let nme just take a nonent to indicate
that | think the circuit is remarkably well
adm ni stered. As far as our judges can see, there's
a consistency. The decisions are tinely. Wat is
really needed in the 9th GCrcuit is to provide the
hel p that you need and that you're entitled to.
think with the addition of the judges that the
circuit is entitled to, all of these things that we
criticize would be inproved.

Let nme just enphasize three brief areas.
Nunber one, whether a precedent of preserving and
creating snmaller circuits is realistic given, |
t hi nk, the nmonunental growh of the federal
judiciary. You're all famliar with the projected
grow h that anticipates the potential for 30 to 40
circuits. It seens to ne that the problens
attendant with that kind of division are far nore
significant than the problens perceived in the 9th
Circuit at this point.

JUDGE BROMWNI NG Wl |, Judge GCeorge,
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take Professor Meador's suggestion in an earlier
question and take the converse of that. Wat if
there were just one circuit court of appeals sitting
I n division throughout the country with the
flexibility to nove to where the casel oads were and
that sort of thing.

JUDGE GEORGE: Judge Browning, |'m not
sure that | can respond intelligently to that. |
appreciate the fact that it has been suggest ed.

JUDGE BROAMNING W don't require
intelligent responses.

JUDCGE GEORGE: Well that's a break for

| think it's a thought -- matter of
fact, |I think all of these matters are thoughts
wort hy of reconsidering and thinking because the
time is comng, as far as the future is concerned,
that we have to think of resolving sone of the
probl enms that we're | ooking at today and that you
especially are | ooking at nationwi de. That m ght be
sonet hing that should be | ooked into carefully.

You asked the question, Judge Browning,
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Is there atinme -- and | think it's an insightful
question -- when big mght be too big? Again, I'm
not sure that | can answer it without a | ot of
careful thought, but | suppose the answer is perhaps
so. But | reiterate that in ny judgenent, that tine
hasn't cone for the 9th Crcuit at this point. It
just seens to ne that there are too nany viable
alternatives to consider that will correct the

probl em beginning with providing judges to the 9th

Circuit that are needed. And then the idea of sone

JUDGE RYMER: There's -- that have been
appoi nted to you.

JUDGE GEORGE: |'msorry, Judge Ryner

JUDGE RYMER. Fromthe point of view of
the district court, what objective markers would you
suggest for whether a circuit is functioning
effectively?

JUDGE GEORGE: If it is functioning
effectively, | suppose --

JUDGE RYMER  How woul d you neasure it

other than just "I think it is"? | nean, what
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objective indicia are there fromthe point of view
of the district court?

JUDGE GEORGE: There are several that
I've nentioned. | think there is a consistency,
Judge Ryner. | don't see any difficulty with the
| ack of consi stency.

JUDGE RYMER: (Ckay, so you'd say that

consi stency of decisions is one objective marker?

JUDGE GEORGE: Yes. | think
collegiality is probably another. | think the
timeliness of the decisions is another. | think

per haps the cost concepts, and |I'mnot able to break
those down. But | have a feeling that we woul d | ook
at greater cost if we started dividing circuits nore
and creating nore potential difficulties. Those
guestions and the various criteria have been
considered. As far as | can see fromny readi ngs
and fromm own personal feelings and observati ons,
the circuit seens to be addressing problens well.

If, indeed, it is time to start to do things
differently, there are so many other alternatives to

avoi d.
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This multiplication of circuits that
seemto ne to nake a great deal nore sense. For
exanple -- and | may be wong. You correct ne if
I'"'mwong -- ny understanding is the | ast several
years, that sone 40 percent, not weighted but sone
40 percent, of the appeals cone from prisoner 1983
appeals. That, to ne, is a terrible problem and
doesn't really nmake any sense. You know as well as
| do that we have consi dered questions about chunky
peanut butter or snooth peanut butter and I think a
potential resolution to that vast nunber of cases
woul d be to create a structure of adm nistrative | aw
j udges, independent judges, who go directly to the
pri sons and resolve the vast majority of those
problens. |If a question arises |like an overcrowded
jail, there's a neans through the Adm nistrative
Procedures Act to get those kinds of natters before
the district court and eventually the circuit court.
That, it would seemto ne, would be one of the neans
of reducing what is perceived by sone to be a
significant overload. The possibility, and I

mentioned this in the paper, of sone kind of
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sent enci ng appeal process that would invite district
judges to sit on appeals questions with, | suppose,
sone kind of a cert to consider those questions that
shoul d go beyond that.

You' ve tal ked a great deal about
bankruptcy and this is a special area of interest
for me. As was nentioned, one of the things that
could be done to correct all of the problens, as |
see themw th the Bankruptcy Appellate Panels, it's
a marvel ous experinent in specialization and it has
wor ked very well for this circuit. | think
nationally, if you had some 25 Article Il judges
who sat on Bankruptcy Appellate Panels, they could
handl e the entire nation's bankruptcy appeals. They
woul d be fungible judges. It would avoid the
adm nistrative structure. District judges have not
only a problem of handling appeals, but they're
frustrated because they think they have a
responsibility without any authority.

If the Article Ill authority were taken
fromthe Bankruptcy Appellate Panels, they would

really be an independent court and you woul d avoid
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the probl ens between district judges and bankruptcy
courts. It would correct the problem of Bank of
Mowery that suggests that they don't have any
precedential value. It would give thema
precedential value. That would be the only appeal,
except perhaps a cert process to go to the entire
circuit if, in fact, there was sone perceived
I nconsi stency in comercial law. |t would al so nake
for a force of fungible judges. Those judges could
sit on non-core matters.

| was a bankruptcy judge and for the
nost part, practitioners used that process of saying
this is a non-core nmatter and it requires an Article
1l judge to sit onit. It's a ploy in nost cases.
I f those panel judges, Bankruptcy Appell ate Panel
judges were available to say "we will hear that
case", in nost cases | think they would w t hdraw
their objection to a bankruptcy judge hearing those
matters. It would correct that kind -- they would
be fungi ble judges to help in other areas.

M. Chairman, there were several other

matters but | think for the nost part, they've been
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covered. |If | can take only one m nute?

The second nmatter is whether there's any
rational way to divide without splitting California,
and | don't think there is. | don't think any way
except dividing California would adjust the
wor kl oad. |'ve talked to you about the advant ages
of the big circuit.

Let nme just conclude by saying that at
the very least, circuit division based on arbitrary
and | think, for the nost part political
consi derations, should be put on hold until all of
the ram fications of circuit divisions have been
t horoughly explored with a viewto present to the
present and future contours of the federal
judiciary. The Judicial Conference of the United
States concluded in its |ong-range plan, "division
of a particular circuit or realignnent of circuit
boundari es shoul d occur only when conpelling
enpirical evidence denonstrates the relevant courts
inability to operate effectively as an adjudicative
body. "

Perhaps the tine, as | indicated in ny
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paper, that the assunption that bigger is better is
not really accurate and we ought to start to give
serious consideration to the idea that perhaps

bi gger in sone ways to a point, Judge Browning,

m ght be better.

Thank you for your patience with us.
Thank you.

CHAIRVAN VHITE: Well, it's a good thing
your predecessor gave you sone tine.

JUDGE PATEL: Justice Wite and Menbers
of the Commssion, it is a pleasure to appear before
you today. This is ny city, the Northern District
of California, where |I sit as Chief Judge. This
beautiful courthouse -- I'msorry, Marilyn -- but we
were able to replicate it here after the earthquake
the last tinme. But maybe that's a good place to
start.

This building is an extraordi nary
building and it's a historical building, but I think
in time because of where we are in tinme, this
bui | di ng and nany ot her courthouses across the

country will be an anachronism W seemto be, if
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we're tal king about dividing the 9th Crcuit and
possibly in the future other circuits, really noving
agai nst the historical tide. W've been on the
threshol d and wal ki ng through the head threshold for
sone tinme. There's sone extraordi nary technol ogi cal
changes and advances.

QG her institutions are farther up that
technol ogi cal | adder than we are. Wat we're
| ooking at is not nerely national issues anynore,
but gl obal issues. Here we are, talking about nuch
nore parochial ones. | suggest to you that | think
your mandate is such that you're not just |ooking at
the 9th Circuit issue but at the configurations of
courts of appeals, that what we have is an
opportunity at this time, to | ook at where we are
going in the future with the kinds of advances that
we have; that nmake it possible already for the 9th
Circuit to acconplish nmuch of its m ssion despite
its geographical size. But also, |I think we speak
to what the courthouse or the court of the future
will be.

Many courts already -- for exanple, in
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this state, appellate courts conduct oral argunent
by tel ephone. | don't know that that's a
particularly good way to do it, but video
conferencing certainly provides an opportunity to do
that. Electronic filing is al ready being done in
the federal courts and is comng up to speed in many
of the districts. W have to be concerned al so, |
think, with pricing ourselves out of the market. |
think the federal courts are |osing a nunber of
cases where we shoul d be hearing cases because of
the cost. Corporations and other entities are
turning to ADR. That affects the devel opnent of the
law, | believe, in many ways and | eaves us with a
very unbal anced kind of caseload. It doesn't really
reflect what the federal courts have generally been
about .

COWM SSI ON MEMBER: Are you headed
toward endorsing the proposal for a single
nati onwi de court of appeals, abolishing the circuit
i ne?

JUDGE PATEL: I'mnot sure |'mready to

go that far. 1'mnot sure where this would take us.
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But | think that it is sonmething that the Conm ssion
ought to look at, sunmng up the data that's
necessary, take a | ook at what can be done in the
future whether we're tal ki ng perhaps about fewer
circuits rather than nore circuits because of the
ability to communicate in the extraordi nary ways
that we have achieved so far and that | think we see
in the future as well. It nmay nean that we would
have fewer circuits rather than one nationa

circuit. | don't know the answer to that question,
in all honesty.

COWM SSI ON MEMBER: Do you see nuch
difference in the quality here in San Francisco in
the adjudicatory process in the federal district
courts and in the state trial courts?

JUDGE PATEL: Yes, thanks to the tril ogy
of cases, Cellutex, et cetera. The reason | say
that is because federal judges are, as any of our
state court judges will tell you, able to grant
sumary judgenent with a greater |ikelihood of being
affirmed by the court of appeals or being secure in

doi ng that.



10

11

12

13

14

15

16

17

18

19

20

21

22

184

COW SSI ON MEMBER:  The difference is
that you get nore jury trials in the state court.

JUDGE PATEL: You get nore jury trials
in the state court. You also --

COW SSI ON MEMBER: And that's about it.

JUDGE PATEL: -- the quality of
| awyering, | have to say, sonetines is not as strong
in the state court, but that is changing. That's
changing rapidly. Wat | see happening with a
proposal to split the circuit, really, is to make us
nore parochi al .

You know, we have one circuit where |
think there's one vacancy but there are six active
judges. Wen | conpare that -- not that they' re not
doing a great job, but when | conpare that to the
kind of cross-fertilization that we have in the 9th
Circuit with the judges who have access to judges of
ot her parts of the circuit and the opportunity to
deliberate with themand learn fromthem | think
that it really suits where the litigants that we
serve are going, at |least the conmmercial entities,

by having that picture.
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| nmean, when they have a Pacific REM
Conference, they're tal king about all of the states
wthin this jurisdiction for the nost part, wth the
exception, you know, of maybe a couple of the
Internal states, and the interests there are the
sane. | don't see that consistency is a problemin
this jurisdiction. Utimtely, it's achieved. |
think that the chief judges of this circuit have
done an extraordinarily good job in trying to
overcone some of those problens before one gets to
the en bank situation. Those judges can tell you
nore what they're doing than what |'ve seen, but
certainly, screening cases in advance so that cases
i nvolving the same or simlar issues can be resol ved
by the sane panel. A variety of techniques can
certainly be used if consistency is a problem

Also, | mght note froml ooking at sone
of the data that size really has very little, if
anything, to do with the time within which a
di sposition is achieved. | noted that one of the
circuits which has a fairly |large nunber of circuit

judges, active circuit judges, has a nmedi an casel oad
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conpared with all of the other circuits. Al so, one
of the | ower per judge casel oads | ooking at the
filings each year and yet, it has the | ongest tine
to disposition.

The 9th Crcuit has nanaged to do very
wel | once panels are enpowered in terns of
disposition tine. It is because of the politicized
nature of this whole inquiry and the fact that the
vacanci es haven't been filled in this circuit, and
that it has been difficult to sunmon up panels so
that those cases can be distributed nore readily.

| know that your lunch was to start
al nrost a half-hour ago so | will just close with
this. Your job is to do sonmething that's very
rational. That is, to analyze the situation, |ook
at the data statistics, come up with a report and
reconmendation with sone rational responses. |'m
not sure that it is possible to -- that that w |
carry its day in Congress because really, this whole
i ssue stens --

CHAI RMAN WHI TE:  Tell us about it.

JUDGE PATEL: -- fromthe politics.
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It's interesting because your politics --

COMM SSI ON MEMBER:  No, it's not
entirely politics. |If you' re talking about what the
future of the courts of appeals should be, there are
judges and | awers who are genui nely concerned about
it.

JUDGE PATEL: Onh, yes. No, but I'm
tal king about in terns of the split of the 9th
Circuit. It's a very politicized issue. |If they
woul d forgive us our vacancies, | don't think we
woul d really have any issue at all with respect to
how long it takes to dispose of cases. | don't
really think that's a serious problemonce those
vacancies are filled.

COW SSION MEMBER | don't think its
current critics would go to sleep if you filled the
vacanci es.

JUDGE PATEL: Well, that's
(indiscernible). Wat's interesting, however, is
t he ideol ogical differences, not geographic
differences. |If one |ooks at the opinions of this

circuit or another circuit, it really is ideol ogical
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di fferences which will occur and should occur in
every court.

Il will leave you with just one thought,
and | wasn't totally facetious when | closed with it
in nmy statenent. |If you make a recommendation for
splitting the circuit, or that other circuits be
created or anything that's going to involve the
bui | di ng of new courthouses or if Congress does so,
then | strongly urge that any legislation that's
passed i nclude a provision that no new courthouse
will be named -- and | apol ogi ze to you, Judge
George, for what |I'mabout to say -- after a living
person. That may take sonme of the initiative or the
steam out of sonme of the proposals that |I've seen.

Thank you very, very nuch

CHAI RVAN WHI TE: Al l right.

(Wher eupon, off the record for a lunch

recess, to reconvene later this sanme day.)
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A-F-T-EERNOON S E-SSI-ON

CHAIRVAN VHI TE: Are we ready? They'd
better be because we've got a long list, but I'm
sure everyone will be interesting.

Dani el Kol key, what do you do for the
gover nor ?

MR. KOLKEY: |'mthe governor's | egal
affairs secretary.

CHAI RVAN WVHITE: Oh, well, we'll be glad
to hear you

MR. KOLKEY: Thank you very much

My nanme is Dan Kol key. |'m Gover nor
Wlson's legal affairs secretary and |'m honored to
be here before the Conmi ssion on the Governor's
behal f.

The CGovernor believes that there are two
obj ectives that ought to guide the Comm ssion's
recommendations. One is that any recomrendati on
made ought to pronote reasonably tinely appellate
deci si ons; and secondly, the recommendati ons ought
to pronote decisions that are analytically

consistent. Based on those guidelines and faced
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W th an increasing casel oad, the Governor does not
believe that the solution is a split of the 9th
Circuit or of any other circuit. Indeed, a split
w ll sinply generate nore inconsistencies between
the two new circuits.

I nstead, the Governor believes that the
solution lies in addressing, in constraining the
rate of increase in the caseload. Because unless
the rate of increase in the casel oad is addressed,
in 30 years, there will be another conmm ssion that
will be determ ning whether the 17th Circuit should
be split. The steps that the Governor thinks could
be taken as neasured steps to help constrain the
rate of increase are the foll ow ng.

First, he believes that the settlenent
processes in the appellate courts could be
conpl etely revanped and nmade nore effective through
a nediation programthat's held after the
appellant's opening brief is filed, and I'Il get to
that in a nonent. Secondly, he thinks that there
coul d be sone conservation of federal resources if

the abstention doctrines were not only clarified but
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codified and institutionalized in Rule 12 of the
Federal Rules of G vil Procedure which would
encourage nore cases to be deferred to the state
courts which not only will conserve resources, but
al so woul d pronote federalismin conmmodity.

Third, he thinks that there ought to be
sone reconsi deration of the anobunt in controversy
for diversity cases, possibly an increase to
$100, 000. Fourth, while this is beyond the scope of
ny testinony, and perhaps this Conm ssion's charge,
clearly, an increasing rate of cases can be
constrai ned by addressing the scope of standing for
vari ous federal prograns.

If one has a circuit with nore cases and
per haps nore judges, it's also clear that there has
to be a neans of providing nore analytically
consi stent decisions --

COMWM SSI ON MEMBER:  Could I ask you a
guestion?

MR, KOLKEY: Yes.

COW SSI ON MEMBER:  The Covernor is

real ly suggesting in nmany ways that we give nore
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credence to the fact that we're a federali st
structure and can rely on the states and the state
courts to decide cases.

One of our col |l eagues on the bench,
Judge Newman, has suggested along the sane lines --
he was Chi ef Judge of the 2nd Circuit -- that a
certain category of cases, particularly al
diversity cases be included, but sone other cases
that rely heavily on state |law -- for exanple, ERI SA
type cases -- have to be filed in the state court.
If there is a diversity of citizenship or a federal
guestion in the case, in this category of cases, you
can seek a renopval petition under sone criteria that
woul d allow the district judge to say "well, there
is no likelihood of hone cooking in a case like
this. No real reason this needs to be in the
federal court"” and leave it in the state court.

As you know, diversity cases are 15 to
20 percent of the caseload. You could get a
significant nunber of cases that are now in the
federal courts back into the state courts under this

ki nd of procedure. Now, is that along the |ines
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that the Governor is thinking?

MR, KOLKEY: Well, he hasn't gone so far
as to go to that specific proposal, but | do think
that he very nmuch pronotes a way of
institutionalizing a deference to state courts.
Certainly, a programthat provided that certain
cases would be filed in state courts with the right
of renoval would be a way of institutionalizing, a
neans of deferring to the state courts.

| ndeed, while the scope of testinony is
too short to give a nunber of exanples, recent
exanpl es including the Arizonians for Oficial
English versus Arizona, Suprene Court case suggests
that a | ot of federal resources, litigation in both
the federal district court, courts of appeal and the
Suprene Court, could have been avoi ded had there
sinply been a willingness to certify a question of
novel state law to the state courts in Arizona.

Wi ch, when those state courts got the issue in
Arizonians for Oficial English did, in fact,
di spose of the case meking, frankly, the nine years

of litigation in the federal courts a nullity. But
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that sort of concept is along the lines of finding a
way to institutionalize it.

The Governor's thought in terns of
institutionalizing deference to the state courts was
to provide for a notion for abstention in Federal
Rule 12 of the Federal Rules of Cvil Procedure. So
that, in essence, there was an acknow edgenent t hat
that is an appropriate notion to make at the
begi nni ng of a case, and an encouragenent for the
courts to consider that a legitinate notion.

Because oftentimes courts --

COW SSI ON MEMBER:  Even when there's
not a parallel state proceeding, in other words, you
woul d i nvoke abstention and require a filing of the
case in the state court if there's no parallel state
proceedi ng goi ng on?

MR. KOLKEY: Well, the fact is, there
are extension doctrines where that woul d be
appropriate, for instance in Pullman. You don't
need a parallel state proceeding if there's an
unsettl ed question of state | aw that woul d avoid or

change the nature of the federal question being
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considered. It's appropriate to abstain on the
basis of Pull man even though there is not presently
an ongoi ng state proceeding. O course, the
certification procedure that the majority of the
states have are procedures where there's not an
ongoi ng state proceedi ng, but through certification
one lets the state courts decide the issue of state
| aw. But to wind that point up, | think that one
woul d be surprised if one | ooked at the nunber of
cases where abstention was appropriate, where either
it was denied but there's no reported opinion
because it wasn't worth the parties taking the
matter up on appeal after the conclusion of a trial,
or where the matter was sinply denied w thout
further thought by the court or the parties.

And i ndeed, the Proposition 187
litigation in California, no one tal ked about that
in ternms of abstention but there was pending state
court proceedings filed the very sane day as the
federal proceedings in Prop 187 litigation. The
fact is there were several state proceedings as well

as several federal proceedings. Abstention could
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have been used. The fact is, it was invoked at the
begi nni ng of the case unsuccessfully, but could have
been used again to defer sone of the federal
resources. In fact, you had parallel proceedi ngs on
parallel issues of law going on in the federal and
state courts during that litigation as well.
Perhaps | could take a nonent to just
poi nt out and summari ze the reasons for the
Governor's opposition to a split of the 9th Crcuit
and then go back to the issue of the nediation
programthat he has in mnd. Just to summarize the
Governor's position on the 9th Crcuit, he believes
that a split would be unwi se because one, it
woul dn't necessarily reduce the new circuit's
caseload. The fact is, Congressional proposals for
a split that, say, had Nevada and California in a
single circuit resulted in a 50 percent increase in
the workload. In fact, any circuit that has
California, unless there is a significant increase
in judges, is going to find itself with an increase
in its workload.

Secondly, a split is going to -- and |
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know you' ve heard this before -- result in
I nconsi stent case | aw on the West Coast. A split
Wll result ininter-circuit conflicts which
woul dn't have ot herw se existed where the circuit's
en bank procedures could have resolved the matters.
A split of California as part of a 9th Grcuit split
woul d not only have all of these problens, but also
result in forum shoppi ng between the northern and
sout hern parts of the state, which fromthe state's
perspective is a real problem because one can file a
suit against the state anywhere in the state. |If
peopl e start forum shopping as a result of a split
of California, that's going to create real problens
in terns of litigation against state agencies, of
which there is nuch

Yes?

CHAI RVAN WHI TE: M. Kol key, you have
about a m nute-and-a-half. Wich do you want to
cl ear up?

MR. KOLKEY: Let me go to the mediation
program because | think this is sonmewhat new in

terns of its approach.
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If one had a nedi ati on program for
appeal s where the nedi ation was held after the
appel l ant's opening brief --

COW SSION MEMBER: | think they' ve got
t hat .

MR, KOLKEY: Ckay.

COW SSION MEMBER:  In the 9th Grcuit
recently where the nediation programthat you set up
is after the briefs have been filed. |Isn't that the
way it works? | think they've got recently.

MR. KOLKEY: The thought would be is
that if you had it after the appellant's opening
brief was filed before the appellee' s brief was
filed, not only would that be the nmonment in tine
when the appellant is nost famliar with the
weaknesses and strengths of its case, but the
appel l ee could save the tinme of conpleting a brief.

And there woul d be another benefit to
this. |If you have a nediation during the briefing,
not only are the parties famliar with their
weaknesses and strengths but if the matter doesn't

settle, the court will get much nore focused
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argunents in the appellee's brief and reply brief as
a result of that nediation. Thank you.

CHAIRVAN VHI TE: Al right, thank you.

Barry Portman?

MR. PORTMAN. Thank you, M. Justice.

My nane is Barry Portman. |'mthe
Federal Defender for the Northern D strict of
California. | have been a federal defender in the
districts of California for the past 27 years.

Al the federal defenders within the 9th
Circuit have subnmitted a statenment to the
Commi ssion. The essence of the statenent is that we
feel that the 9th G rcuit as currently structured,
is functioning efficiently, is delivering consistent
| aw, and we oppose any suggestion that the 9th
Circuit's current structure be changed. | would
| i ke today in the short tinme | have to devote ny
remarks to sonething |I don't think that has been
raised. It pertains particularly to California and
to the federal crimnal law in California.

| have | ooked at the proposed

restructuring of the 9th Gircuit and each one of the
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proposal s essentially tries to grapple with the 800
pound gorilla that arrived at breakfast, the state
of California. W have 63 percent of the circuit's
popul ation and al nost two-thirds of the case
filings. There's the so-called "horse collar
proposal " terned such by Judge Chanbers nany years
ago which, | guess in conversations with his horse,
Tom seened appropriate, and that's California

al one.

Then there are what | call variations on
that, fig leaf variations: California with the
Pacific Islands, or California with Nevada, but it's
still just California. Finally, there is the "Sever
at the Tahattchapee Proposal” which is to split
California in half. In one way it would be the new
brown circuit: Southern California, Arizona,
Nevada; and then the green circuit: Northern
California and everything north of us. Then there
are variations on this: the Troyka, the three
circuits. But all of these proposals fail to deal
wWith the problemin California. That is a problem

occasi oned by a proposition that was passed in 1982
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by the voters of California called Proposition 8.
That proposition was an initiative which took away
and elimnated any i ndependent state ground in the
California courts to exclude evidence and nade the
California exclusionary rules -- not just the 4th,
but the 5th and 6th anendnent ones -- dependent on
the federal court's interpretation of the
constitution.

So that, if we had a California circuit,
if we had one that's divided, we face the prospect
of a different constitutional standard at the
current county line. W have Interstate 5, our own
Californial M ssissippi with cormerce both | egal and
illegal flow ng back and forth. But we would have
police officers that m ght be | ooking at a different
standard and different conduct as to what they could
do with regard to notorists' arrests and car
sear ches.

If we had a circuit for California as a
whole, if it was not split, we would still have the
probl em of creating what | would call a "Super

California Suprene Court.” It would be a Federal
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Super California Suprene Court, but the judges would
all be fromCalifornia. It seens to nme that the
public woul d not appreciate as | awers m ght that
these California judges are really propounding a
national |aw, not a super California law. It seens
to ne that it would be nuch nore difficult to have a
California statute, perhaps, declared
unconstitutional and be accepted by the public if it
was done by three California federal judges as
opposed to a judge fromthe state of Washi ngton, and
one fromthe state of Arizona and one fromthe state
of Al aska.

So, nmy urging to the Conmm ssion is that
you consider, if you may use a play on Wnston
Churchill's aphorismthat the 9th Grcuit as
currently structured nay be unw el dy, but not so
unw el dy when you consider the alternatives.

CHAI RVAN WHI TE:  Thank you.

MR. PORTMAN. Thank you.

CHAI RVAN WHI TE:  Thank you.

Maria Stratton?

M5. STRATTON: Thank you, Your Honor.
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apol ogi ze for ny |lateness. M plane was del ayed
from Los Angel es.

CHAI RVAN VWHI TE:  Oh, you were right on

M5. STRATTON. Well, then | guess you
were |ate, huh?

My nane is Maria Stratton and | amthe
Federal Public Defender for the Central D strict of
California. | have practiced both civil and
crimnal lawin this circuit for the last 17 years
and have been the Federal Public Defender for the
| ast five years. | hold the distinction or the
curse, depending on where you cone from-- but |
think it's the distinction of running the |argest
Federal Public Defender office in the country with
the | argest capital habeas corpus practice in the
country.

COMWM SSI ON MEMBER:  Could I ask you a
factual question? Wat percent of your cases get
appeal ed that you are defending to the 9th Grcuit
after a disposition at the trial |evel?

M5. STRATTON. Well, | would say, Your
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Honor, of the 600 appellate cases that the 9th
Circuit defenders file each year in the 9th Grcuit,
we probably file 225 of those each year. So, we
have a | arge percentage. | would say with our
annual casel oad, closing is about 2,200 cases. So,
that woul d be about ten percent of our cases end up
comng to the appellate court.

COW SSION MEMBER: I n what way woul d
your work, work at your office, be adversely
affected by a division of the 9th Circuit?

M5. STRATTON:  Your Honor, | want to
tal k about a couple of things that are naybe |ess
statistically based and nore subjective. Maybe this
is fine since you're in California and it's nore a
touchy-feely type of environnent, but | want to talk
about the quality of the practice in the 9th
Crcuit.

Because when | was preparing for this
presentation today, | did a survey, an infornal
survey, of the Federal Public and Conmunity
Def enders throughout the country. Wat | wanted to

know was how many of you get real opinions out of
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your appellate courts, opinions that tell you why
your client's conviction is being affirnmed which is
generally the majority of what happens in our cases.

COW SSI ON MEMBER: On the sentence?

MS. STRATTON:  Yes.

What | got was a very surprising
response when you conpare it to the statistics that
| saw regarding case filings in the circuit courts.
That was that the defenders fromthe 5th and the
11th Grcuits routinely reported that over a third
of their crimnal appeals are disposed of in one
word dispositions, generally affirmed wi th nothing
el se. Not a paragraph of explanation, nothing.
These are the two circuits that were once one.

COM SSI ON MEMBER:  Excuse ne, Ms.
Stratton. Are those cases, if you know, disposed of
prior to the argunment in the case?

M5. STRATTON: | don't know that, Your
Honor. | asked generally for what percentage of
their cases were disposed of --

COW SSI ON MEMBER:  What percent age of

your cases get orally argued?
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M5. STRATTON. | would say probably a
third to a half of our cases get oral argunent.

COW SSI ON MEMBER. Do you ask for oral
argunent in every case on appeal ?

M5. STRATTON: Well, in this circuit, we
don't really have to ask. |It's generally given to
us unless the court tells us we're not going to get
it.

COWMM SSI ON MEMBER:  You're not getting
oral argument in half to two-thirds of your cases on
appeal .

M5. STRATTON: That's correct. And we
generally will make a determi nati on of whether we
think we really have sonmething to add to the briefs.

CHAI RVAN WHI TE: But you still are
getting an expl anati on.

M5. STRATTON: But we're still getting
an explanation and that's what | want to tal k about
t oday.

Because what ot her profession or
occupation gets away wWith never giving an

explanation? |If you went to a doctor and your
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doctor said to you, "you have cancer and you're
going to die in six nonths" and stopped there. |If
you went to a plunber and your plunber cones to your
house and says "you need to spend $500.00 on a new
gar bage di sposal", or ny personal favorite which is
the car repairman who says "lI'msorry, your car has
died. You need to buy a new car" with no other
expl anation. Wat consuner -- and | speak as a
consuner here -- would |l et you get away with that?
That's nmy concern about the fact that in
the 9th Circuit, we don't get that. W get an
explanation. |It's inportant because as a consuner,
t he public understands, gets to understand that the
court is up there thinking about and taking the tine
to provide a public service and to give an
explanation. |It's inmportant for the litigants, it's
i nportant for our clients to know and for us to be
able to tell the clients what happened in their case
and not just to kind of conjecture about what
happened. And it's inportant for the devel opnent of
the case | aw because that's really what the court of

appeals is all about. |It's not just about deciding
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or processing cases. |It's about giving --

CHAI RMAN WHI TE: Are you suggesting that
the opinions you get in a non-argunent case are
t horough enough to satisfy you and your client?

M5. STRATTON. Well, Your Honor, | guess
It depends on the case. Sonetines | feel that way
and sonetines | don't, but at least I'mable to go
back to ny client and say "this is what the court
bel i eves is going on here" and to give them an
expl anation instead of saying "I don't know. | have
to guess. The court just said affirnmed.”

COW SSI ON MEMBER:  Even wi th reasons
you m ght comment, they were all wet, | suppose?

M5. STRATTON: Absolutely, and at |east
| can tell the client that. But when you wal k away
with a decision that says affirnmed or through the
appel l ee reversed with nothing el se, although that
rarely happens, you're left with nothing to show for
the public, to show for the devel opnment of the case
law, for ne as an individual |awer representing an
i ndividual client to give to the client.

Now, is that because the judges of the
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9th Crcuit are better judges than the 5th and 11th
Circuit? | don't think so. |'mnot going to say
that here, but | don't think so despite the nunber
of 9th Circuit judges in the vicinity. But | think
that what we would be able to say is that the
quality of judging is better and why is that? |
think it cones fromthe bigness of the circuit. The
circuit has the resources to spread around and to be
able to take advantage of the econony of scal e that
conmes with bigness.

COM SSION MEMBER: | think if you do a
study, you'll find that there are three circuits
that are doing this affirmed business, and the rest
of themdon't do it.

M5. STRATTON: That's right, Your Honor.
The reason | think it's inmportant to notice that
it's the 5th and the 11th Circuit is because those
are the two circuits that used to be together.

COW SSI ON MEMBER:  The 3rd Circuit does
it and they have one of the |argest caseloads in the
country. So, you know, | don't know that there's a

| ot of rhynme or reason about it.
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M5. STRATTON:  Well, | woul d suggest
that the 5th and 11th Circuits who used to be
together and are now apart may not be getting to
t ake advantage of the econom es of scale that cones
with a certain anmount of bigness.

COW SSION MEMBER. Wl |, are you
suggesting that if the 9th Grcuit were divided,
this sort of practice that you |ike now woul d change
for the worst?

MS5. STRATTON: | am suggesting that it's
a possibility because --

COWM SSI ON MEMBER: Wl |, why woul d t hat
be?

M5. STRATTON: Because it would be
smaller circuits with not necessarily the sane
anount of resources that they would be able to pool
to get the advantage that you get when you have big
resources that are spread out and used econonically.
| guess it cones froma bias of mne because | run a
big office and I"'mable to see in ny office that we
are able to use econonies of scale in being nore

efficient in the way that we run the office.
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The second point | just wanted to go to,
and this goes along with the quality that | see in
the 9th Crcuit. And | have to tell you, I"'mnot a
particular fan of the 9th Grcuit's crimnal juris
prudence. So, this isn't just because of sone kind
of personal feeling about the way the cases cone out
or not cone out. One of the things that the 9th
Circuit has been able to do, in addition to doing
the regul ar appellate job of deciding a case in
controversy before it, is to get itself involved in
the adm nistration of justice.

| have been on the 9th Circuit's Capital
Case Conmittee for the last three years. The Chief
Judge put ne on that, | think, because | was running
the capital habeas unit which was a pil ot project of
this circuit to try to inprove the quality of
capi tal habeas representation in this circuit. |
don't know of many other circuits who have taken
such an interest in devel oping innovative ways --

COW SSI ON MEMBER:  You' re handling the
state capital habeas cases?

M5. STRATTON: We're taking 2254 cases.
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We're representing i nmates on death row who are now

COW SSI ON MEMBER:  What percent of
t henf?

M5. STRATTON: Well, there's to 500 on
death row now. W have 23. But our project has
been i n existence about two years. Although the
nunber may sound small in conparison with the nunber
on death row, we actually run the biggest operation
in the country with respect to those petitioners.

It is because the 9th Circuit took the
|l ead in | ooking at the problemand trying to figure
out a better way to provide quality representation
that this project cane into existence. | think that
it, again, stenms fromthe bigness. They have been
able to take advantage of the diversity of the
circuit and its just bigness to be able to use its
resources very efficiently, and to take the tine to
involve itself in the adm nistration of justice.
It's sonmething that | hope that we would continue to
have.

Thank you, Your Honor.
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THE CLERK: The panel at 2:00, please
come forward.

CHAI RMVAN WHI TE: Joanne (Garvey, you nmay
pr oceed.

MS5. GARVEY: Thank you, M. Justice
Wi te and Menbers of the Comm ssion.

First, I1'd like to convey the apol ogi es
of Jerry Shestack, the president of the Anerican Bar
Associ ati on who can not be here today. He has a
schedul e conflict and he asked nme to appear since
"' ma governor of the American Bar Association and
al so a San Franci sco | awyer.

The Anerican Bar Association has as one
of its primary goals the pronotion of inprovenent in
the adm nistration of justice, so it's no nystery or
surprise that the ABA has | ooked at the issue of
such things as the restructuring of the federal
courts in the circuits a nunber of tines over the
| ast 25 years. The creation of this Comm ssion by
Congress really pronpted the nost recent efforts by
the ABA, the formation of a very distingui shed panel

wor ki ng group, to review the question of the
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restructuring of the federal circuits.

The working group is conposed of Charles
Allen Wight, Professor Larry Fox, a prom nent
Phi | adel phia | awyer and past chair of the litigation
section in the American Bar Association; John Frank
whom | think is known to all of you over the years
for his many contributions in this area, and
Presi dent Shestack hinself. Based upon the report
of the working group --

COWM SSI ON MEMBER: Wl |, you've got one
representative on the Conm ssion itself.

M5. GARVEY: Pardon?

COWM SSI ON MEMBER:  You' ve got the
i mmedi at e past president on the Commi ssion itself.

M5. GARVEY: Well, we try to do our
political homework. W tried to cover both sides of
t he bench in this case.

CHAI RVAN WHI TE: He didn't sign that
st at enent .

MS. GARVEY: Yes, M. Cooper.

COWM SSI ON MEMBER:  May | ask how this

wor ki ng group was constituted? That is, who



10

11

12

13

14

15

16

17

18

19

20

21

22

215
appoi nted (indiscernible)?

MS5. GARVEY: The president of the
Aneri can Bar Association. Ckay.

Based upon the report of the working
group, the Anerican Bar Associ ation Board of
Governors adopted a resolution at its April neeting
that I'll very briefly summarize. That the
Associ ati on opposes the restructuring of the 9th
Circuit in view of the absence of any conpelling
enpirical evidence that denonstrates that the
circuit is suffering from adjudicative or
adm ni strative dysfunction. Secondly, at this tineg,
t he Associ ati on opposes any restructuring of the
bal ance of the circuits but yet, certainly supports
and conmmrends the efforts of the courts in their
ongoing efforts to adopt and use nodern technol ogy
and procedural innovations in an attenpt to deal
with the dispensing of justice.

JUDGE RYMER. What are we supposed to
draw fromthat because the circuits obviously differ
wildly in their structure?

M5. GARVEY: Exactly.
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JUDGE RYMER:  So, what the Bar
Associ ation is basically saying is "hey, everything
is fine no matter howit's structured.” What are we
supposed to draw fromthat?

M5. GARVEY: Well, | think you can draw
two things. One, based upon a review of enpirical
data exists in terns of the structure of the
circuits as a whole and a | ot of feedback fromthe
practicing bar, for all their diversities, the
circuits seemto be functioning effectively. The
problem | think, that the ABA recognizes is the
nunber of vacanci es which, when conmbined with rising
caseload which | think is a natural growth
unfortunately with popul ation growh, makes it very
difficult to try to address all the issues that have
to cone before the court.

But having | ooked at that, the circuits
as a whole seemto be able to handle their function,
and they seemto be working well. And they seemto
be reaching out in ways to handle --

JUDGE RYMER: Well, is the ABA satisfied

with the potential of having a federal court of
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appeal s, say, process 80 percent of its cases
W t hout oral argunent on a judgenent order basis?

M5. GARVEY: | can't really tell you how
much detail the particular task force went into, but
| can tell you where we have a problem

JUDGE RYMER: | guess what |'mreally
trying to do is to ferret out --

M5. GARVEY: No, | understand.

JUDGE RYMER. -- you know, what it is
t hat makes everythi ng copaceti c now.

M5. GARVEY: No, we're not saying it's
copacetic. But what we're saying is that -- we're
saying two things, | think. One, that if you're
going to change structures and a restructuring of
the circuits -- that has been proposed in all of its
various forms with the 9th, at the nonent, being the
guestionable circuit -- there ought to be evidence
that it's not working. That sonehow or ot her,
justice is being denied to the individual litigants
or that there is an inconsistency in the |aw of the
circuit, or sonething is happening that it is not

functioning.
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JUDGE RYMER  See, | guess one of

difficulties that 1've got is that it seens across

the country that people are sort of -- it's easy to
say, "well, everything is working fine." But we're
supposed to | ook ahead. If you nake assunptions

that caseload is going to continue to increase,
sonething has to either give or alternative
structures may have to be devised. It seens to ne
that that's sort of our charge, is what alternative
structures mght there be that woul d better serve
the adm nistration of justice in the federal
appel | ate systenf

M5. GARVEY: Yes. Part of the problem
that we have is that the structures that are in
exi stence seemto be functioning. Sonetines not
well. As we understand it, the 2nd Circuit is
having terrible problens right now

JUDGE RYMER: See, but that's what |'m
trying to get at.

M5. GARVEY: | understand.

VWhat |'msinply saying is we would

commend you for trying to |look at alternative
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structures. The ABA in the past has | ooked at
alternative structures, sone of them --

COM SSI ON MEMBER:  Isn't the fact of
the matter here that the ABA at this nonent, on this
subj ect, has not really |ooked at anything ot her
than sort of the question of whether you want to
divide circuits or not? 1Isn't that the only thing
this docunent addresses? It doesn't attenpt to
consi der alternatives such as those that have been
presented to the Comm ssion in various hearings.

M5. GARVEY: No, | think that's correct.
And certainly as part of its ongoing efforts to
review and consi der the adm nistration of justice,
as alternative structures are presented the ABA will
certainly take a very hard | ook at them But the
structures that we have seen presented to date which
are a split of the circuit in various configurations
do not seemto address the particular problem and
seemto perhaps mss the problem

COWM SSI ON MEMBER:  One ot her clarifying
question, if | may?

The House of Del egates has not acted on
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this subject, has it?

M5. GARVEY: OCh, yes -- well, it has.
was going to explain that the resolution by the task
force -- the report of the task force only went to
t he Board of Governors because the House has not
nmet. The task force is using as its standard, the
policy that was adopted in 1995 by the House. The
House's standard is one, you shoul d have enough
judges to properly deal with the needs for appellate
justice and continue to provide a high | evel of
that. But nore inportantly, that there should be no
restructuring unless there is evidence to
denonstrate that the present arrangenents are not
wor ki ng.  They are dysfunctional .

So, that is the policy standard agai nst
which we're working. Perhaps that's part of the
difficulty, Judge Rymer. In ny particular brief, I
can only tell you that's the standard agai nst which
we work. Now if there are alternative structures
presented, | think the Bar would be very happy to
| ook at them and continue to report and enter into a

di al ogue. But yes, we are following the policy as
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adopt ed by the House.

COW SSI ON MEMBER: Ms. @arvey,
certainly you can't quarrel with the distinguished
menbers of your working group, but as | read the ABA
position, they really studied this or considered it
for three or four nonths. 1Is that correct?

M5. GARVEY: Well, perhaps M. Frank who
will be foll ow ng ne, another panelist, could
address exactly how much tine. But | believe that
t he Conmi ssion was appoi nted about that tinme. That
is correct.

COW SSI ON MEMBER: Wl |, the subm ssion
says that it was appointed earlier this year and
rendered its report in April.

M5. GARVEY: Yes, but --

COWM SSI ON MEMBER: Do you know t he
extent to which they delved into these probl ens and
del ved into the questions Congress has posed to this
Conmmi ssi on?

M5. GARVEY: They have reviewed the
statistics. As | say, perhaps the question would be

better directed at M. Frank who is a task force
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menber. He could give you chapter and verse.

But the Anerican Bar Association is not
exactly a virgin in this area and has been studying
these issues for many, nmany years, and you know,
cones up with their reports.

COW SSION MEMBER: | don't nmean to be
critical of the American Bar Associ ation.

M5. GARVEY: No, | understand.

COW SSI ON MEMBER  God forbid I run
afoul of them

My question is, if you have this
statenent of principles fromthe House of Del egates,
what does the working group add by re-annunci ating
t hose principl es?

M5. GARVEY: Well, what the working
group did was to review the evidence and the best
you can do is look at statistics and clearly, you
know, talk to people and try to get a sense of how
things are working. In fact, just sitting in the
hearings this norning was very eye openi ng and, you
know, quite interesting.

Based on that, and you know, you can
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| ook at the statistics, for exanple, and see what
the level of the caseload is, how long to
di sposition, how cases are handl ed, how nmany cases
go up and so on. So, based on that, they cane to
t he conclusions but the standard is a difficult one.
There has to be evidence of a need for change.

CHAIRVAN VWHI TE: Al right, thank you.

COW SSI ON MEMBER:  Thank you.

MS. GARVEY: Thank you.

MR KAWACHI KA:  Justice Wite, Menbers
of the Comm ssion, good afternoon.

CHAIRVAN WVHITE: CGo to it.

MR, KAWACHI KA: M nane is Janes
Kawachi ka and | amthe president of the Hawaii State
Bar Associ ati on.

You heard earlier today from Chi ef Judge
Alan Kay for the District of Hawaii in representing
the united opposition of Hawaii's district court
judges to a split of the 9th Circuit Court of
Appeal s. The Hawaii State Bar Association joins in
t hat opposition. For the past eight years, the Bar

Associ ati on has consistently and unani nously joi ned
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with ot her bar associations and judges in opposing
| egislation to divide the 9th Crcuit, and we do so
agai n today.

Now, havi ng sat through as nmany as six
hearings in as nmany states, | amsure that you have
heard all of the possible reasons that there nay be
against a split and | hope, therefore, not to
bel abor them But let ne be brief in making three
points from Hawaii's perspective.

CHAl RVAN WHI TE: But we've al so heard
sonme reasons for the contrary.

MR KAWACHI KA: | under st and.

CHAI RVMAN WHI TE: Al right.

MR. KAWACHI KA:  And | appreciate that.

First, the 9th Crcuit has devel oped in
our uni form and consi stent body of I|aw --

JUDGE RYMER: \What difference, as a
practical matter, would it make in the view of the
Hawai i Bar Association if, for exanple, the circuit
were configured with Arizona, California, Nevada and
Hawaii? What difference would it make in your life?

MR, KAWACHI KA:  Well, ny third point
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woul d have been that if it is the inclination and
recomrendati on of this Comm ssion to split the 9th
Circuit that we would respectfully ask that Hawai i
be aligned with the Pacific Northwest states. Wile
we have an affinity --

JUDGE RYMER: Well, what difference
woul d that nake in your life then?

MR, KAWACHI KA: | think we would have --
| would think that we would have a better shot at
getting an active sitting circuit court judge as
opposed to being dom nated by California as has been
the case in the past.

JUDGE RYMER So, you're interested in
having a judge on the court as the primary reason
for the circuit not to be split?

MR KAWACHI KA: In addition to the fact
that we woul d probably have greater consideration of
Hawai i 's needs before the court in a smaller
circuit.

COW SSI ON MEMBER:  Wel |, woul dn't that
argue for dividing the circuit fromyour standpoint?

MR, KAWACHI KA:  |'msorry?
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COM SSION MEMBER:  Isn't that an
argunent from your standpoint for dividing the
circuit?

MR. KAWACHI KA:  No, it's not because |
thi nk on bal ance, we feel that there's been a
consi stent body of |aw devel oped that our |awers
are famliar with, have studied and relied upon.

For exanple, one of ny points today and
as we've nmade in our submittals to you, Hawaii sits
at the crossroads of the Pacific in terns of trade
and comrerce. As such, we receive and send ships to
ports in Alaska, Washington, Oregon and California.
A division of the current circuit would raise the
possibility of different rules of |law applying to a
maritime case involving sea voyage between Seattle
and Hawai i than one which would apply on a voyage
bet ween, say, Oakland or Los Angel es and Hawaii .

I ndeed, a split of the circuit may cause the
application of a different maritinme | aw dependi ng
upon whether the lawsuit was, in fact, filed in
Hawaii or in the state of another circuit.

For that and other reasons, getting back
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to the consistency of the body of |aw that our

| awyers are famliar with, our state courts al so

| ook for guidance to the 9th Grcuit. Qur state
procedural laws are virtually identical to the
Federal Rules of Civil Procedure. To the extent
that the Hawaii Suprene Court has not ruled on a
particul ar procedural |aw, our state courts have

| ooked consistently first and forenbost to Hawaii's
federal counterpart of the 9th G rcuit for guidance
ininterpreting that law. Qur |awers therefore, by
necessity, have to becone intimate with the 9th
Circuit decisions. And so a split may do away with
t hat established body of |aw and create in its

pl ace, perhaps inconsistent and differing

i nterpretations.

So, for those reasons, we would
respectfully ask that 9th Crcuit not be split. W
t hank you for your tine and consideration of our
Vi ews.

CHAI RVAN WHI TE:  Thank you, sir.

M riam Krinsky of Los Angel es County Bar

Associ ati on.
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M5. KRI NSKY: Thank you, Justice Wite,
Menbers of the Comm ssion. My nane is Mriam
Krinsky. | am appearing today, and it's ny pleasure
to appear today, on behalf of the Los Angel es County
Bar Association, and to join to the chorus that is
bui | ding of both bar associ ati ons and judges who
oppose the notion of either splitting this circuit
or dramatically restructuring the courts of appeal.

The Los Angel es County Bar Associ ation
with its over 23,000 nenbers -- we have even nore
menbers than there are judges in the 9th Crcuit --
resoundi ngly oppose the notion that the 9th Crcuit
should be split. Wile | can not speak today on
behal f of all of our nenbers, | do represent the
unani nous vi ew of our ad hoc conmittee that was
asked to study this issue, our executive conmttee,
and our board of trustees. W seek to convey to you
today the nessage that the users of the system at
| east as they stand in the |argest |ocal bar
association in the country, do not believe that this
systemis broken and do not believe that the

di sruption and turnoil that woul d be occasi oned by
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splitting the 9th Crcuit is appropriate.

We accept as a prem se, the starting
poi nt espoused by the Hruska Comm ssion over 25
years ago that there need be a conpelling reason
before a circuit is split. W echo the sentinents
of Chi ef Judge Hug that the burden should be on the
proponents of this kind of dramatic change before
change shoul d be brought about.

COWMWM SSI ON MEMBER: Do you think, Ms.
Krinsky, that that burden has been net at |east in
part by the commonly accepted prediction that we'l]l
have 35 or 40 circuits in 20 years?

M5. KRINSKY: Well, | believe that, in
fact, the predictions of what this systemw | | ook
like in the year 2020 counsels strongly agai nst the
notion that a circuit should be split, or that we
shoul d engage in sone type of tenporary solution for
what ever may be the perceived problens, we don't
concede that they're legitinmate problens at the 9th
Crcuit.

JUDGE BROMNING  Well, given the inpact

of growth on the efficiency of a circuit, if those



10

11

12

13

14

15

16

17

18

19

20

21

22

230

figures are correct, how would you feel about a one,
uni fied national court of appeals operating and
sitting in divisions as many internediate state
appel l ate courts do?

M5. KRINSKY: Well, | think in many
ways, the devil is in the details and what one neans
by that. To the extent what we nean is a national
court that has within it divisions that operate very
much |i ke the courts of appeal, the circuit courts
today. |'mnot sure that we've really changed the
substance and perhaps we've sinply --

JUDGE BROMNING Well, they operate nore
in terns of the effect of panels within a circuit.
In other words, they would be bound by ot her
di visions' authority, be it en bank resolution
procedures, sonmething |ike that. Gven the growh
that I think this Comm ssion is charged with | ooking
at, how do you feel about that prospect?

M5. KRINSKY: Well, Judge Browning, |
guess | have two concerns with that. The first
woul d be, | do believe that there's value in a

process where there are circuit courts of appeal
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Wi thin which the [ aw can percol ate and devel op. |
think there's nmuch to be said for the current system
that allows differing courts of appeal around the
country to exam ne the sane issue of |aw and then
gives our Suprene Court the benefit of that w sdom
and perhaps even years of thinking about an issue
and having an issue percolate in the courts of
appeal .

PROFESSOR MEADCR: Let nme ask you this.
G ven the gromh that people talk about, it's not
hard to inmagine that the 9th Crcuit Court of
Appeal s coul d have 30 or 40 judges in another 10,
15, 20 years or even nore. Assumng that cane to
pass, what would you do about it, nothing? Just |et
it go on and on, all the nunber of judges they need
with no change at all?

M5. KRINSKY: | think, Professor Meador,
t hose nunbers woul d continue to challenge a court
such as the 9th to devel op i nnovati ons and
procedures to maxi m ze the use of technology, to
per haps even change sone of the ways in which it

goes about doing business in a way that it can neet
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t hat chal | enge.

The sane question m ght well have been
posed 10 or 20 years ago when the 9th G rcuit was
perhaps half the size it is today. One m ght have
asked those involved in the process at the tine,
"how coul d you concei vably deal with the 28 judge
active court of appeals?' Well, | think the answer
you' ve heard fromthe users of the system and al nost
all of the judges in the systemtoday is that it has
dealt with that challenge. | think it can continue
to deal with that challenge in the com ng years.

You asked this norning, Professor
Meador, when we were all rnuch younger, "what is the
magi ¢ nunber and how big is too big?" And | don't
believe there is a magic nunber. | think that
answer is a quantitative one, how big is too big,
not a qualitative one. A circuit is too big when
based on the technol ogi es and the innovations and
the attitudes that exist at the tinme, it can no
| onger operate effectively.

JUDGE RYMER: What is the definition of

"operating effectively"?
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M5. KRINSKY: Well, and I think this
gets back, Judge Rynmer, to your question of earlier
today, "what is the yardstick that we use?" | think
the yardstick is not how qui ckly does busi ness get
done? The speed with which justice is dispensed
should be the last thing we | ook at. The fact that
this court of appeals has rejected things that m ght
speed up the process, summary dispositions, having
files do a tag team approach from chanbers to
chanmbers i s comendabl e.

Speed is not the yardstick. Nor should
the yardstick be "how friendly are the judges on a
soci al basis?", going back to Professor Meador's
point of this nmorning. Collegiality may nean a | ot
of things, but | think that what we | ook for is a
court that can operate in a thorough and reasoned
fashion. | think what we |ook for then is a court
that's been able to dispense justice in a way that's
effective, in a way that does not have an
i nt ol erabl e anpbunt of inconsistencies --

JUDGE RYMER But it's com ng back on

yourself. | nean, we all want an effective system
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but how do you know when it is? Just because you
see it, recognize it?

M5. KRINSKY: It may be part of we know
it when we see it. | think it's nore part of we
know it's not when we see it. |If there's an outcry

fromthe users of the system we perhaps know

sonething is wong. |f opinions and decisions in
cases are languishing as a run-of-the-mll, every
day occurrence, we know sonething is wong. |If a

court is issuing opinions that reflect not a well
reasoned process and judge naki ng, but instead
reflect rash judgenents and that's happeni ng on an
every day occurrence, we know the systemis broken.

JUDGE MERRI TT: Along that line, can I
ask you this? Do you see a lot of difference in the
quality of the appellate process at the 9th G rcuit
and at the state appellate |evel, state Suprene
Court, state court of appeals? |Is there a
significant difference in quality there?

M5. KRINSKY: Well, I'mafraid, Judge
Merritt, I'muniquely unqualified to answer that,

and that nmy practice is exclusively in the Federal
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Court of Appeal.

JUDGE MERRITT: You practice only in the
9th Grcuit?

MS5. KRINSKY: | practice exclusively in
the 9th Crcuit.

JUDGE MERRITT: Well, the consensus you
represent, 23,000 | awers, and surely there is sone
di scussi on anong | awyers general ly about the
difference, if any, in quality at the trial court
| evel and at the appellate level in the federal
courts.

M5. KRINSKY: | think there's certainly
a viewthat the quality of lawering my well be
different as between the two systens. And | don't
say that sinply because | practice in the federal
court. | don't know that |'ve heard an outcry that
the quality of judging is markedly different in the
federal court of appeal versus the 9th Circuit or
the federal courts.

COW SSI ON MEMBER: Wl |, what about the
trial courts?

M5. KRINSKY: Again, it's hard for ne to
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answer that and it's not sonething that we consider
the quality of trial court judging.

COW SSION MEMBER. It goes to the
question of jurisdiction. W've got a |lot of
jurisdiction recently that has cone into the federal
courts. There's a question about whether there's
really that nmuch difference in the quality of
deci si on nmaki ng as between the two systens.

MS. KRINSKY: Well, and perhaps where
we're left is with sinply, you know, the prem se of
a federal systemwhich is one that seeks to apply
sonme reasonably uniforminterpretation of federa
law. Certainly, that's an inportant objective for
us continually to bear in mnd.

| would Iike to go, if I may, and
address one of the notions that has been raised both
in the witten testinony and during the hearing
today, which is the question of regional divisions
within the 9th Circuit. W agree with the
proponents of that notion that if it's a choice
between splitting the circuit or regional divisions,

we woul d obviously favor the latter. But we don't
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think that we are yet at the point where we have to
engage in political gamesmanshi ps.

' mnot sure what problemthat would
address. It certainly wouldn't address concerns
about the volune of opinions, the speed of opinions,
or even intra-circuit splits. At nost, it addresses
the notion of sone type of regional perspective.
We're not sure that we enbrace the idea that a
regi onal perspective is what a federal court of
appeal s should strive for.

JUDGE RYMER: Wl |, the divisional
concept doesn't have to be purely geographic. It
could float but you would have the sanme group of
people sitting together all the tinme, all growing in
t he sanme direction.

M5. KRINSKY: Well, that assumes that a
static group is always growing in the same
direction. |'ve heard perspectives of fornmer state
court judges who sit on the 9th Circuit who have
suggested that when there is a static group, if
anyt hing, positions may tend to harden and it may

not lead to an inprovenent.
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So, in conclusion, we would urge this
body not to accept any easy solutions that m ght be
thrown out that don't renedy any problem and would
urge this body to naintain the current system

Thank you.

CHAI RMAN VHI TE:  Thank you.

M5. RAVEL: Good afternoon.

CHAI RMAN WHI TE:  Yes, you may proceed.

MS5. RAVEL: Thank you very nuch

I"'m Ann Ravel. |'mvice president and
al so chair of the Coomittee of Legislation and
Courts of the Board of Governors of the State Bar of
California. The State Bar of California represents
over 150,000 | awers who are practicing in the
state. The State Bar has consistently taken a stand
opposi ng the previous proposals for the
restructuring of the 9th Circuit as we have not seen
-- and this is to echo the other bars that have
spoken -- the conpelling reason to do so. W also
believe that the creation of new circuits should be
presunptively dis-favored.

In the case of the 9th CGrcuit, the
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State Bar position is that its size alone, at |east
thus far, has not been a detrinent, but in fact, has
been a benefit due to the consistency of |egal
opi ni ons on the Wst Coast.

CHAI RMAN WHI TE: Wl |, has the State Bar
| ooked into the future and deci ded when there woul d
have to be sonething done, if anything?

M5. RAVEL: No, sir, we have not | ooked
into the future. In fact, this position does not
oppose any changes in the future. It is the past
changes that we've opposed. Just to say if there is
a denonstrabl e reason why there's dysfunction in the
circuits, at that time we believe that it would be
appropriate to make a change.

COW SSI ON MEMBER:  There is a
di fference between the circuit and the court of
appeals. Are you saying that the bar has opposed
the division of the circuit? Has the bar
specifically addressed the problens of the court of
appeals in the 9th Grcuit?

M5. RAVEL: The 9th Circuit court of

appeal s, yes. W have opposed the divisions that
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have been proposed in the past, such as the
splitting of the circuit in California.

COW SSI ON MEMBER. Could | ask you the
question | asked the |last person? Fromthe point of
view of California |lawers, is there thought to be a
big difference in the quality of justice that you
get in the appellate systemof California and in the
federal appellate system or in the trial courts of
the two systens?

M5. RAVEL: Right. | too, as with the
previ ous speaker, am probably uni quely unqualified
as a practitioner to respond to that question. But
fromwhat | know from other | awers, there's not
perceived to be a difference. 1In fact, the 9th
Circuit and also the districts are considered to be
of very high quality in California.

COWM SSI ON MEMBER: | nean, if you take
an ordinary bread and butter case, you'd just as
soon have it in the state appellate court as in the
federal appellate court? A reversed case from your
poi nt of view --

M5. RAVEL: Right.
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COM SSION MEMBER:  -- is going to be as
well decided in terns of quality --

M5. RAVEL: In the state court?

COW SSI ON MEMBER: -- as the federal
court?

M5. RAVEL: As in the federal court?

Fromny point of view, | think that
they're probably equally well decided.

Yes?

CHAl RVAN WHI TE:  How about the crim nal
syst enf

MS. RAVEL: That is even further fromny
practice than --

CHAl RVAN WHI TE:  Even further, al
right.

MS. RAVEL: -- opining about the
previ ous question. | know you've had sone testinony
earlier about that and I couldn't really venture an
opi nion on that subject.

Let nme just say though for nyself, | am
the representative of the Board of Governors from

the Silicon Valley. 1 don't know if you' ve had any



10

11

12

13

14

15

16

17

18

19

20

21

22

242

speakers fromthe San Jose area, but we do believe
that in the area of business in high tech, that it
IS appropriate to have uniform | aw t hroughout the
state of California and the West Coast with regard
to those issues. It is also a concern of the Board
of Governors, and | believe it has been stated by
previ ous speakers about forum shopping. W believe
that splitting the circuits in this way w |
encourage that activity.

So, in conclusion, we oppose splitting,
in particular, the circuit in California but we urge
you to | ook carefully at any proposals.

CHAI RVAN WHI TE:  Thank you.

MS. RAVEL: Thank you.

CHAI RVAN WHI TE:  Thank you very mnuch

M. Federal Bar Association, Robert
Muel | er.

MR, MJELLER. Well, that's a conplinent
(indiscernible) in California. |If | take it back to
ny col |l eagues on the Executive Conmittee, they may
di spute that.

COW SSI ON MEMBER: M. Muieller, you're
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not fromcCalifornia. You can speak freely to the
question of whether federal or state judges are
better out here.

MR. MJELLER: The views that |'ve heard
expressed by our nenbership and our |eadership, Your
Honor, is that the state court system works very
wel | and they're happy with the state court
representation. Federal court litigation belongs in

federal court. State court litigation does not

bel ong in federal court. Indeed, that's one of the
things I'lIl nmention at nore length in just a few
m nut es.

One of the renedies, | think, is -- two

renedi es, actually, to your asking for looking into
the future. It requires really no change at all.

It really requires sinply doing business at hand.
One of those is to fill the judicial vacancies.

It's irrational, absolutely irrational that the
Congress shoul d decide by statute that 28 judgeships
are necessary to do the work of the 9th Crcuit.
Then to let that circuit |anguish and let the

casel oad of that circuit be borne by two-thirds of
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t hat nunber for far too long, and then for sone
nmenbers of that body to | ead the charge against the
9th Circuit by criticizing it for |ack of
productivity and for backlog -- those things sinply
don't go together. Fill the judicial vacancies.
Let the judges do the work the Congress deci ded were
necessary to do the work, and then neasure such
things as productivity and backl og.

| want to establish at the outset of the
few m nutes of ny remarks where the Federal Bar
Association is coming fromin the presentation, ny
witten presentation and the oral remarks. W want
courts to work. CQur 15,000 menbers nati onw de
practice -- a large ngjority of thempractice in
federal courts, many of them exclusively in federa
courts. Qur professional responsibility, our
professional livelihood is getting our clients
cases resolved. W want to do that. The courts
need to work.

We're not interested in pursuing. W're
not notivated by pursuits of judicial philosophy.

We're not notivated by pursuits of political
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phi | osophies. W have no dogs in those hunts

what soever. | respectfully suggest -- sincerely,
respectfully suggest to the Conm ssion, this

Comm ssion has no dogs in that hunt. The

Comm ssion's responsi bility under the charge from
Congress is to nmake the courts work, to exam ne
where the courts are not working if, indeed, they're
not, and to offer sonme suggestions for how they

m ght work, |ooking at today and into the future.

COMWM SSI ON MEMBER: Let nme ask you a
guesti on.

MR, MJELLER: Judge (i ndi scernible),
yes, Sir.

COWM SSI ON MEMBER: W have a probl em of
foreseeability here and maybe you' ve got sone view
about it.

In 1960, the federal appellate courts
handl ed about 4,000 or so cases, 4,500. Now, what
is it, about 50,000, or 47,000. So, over the period
of tine, we've had an increase of, what's that,
tenfold in the nunber of cases and we've had an

i ncrease in the nunber of judges of about threefold,
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I think it is.

Do you think we can anticipate that the
future holds what the past has held, or what do you
think? Are we |ooking at a conparabl e period of
time here of 35 years down the road of 120,000 or so
appeal s?

MR. MJUELLER:  Your Honor, | think the
answer is not necessarily. | say not necessarily
because | believe it's within the power of certain
sources of power in this country to avoid that kind
of inherent nultiplication that we've experienced in
t he past.

W need to let sone things play out. W
need to let play out, for instance, a |onger
experience with various nethods of alternative
di spute resolution. W need to let play out what is
going to be the inpact fromthe enactnent of recent
litigation such as that affecting prison litigation.
W need to let play out what's going to be at | east
the i medi ate evol ution of technol ogi cal processes.
W' ve had incredi ble changes in the way courts do

work as with every (indiscernible) society,
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busi nesses as well as a result solely of
technol ogi cal evolution. Wat has been suggested to
us is that we're just on the doorstep of that.

There are sone other things that can be
done besides filling judicial vacancies that don't
require exactly earth shattering steps. One of them
Is for the Congress to inplenent for itself a policy
that the Federal Bar Associ ation adopted,
recommended to Congress several years ago. That is
to stop the unthinking proliferation of new federal
crimnal statutes and causes of action. See, |I'm
thinking, not in the context that there should be no
further such statutes, but rather before Congress
passes one nore statute that has an inpact |like the
ki nds of things recently enacted by Congress on the
federal courts, it should require of itself a
judicial inpact statenment. They shoul d ask of
itself before the Congressnen in both houses raise

their hands and say "aye" and inpose these kinds of
burdens on courts and on the litigations, what's
going to be the inpact on the courts? And what can

we do as Congress before we inpose that inpact to
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hel p the courts neet it?

The Congress instead has gone headl ong
I nto enacting new crimnal statutes, civil causes of
action, conpletely without regard to the inpact on
federal courts and --

CHAI RVAN WHI TE: There's only been 202
of them

MR. MUELLER  Yes, Your Honor, that's
right.

COW SSI ON MEMBER:  But M. Mueller,
don't read our charter as Congress asking us how
t hey shoul d conduct their business.

MR MJELLER  That's correct, Your
Honor, and I don't mean to suggest the Comm ssion's
report should tell the Congress how it should do
business. But | think it would be appropriate for
the Conmi ssion to not buy off automatically on what
m ght be the inherent nessage in Congress, the
| egi slation that created the Conmission. That is
that there are problens that only the courts can
solve and it's the court's responsibility to do it

or the Congress do it by changing such as the
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structure.

COMM SSION MEMBER:  If in the state
courts, as people have said, the quality is just
about the sane as the federal courts, | guess we
coul d suggest that every tine a new federal statute
Is created, it's not necessary to create federal
court jurisdiction. | nean, you can have concurrent
as in many statutes, concurrent stated jurisdiction
with sonme preference for the action to be resol ved
in the state courts as it has been resol ved before
you create the statute. That's a possibility, isn't
it?

MR. MJELLER | think that's a
possibility. That's an interesting one. That's one
that could be litigated in front of the federal
j udge one day. That is whether this cause of
action under sone constitutional argunent and on the
concepts of federalismshouldn't be in this court at
all.

COW SSI ON MEMBER:  Ki nd of an
extension, as one of the witnesses testified, of the

doctrine of abstention. If you have parallel state
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and federal actions, we have a doctrine to take care
of that, several doctrines. But where you don't
have a parallel state action, unless it's a one
mari - ki nd, you don't have any way of getting it in
the state court.

MR MJELLER  Yes.

The kinds of things I'm addressing, Your

Honor -- and there's a full range of them but just
toillustrate, | don't nmean to address situations
that Congress is filling a void; creating a cause of

action or a crimnal statute in an area that |
bel i eve needs addressing that's not otherw se being
addressed. |I'mtal ki ng about such circunstances as
creating a federal crinme of nurder with a handgun,
with a weapon. There are perfectly adequate state
statutes that address that kind of context in every
state of the Union. [It's not necessary for the
federal courts to be trying sone of those kinds of
crimnal actions and causes of actions.

| wanted to briefly --

CHAI RMAN WHI TE: The states don't have a

whol e | ot of control over interstate conmerce.
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MR. MJELLER  Yes, that's correct, Your
Honor .

CHAI RMAN VWHI TE: And the guns cone
nostly from sonewhere el se.

MR. MJELLER: Well, and that would
(i ndiscernible) the crinme that says possessi ng an
unregi stered weapon that cane through interstate
commerce mght be sonething that a federal court and
Congress might be interested in addressing. But
does it really make a difference t the person who is
dead? O does it really nake a difference to the
crimnal defendant or the famlies of either one
that a nmurder victimwas shot and killed by a gun
that came through interstate commerce? There are
nmurder statutes in every state in this Union that
can handl e that situation and punish it nuch nore
severely than the fact that the gun cane through
i nterstate comerce.

CHAI RVAN WHI TE:  Well, | have ny doubts
if the feds are any better at it than the states in
connection with certain of these statutes. How do

you like it? Do the feds do a better job beating up
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wi ves? | doubt it.

MR. MJELLER: | doubt it.

CHAI RVAN WHI TE: Al right.

MR, MJELLER: | want to very briefly
address --

Time is up, Your Honor? Thank you very
much for the opportunity.

CLERK: (i ndiscernible) Booker T. Evans,
John Frank, Rodney Lewi s, and Al an Rabkin.

MR EVANS: Your Honor?

CHAI RVAN WHI TE: Carry on, sir.

MR. EVANS: M nane is Booker T. Evans.
| amjust a practitioner who happens to practice in
bot h Nevada and Arizona. | probably have a well
di vi ded practice, probably 60 percent in Arizona and
anot her 40 percent in southern Nevada. | am opposed
to the splits that | have read. O course, |'ve
operated as a | awyer representative and on nany
organi zations in both jurisdictions. | can say that
the lawers that | work with are equally concerned
about splitting the circuit.

In particular, in the situation that I
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work in presently, the one proposal that would
basically isolate Arizona geographically fromthe
Nort hwestern states and create it as part of the
12th Grcuit is sonething that | amvery nuch
opposed to, and the people that I've talked with in
preparing for this hearing are very nuch opposed to
it.

The 9th Circuit has seened to ne, in the
15, 20 years |'ve practiced in this area, to nmake
adj ustnments, to nake adjustnents in areas necessary
to get rid of the cases, to handle the cases, to
hear the cases. |'ve personally not had the
problenms. O course, there are particular
i nstances, and anyone can point to them whereby
certain cases mght languish in a court and that
wi |l happen in a state court and that will happen in
a federal court. But | think that's dependent on
the particul ar case.

On an overall basis, the 9th Grcuit
certainly holds its own. What | do |Iike and ny
clients seemto |ike and understand is that they are

likely to be heard in this circuit on appeal.
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COW SSION MEMBER:  May | ask you a
question, please?

| assune you'd like Arizona to stay with
California in the circuit. Wat difference would it
make to your practice, your work, if a circuit were
created consisting of California, Nevada and
Arizona? Everything you say good about the 9th
Crcuit, would it not continue? Wat would be the
adverse effect of that change on your work?

MR. EVANS: | would hope it woul d.
However, what | |ike about the circuit is that when
you appear at the circuit, you do find judges that
are fromthe Northwest who do give a different view
It gives you a broader perspective. It gives you
nore, | believe, opinions to deal with -- nore
t hi ngs, nore questions about what you're doing.
think the law that evolves in this circuit tends to
have to consider the entirety of the circuit, the
whol e vastness of the circuit and its diversity,
both in, I think, a race in geography.

As | was saying, | think the oral

argunent issue in terns of the clients that are
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represented, every client wants to be heard.
Clients believe that they will get an opportunity to
be heard before the 9th Crcuit Court of Appeals.
It's well known, especially in the business
comunity, that the 9th G rcuit does hear many nore
oral argunents than perhaps other circuits across
the country.

| think the politicizing of this issue
is what bothers ne nost. | believe that, as | said
innmy witten presentation, that | amhere by virtue
of the courage -- | was born in Hattiesburg,
M ssissippi. | amhere by virtue of the courage
fromthe federal courts to nake decisions that
didn't necessarily conport with the communities that
| lived in. Put to a vote, | mght still be going
to a segregated school in Mssissippi. Put to a
vote, | mght still not be able to ride a bus and do
ot her things around this community. So, | honestly
believe that the whole quality of justice and the
whol e perspective of judges being free and
I ndependent to nake decisions are very inportant to

all forms of growth in this comunity. | mean, in
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our community and | call our comunity this circuit.

COW SSION MEMBER: Do you find in your
practice that prejudice against ethnic and raci al
mnorities of which you speak about the past,
continues to exist in state courts nore than in
federal courts?

MR. EVANS: An honest answer is yes,
sir. | believe that. | believe that sincerely. |
bel i eve that the confort |evel of the racial
mnority is greater if you can go to a federal court
with an issue that has (indiscernible) and get that
i ssue resol ved.

One of the great concerns that | have
about boxing Arizona into a circuit, into itself and
isolating it, is the fact that you | ose sone of
that. You lose the ability, you lose the input from
judges fromthe Northwest. You |lose the input from
people fromCalifornia, and I think that's been very
i nportant to the devel opnent and evol ution of the
| aw t hr oughout the circuit.

CHAI RVAN WHI TE:  You're all right.

You' ve got plenty of tine.
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MR. EVANS: Ckay, | didn't want to rush.

CHAI RMAN VWHI TE: No, okay.

MR. EVANS: | think that, as |'ve said,
t he uni queness of the circuit is, in part, inits
geography. | think when you're hearing tinber cases
or when you're hearing admralty cases, | think
t hose kinds of things have to consider the entire
coast |line on the West Coast.

JUDGE RYMER: But what is the nature of
your practice?

MR. EVANS: |'ma comercial |awer. |
do, actually, sone white collar crinme defense work.
So, |'ve appeared crimnally and civilly before the
courts.

JUDGE RYMER In either area, are you
regarded as paying particular inportance that the
| aw be the sane in Washington or Alaska as it is in
Ari zona?

MR EVANS: | would think in the
comercial areas, yes. | nean, Arizona is a state
that's al so devel opi ng high tech issues, high tech

enpl oynent issues, all kinds --
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JUDGE RYMER: | can understand. Are you
i ncluding intellectual property in that category? |
mean, | can understand why it's inportant for
intell ectual property, but in general commercial |aw
isn't it primarily state | aw?

MR, EVANS: Primarily, but I would think
that --

JUDGE RYMER: So, it doesn't really
matter too nuch

MR. EVANS: Yes. The IP for our firm |
think, is very inportant. For the firmthat | work
with it would be very inportant because we work very
closely with California conpanies. Many of the
conpani es are housed in California and ot her places
across this district. Maybe even as far away as
Seattle, Washington, fromtine to tine when we do
representation for those conpani es on issues that
they have within our district, within Arizona, and
Wi thin other parts of the 9th Crcuit. Yes, ma' am

Al right, I'lIl pass and al |l ow anot her
speaker .

CHAI RMAN WHI TE:  Thank you, sir.
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M. Frank?

MR. FRANK: M. Justice and Menbers of
the Comm ssion, ny nane is John P. Frank. I'mwth
the law firmof Lew s and Rocke in Phoenix, Arizona.

| have been active in probably pretty
much frequently, along wth Professor Meador, al
matters relating to federal jurisdiction and
procedure in the United States as a nmatter of
prof essional interest for the last 40 years. | have
been a princi pal opponent of circuit division since
this project originally arose.

My background includes that of being a
prof essional historian. |'mthe author of a dozen
books and nunerous articles, and I work in the field
particularly of American legal history. | had
t hought that today | would like to use ny tine to
tal k about the history of the nmatter which is before
you. You're getting plenty of argunents on the pros
and cons. | would like to talk to you about how we
get here at all.

A veneer has been cast over this whole

enterprise of inquiry as though it had sonething to
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do with judicial admnistration, collegiality, case
di sposition and so on, which appear to be the object
of objective analysis. The fact is that those
matters may be of interest and concern to you as you
conduct your deliberations, but they are totally
irrelevant as to why this enterprise has been

undert aken.

COW SSION MEMBER  May | interrupt and
ask nmy longtinme friend, John Frank, a question?

MR, FRANK:  Yes.

COWM SSI ON MEMBER:  Two questi ons,
actual ly.

You said that in your opening statenent,
the witten statenent you submitted to the
Commission, and | was a little puzzled. You seemto
be saying -- |I'mnot sure you intended this, but you
seened to be saying that considerations of judicial
adm nistration, collegiality and so on are
irrel evant as though this Comm ssion shoul d not
consider those in carrying out its statutory charge.
Do you really nean that? Wat do you nean by saying

they're "irrelevant"?



10

11

12

13

14

15

16

17

18

19

20

21

22

261

MR. FRANK: No. | amsaying that |
thi nk, as you wei gh these factors, that you nay be
interested in the historical background of how t hese
matters cone before you and why they are here.

COW SSI ON MEMBER:  That | eads ne to our
next question. In your history -- you being the
kind of historian you are -- you surely know t hat
the question of dividing the 9th Grcuit has been
debated for sone 60 years. W have a history within
t he judges of the court of appeals discussing it,
debating it. You have the Huska Conm ssion
recomnmendation. Yet, your history seenms to start in
the | ate 1980s.

MR. FRANK: Yes. [I'll tell you about
t hat because this (indiscernible) becane active, as
a matter of fact, at the tinme of a conference that |
think we were both at Coronado with Maury Rosenberg
a nunber of years ago. At that sane tine, Judge
Schroeder who is here today and the Huffstetlers,
whom you nust all know, were also present. The four
of us had breakfast and we entered into the Treaty

of Coronado which was that we would do the best we
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could to resist the division of this circuit.

The consequence is that |'ve paid cl ose
attention to it ever since the Treaty of Coronado
and | have a fairly detailed record of all of the
events which have occurred in the neantine. |'ve
been i nvol ved in every Congressional hearing. There
have been a great nunber of themand it is to that
subject to which | would like to direct nmy remarks.

Let nme begin with a story fromthe
Medf ord, Oregon Mail Tribune of July 17, 1988 which
notes that the environnental rulings of the circuit
"have evoked the wath of a Senator from Oregon who
has publicly attacking the court in its decision."

JUDGE RYMER: If one assuned that it
was - -

MR. FRANK: Beg your pardon, Your Honor?

JUDGE RYMER: If one were to assune that
it is an entirely inappropriate basis for deciding
what a proper geographic configuration or alignnment
is the decisions of the court, whether you like them
or whether you don't |ike them--

MR. FRANK: We are at one on that.
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JUDGE RYMER -- if you assune that that
IS an i nappropriate basis, what bases do you think
we should ook at in order to nake a deci sion about
whet her the present geographic alignnent or the
structure of the courts of appeals are okay or
shoul d be fixed?

MR. FRANK: My honest belief, and if |
may | would like to develop it, is that this is
sinply an exercise in court pack. | believe that
what the Comm ssion ought to do is fold up and go
home because under the standards of --

JUDGE RYMER: | would |l ove to do that.

COWM SSI ON MEMBER:  Are you suggesti ng
t he Conmi ssion shoul d di sobey an act of Congress?

MR FRANK: | think that the Conm ssion
may legitimately be interested in the background of
what brought them here. But | want to nake cl ear
that | also, in direct response -- so it is not what
| want to devel op because you're getting that from
so many other witnesses -- | think that the line
that the Anerican Bar Association is giving you that

you don't tinker with circuits unless there is sone



10

11

12

13

14

15

16

17

18

19

20

21

22

264

overwhel m ngly good reason to do so. There's got to
be a lot of evil to be corrected to make an
alteration in going concerns.

| have been acquainted with all of the
testinony before this Commssion. |'ve seen, |
think, all of the statenments that have been
circulated at the various hearings and | do not
beli eve that as yet, you have been shown any
overwhel m ng evidence that tinkering with circuits
is going to serve any very useful purpose, whether
this or any of the others. (indiscernible) short, I
think that the burden of proof which is put by the
ABA' s standard is not net.

Judge Browni ng?

JUDGE BROMI NG  Excuse ne. |'msorry.

Your statenment would seemto indicate
that we're to look at this problemat a fixed point
intime. Wat if we look and carry it out into the
future as we've, indeed, been urged to do by diff
Wal | ace and | ook ahead, in his words, 30, 50, 60
years down the road? You certainly have the

foresight to see changes such as have occurred in
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the past 20 or 30 years occurring in one formor
another in the future. How should we | ook at those
probl ens? How should we view our charge in |light of
t hose changes?

MR, FRANK: Judge Browning, ny feeling
Is that it's nystic. | think sone earlier wtnesses
here have made a point very well. This sane
question was raised when this circuit grew from 10
to 14, or whatever it was, and now we're at 28. The
fact is that for ne, these are unpredictable
matters. We can not avoid the fact that the country
is gromng at a prodigious rate and that its
litigation is growi ng even nore, and that too nany
| aws are bei ng passed increasing federal
jurisdiction.

What that course is going to be, | don't
know. | don't have enough of a crystal ball to be
able to make a sound plan, in ny own mnd, for 20 or
30 years. | think I"macquainted with all the
literature there is, and | don't believe there is a
sound pl an.

JUDGE BROAWNING  Well, I want you to
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understand, ny question is not directed solely at
the 9th Crcuit.

MR. FRANK: No, of course not.

JUDGE BROMNING It's directed at all
the circuits throughout the country and at the
concept of whether we're going to have bul ki ni zati on
as has been predicted by many and feared, or whether
we're gong to have one junbo circuit or a group of
junbo circuits or whatever. But don't you think we
have to consider that within the Iimtations any of
us have in seeing into the future?

MR FRANK: Yes, | think that the
capacity to predict is pretty weak. | thought that
the Federal Judicial Center study with its gigantic
extrapol ati on of a prodigi ous nunber of cases,
frankly, was foolishness. | don't know what to
anticipate. Al | can say is I'mglad it's your job
i nstead of m ne because | wouldn't know what to do
withit.

COW SSION MEMBER: On the circuit
you're tal king about, it nmay be that the question

really is what harmis it going to do to split the
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9th Grcuit? | say that because it may be that what
we should do is to tell the Congress, if it turns
out to be our opinion, that it will do considerable
anmount of harm M reading of the Senate is that
they don't think it would do nuch harm and there's
sone good politics ideologically behind doing it, so
why not do it?

Now, our charter may be to tell them
that it is harnful and if it is -- you know, ny
attitude right nowis it mght not rmake any
di fference one way or another, really, over the
course of the next 30 years, whether they split or
they don't. You obviously think that it will make a
di f f erence.

MR. FRANK: Yes. Let ne say, Judge
Merritt, in answer to that, somebody used the phrase
earlier which | have been using nyself in dial ogue
on this subject, borrow ng of the phrase from
W nston Churchill that "denbcracy is a very poor
formof government. Its only virtue is that it's
better than all of the others.”

| can not think of a rearrangenent which
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woul d not create nore problens than it's worth.
That's sinply howit is. |'ve |ooked at every
arrangenent that has been proposed. The probl em of
havi ng an el ephant in our mdst in this shape of
California and the fact that it overwei ghs what el se
It is put with and that it's rather bal anced in
ternms of nunbers. |'mtal king about decisional.
Let's stay away fromthat. This business about a
California phil osophy which sonme persons object to
is, | think, is pure senophobi a.

But in ternms of sinply adm nistration
and of getting to the side where courthouses are to
be built and where neetings are to be held and al
the rest, | think it's a good thing to have the
bal ance that we have. For that purpose, | think it
has been profitable to have a good nunber of states
with California.

CHAI RVAN WHI TE:  John, you've just about
run out of gas.

MR, FRANK: Well, may | say in
conclusion, that the statenent that | was going to

make here was a swell statenent.
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CHAI RVMAN WHI TE: Wl |, John, we have --

MR. FRANK: Had | ever gotten --

CHAI RMAN WHI TE: -- all of the
statenents and we will study themvery carefully.

MR, FRANK: Oh, and | just want you
fol ks to go hone.

CHAIRVAN VHITE: |'ve listened to you
bef ore.

MR. FRANK: And it didn't do you a bit
of harm Your Honor.

Il will sinply skip nmy entire statenent
and concl ude by saying that the desire to cut nore
trees and to catch nore fish and to limt nore
I ndi ans is not a good enough reason to blow up the
court house.

Thank you very much

CHAl RVAN WHI TE:  Good. Good, John.

MR LEWS: Justice Wite, Menbers of
the Conmi ssion, nmy nane is Rodney B. Lewis and | am
t he general counsel for the (indiscernible) Indian
comunity. | was the founding chairperson of the

| ndi an Law Section of the State Bar of Arizona and
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currently serve as a |l awer representative from
Arizona to the 9th Circuit Judicial Conference.

| greatly appreciate being afforded this
opportunity to offer ny testinony regardi ng whet her
the 9th Crcuit should be divided into separate
circuits and split. In ny view, it should not.

The state of Arizona is said to be the
nost Indian of all of the United States insonuch as
21 federally recognized Indian tribes are | ocated
within its boundaries. |Indeed, the ten |argest
I ndi an reservations in the United States, five are
| ocated in Arizona and approxi mately 27 percent of
the land within Arizona's exterior border boundaries
is Indian land. Since Arizona is within the 9th
Circuit's jurisdiction, the governnental and
i ndi vidual interest of a concentrated nunber of
I ndi an communities stand to be directly affected by
any structural nodification made to the 9th G rcuit
Court of Appeals.

In my experience, the 9th Circuit Court
of Appeal s has well executed its responsibility for

the disposition of matters of federal Indian |aw.
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That is, the body of law treating the conpl ex

rel ati onship between Indian tribes, the federal
governnent and the states. Arguably, 9th Grcuit
deci sions constitute | eading authority anong the
decisions of all the federal appeals circuit. Thus,
the 9th Crcuit has contributed significantly to the
federal court system s overall capacity to equitably
and reasonably adjudicate matters arising fromthese
often strange relationships. To break the circuit
into separate forumm ght well disrupt the ongoing
doctrinal |egacy of the circuit, an outcone that
woul d prove of great disservice to American Indian
tribal governnments across the United States.

I ndian legal interests, being of their
nature mnority interests, are insured better
protection by |less provincial, nore diverse circuit
t hat approaches cases with a view toward interest on
a national or at least a |large regional scale rather
than a smaller circuit that is nore likely to be
subject to the influence and persuasion of parochi al
interest. It is, after all, national [aw that the

federal appeals circuit apply primrily.
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As Anerican Indian tribal governnments
continue to acquire the sophistication |acking when
questions of Indian rights were first presented to
United States courts, it is fair to specul ate that
contests between tribes and our | egal adversaries
will growin conplexity. Rendering even nore
critical if justice is to be served, the neutrality
of an available forum Above all considerations, a
splitting of a circuit nust not be based on
political considerations, parochial interests, or
interests of the state or region a newcircuit is
est abl i shed to serve.

| ndeed, any nodification to the present
9th Circuit nust be required to be justified on
whol Iy neutral political grounds and shoul d be
considered only in ternms of whether such a change
woul d support inproved efficiency and ultimte
ef fectiveness of the federal court system |If the
present 9th Circuit were failing to function because
of its size, for exanple, then splitting the court
m ght be necessary. But all avail abl e evi dence

supports the view that the circuit is doing its job,
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doing it well, and is certain to serve even nore
efficiently once | ong standi ng vacancies on the
bench are filled. Consistently in each of ny
experiences before the 9th Grcuit, | found it to be
hi ghly efficient and productive. | would urge this
panel to recomend against any split.

Thank you.

CHAI RMAN WHI TE:  Thank you, sir.

M. Rabkin?

MR RABKIN: Yes, M. Justice Wite,
Menbers of the Comm ssion, ny name is Al an Rabkin.
I"mthe general counsel of Sierra West Bank in the
Nevada/ California region. W're a nediumsized
bank, 22 branches -- a snall bank, basically, and we
pride ourselves on being the first bank here in the
West that actually used the Interstate Banking Act
to expand across our borders into Nevada, adopt a
single charter under a Congressional Act, and we're
doing the sane thing in our Oregon operations and
t hroughout the West.

W relied heavily on the 9th Grcuit in

the sense that federal |aw predom nates ny area, the
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corporate banking area. W are regulated by a
single set of rules right nowin the federal
appellate district we are in. W pride ourselves on
bei ng very up-to-date and very well versed with
those rules. In fact, we're quite glad that we
don't have banking operations in certain other
appellate districts because those rules vary.

COW SSION MEMBER. Do | take it you
have no sense that even these inconsistencies uneven
this in 9th Crcuit decisional law in your field?

MR. RABKIN: | think generally, the 9th
Circuit is pretty constant in their interpretation
of banking areas. They treat it very nuch |ike
ot her regulated industries. 1It's slow to change.

It tends to focus on what's best for the public
benefit and al so what's best for the corporate area.
I think over the years you will see a very sl ow
changi ng | andscape in the banking area. That has

al lowed us to raise considerable capital at ny bank.

COW SSI ON MEMBER: Wl |, what |'m
asking is, inreading the 9th Grcuit opinion in

your field, do you have any sense at all on
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unevenness, i nconsistency, any probl ens about
predictability and so on?

MR, RABKIN. Cenerally, I don't. |
don't.

COW SSI ON MEMBER:  Ceneral |y, but
soneti nes naybe?

MR. RABKIN:.  Sonetines, yes, and even
diverse interpretations between state courts. Wen
those issues go up to the federal court on
diversity, there are differing interpretations in
t he banki ng area but generally, 1'd say they're
mnor. And they're not as significant as the
Barnett decision on insurance back East, things of
that nature where the matters finally had to be
adj udi cated by the US Suprene Court.

| don't think you'll see a |ot of those
banki ng i ssues coming out of the 9th Crcuit. W
tend to be a stable circuit when it cones to
banking. | think I could speak with authority to
that because | participated in one of the decisions,
the Plus Visa versus Vall ey Bank of Nevada deci sion

that allowed banks to charge a surcharge. W m ght
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be seen as a |leader in that area or the devil

I ncarnate in that area, but generally, that decision
spread across the country and now all banks adopt

t he surcharge. Unl ess Congress gets into that
fight --

COW SSI ON MEMBER: Do you take appeal s
to the 9th Crcuit of Appeals yourself?

MR RABKIN: | don't. | use outside
counsel to do that. However, | have participated in
prior years in a PCCS.

W | ook to a broad base of operations.
Qur loan offices extend from Seattl e, Washi ngton al
the way down to San Diego, all the way over to
Denver, Col orado. However, our operations are
primarily centered in the current 9th Grcuit. |If
we were forced to look at different regul atory
schenmes -- and maybe they woul d be identical, mybe
they wouldn't be -- | think our cost of operating in
di fferent schemes or different scenarios woul d
increase. But | can't say for a fact that that
woul d occur, but | can't say it won't occur. That's

why representing regul ated industries, as hopeful ly
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nmy bank is, we really have a concern about the
effect and the cost and the conplexity upon our
operations by fractionalizing the circuit.

COW SSI ON MEMBER. W have, as you
know, in this country sone banks w th huge
geogr aphi ¢ scopes: NationsBank, Wcovia who span
many states and circuits. Are you aware from any
conversations you' ve had or connections with those
peopl e as to whether they have a probl em because of
having to operate in several different circuits?

MR. RABKIN: | could speak to my genera
information on that. M understanding is that nost
of the national banks are, in fact, chartered under
the national statutes. W have a little bit
di fferent problem

W are a state chartered organi zation
We are chartered under the laws of California and we
relied heavily upon the Interstate Branching Act to
be able to branch legally into other states w thout
charters. The laws that inpact Bank of Anerica or
Nati onsBank are set forth in the United States Code.

The |l aws that inpact us are set forth in the
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California Financial Statutes, the O egon Financi al
Statutes, et cetera. Sonetines it takes a very
strong appellate district to allow a bank |ike ours
to have an even-handed and conmon interpretation of
those | aws because the federal appellate circuit is
often called upon to allow an activity of ours in
one state into another state. |If we don't have a
real meani ngful, broad based basis for that
decision, it really does inpede our operations.

COWM SSI ON MEMBER:  \What percent age of
your cases that you nonitor or control are federa
guestion cases? Are nost of themdiversity cases?

MR. RABKIN: Most of themare diversity.
Banks in trouble tend to have a | ot nore federal
guestion type interest in the appellate courts.
However, a good percentage of the banks in trouble
scenario wind up in the federal appellate courts
because nornally, the governnment is on the other
side. It mght be the Federal Deposit |nsurance
Cor poration, or the RTC seeking sone action agai nst
ny directors or ny officers. There's a |ot of

sharehol der litigation and inproper disclosure
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Issues. Really, it's a panoply of different issues
that wind up in federal court, especially since ny
entity is a public entity and it's wdely traded.

COW SSION MEMBER. | don't quite
understand. |If you're so heavily dependent on state
| aw, what difference does it nmake to you whet her
Oregon is in another circuit or not since the
deci sions are going to be based on Oregon | aw?

MR. RABKIN. Because | have actually two
regulators in every single thing I do. | have a
federal regulator, even though I'mnot a nationally
chartered bank, who regul ates ne under simlar
United States Code sections as the national banks
are regul ated. But then unfortunately, since |'ma
state chartered bank, | always have a second state
regul ator who is actually my primary regul ator
That's why a | ot of banks have gotten out of the
state charter business because they don't I|ike
having two different regulators telling themwhat to
do. But it would be very expensive for nmy bank to
adopt a national charter and to nove to that format.

And so, we have al ways adopted a good wor ki ng
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rel ationship on the state level, but we always have
our federal issues with our federal regulators,
especially the FDIC

So, | think we're in a uniquely
regul ated industry, but I think railroads, insurance
and sone of the other regulated industries have a
simlar concern. |'mcertainly not an expert in
probl ens they m ght face by a collapsing or snaller
sized circuit, but | do know that we take great
confort in knowing that in all states of our
operation, we have a conmopn federal court
interpretation for our operations.

W really have no interest here to have
a big court, small court, whatever. | think in ny
prepared statenment -- and I won't go through it --
we nerely want to use the sanme efficiency that's
being held to us by our shareholders as to the
court. W don't quite understand fromthe corporate
nodel where efficiency conmes fromfractionalizing
core systens like this infrastructure. Because if
we fractionalize this infrastructure, | think

effectively, we create costs and we don't elimnate
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costs.

From a corporate perspective, that's a
wrong strategy, at |east according to nmy Wall Street
anal ysts and they woul d not appreciate ny bank
fractionalizing nmy core systens w thout a good
reason. There are good reasons but we have to find
t hem before we nove to that. |If it's nore
efficient, if it elimnates obstacles, et cetera --
| think those are all good reasons froma corporate
nodel. | hope that before you'll find those in a
judicial nodel, you'll sit down really try to
under st and what we the corporations who are the
constituents of the court have had to deal with the
past 10 or 15 years, and how bi gness has not
necessarily hurt us. |In fact, as the Wall Street
val ues have shown, it has actually been wi dely
enbraced by the public.

Thank you.

CHAI RVAN WHI TE:  Thank you, sir.

Yes, sir?

PROFESSOR CHOPER: That's a daunting

request, Justice Wite.
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CHAI RVAN WHI TE: Wl |, yes, but |'ve had
It before.

PROFESSOR CHOPER: Justice Wite,
Menbers of the Comm ssion, |I'm Jesse Choper, just a
nodest academ c if that's not an oxynoron
representing, as | say in ny statenent, no
organi zati on and no constituency, and really, wth
no special expertise in judicial admnistration
generally, of the 9th Crcuit in particular, but as
an observer of the administration of justice in the
federal courts and one who is generally concerned
both with the integrity and the efficiency of the
federal courts.

So, | think | can be very brief. |
sinply want to highlight a few things that I
submitted in nmy witten statenent and then |'d be
happy to respond to any questions that you have.
| want to say at the outset that this is not, as is
true in nost situations, a black and white
situation. There are obviously fair points that can
be made for dividing the 9th Grcuit. But for three

reasons, one of which | feel especially strongly
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about, | think that the balance falls quite strongly
In favor of preservation of the status quo.

The first is the very close to unani nous
vi ew of those nost directly concerned, both on the
circuit itself and the district judges, the
bankruptcy judges, the nmagi strate judges, the
organi zed bar associ ations that have spoken to this
In the area, their overwhel m ng support for
preserving the status quo. It seens to ne that
ought to put a pretty strong presunption in favor of
t hat preservation.

Second is that despite the size and
popul ati on coverage, acreage coverage of the states
and territories involved, if | can relate a personal
experience. For nearly 20 years now, | have been
giving a talk to the Conference of Wstern Attorneys
General at their annual neeting and have sort of
hung around there both before and after ny tal k, and
got to understand a nunber of conmon issues which
t hey discuss each tine -- alnost the sane ones each
time -- with real seriousness and real

col l aboration. The Western Attorneys Ceneral
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Conference is not totally congruent with the 9th
Circuit but it's very close. Many of these issues

I nvol ve |l and and | and regul ati on, water issues,
power, electric power, problens of Native Anericans,
I mm gration. Therefore, it would seemto ne that
there is a pretty strong comon subject matter
Interest that efficiently and effectiveness would

I ndicate could be further --

COMWM SSI ON MEMBER: May | ask a
guestion?

PROFESSOR CHOPER:  Yes.

COW SSION MEMBER We |live in a
denocratic society where we say ultinmately, the wll
of the people will prevail. Now, assune the
situation is -- but it nay or may not be. [|'m not
passi ng any judgnent on that. Assumng in these
five Northwestern states there were a strong desire
for a separate circuit. Regardless of what the
j udges may think or anybody el se, just a sort of
popul ar political desire to have a region or court
of their own. To what extent should that be given

any wei ght ?
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PROFESSOR CHOPER: Well, | think that's

certainly entitled to weight. But it really |eads

me to ny third point. | want to respond -- if this
I's not wholly responsive, | welcone you follow ng up
on that.

It seens to nme as a disinterested
observer that a prom nent notivation behind the
split of the circuit is for ideological reasons.
woul d say that it's going to be very difficult to
correl ate sone broad based view of those who are
governed by the 9th Circuit, even in those
Nort hwestern states, in contrast to the notivation
for the split. The split has to do with the
per cei ved i deol ogical reasons -- as | put it in the
notes that | submtted that the court has seen -- as
dom nated by liberal activist judges from
Cal i forni a.

COW SSI ON MEMBER:  You woul dn't have
sai d that about the Hruska Conm ssion recomendation
25 years ago, would you?

PROFESSOR CHOPER: |'mnot famliar with

all the details of that.
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COMM SSI ON MEMBER:  But you have no
reason to think that was politically notivated in
the way you're saying it is now?

PROFESSOR CHOPER: | certainly have no
reason to believe that because |I haven't | ooked at
that wiwth any great care. But | think --

COM SSI ON MEMBER:  There have been
times when the 9th Grcuit Court of Appeals' judges
t hensel ves have favored a division of the circuit.
"' mwondering where it gets us to say it's
politically notivated. | nean, the subject has been
under debate for a long tine and vari ous peopl e have
taken different positions and so on. How does this
advance the Conm ssion's job?

PROFESSOR CHOPER: Well, it seens to ne
as is true of any issue of econom c, social or
judicial policy, you have to | ook at the present
circunstances. Wile there may well have been at
the tinme of the Hruska Commi ssion very good reasons,
i ndeed, overwhel m ng reasons -- | don't know. |
just want to hypothesize that -- those |I do not

think are the reasons today. | think nost people,
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I ndeed a very high percentage of those who are
professionally involved with the work of the circuit
as | understand it, are satisfied.

COW SSI ON MEMBER:  Let nme ask a
question on that. Judges outside of the 9th Grcuit
that one talks to, other court of appeals judges,
district judges, there is -- at |least the ones |'ve
talked to -- overwhel mng, the viewpoint, that the
9th Crcuit is just too large. That they have asked
for ten nore judges. |If they got up in the 30s,
that's just too | arge a nunber of judges to operate
effectively, not as an adnministrative unit but as a
judicial unit.

| don't necessarily hold that opinion,
but that is what you get anong judges whi ch doesn't
have anything to do with ideology on all sides of
the spectrum Now, what do you say to that?

PROFESSOR CHOPER: Well, as | said at

the outset, | think that there are fair points that
can be advanced. It seens to ne that the strongest
argunment woul d be one of collegiality. | don't nean

cordiality, people polite to one another but getting
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to know one anot her and one another's views and
approaches and so forth. My own viewis that that's
a plus. But | think that it is very substantially
out wei ghed by the overall effectiveness. You know,

| mean, | don't think anyone would say that this is
a perfect circuit or a perfect world for that

matter.

COW SSI ON MEMBER. Let ne ask you, what
harmwould it do if the --

PROFESSOR CHOPER: 1'IIl tell you, ny --

COW SSI ON MEMBER -- United States
just decided for good and sufficient ideological
reasons to do?

PROFESSOR CHOPER: |'d offer three
reasons. One is that if you assune or if you'l
grant nme that it is for ideological reasons, see, |
think that's an evil in itself, although | don't
have any doubt that Congress has the power for
what ever partisan reasons to split the circuit. |
don't think that's a good or an appropriate reason.
But on a nore practical basis, you do know what

you' ve got, you don't know what you don't have.
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What you've got is an effectively operating
I nstitution and organi zati on.

This is the reason that | feel nost
strongly about. There's going to be an enornous
cost, both financial and otherw se, to serve this
particular end. It's not deciding that if the
menbers of the Senate feel, or the President, that
t he ideol ogi cal conposition of the judges on the 9th
Circuit is something that they' re not in agreenent
with, I think they have the appropriate authority to
change it that way. | think that the political
branch's rol e under our, you know, system of
separation of powers, checks and bal ances the role
of the political branches in disrespect in respect
to the independence to judiciary is to determ ne who
goes on there and our history shows that.

COW SSI ON MEMBER: The harmis that the
notives are bad. | nean, your nain argunent here is
that the notives of doing it, the purposes behind
doing it in the Senate at least is a bad notive.

PROFESSOR CHOPER: They're bad notives

and | don't see good ones, see? | nean, | do see
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sone good ones, but if you |look at the effective
operation of this organization called the 9th
Circuit, | think it's in pretty good shape. | think
It would be very costly to have it otherw se.

Thank you very nuch

CHAI RMAN VHI TE:  Thank you.

PROFESSOR JOHNS: M. Justice Wite and
Menbers of the Conmm ssion, ny nanme i s Margaret
Johns. It's really a privilege to be before you
t oday.

| hope that my experience in the 9th
Circuit will be of sonme help to you as you study the
federal courts. M experience is really in a nunber
of capacities. | served as the chair of the 9th
Circuit District Local Rules Review Conmttee which
reviewed all the district court rules, civil,
crimnal and admiralty for all the 15 districts
wWithin the circuit. | serve currently as the
coordi nator --

COW SSI ON MEMBER:  You have revi ewed
Arizona's admralty rul es?

PROFESSOR JOHNS: Any district that had



10

11

12

13

14

15

16

17

18

19

20

21

22

291

them we reviewed them Actually, the admralty
rules were one of the nore interesting ones because
they're used in in-round procedures and drug
forfeiture cases, so it was a pretty hot and
controversial area. Admralty was fun

| currently serve as the coordinator for
the 9th Crcuit Pro Bono Project. They have a
coordinator in each district and | serve as the
di strict coordinator for the Eastern District of
California. | have served in the past as a | awer
representative to the 9th Crcuit Judicial
Conference and | amcurrently the director of the
King Hall GCvil Rights inic which litigates civil
rights cases by appointnment both in the Eastern
District of California and in the 9th Crcuit. So,
| have a fairly wi de range of experience in the 9th
Crcuit.

But 1'd like to focus ny renmarks today
on two projects that |I've been involved in which I
think illustrate the innovative responses of the
circuit to the chall enges of the increasing

jurisdiction and resulted increase in casel oad that
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I's burdening the federal courts, including the 9th
Crcuit and as well as all the other circuits.
Because | think these nodels show ways for other
circuits to consider inproving both the efficiency
of their court admnistration as well as the quality
of justice in the federal courts. The two that |

wi sh to tal k about are the Local Rules Review

Proj ect and the Pro Bono Project.

The Local Rules Review Project -- as you
of course know, the Federal Rules of Cvil Procedure
were adopted in the '30s to establish a consistent,
si npl e and uni form procedural framework for the
entire United States. By the 1980s, there were nore
than 5,000 procedural initiatives in the district
courts. By the 1990s, that had nultiplied to an
account abl e nunber, at |east an uncounted nunber.

Concer ned about the | ack of prinmacy of
the federal rules and the increasing bul kani zati on
of | ocal procedures, Congress adopted the Judici al
| mprovenents Act, and after that the Federal Rule of
G vil Procedure of '83 was devised to have the

circuit judicial councils review |ocal procedural
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rules for consistency with the federal rules and for
duplication of the federal rules. O course, when
they did that they didn't appropriate any noney for
this project and as a result, very few circuits have
real ly undertaken a conprehensive review of district
| ocal rules despite their statutory obligation

The 9th Circuit, in an innovative
approach and | think largely because of the
circuit's concern with its federalizing function
over a vast geographical area, was determned to, in
fact, carry out this responsibility -- under Chief
Justice Wallace it was started, and it was conpl eted
under Chief Judge Hug -- where they delegated it to
the Conference of Chief District Judges and they
del egated it to our committee which consisted of
Chi ef Judge Quoile of the Eastern District of
California, Chief Judge Hogan of the District of
Oregon, Chief Judge Kay, who spoke to you earlier
from Hawai i, Professor Carl Tobias from Montana, and
a |l awyer representative Tom McDernott, who is the
chair of the |lawer representatives, at the tinme, to

the 9th Crcuit -- Tom McDernott in Los Angeles. |
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was the chair.

W reviewed all the rules. After we
reviewed the individual rules, we allowed the
district courts to comment. The response was
remar kabl e. Most district courts revised their
rules to correct the duplication and the
I nconsi stency. As a result, there has been a across
this vast geographic region a great inprovenent in
the efficiency of admnistration. | think that's
i mportant for two things for your consideration. On
the Conmission, | think it's inportant to renmenber
that a circuit is responsible not just for
processi ng appeal s, but it has responsibility for
the admi nistration of justice in the district courts
as well. | think the 9th Grcuit, partly because of
its size, has taken a nore consistent approach to
that and been very conscientious in discharging its
function which could be a nodel for other circuits
to foll ow

COW SSI ON MEMBER:  May | interrupt just

a nonent --
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PROFESSOR JOHNS:  Sure.

COW SSI ON MEMBER:  -- as Judge Merritt
rai sed earlier on, we've heard little or not
conpl aints about the circuit. The problens focus on
the court of appeals. Now, do you have any thoughts
about what, if anything, needs to be done concerning
the court of appeal s | ooking ahead, down the years
in the future, as appeals grow and judges grow?

PROFESSOR JOHNS: | certainly don't have
all the answers, but ny inclination in ternms of what
the proper renedies would be for the growi ng docket
as appeal s grow and as the population grows, is to
try to develop nore efficient ways to deal with it
rat her than sinply continually adding nore judges
and then getting a court that's too big, and then
splitting it up so you get fragnented into --

JUDGE RYMER:  Li ke what, for exanple?

PROFESSOR JOHNS:  Well, | think like
what the 9th Circuit is doing. | think --

JUDGE RYMER Yes, | nean, | agree with
that, but the hypothesis is that as casel oads grow,

judges grow. So, are you saying that continuing
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what it's doing will still serve as efficiently?
PROFESSOR JOHNS:  Well, | think they
have to continue to devel op new i nnovations to deal
with the --
JUDGE RYMER: (kay, |ike what?
PROFESSOR JOHNS: Well, for exanple, |
think the use of staff attorneys that they're doing.
At least the area |'mfamliar is wth the pro se
litigation. But | think that there is an increasing
efficient use of staff attorneys to adm nister the
cases, the use of the conm ssioner to handle notions
that are not required to be resolved by a judge.
JUDGE RYMER I n other words, you
believe it's consistent with the Congressi onal
mandate to adhere to the notions of due process and
fairness, to put nore of the judicial workload on to

non-judi cial officers?

PROFESSOR JOHNS: | think if it is
carefully done, | think that can in fact inprove due
process. Yes, | very nuch believe that. Because

the cases that |I'm appointed to represent --

| have two capacities that |I'm
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responding and | should clarify them One is as a
person who is appointed to represent pro se
litigants in the federal courts. The other is as
the coordinator of the pro bono project. M
experience fromboth of those leads ne to the sane
answer which is, without the staff attorneys'
diligent review of the thousands of prisoners
petitions that get filed, the needles in the
hayst ack woul d be undi scovered. | just don't think
the judicial officers can possibly wade through that
nountai n of filings wthout help.

COWMWM SSI ON MEMBER: Wl |, given that,
Prof essor Johns, as the casel oad grows and the
wor kl oad grows -- and | don't nean this facetiously
but I'mcurious -- the judicial officers, Judge
Ryner suggests, becones now a judicial supervisor of
ot her decision makers. Don't you see sone inherent
danger in that? Don't you see some constitutional
infirmty in that process?

PROFESSOR JOHNS: | see a real danger if
that's not handl ed very carefully. That's why I

think the way the nodel that's worked in the pro
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bono project is the one that I'd offer as a very
careful and thoughtful one. Staff attorneys are not
maki ng the decisions on the nerits of the cases.
They're weighting the cases in terns of --

COW SSI ON MEMBER:  No, |'m not
suggesting they are, but you're suggesting that in
the future you m ght del egate nore and nore of that
authority to neet nounting caseload, if | understood
you.

PROFESSOR JOHNS: | probably didn't make
nyself clear. Mre and nore sort of the prelimnary
sorting and nore and nore of the kind of triage that
has to go into -- inthe 9th Grcuit, historically
it has been about 30 percent of the casel oad has
been in pro se. | think that having that be
adm nistered at the sorting |level by staff attorneys
with a viewto identifying the serious and conpl ex
cases so that they get counsel is to serve due
process and equal protection because then they
actual ly have counsel.

| think if you don't do that, the

alternative is these people never get counsel and
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their cases, | don't think, are heard with the sane
seriousness which they are given now The cases
that are sorted out as being conplex or neritorious
cases are treated with as nuch dignity as the nost
serious anti-trust case because you have counsel
appoi nted and because the judges on the 9th Crcuit,
In nmy experience -- well, in the district court,
too. | don't nean to --

CHAl RVAN WHI TE:  You have about a
m nut e, Professor.

PROFESSOR JOHNS: Thank you.

My point being that | think it serves
both efficiency and equality of justice in having a
system where the serious cases are identified and
representation is provided. | think that can only
happen by the staff attorneys doing the prelimnary
wor K.

Thank you.

CHAI RVAN WHI TE:  Thank you.

CLERK: Wul d the next panel cone
forward, please? Peter Benvenutti, Jerone Braun,

Peter Davis, and Walter Johnson.
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CHAI RVAN WHI TE: M. Benvenutti .

MR. BENVENUTTI: Justice Wiite, Menbers
of the Comm ssion, nmy nane is Peter Benvenutti.
It's a real pleasure for nme to be here and an honor
for you to give ne this opportunity.

I'"'mgoing to try to highlight sone
personal views that |I've put in nm witten
testinony. Since | submtted that, |I've also been
asked to speak on behal f of the Bar Association of
San Francisco. So, |1'd like to save a coupl e of
mnutes at the end of ny tinme to do that, if | my.

| cone before you as a practicing
bankruptcy |awer. | amnot an appellate
specialist. | do not have daily experience in the
courts of appeal so nmy perspective is that of one
who deals, as | do, with the work product of the
courts of appeals, and in particular the decisional
authority. |'ve been practicing for about 25 years.
My practice is a regional one. It is based in
California but it extends to other parts of the
western states as well. That's the perspective that

| bring to bear.
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From that perspective, I'd like to
suggest that a very inportant product of the
judicial systemis predictability and uniformty of
deci sional authority. | suggest to you that the
size of the 9th Crcuit fromthat perspective is a
great value, both in terns of the vol une of
deci sional authority which a practitioner such as
nysel f can | ook to, and because of the geographical
coverage of the circuit which neshes with the scope
of nmy practice and | think that of many other people
who do the kind of work that | do.

That is consistent with, in ny
observation, the current nature of business and
comercial affairs which tend increasingly to be
regional, national or international in scope as
opposed to heavily localized. | would suggest to
you that a change in the current system which
divides the 9th Crcuit is inconsistent with the
approach or the trend in nodern business which, as |
said, is | think to a nore regional and
i nternati onal perspective.

COW SSI ON MEMBER:  What, if any,
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changes do you think ought to be made in bankruptcy
appeal s?

MR. BENVENUTTI: The current structure
of the Bankruptcy Appell ate Panels works, | believe,
reasonably well with one significant limtation and
that limtation is the jurisdictional structure. |
realize the jurisdictional structure is
constitutionally inposed. | amgenerally, although
not in detail, famliar with sone of the proposals
to do anay with the BAP, to have appeals go directly
fromthe bankruptcy courts to the circuit courts of
appeals. | don't have a view as to how successfully
t hat woul d wor k.

What | have observed in ny practice
though is that there is fairly w despread acceptance
of the precedential authority, not as a matter of
jurisprudence, but as a matter of practice of
Bankrupt cy Appell ate Panel decisions within the 9th
Circuit at the bankruptcy court |evel and anong
practitioners. | suggest to you that particularly
in view of the jurisdictional limtations on the BAP

structure that the principle users of that
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deci sional authority give credibility and weight to
BAP decisions. It is a testanent to the inportance
to practitioners such as nyself and to trial courts
of the availability of a uniform body of decision.

CHAIRVAN VHITE: I f you practitioners
are accepting the BAP decisions and relying on it,
why did this Comm ssion put so nmuch enphasis on
having a really binding notion about what the
bankruptcy code is? Wiy weren't they just satisfied
with what the appellate jurisdiction is?

MR BENVENUTTI: Justice Wite, there is
no question that the current jurisdictional
structure offers a wild card to anyone who wi shes to
t ake advantage of it.

CHAl RMVAN VWHI TE:  Yes.

MR, BENVENUTTI: 1've taken advant age of
it nyself fromtime-to-tinme where it seened to serve
the interests of ny client to do so. That, | think,
froma systens standpoint is not a good thing.
certainly don't fault those who grapple with ways to
i nprove that situation, but I don't think there's

any perfect solution to it.
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CHAI RVAN WHI TE:  Yes, all right.
Because of marat hon and (indiscernible)?

MR, BENVENUTTI: Yes, Justice Wite.

CHAI RMAN WHI TE:  Over ny dead body.

COW SSI ON MEMBER:  When are you better
of f appealing to the BAP than to the district court?

MR. BENVENUTTI: As an appel |l ant ny
experi ence has been, although each case has to be
eval uated separately -- but as a generalization, ny
experience has been that if it is a technical
guestion of bankruptcy |aw one is better going to
the BAP than one is to the district court because,
again, as a generalization, ny experience is that
the district judges have sonme tendency to defer to
the expertise of the bankruptcy court judge if it is
a matter of technical bankruptcy |aw.

If it is a mtter of trial practice or
sonething el se that doesn't fit within the rubric of
techni cal bankruptcy |aw, then ny experience is that
the district court nay be a better place, a nore
favorabl e forum for an appellant to go but not if

it's in the technical area.
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CHAI RVAN WHI TE: Maybe you mi ght go
there if the problemis at the (indiscernible) state
court | aw.

MR. BENVENUTTI: To the BAP?

CHAI RMAN WHI TE:  No, to the district
court.

MR. BENVENUTTI: District court, vyes,
because again, that wll be sonething that | think
the district judge nay be nore willing to take an
entirely fresh | ook at as opposed to having sone
inmplicit notion of deference to the technical
expertise of the bankruptcy judge.

CHAI RVAN WHITE: Al right. Al right.

MR. BENVENUTTI: One other point I'd
| i ke to make about the desirability of having a
| arge circuit such as the 9th, on occasion there has
been, in ny experience, the use of bankruptcy judges
fromother districts on tenporary assignnents. |
think that's a good thing. It helps to bal ance out
casel oads. | would suggest that if the circuits
were smaller, if the 9th were divided in some

fashion, it would be nore difficult to do that. I
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don't think that's a conpelling reason but | think
It is one that factors into the bal ance.

If I can, I1'd like to speak briefly on
behal f of the Bar Association of San Francisco, of
which | ama nenber. This is a voluntary
associ ation with about 9,000 dues payi ng nenbers.
It's the second largest voluntary bar in California
after the LA County Bar Association, and it's the
second largest bar in the country for a single city
after the New York Bar Associ ation

(i ndi scernible) the Bar Association of
San Franci sco has taken a fornmal position opposing
the split of the 9th Crcuit. It adopted a
resol ution | ast sumer when the focus was whet her
there was a particular split that was to be adopt ed.
The resol ution focused upon the desirability of a
procedural approach and the creation of this
Comm ssi on as opposed to adoption of the approach
that was then pending in the Senate. But | think
t he reasons bear repeating here, the reasons for the
position which the bar association took.

First, if | may summarize them it was
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the desirability of the inclusion of all of the West
Coast in a single circuit to provide a uniform and
predi ct abl e body of jurisprudence for the Pacific
rimregion to avoid conflicts within or between
states within that regi on which we believe have a
common body of interests, business and the I|ike.

CHAI RMAN WHI TE:  And to reduce their
| egal fees.

MR. BENVENUTTI: That was not explicitly
a factor in the consideration.

CHAI RVAN WHI TE:  No, but it's a fine
i dea.

MR, BENVENUTTI: Well, | think any bar
association would fornmally take the position that
ef ficiency and econony are good things in the
judicial system

Then secondly, the point is when one has
an institution which works in the main well as we
believe the 9th G rcuit does, the burden of
per suasi on both of the fact there should be change
and of what is a better approach to the structure of

t he system shoul d be on those who wish to nmake a
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change rather than on those who support the existing
institution which has functioned well.

My time is up. Thank you very nuch.

CHAI RMAN WHI TE:  Thank you, sir.

MR. BRAUN. Good afternoon, Justice
White, Menbers of the Comm ssion. M nane is Jerone
Braun. |I'ma practicing attorney. Being 40th on
the calendar is a dubious distinction. So that in
the imortal words of Henry VIII, or was it
El i zabeth Taylor, to their third and fifth spouses,
"I won't keep you long."

| wear two hats here today.

CHAI RVAN WHI TE:  Good show.

MR. BRAUN. Thank you. | hope, however,
| can do better.

| wear two hats here today. One, |
bring you the position of the California Acadeny of
Appel | ate Lawers, a group of close to 100 appell ate
specialists in California who (indiscernible) two
weeks ago this weekend, a discussion by Judge Hug,
Sandy Snet koff who testified in Seattle, | believe,

and has filed a paper with this Conm ssion, and ne
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di scussing -- | don't say debating because it was a
very civilized discussion anongst friends and

col l eagues. | report to you the position of the
Acadeny by a substantial majority is to oppose any
split of the 9th Crcuit.

COW SSION MEMBER. Did | understand you
to say that three persons nade presentations at this
gat heri ng?

MR BRAUN. Yes, but there was
consi der abl e di scussi on, question and comment.

COWM SSI ON MEMBER: Was any one of the
presenters a person arguing for the division of the
circuit?

MR. BRAUN. No, but there were certainly
views fromthe floor and questions fromthe fl oor
asking, inquiring "what's wong with it." If you
bear with nme, I'Il be happy to --

COW SSION MEMBER  It's |ike an
appel | ate argunent where the appell ee wasn't
present.

MR. BRAUN. Well, | wouldn't put it that

way. The first amendnent obtained and we didn't
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round up a proponent of the split, but anyone who
wanted to speak to that had the right to do so and
did. They were outvoted significantly, Professor.

CHAIRVAN VHITE: Did M. Snetkoff bel ong
to your group?

MR BRAUN. |'msorry -- yes, M.
Snetkoff is a good friend of m ne and a col | eague.

CHAI RMAN WHI TE:  Yes, well, he testified
that he would like to split the circuit.

MR BRAUN: | don't believe that's his
position, Your Honor.

COW SSI ON MEMBER: | think he advocated
organi zing the court of appeals into divisions.

MR BRAUN. Divisions, that's correct,
along the priest (indiscernible) lines of the 5th
Crcuit.

COW SSI ON MEMBER: Did your
organi zati on take any position on that proposal?

MR. BRAUN. Well, it was not adopted as
a position of the Acadeny nor was it tabled. It
sinply was not --

COW SSI ON MEMBER: Was it di scussed?
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MR BRAUN: Yes, of course it was
di scussed. We di scussed what's wong with it and
why it didn't work in the 5th and why it won't work
here, and why it's --

JUDGE RYMER: Wy wouldn't it work here?

MR. BRAUN: Well, because if the circuit
I's in such bad shape --

JUDGE RYMER: | didn't say the circuit,
court of appeals.

MR. BRAUN. Court of appeals.

JUDGE RYMER. Wiy doesn't it work for
the court of appeals --

MR. BRAUN. Court of appeals, court of
appeal s.

JUDGE RYMER. -- to (indiscernible) a
di vi si on?

MR. BRAUN: There's several reasons,
Judge Ryner, why it won't work because it doesn't
neet the core problemhere which is --

JUDGE RYMER  Which is?

MR BRAUN: Which is the workload and

the burden of the influx of cases.
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JUDGE RYMER Well, but it --

MR. BRAUN. The divisions wll sinply
di vide the nunber of judges and the nunber of cases
wth --

JUDGE RYMER:  No, but it could be
infinitely increased without affecting collegiality.
You coul d have two divisions, you could have three,
you coul d have five, you could have eight -- however
many you needed in order to handl e the casel oad.

So, it mght be the best way to do that and yet
still maintain collegiality.

MR BRAUN: It seens to nme that the
wor kl oad probl emrenmai ns the sane unl ess the nunber
of judges are increased.

JUDGE RYMER |'m saying, they could be
infinitely increased. The nunber of judges could be
-- you could have two divisions of nine judges each,
or you coul d have three divisions of nine judges
each. You coul d have five divisions of nine judges
each or eight divisions.

MR. BRAUN. Yes, you could have all that

and as the Hruska Conmi ssion pointed out a long tine
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ago, one of the problens with that is sinply those
divisions, in effect, becone circuits and ultimately
wi || be constructed.

COW SSI ON MEMBER:  You haven't
nment i oned what sone people identify as a ngjor
probl em As the court of appeals gets |arger and
| arger and |l arger, the erosion of the kind of
collegiality that many woul d argue you need in
appel late court, and the increasing threat of
i ncoherent decisions. Now, the divisional idea is
designed to neet those tw n problens.

MR, BRAUN. Well, let ne say this --

COW SSI ON MEMBER:  You wanted to know
what problens it cured. Those who argued for it, at
| east some of them say that the divisional idea
woul d neet those problens.

MR. BRAUN. Two things, one of which I
can speak about and the other collegiality is beyond
ny can, other than what | know fromtalking to
j udges on the court.

As far as consistency versus conflict, |

respectfully suggest to this Conmission that that is
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not even anecdotal but apocryphal. There is little
or no conflict in the decisions in this circuit.
The nost dramatic statistic that underlines that is
in the last 17% years since we've had an en bank
court, there have been only 24 cases taken by the
circuit court involving any ostensible possible
conflict.

Now that is not a very significant
nunber. What it tells nme is that the notion that
there's intra-circuit conflict is a red herring.
It's an afterthought. It's a nake-wei ght and
Wi t hout any real substance and at |east speaking for
a good nunber of practitioners with whom | am
conversant, it is not an issue.

Yes, sir?

COWM SSI ON MEMBER: Do you handle a | ot
of appeals in the state court systenf

MR. BRAUN. Over the years, | have
handl ed a | ot of appeals, yes, in state and federal
court.

COW SSI ON MEMBER:  The state court

appel l ate system is that alike, equal quality or
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simlar quality to the federal appellate systemfrom
your point of view?

MR. BRAUN. Well, I'd better turn around
and see who's here in the courtroom here.

Seriously, at the appellate |evel, |
woul d say the quality is good. It varies from
division to division which is a distinction that is
i nportant in the circuit court. |In the state
district courts of appeal, they sit by divisions
whi ch seldom if ever, change. They change by
retirement, by death, or sone other extraordinary
reason. So that, you're not getting the mx and
mat ch, so to speak, that we have in the circuit
where we are getting the very kind of diversity
that, at least fromny point of view --

COW SSION MEMBER: |Is the law in those
divisions fairly stable? The law in the state court
divisions that you're talking about, is it fairly
coherent and stabl e?

MR. BRAUN. Well, coherent is one thing;
stable is another. | renenber Justice Carl Anderson

who was the Administrative Presiding Justice of the



10

11

12

13

14

15

16

17

18

19

20

21

22

316

1st Appellate District standing up at a | uncheon and
sayi ng, "look, each division decides its cases the
way it damm well| pleases and | et the Suprene Court
do sonething about it." That's an accurate quote
and Carl hinself has repeated it on occasion. So, |
think that's sonething of an answer to your
question, Judge Merritt.

COW SSI ON MEMBER:  Take care of it in
t he Suprene Court.

MR BRAUN. |'msorry.

COWM SSI ON MEMBER:  They figure the
Suprene Court is stable to resolve any conflicts
(i ndi scernible).

MR. BRAUN. Sooner or |ater, yes.

COWMWM SSI ON MEMBER: It sounds |i ke Judge
Ander son hi nsel f was consistent.

MR BRAUN. |'msorry?

CHAI RVAN WHI TE: M. Snetkoff in his
departnental, he divided California between the
departnment. | had al ways thought that that woul d be
a split.

MR. BRAUN. Well, sir, | fully
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appreci ate Your Honor's question, but Peter Davis is
an expert on that subject and follows ne. Perhaps
he can address it better.

CHAI RVAN WHI TE: Al l right.

MR BRAUN. In the tine | have left, and
| know it can't be nuch, let nme say that | have a
proposal. | speak not as a representative of the
California Acadeny but as a private citizen, a
litigant who has spent a lot of time around these

halls. That is a proposal that this Conmm ssion can

take back -- Judge Ryner, al ong your |ine of
guestioning -- and say "well, here's sonething that
can be done."” It's within the purview of this

Comm ssion to nake a reconmendati on wi t hout having
to take the drastic step of dismantling an
institution that's 100 years old in the opinion of a
majority of us of the bench and the bar functions
wel | .

That is, in order to neet the workl oad
probl em and the inundation, there's two things that
can be done, one of which has been nentioned

repeatedly. It's obvious and it is within Congress
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reach which is to fully staff the court, to fill the
vacanci es, and grant such new judges to the circuit
court as is appropriate. That's so obvious that

"Il say no nore.

The other is having in mnd the well
established distinction now between error correction
and | aw decl aration. Functions now performed by the
circuit court on both levels. There is no reason
why the court has to spend as nuch tine as it does
on error correction. A startling statistic that no
one has nentioned is that of the decisions of the
9th Circuit court of appeals, only 17 percent or so
are published. That |eaves well over 80 percent
that are not. Those are category one cases and
there are a lot of error correction cases that
really do not require the attention of the circuit
court.

| hasten to say, however, that those
litigants are entitled in my opinion, and | think
it's generally recognized -- they're entitled to one
appeal as a matter of right by an Article 111 judge.

Now t hat can be acconplished by a -- | won't say a
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si npl e expedi ent, but an expedi ent that has been
much di scussed in the cases. | know Professor
Meador, anobngst others, is quite famliar with it,
and that is the use of a district court appellate
panel .

Now, for sone reason that | don't know,
but you folks may, there is a sense that there's
nore elasticity at the district court level in terns
of addi ng new judges than there is in any circuit.
Accordingly, | suggest to you that by establishing a
district court appellate panel, a DCAP, that a very
significant anmount of judicial business involving
error correction can be diverted to a district court
appel | ate panel of Article Ill judges. Therefore,
it will enable, facilitate maintaining this circuit
as it is presently constituted and enable it to
function further.

If I may concl ude, Your Honor, Professor
Meador asks, "what difference will it make to val ues
whet her this circuit is divided?" There is a value
anongst the practicing bar and its clients that we

need a uniformlawin the Pacific rim Not just in
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the north, not just in the south, but a uniformlaw
in the Pacific rim The only way to get that and to
have a national court of appeal wth a federalizing
influence is to maintain this circuit and at the
sane time, address the concerns of those who are
concerned about its size and its nunbers. | believe
the DCAP is a way to do that.

WIlly Nelson wote a song called "how
long is forever this tinme?" WelIl, | don't think we
have to answer that today. Wat we have to do is
say, "well, there's a way we can continue to
function well on this circuit.” | would hope and
trust that this Comm ssion would make such a
reconmendati on to Congress. Thank you.

CHAl RVAN WHI TE: M. Davi s.

MR. DAVIS: M. Justice Wite and
Commi ssion, | promise to abide by ny time limts.

The Conmi ssion has ny statenent. |
woul d be happy to answer your questions in any
direction you want. But absent your directing ne
otherwise, I'd like to address two points in

particular that | think nmy particul ar experience as
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an appellate | awer for 25 years, both in the 9th
Crcuit and in sonme other circuits, but in the state
appel l ate system m ght be useful to you. Those two
I ssues are the pros and cons of divisions or smaller
units of a court.

COW SSI ON MEMBER:  How many di vi si ons
are there in California of the internedi ate
appel l ate court?

MR. DAVIS: There are six districts.
There are about 90-plus, alnost 97 judges in the
i nternmedi ate appellate court. They're in six
districts. Three of those have divisions and three
don't. So, in the first district, for exanple,
which is San Francisco, there are five divisions and
there's seven in Los Angeles and there's three in
the 4th. The others don't have districts or
divisions, sorry. But all of these units, there are
none of them who are driven (indiscernible). The
divisions are all four or three justices. The
districts that don't have divisions are all |ess
than 10. So, what you have here a little bit is a

| aboratory of a very |arge nunber of judges, al
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divided into little tiny units, relatively small
units, that are deciding the sane |law, the | aw of
California. | think that's useful

l"'malso a nenber of the California
Acadeny of Appellate Lawers, although | m ssed that
neeting. |'ve been a nenber for about 20 years and
we' ve been debating the issue for as long as | can
remenber about whether |arger courts or snaller
courts are better in the context of the divisions of
the California court. Should we have a bigger pool

of justices nore like the 9th Grcuit? O should we

have a smaller pool and do it in divisions? | think
it's fair to say that the npjority feel -- and sone
of themfeel quite strongly -- that the larger group

is better than the snmaller group. There are a
nunber of reasons for that.

JUDGE RYMER  You're talking, if I
remenber it right, is a division would have three
justi ces.

MR. DAVIS: Four -- yes, three or four,
right.

JUDGE RYMER kay, no nore than that?
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MR. DAVIS: R ght, right.

COW SSI ON MEMBER: Al so, does it have
(i ndiscernible) an en bank procedure avail able |ike
in California appellate courts? There's no en bank
process avail abl e.

MR. DAVIS: That's correct. That's
correct.

COW SSI ON MEMBER:  And each of these
di visions and units handl es the entire docket.
There's no allocation of division by subject matter
anong them isn't that right?

MR DAVIS: That's also correct. That's
al so correct.

CHAI RVAN WHI TE: But no appeal has the
right to the Suprene Court?

MR DAVIS: That's correct too.
Di scretionary review much |ike (indiscernible).

CHAl RVAN WHI TE:  Yes, and even on state
constitutional questions?

MR. DAVIS: Death penalty -- the only
exception is death penalty cases.

CHAI RMAN WHI TE:  Thank you.
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MR DAVIS. Yes. So, here you have a
court with all of these little units working
together. |It's a very collegial court in the sense
It has been defined here where they're working with
the sane three or four people or maybe six or seven
or eight for years after years after years. They're
all trying to apply the sane |aw and there's no
starry decisis role as to other internediate
appel late courts. There is, of course, as to the
Suprene Court. They don't have to follow the | aw of
anot her panel or even their own | aw that they
deci ded el sewhere.

So, | think it's a useful analogy to say
"all right, people say small courts are better. You
get nore" --

COW SSI ON MEMBER: M. Davis, excuse
me. |I'msorry. You' re saying these panels that
you' re describing don't have to follow the | aw of
their own panel previously announced?

MR. DAVIS: Right. They can change it.

PROFESSOR MEADOR: Wl |, you don't

really have a fair conparison here, do you?
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COWM SSI ON MEMBER: | suppose they can

change it, but -- I"msorry, Professor.

Do they have to change it or are they
free to just -- like a district judge and deci de
cases differently.

CHAIRVAN VHI TE: Wl |, they overrule it,
don't they?

MR, DAVIS: They do both, just like
every other court |'ve ever appeared in.

COMWM SSI ON MEMBER: Wl l, then | agree
with Professor Meador. |It's not a fair anal ogy at
| east to what we've been told the circuits -- the
9th Grcuit is doing.

MR DAVIS: | believe it is in a couple
of sense. One is, in that setting, what kind of
consi stency of decision nmaking do you get? That's
one of the issues you have. Well, here we've got
the small collegial court and they don't have a rule
like you do in the circuit that you have to foll ow
anot her panel. So, do you get the splattering of
|l aw al |l over the place? Do you get stability and do

you get consistency when even under those
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conditions?

In 25 years of practice, ny experience
I's that you get at |east as nuch consistency in the
9th Circuit as you do in these little courts.
don't see a difference. |In other words, snal
courts aren't the answer to naki ng consi stent
deci sion nmaking in large court settings.

COW SSION MEMBER: I'msorry to
i nterrupt you but we're tal king about sonething
different. | have no quarrel with their ability to
freely disagree with another panel and nowit's a
different | aw naking function. Wat | understood
you to say was they could disregard their own
precedent, the precedent of their own panel.

MR. DAVIS: They can change the | aw as
long as it is not governed by the Suprenme Court.

COW SSI ON MEMBER: | understand that.
But then if there are inter-panel conflicts, the
Suprene Court in its discretion, can review those
and announce the |law of California.

MR, DAVIS: Right.

COW SSI ON MEMBER:  But when a panel
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changes its own law and it's under no conmand to
obey the law that the panel has announced, its own
law, you're telling me that's perfectly permssible
W t hout overruling precedent, for themto do that?

MR DAVIS: If it would help, I'Il give
you an exanple of a case that a division in Los
Angel es decided. The first tinme the case cane up
the court announced a rule and sent it back down in
reverse. The sane case cane back and they deci ded
they had it slightly wong and changed the rule the
second tinme the case cane back. That's the kind of
thing --

COWMWM SSI ON MEMBER:  Acknowl edgi ng t hey
were w ong?

MR. DAVIS: Acknow edgi ng that they were
wr ong.

COW SSI ON MEMBER: Wl |, that's
different.

COW SSION MEMBER  Isn't the situation
basically what you have in California appellate
court systemsonething |ike the federal system

nati onwi de? That is to say we have circuits, a
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dozen territorial circuits. No one of themis bound
to follow the decisions of another. That's what you
have in these California districts, isn't it, that
no one is bound to follow another? Except if you
break it down even further than that, a division
wthin the district isn't bound to foll ow another.

Is that essentially what you have?

MR DAVIS: They're only bound to foll ow
t he precedent of the Suprene Court, much |ike the
various circuits are, right. And in that context, |
think you get about the sane anount of judicial
consi stency.

COWMWM SSI ON MEMBER:  You're saying the
quality of the adjudicatory process there is nore-
or-less the sane as the quality in the larger court
like the 9th Circuit. That's what you're saying?

MR DAVIS: M answer to that question
al ways depends on whether | just won or |ost.

COW SSI ON MEMBER:  Yes.

MR. DAVIS: But yes, in general, | think
that in the sense, it is about the sane quality. |

think the quality of the judges is good, although
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there's sone variation in all appellate courts and
California is no exception. In general, | think the
quality of the justice you get is good, but with
sone exceptions. | found the 9th Crcuit to be
exceptionally open to | ooking at the process and
changi ng the process and | have not found that in
the California courts. Sone of the small courts are
very open to changing their process and sone of them
are extrenely resistant.

Each one of these divisions has a
presiding justice and that presiding justice has his
or her own little systemand they don't want to
change it. |'ve found that you get nore one judge
opi ni ons because as a snall group sits together al
the tine, there's less scrutiny of the other judges
decisions. | found there's nore inconsistency in
quality because if you get a small group that isn't
very good, you don't change that. So, you get a bad
division that sits there year after year after year
and you can get sonme good divisions. | found nore
di screpancies in the procedures.

Sonme of these divisions want to do their
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own little rules. | found nore discrepancies in
delay. Sone of the divisions are quite slow and |
found that it's difficult to allocate the resources,
the judicial resources of the state to where they're
needed the nost. In the first district, there are

| ess judges now.

COW SSI ON MEMBER:  There's | ess peer
pressure. That's what you're -- | ess peer pressure
in the small court, a very small court that
(indiscernible) than there would be with a |arger
court.

CHAI RMAN WHI TE: That's cal |l ed
collegiality.

MR DAVIS: | think the collegiality
thing runs the ganbit. 1In a snmaller court if you
have judges that don't get along -- and there's sone
i nfanous exanples of that in California -- then you
have a nightrmare. Wereas, in a |arger court,
that's not so much of a problem But the problemis
that once you divide into small units, the
popul ati on shifts, change the needs of the court.

We're finding that right nowin California. But you
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can't change the judges around to neet that need
very expressly. So, | believe that a | arger group
of judges is nore flexible and better able to neet
the needs of the state in terns of judicial
resources than is a small group

| can see |'mabout to get the sign. |
don't want to step down w thout asking you, pleading
wWith you to get nore judges. |In the end, it's a
very sinple equation. You have the nunber of
appeal s and the nunber of judges. Sonething |ike
what's going on in the 11th Crcuit now where
they' re handling al nost 800 deci sions per year per
judge is frightening. You have to petition the
staff to get access to judges in many divisions and
many circuits.

Utimately, the 9th Circuit innovations
are great, but they' re never going to be enough.
We're getting to the point where we don't have
decisions by Article I'll judges and | think that's
frightening. | think we need in the end to get
nore justices, nore judges, and that's the only

thing that's going to solve this problem
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Can | answer any further questions from
t he Conm ssi on?

CHAI RMAN VHI TE:  Thank you.

MR. DAVIS: Thank you.

MR. JOHNSON: Good afternoon, Justice
Wi te and Menbers of the Comm ssion.

My nane is Walter Johnson and I'm a
menber of the law firmof Lillick & Charles here in
San Franci sco, which has been serving nmaritine
clients on the West Coast since the 1920s. After
graduating fromlaw school, | served one year as a

clerk, alawclerk in the 9th Crcuit. Since that

time, I've been practicing maritinme |aw here in San
Franci sco.

"' mnot an appellate expert. | do know
sonet hing about the 9th Circuit. |1've appeared

before the 9th Grcuit on 10 or 12 different

matters. But |'m speaking to the Comm ssion today
fromthe perspective of a practicing maritine
attorney. It's late in the day on a Friday
afternoon. | think what | have to say may be fairly

obvious. | think it's worth sayi ng nonet hel ess and
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Il will try to be brief.

Maritinme |awers and their Pacific rim
clients are very, very fortunate in having a single
appellate circuit that stretches all the way from
San Diego and the Mexican Border in the South, up to
the North Sl ope of Al aska, and includes Hawaii and
sone of the Pacific |Islands.

CHAI RVAN WHI TE: A better situation than
on the East Coast.

MR JOHNSON: | think it is a better
situation than on the East Coast, yes.

So, when you think about it that way,
the 9th Circuit is huge, but | think it's also a
great benefit. It has always been assuned -- and |
think it's true -- that uniformity in maritinme |aw
pronmotes nmaritinme conmerce. And that the pronotion
of maritime conmerce in turn pronbtes comerce in
general. It sinply makes it easier and nore
attractive to do busi ness when you only have one | aw
to deal with rather than a multiplicity of |aws.

That proposition nay be common sense and

it may be just article of faith because | have no
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way to prove it to you. | don't think any enpirica
study has been done or can be done, but | feel it to
be true. It's inplicit in the constitutional grant
of admralty jurisdiction to the federal courts and
the Suprene Court has repeated it over and over in
deci si ons throughout the years.

Maritime commerce in the Pacific rim
region tends to be not only interstate, but
i nternational in character, and to include not only
California but also the Pacific Northwest. Sone of
the |l argest and nost visible enterprises on the Wst
Coast such as Matson Navi gation, Anmerican President
Lines, Carly Maritinme --

COW SSION MEMBER:  |Is nmaritine | aw
nationally a probleminsofar as conflicts anong the
circuits are a concern?

MR JOHNSON:. Well, just speaking from
t he perspective of sonebody who practices on the
West Coast, it's not as much of a problem here. But
I think it is a problemin places like the Gulf
Coast where you have two circuits.

COW SSI ON MEMBER: Wl |, by that | nean
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shoul d there be a subject matter, national nmaritine
court because there is a sufficient problemin
maritinme |aw, or should it be (indiscernible)?

There was originally, before the federal court
system was organi zed under the articles of
confederation as | understand it, a maritime court.
And we returned to that because there is sufficient
probl ens existing wwth uniformty of maritine lawto
require it.

MR, JOHNSON. Well, I'msurprised and
delighted to hear you say that. | wasn't going to
menti on anyt hi ng about that because | didn't think
that was likely to be taken up. But a nunber of
maritime | awyers that | have spoken with in
preparation for com ng here and speaking to you
t oday have said "why can't we have a nationa
appellate circuit dealing with nothing but admralty
matters?” |'ve had others tell me "why can't we go
back to the days" -- and they weren't so | ong ago.
It was, | think, the early 1960s when we had
admralty courts. W had judges who sat in

admralty and sonme of them who did nothing but
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admralty | aw

COW SSI ON MEMBER:  What do you think
about centralized appellate reviewin maritine
cases? Wat's your view of that proposal?

MR JOANSON:  Well, froma nmaritine
| awyer's point of view, the Suprene Court takes up
far too few maritinme cases and | ets sone rather
| arge and | ong standing conflicts persist.

CHAI RVAN WHI TE: That's on the East
Coast .

COW SSI ON MEMBER: Well, | nean, are

you sayi ng you favor that proposal or not?

MR, JOHNSON: | would definitely favor
t hat proposal. Yes, | woul d.
CHAIRVAN WHI TE: | think it would have

to be a separate court to satisfy the maritine
peopl e, or nmaybe the federal circuit wouldn't Iike
t hose cases.

MR, JOHNSON:. Possi bly not.

And there is a slippery slope if
admralty has its own specialty courts. There are

other areas of law that would want their own
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specialty courts as well, but this is sonething that
hi storically goes back 200 years ago where we did
have separate admralty courts.

Anot her thing that has been proposed by
a nunber of admralty lawers |'ve spoken with is an
admralty panel on the 9th Grcuit. Wile there is
alot to be said for rotating judges into different
panels for every nonth of hearings, at the sane
time, there would be, | think, a lot of efficiency
to be gained in having a panel of three judges or
possibly four or five on a rotating basis who
decided admralty appeals in the 9th Grcuit.

COMWM SSI ON MEMBER:  How many admiralty
appeal s do they have each year? Do you know?

MR JOHNSON: | do not know the answer
to that one.

COW SSI ON MEMBER: Has that proposal

ever been put to the court of appeal s?

MR JOHANSON: | don't believe it has.
CHAl RMAN VHI TE: Well, | know a man here
in this roomwho will put alnost any idea to

(i ndiscernible).



10

11

12

13

14

15

16

17

18

19

20

21

22

338

MR JOHNSON. I'mnot going to turn
around, Judge, but | think I know that man.

We have seen what's happened in the CGulf
Coast which used to be all under the jurisdiction of
the 5th Crcuit and is now under the jurisdiction of
the 5th Circuit and the 11th Crcuit.

CHAIl RMAN WHI TE:  Yes.

MR JOHNSON. | won't say that that's
been a disaster or that there have been any dramatic
di screpanci es between what's done in the 5th and the
11th Circuit, but there are differences. |1'msure
if the 9th Circuit is split, there will be
differences in admralty law in the Pacific Coast
and that will make it all the nore difficult for us
to explain not only to our US clients, but in
particular to our overseas clients in Japan, in
Korea, in China.

CHAIRVAN WVHITE:  In the 9th Circuit, do
you have a judge |like the 5th Crcuit has?

MR. JOHNSON:  John Brown?

CHAl RMVAN WHI TE:  Yes.

MR.  JOHNSON: I wish we did. | was
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going to say that that's the great benefit. |If
anybody here knows who John Brown is, that's the
great benefit of having appellate admralty
specialists in the appellate court. Wen John Brown
I ssued an opinion, it conmanded great respect not
just within the 5th Grcuit, but within the entire
United States. It wasn't quite a Suprene Court

opi nion, but it was very close to it in the kind of
respect it conmmanded.

That's also true -- | think there were
some district court judges --

CHAIRVAN WVHITE: | read a lot of his
papers, but | don't think | ever really did nuch to
t hem

COWM SSI ON MEMBER:  Maybe they need an
admralty | awyer on the Supreme Court too.

MR, JOHNSON. There you go. 'l
vol unteer for that.

| was going to say that there was a
traditi on back when we had admralty courts and for
sone years after that, that there were admralty

specialists in the district court. That was al so of
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great benefit because there were judges who, |ike
John Brown, conmanded a great deal of respect. \Wen
they i ssued an opinion, even though it was a
district court opinion, it had influence well beyond
that district and even that circuit because so nuch
respect was afforded to that particular judge. |
think a lot is lost by dispersing the admralty work
to judges who see it very sel dom

CHAl RVAN WHI TE:  So, there hasn't been
an admralty |lawer nom nated and confirmed in the
9th Circuit?

MR JOHNSON: | can't answer that
guestion. | don't know.

CHAI RVAN WHI TE:  Thank you very much

MR, JOHNSON:. Thank you.

CLERK: This panel is dism ssed and
we'll call our final panel today. M. Robert
Pal mer, M chael Traynor, and Janes \Wagstaffe.

MR. PALMER Good afternoon, M. Justice
White, Menbers of the Commi ssion. M nane is Robert
Pal nmer .

CHAI RVAN WHI TE: M. Pal mer, you may
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pr oceed.

MR. PALMER:  Fi ne.

I, perhaps, amone of the few people
anong the witnesses that are speaking as sonebody
who has experience in the court as a litigant rather
than as a judge or an attorney. So, | sort of have
a different aspect, you mght say, nore froma
public view than nost of the people who are here.

COWMWM SSI ON MEMBER: How many cases have
you had?

MR. PALMER: |'mnot an attorney. There

was a m sunder st andi ng.

COVW SSION MEMBER: | nean as a client.
MR. PALMER: |'ve been in the court for
20 years trying to sell this thing. 1've been

through the 9th Crcuit --

COM SSI ON MEMBER:  One case?

MR PALMER: -- the District of Colunbia
Circuit. 1've been up to the Suprenme Court in
California and I haven't given up. Anyway, you've
read ny statenents, so you know just where | stand.

|"ve given a specific exanple of
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judicial crinme. | believe that a bankruptcy judge
acted illegally and wi thout jurisdiction when he
continued to adm ni ster a sham bankruptcy and as a
result, creditors were sw ndl ed out of over $1
mllion. | was one of the people. | appealed to
District Judge Marilyn Hall Patel. | conplained to
the US Attorney, Joseph Russenelli and filed a
Section 327C, conplaint of judicial msconduct, with
the Chief Crcuit Judge at that tine, James Brown.
The judges and the prosecutor both protected the

di shonest j udge.

For over 20 years |'ve been engaged in
litigation as a result of this dishonest judge's
rulings. Every judge who has reviewed the sham
bankruptcy has affirned the void orders of the
bankruptcy judge. The nenbers of this Comm ssion,
who are al so judges, have a duty under the ethical
codes to make certain ny allegations are
i nvestigated by the Departnent of Justice to assure
t hat di shonest judges are renoved.

COW SSI ON MEMBER  Excuse nme. | don't

mean to cut you short, but do you have sone
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recomnmendation --

MR PALMER  Yes.

COW SSION MEMBER: -- as to the
structure of the courts --

MR PALMER:  Yes.

COW SSION MEMBER: -- as to how we
relieve that problen?

MR, PALMER:  Yes. Yes.

Clearly, the first structural change to
be recomrended by this Comm ssion should be the
creation of a countervailing judicial authority and
t he abolishment of judicial immunity. Qur judicial
systemis broken because there is a | ack of judicial
accountability. Judges at all levels are at little
personal risk for any anount of bribery, cronyism
fraud or other mal feasance in office. Thus, nost
litigation is predetermned. The fated party relies
on the judge while the naive party relies on the
nerit of his case. Dishonest judges do no follow
the |l aw and court orders that are not based on nerit
demand nore litigation and appeals to right the

wrongs committed by di shonest judges. Thus,
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di shonest judges, by their decisions, create nore
and nore litigation.

| believe a Departnent of Judicial
Adm ni stration should be created in the Executive
Branch. This agency, managed by non-|awers, would
nmonitor the courts to assure that all judges are
honest, to reduce the need for appellate litigation,
and to restore the courts to the people.

COW SSI ON MEMBER:  You know, the
foundi ng fathers provided for the very thing that
you are tal king about in the Constitution of the
United States and that is inpeachnent of dishonest
judges. There is a process by which that is
acconplished. So, what's wong with what the
founding fathers had to say about it?

MR PALMER: Well, let's look at it
carefully. The Congress has del egated to the
various judicial counsel and various circuits the
right to judge judges. W have peer review Peer
review i s absolutely no revi ew whatsoever. You can
not conplain directly to Congress. You nust go

t hrough the process. Now when you go through the
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procedure, there was --

CHAl RMVAN VHI TE:  How - -

MR. PALMER:  Pardon ne?

You have to go through the court
procedure. You have to nake your conplaint, Section
327C conpl ai nt through the chief circuit judge.

CHAI RMAN WHI TE:  You know, | don't think
that Richard N xon was dealt with by the --

MR PALMER: He's a President, sir.

CHAI RVAN WHI TE:  What ?

MR PALMER: He's a President. [|I'm
tal ki ng about judges. The President operates to
exerci se oversight of judges through the Departnent
of Justice. The Departnent of Justice is entw ned
with the judiciary. W need a separate
countervailing authority. M/ background happens to
be political science, economcs --

COWM SSI ON MEMBER:  Are you saying the
Congress won't consider inpeachnent of a --

MR. PALMER | have been to Congress
repeatedly and they will not even answer ny letters.

When you' re a di shonest judge you're protected by
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the system |'ve spoken to | awers. Wen they get
into a situation where the judge predeterm nes the
case and is conmtted to one favored party, they
don't fight it. They just go on to another case.
The one that is hurt is the litigant, the party to
the action. The | awer goes on to another case and
that's the end of it.

Now, these judges had a duty to set
asi de the orders of the bankruptcy judge. He had no
jurisdiction, no subject matter jurisdiction, no
personal jurisdiction, and he acted in violation of

the law. Now, |'ve witten a book called Courts

Wt hout Justice. |It's been (indiscernible) by a
first amendnent | awyer, a | awyer who specializes in
first amendnent practices, and it has been
underwitten. So, it has been gone over about 60
tinmes, | can tell you. [It's right there.

The problemis, we have a | ack of
judicial accountability. W have shifting integrity
of judges. There's a two track system You may
have an affluent party or a large law firm or

whatever it may be, but routine cases are not dealt
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with the sane way that the cases of high priority or
in the nedia.

COW SSI ON MEMBER: Has your book been
publ i shed?

MR. PALMER:  Yes, sir, 1992.

COW SSI ON MEMBER:  Where?

MR, PALMER | published it nyself. The
reason | published it nyself is that | couldn't get
sonmebody to publish it. There's trenendous
censorship in the press and the nedia. Just
speaking to the Chronicle itself, the court reporter
one tinme said "newspapers have to go to court too.
You can criticize lawers all you want but we can't
criticize a judge." Judges are above the law. In
order to bring this into sone kind of context, we
have to do away with judicial inmmnity. Judges have
to be responsi ble when they do things that are
illegal.

Thi s bankruptcy judge got off scott-
free. It was a no asset estate. Creditors got
not hi ng. The people that ran the bankruptcy, the

sham bankruptcy, built a 54 unit housing project,
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put up $2 million and sold it for $5 mllion, got
off scott-free. Wien | went to the various
comercial creditors, they refused to even
I ntercede. They said "bankruptcy is corrupt.
Forget it. W're not going to put any noney into
it. If you want to fight it, do it yourself."” And
that's what | did. | got a law degree. | properly
rai sed the constitutional issue, a bankruptcy lawis
unconstitutional. Wy should the district judge
appoi nt the bankruptcy judge, then | appeal to the
district court. To prevent enbarrassnment to the
j udge who had appoi nted the bankruptcy judge, | am
rul ed against. And the judge did not have
jurisdiction.

So then, the circuit court also affirms.
Now we have circuit judges appointing bankruptcy
judges. That's denial of due process to anybody who
I s an opponent of a trustee. The trustee is
appoi nted by the bankruptcy judge. That's an

admi ni strative act. In 1794 in United States v.

Yale Todd, we had a ruling that judicial functions

are confined to judging cases, to judicial actions.
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Adm ni strative functions are solely within the
Executive. That was the first case when an act of
Congress was invalidated by the Suprene Court, 1794.
It's a note, in 1851 witten by Justice Taney. |
put that in ny statenent so you have the notation.
We al so know t hat when Congress
abolished -- well, you have ny statenent. | really
don't want to go over the statenent. You should be
able to ask ne sone questions and |let ne respond. |
really feel very, very keenly that across this
country judges are of shifting integrity. They
di spose of routine cases. They adjudicate the cases
that are anong the powerful, the affluent. So,
there's a two track systemin this country.
I"mreally speaking to you nost
sincerely. | knowthere's a |ot of people that are
in the legal reformnovenent and | have spoken to
them and they' re just avid about, you know, the
judges being corrupt. | try to be sort of tenpering
because | consider nyself to be part of the system
| was a consultant to the US Senate. |'mthe one

that investigated the Federal Central Valley Project
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t hat caused Congress to change the allocation of
acreage to 900 acres which was affirnmed by the 9th
Circuit. That was a perfectly good thing that the
9th Circuit did. But on these things where you have
I ndi vidual s, you have a different concept of the

ki nd of disposition of cases than on the higher

| evel cases. My background is in hydrol ogy as you

could guess fromsaying | worked with the US Senate.

Yes?

CHAI RVAN WHI TE: | think your tinme has
run out.

MR. PALMER. Fine, that's all right.

Did you want to ask any questions
further? 1 just hope that you will --

CHAI RVAN WHI TE: | don't know what we
coul d say.

MR. PALMER: | think here's what you

could do. You could require the Departnent of

Justice, the US Attorney, to investigate ny charges

of bankruptcy fraud and to renpove di shonest judges.
CHAIRVAN WVHITE: | don't think that's

Wi thin our charge of this --



10

11

12

13

14

15

16

17

18

19

20

21

22

351

MR PALMER It would keep the 9th
Circuit Court of Appeals working better if we had
honest judges. Thank you.

CHAIRVAN VHI TE: M. M chael Traynor?

MR. TRAYNOR  Justice Wite, Menbers of
t he Comm ssion, M chael Traynor, San Francisco
| awyer. | practice with the Cooley-Godwig firm W
have offices in San Franci sco and Sout hern
Cal i fornia.

My partner, Joseph Russennello and |
submtted a witten statenent. He was a forner
United States attorney for the Northern District.
Qur focus was on two particularly unsatisfactory
proposal s for splitting the 9th Grcuit. First,
dividing California between two circuits and second,
isolating California fromother states. |f
California were divided between two circuits,
conflicts could occur and additional uncertainty
unquesti onably woul d occur. [|nmagine different
outcones in two separate circuits in the Prop 209
litigation that challenged the constitutionality of

an initiative that prohibited race and gender
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preferences. For a statew de university or agency,
such preferences woul d have been upheld in sone
parts of the state and struck down in others, a
result that would destroy any attenpt to achi eve
coherent systemw de planning. Qur witten
statenent devel ops a nunber of other illustrations.

If California can not be divided
effectively, should it be isolated in a California
only circuit. Doing so would tend to nmake it nore a
California court for the parochial outlook and | ess
a federal court with a national outl ook.

PROFESSOR MEADOR: | f Congress were bent
on dividing this circuit, what would you recomrend
to themthat they do? How should it be divided if
it's going to be divided?

MR. TRAYNOR. | don't think there's any
satisfactory way to do that, Professor Meador. It
gives ne a chance to take a mnute, if | may, in
response to the question that you have raised
several tines in today's discussion, and to deal
with that in the context of a point that Judge

Merritt nade about harm
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One of the great functions that this
Comm ssion could do, faced with the chall enging task
that it has, is to articulate the harmto the
circuits, and particularly the 9th Grcuit, that
could occur froma split. But let ne just use four
exanples as an illustration of that harm The
msfit mght result froma split that would truncate
the 9th Circuit into California, Nevada and Arizona.
It would disrupt and disnantle the nmajor innovative
work in institutions that the 9th Crcuit has
created including, for exanple, case and issue
tracki ng, nediation, the BAP, sharing judges.

PROFESSOR MEADOR: | don't understand
how t hat woul d di smantle any of that. It would
function as a smaller territory, yes, but it would
still keep going, wouldn't it?

MR. TRAYNOR: Prof essor Meador, you have
a systemthat's working now. It seens to ne a
substanti al burden of persuasion that anybody has in
Congress or in this Conm ssion or el sewhere to take
a systemthat's working and say "change is

justified.” Change in structure, is that going to
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produce an inprovenent in function? WMaybe sone of
t hese innovations could occur, but they would not
occur at the level and with the sophistication that
they have already in the 9th Crcuit which is
dealing with this in a very innovative way.

PROFESSOR MEADOR:  No, maybe |
m sunder st ood you. | thought you said that if the
circuit were reconfigured into those three states,

t he vari ous good devel opnents you' ve nenti oned woul d
be di smant!| ed.

MR. TRAYNOR. Well, they m ght be
di smant | ed.

PROFESSOR MEADOR: | don't understand
how t hey coul d be di smant| ed.

MR, TRAYNOR. Well, they exist currently
in the 9th Crcuit as a coherent unit in the 9th
Circuit. W'd have to have a whol e restructuring.
You' d now have two different circuits trying to deal
Wi th these procedures, different judges |ooking at
themw th different ways. This proposal would al so
probably require nore judges than would be presently

existing in those three states.



10

11

12

13

14

15

16

17

18

19

20

21

22

355

It would occur -- and particularly
I nportantly, this would occur without the unified
support of the judges throughout the circuit, the
| awyers as occurred in 1981 or so fromthe 5th
Circuit split, as well with the concurrence of the
Departnent of Justice. W would be shifting from
the relatively known institution into one of sone
dubi ous predictability and w thout satisfying any
burden of showi ng that this change woul d produce
some good.

Such an effort would al so give renewed
hope that powerful politicians who think they can
deal with decisions they don't |ike a deconstructing
accord. It would prevent and disable an institution
t hat now speaks with one voice on very inportant
devel opi ng i ssues such as el ectroni c comrerce,
intellectual property. |It's critical in the Pacific
rimto have a circuit that speaks with one voice,
and it would affect daily practice on such issues as
renoval , forum sel ection clauses, 1404(a) transfers
and the |ike.

There's no good reason to split the 9th
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Circuit and no good way to do so. G ven the obvious
facts --

COWMWM SSI ON MEMBER: What is the | east
unsati sfactory way that Congress m ght go about
dividing the circuit? You say there's no good way,
no satisfactory way. |s there a | east
unsati sfactory way?

MR. TRAYNOR: The | east unsatisfactory
way woul d be to follow the concept of what is the
| east drastic alternative. One of the nost drastic
alternatives is a structural change of any ki nd.

Bef ore addressing a structural change of any kind,
suggestions such as those that have been nmade here
today and el sewhere about the jurisdiction of the
federal courts, some specialized areas of cases such
as maritime insurance, maritine |aw, that sort of

t hi ng.

But before any structural change is
attenpted, |less drastic neasures shoul d be exam ned,
| respectfully submit. | haven't seen a proposa
yet that works. [|'ve been involved in this problem

since 1972 when as an officer of the Bar Associ ati on
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of San Franci sco, we opposed the split.

COW SSI ON MEMBER:  \What about this
proposal to have two or three units in the 9th
Circuit of seven or eight or nine judges each that
woul d be territorial units with a system of en bank
revi ew where any di vergence from precedent or
serious divergence could be reviewed and corrected,
but without dividing the circuit itself?

MR TRAYNOR This is a kin, | think, to
the Smetkoff Proposal. |It's a kin to other
proposal s that have been made in testinony before
you. | would react in tw ways to that.

One, does it have the support within the
court itself, the 9th G rcuit judges particularly?
Is it supported? Is it an institution? Is it an
experinment that works? What's the enpirical history
of that idea where it has been tested before earlier
in the 9th Crcuit or in the old 5th Grcuit? How,
in fact, has it worked? Do the judges support it?
How woul d they inplenent it fromconcept? As we all
know, taking concept down to hard-working pragnatic

alternatives, how would it work? |If the judges
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t hensel ves | ooked at those alternatives, that would
be one thing.

The second part of ny response is, and
probably the nost inportant part of it, any outside
tinkering wwth the 9th Crcuit, particularly from
Congress, any recommendations for tinkering is, in
my view, only going to lead to nore efforts to take
political |ooks at the structure of our appellate
courts. This Commission is here as a result of a
six nonth battle that occurred over a rider to an
appropriations bill that would have divided the 9th
Circuit without a hearing.

COW SSI ON MEMBER: M. Traynor, excuse
me, but let's assune we adopt your position, and I
appreci ate the passion with which you endorse it.
That is that the circuit should not be split, and if
it's split there's no good way to split it. That's
the second reason not to split it. Let's assune
that this Conmm ssion adopts those recomendati ons
and Congress is hell bent on splitting the circuit
nonet hel ess, which is within their constitutional

aut hority.
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Don't you think we would be better off
or the circuit, you practitioners, proposing the
| east offensive plan for a split if they are of the
mnd that it's going to be split regardl ess of what
we say or you say? Shouldn't we suggest sort of a
(i ndiscernible) approach, | guess, the best possible
sol ution?

MR. TRAYNOR: There is, so far as |
know, no good solution; no solution that works. It
has been exam ned for the last 25 or 30 years.

What really is needed is nore judges to
fill the vacancies so that this court can get on
with its job and do its job without the political
strife that these proposals have entailed. |If there
was one thing this Comm ssion could do that woul d be
of great constructive benefit would be to pick up on
the idea of harmand say this kind of tinkering,
this kind of structural decision maki ng causes harm

Thank you.

CHAI RVAN WHI TE: Thank you. Thank you
very much

Congr at ul ati ons.
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MR. WAGSTAFFE: Thank you. Thank you,
Your Honor. | am Janes WAagstaffe and | amthe | oser
of today's lottery, as is evident.

| am here to address a very narrow
point, and briefly, the idea that there is purported
I nconsi stency of decision within the circuit and
that the circuit's decisions are out of sync with
other circuits. Therefore, | am here today, as sone
of you who know ne, in one capacity as a civil
procedure nerd, no other capacity. Because in that
capacity as a civil procedure nerd, co-authoring a
nati onal book on civil procedure with Justice
Swar zer -- that was a Freudian slip -- Judge Swarzer
and Judge Ti shenma.

| engage in the enviable position of

readi ng the West Federal Digest, cover-to-cover each

year on all decisions on civil procedure and federal
practice. In that capacity, | have had not
anecdotal evidence -- which | think supports those
who criticize the size of the circuit as being the
cause of the supposed probl em of being out of step

with other circuits and being out of step within
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itself -- and | ook at those actual decisions. Each
year when we update the book, we | ook specifically
for intra-circuit inconsistencies and for inter-
circuit conflicts.

In addition, | have the opportunity,
pl easantly, each year to address nost of the
circuits in their annual workshops. | usually get
themat 8:00 in the norning, not at the 5:15 hour.
They figure that jurisdiction and procedure are best
addressed at 8:00 in the norning. |In that capacity
|, therefore, have had the opportunity to study
annual ly, cases in each circuit and see.
Interestingly, and ny view ironically, ny experience
has been that in the snmaller circuits is where you
have the greatest intra-circuit conflict. | don't
know i f | have an explanation for that other than
maybe collegiality breeds contenpt. | don't know if
that's true, but I've noticed that is the case. O
maybe it's because the larger the circuit, the |less
people care. | don't know.

But | do know that in studying this, the

9th Circuit is remarkably free fromintra-circuit
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conflict --

COW SSI ON MEMBER:  There's nore intra-
circuit conflict in the 1st Crcuit, which is the
smallest circuit -- there's six judges -- than there
Is in the larger circuits, you' re saying?

MR. WAGSTAFFE: Well, | can only say in
the field I've studied. It's only the field |I've
studi ed which is federal practice and in particular,
federal jurisdiction and procedure.

CHAI RVAN WHI TE: Wl |, you' ve studied
every circuit court?

MR. WAGSTAFFE: | have, Your Honor,
because | speak to each circuit workshop virtually
on an annual basis.

CHAI RMAN WHI TE: Oh, | thought you had
said you had read this (indiscernible) in every
circuit.

MR. WAGSTAFFE: Well, no, I'mactually
saying that if there's a problem the 9th Crcuit is
certainly no different than others and therefore,
that I think rejects the notion that size al one

creates conflict. Second of all, |'ve noticed --
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and | can only say this by having given the
presentations -- there is intra-circuit conflicts of
sone kind on sone issues. There's no question about
that. They don't even know how to define the

I ssues, but |'ve not noticed in the 9th Crcuit at
all.

COW SSION MEMBER: Let ne clarify what
sources -- are you saying that you read annually the
courts of appeals' opinions on procedural questions
in every circuit?

MR WAGSTAFFE: | do, sir.

COWM SSI ON MEMBER:  Everything in every
court of appeals on procedure (indiscernible).

MR. WAGSTAFFE: Every procedural opinion
that appears to be sonething other than a repetitive
case each year

COWM SSI ON MEMBER:  And you are finding
sone intra-circuit conflicts?

MR. WAGSTAFFE: | am finding sone intra-
circuit conflicts, yes.

COWM SSI ON MEMBER:  On procedur al

gquestions?
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COMM SSION MEMBER: I n sone circuits?

MR. WAGSTAFFE: Yes. | suppose it
depends on how you define intra-circuit conflicts.
Things that | woul d perceive to be inconsistent
opi nions fromone to the other. | think I see that.
In addition to being a practicing lawer, I'ma
prof essor. So, forgive ne for the ability to be a
provocateur. But | do see within circuits, opinions
that seemto be somewhat at odds on issues of
jurisdiction. Preenption is a good exanpl e.
Preenption is an area where | think within circuits,
there can be sone differences of opinion and they
rationalize them

But in any event, in this capacity, |
have seen at the 9th Circuit -- and | have
illustrations in the statenent that's being provided
to you. But in diversity jurisdiction, the 9th
Crcuit, | think, has established consistent rules.
They are not out of step with other circuits in
arising under jurisdiction, in the questions of
federal preenption which is very conplex, in the

ERI SA preenption and LMRA preenption. | do not see
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within the 9th Crcuit these chards of decision
maki ng.

CHAIRVAN WVHI TE: | can see that you
m ght call yourself a nerd if you study the ERI SA

COW SSI ON MEMBER:  Especially ERI SA
preenption.

MR. WAGSTAFFE: You're absolutely right,
Your Honor.

They give ne an hour-and-a-half on ERI SA
preenption and it's a fascinating hour. M wife
says with this book we wote that whenever she has
troubl e sl eeping, she turns to the chapter on ERI SA
preenpti on and she says she can not get fromthe top
of the page to the bottom of the page, and it is
better than drugs.

CHAI RVAN WHI TE: Where do you teach?

MR. WAGSTAFFE: | teach at Hastings
Col | ege of the Law here in San Franci sco.

CHAI RVAN WHI TE:  You aren't ol d enough
for that.

MR. WAGSTAFFE: Thank you, Your Honor.

| agree with you. Yes, that's absolutely correct.
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So, let me say this. | think this holds
true in person jurisdiction, sumary judgnent venue,
t hese other areas we tal ked about.

Let nme end by saying if it's not broke,
| don't think it needs to be fixed and that's how I
viewthis. Let nme conpletely end by saying |I've
al so been teaching speech at Stanford University for
the last 22 years, public speaking.

CHAI RMAN WHI TE: Oh, public speaking --

MR. WAGSTAFFE: Public speaki ng.

CHAl RVAN WHI TE: At St anford?

MR WAGSTAFFE: At Stanford.

| want to end with two things. One is,
the average attention span of an adult is seven
m nut es. And | appreciate that you' ve been here
all day and you're paying attention to nme. The
other is the nost inportant rule of public speaking
that all public speakers should follow It is to
end before they expect you to end. That's all
have to say.

Thank you.

(Appl ause.)
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CHAl RMAN WHI TE: The show is over. The

show i s over. Thank you very nuch.

(Wher eupon,

the hearing was concl uded.)



