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P-ROCEEDI-NGS
(9:00 a.m)

CHAI RVAN WVHI TE: (I am the) Chairnman of
this Comm ssion, which was created by Congress to
report on certain aspects of the Federal Courts of
Appeal s. The ot her Conm ssioner personally present is
Bill Browing, a fornmer Chief Judge in Arizona. And
he is a very experienced District Court nmjor.

W are fortunate to have a G rcuit Judge
Panel a Ann Rynmer to listen in on this hearing by a --
fromher office via tel ephone hook-up. Good norning,
Panel a Ann.

JUDGE RYMER  Good norning, Judge Wite.
Thank you. | appreciate the opportunity of
participating el ectronically.

CHAIRVAN VH TE: Al right. And the nost
inmportant man in the roomis our executive director,
Dan Meador, a famous professor of Jlaw at the
University of Virginia.

And we do have sone representatives of
both the admnistrative office and the federal
judicial center. Qherwi se we would be w thout food,
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or hotels, (Laughter) or witing material, or anything
else, or the FJO says that if you want to know
sonet hi ng, ask us.

Congress created the Commssion | ate | ast
year, and charged it with studying the structure and
alignnent of the Federal Appellate system wth
particular reference to the Nnth GCrcuit. In
Decenber 1998, the Commssion is to report to the
Presi dent and Congress any recomendati ons for changes
inthe Grcuit boundaries or structure consistent with
fair and due process.

The Commi ssion is interested in obtaining
vi ews on whet her each Federal Appellate Court renders
deci sions that are reasonably tinely, are consistent
anong the litigants appearing before it, show due
consideration for nationwide wuniformty in their
interpretations of Federal |aw, and are reached
through processes that afford appeals adequate
del i berative attention as judges.

The Commission has held four public
heari ngs across the nation. And this hearing, and the
following hearing in San Franci sco will conclude those
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hearings. Characteristically, interested persons are
asked to submt a statenent in witing of their views.

The Conmmi ssi on has recei ved an
extraordinarily | arge nunber of requests to testify at
this one-day public hearing. |In order to afford an
opportunity for all interested persons to testify, it
has becone necessary to organize wtnesses into
panel s, and to adhere to a rather tight tinme schedul e.

I f you want to know what a tight schedul e
is, ask your Senator from-- he knows all about the
Suprene Court. Since the Conm ssion nenbers will have
copies of your statenents which we wll study
carefully, you need not plan to read them but to
summari ze your essential points within six to seven
m nutes, with additional questions or discussion with
Conmi ssi on nenbers.

The tinme keeper is sitting right there,
and so you can't fail to see him And we wll now
start the testinony. And Senator Slade Gorton will
start first. And Senator, you and | are not
strangers.

You argued fourteen cases in the Suprene
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Court as a nenber of the Attorney General's staff, or
as Attorney GCeneral. And | was with you seven to
three, but the Court wasn't. (Laughter.) But |
t hink you broke even. | think -- but | was also
agai nst you once. | think it was with sone oil
conpany -- sone oil conpany case. But anyway, you
| ook exactly like you did years ago at the podium and
speaking well. You were a good Attorney GCeneral.

SENATOR GORTON:  Justice Wite, | thank
you for those conplinments. And this does rem nd ne of
the nost interesting aspect of ny time as Attorney
General. You don't know it, but in not one of those
cases | argued it totally and conpletely to you, as it
seenmed to ne.

CHAI RVAN VHI TE: | could tell it, too.
(Laughter.)

SENATOR GORTON:  You were absolutely key,
and | was persuasive enough so that you wote the
opi nion of the Court on my side on that particular
case. You were also, as | renenber the toughest
guestioner of the Menbers of the Suprenme Court, or at
| east so it seened to ne.
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CHAI RVAN WHI TE: And it never bothered
you, Senator.

SENATOR GORTON: | hope that | will not
have such a difficult tinme today. You do have --

CHAI RVAN WVHITE: | don't --

SENATOR GORTON: No comment on that.
(Laughter.)

CHAI RMAN WHI TE:  Yeah. Al right.

SENATOR GORTON: You do have nmy witten

st at ement .

CHAI RVAN WHI TE:  Yes, sir.

SENATOR GORTON: And | wll sinply
summarize in three points -- first, the Ninth Crcuit
shoul d be divided, because it is sinply too large. It
is now double the size that the -- Conm ssion

recommended a quarter of a century ago as being as
large as a circuit court should be. It hears nore
appeal s than at |east four of the circuits conbined.
It is physically and extrenely |arge court.

More significantly to me, however, is the
| ack of collegiality on a court with 28 authorized
judges. And therefore, sinply, by sinple arithnetic,
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an individual judge in a three judge panel has 3,276
possi bl e conbi nati ons of judges. And therefore, even
a young man or wonman appointed to the court 1is
unlikely to ever serve twce with exactly the sane
t hree judge panel.

You know, ny friend and Ninth Crcuit
Judge Bill O Scannlain, on the Ninth Crcuit, from
Portl and, has spoken and witten to you el oquently,
you know, on that subject of collegiality. One | feel
to be the nost inportant of all the considerations in
connection with this proposed division.

| had, or ny office at |east, had even
nore experience, of course, with the Ninth GCrcuit
than we did with the Suprenme Court, while | was
attorney general for the state. | argued only a
relatively small nunber of cases before the N nth
Circuit, one of the privileges of ny job -- the
argunments in the Suprenme Court.

But ny assistants felt that |lack of
collegiality. They never saw the sane people tw ce,
or rarely did so, you know, as | did you and your
col | eagues on the Suprene Court.
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To me the nore difficult question for you
to decide is, assum ng that you agree that the N nth
Circuit should be divided, the question is how should
it be divided? |In what respect should it be divided?
| must admt to a parochial prejudice.

| am primarily interested in a circuit
court of appeals in the Pacific Northwest, with the
i nclusion of Hawaii, Guam and the Trust Territories,
each of whom nade that choice |ast year, when the
Senat e passed a division of the Ninth Circuit.

| rmuch prefer the Northwest, plus Hawaii,
Guam and the Trust Territories, to the proposal that
was passed by the Senate | ast year which, as you know,
had a non-contiguous circuit. It had it because the
Senators from Arizona felt as anxious for a divorce
fromCalifornia as | did, you know, on behalf of the
St at e of Washi ngt on.

But | don't think that an ideal division.
| believe an ideal division would divide the N nth
Crcuit into three circuits. And would therefore, you
know, solve the problem of size and collegiality for
an extended period of tinmne.
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But whet her that would involve dividing
California, Northern California with Nevada, Southern
California wth Arizona, whether it would involve
putting Arizona in an entirely different circuit, and
leaving a circuit with California and Nevada, | nust
confess that I'm not certain as to which of those
choi ces is best.

| do think, as | say, that probably a
division into three is preferable. And obvi ously
here, with my own experience on the Court, and as a
Senator from the State of Wshington, to plead
primarily, at least, for a circuit court of the four
contiguous states in the Northwest, plus Al aska and
the other Pacific Ccean states and territories of the
United States.

CHAIRVAN VH TE: | take it that you woul d
accept splitting the State of California, if that's as
wel | as you can do?

SENATOR GORTON:  Yes. | would. You know,
California, of course, is so nuch larger now in
popul ati on than the next |argest state, New York, that
it mght well be appropriate in dividing California
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into north and south.

And vyou know, I guess a possible
conbi nation, if you wanted to divide it only into two,
woul d be to have northern California wwth the Pacific
Nort hwest states. | certainly don't regard that as
ideal, but | do regard it as preferable.

JUDGE RYMER  Senator, this is Pam Ryner.
One of the argunents in support of leaving the circuit
as it is, is that there is a commercial commonality
between the states, along -- and anong the states
along the coast, that it is inportant to protect by a
common body of law, particularly in areas such as
maritime and intellectual property.

Do your constituents have a view on that
poi nt ?

SENATOR GORTON: Wl |, | guess many of ny
constituents would have to speak for thensel ves, you
know, on that subject. But | note that that -- that
a division of, say, New York and Massachusetts and
Pennsyl vania into three separate circuits on the East
Coast does not seemto have inhibited commonality and
busi ness interests that are perhaps nore frequent and
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cl oser than those of Washington and California. And
how many circuits, | guess we may have five circuits
along the Atlantic, without it harmng maritine --
consistency in maritine |aw

CHAI RVAN VHI TE:  Well, you would have to
count the nunber of maritine cases that the Suprene
Court had before you could say that, because all of
those states didn't decide those cases the sane.

SENATOR GORTON: That's true. And you
woul d know far better than | the burden of nmaritinme in
the Supreme Court. But they're as likely to take
pl ace between Pacific and Atlantic as they are -- down
t he Pacific coast.

CHAI RVAN VHI TE:  And what is -- how do you
define collegiality?

SENATOR GORTON: | would define it as the
i ntimate, you know, per sonal know edge and
rel ati onshi ps anmong nenbers of any organization. A
court or any other organi zation, you know, a degree --
a relationship that is nore than a relationship by
mai |, and FAX, and E-nmail .

CHAI RVAN WHI TE: But what -- what does
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that do with the judge's output?

SENATOR GORTON:  You, Justice Wite, are
better able to answer that question than I. But |
know, for exanple, in ny own position, the fact that
| am together wth a relatively snmall nunber of
menbers of conmmttees and sub-comm ttees constantly,
give ne, and | think them an understanding that is of
great assistance, and greatly facilitates our reaching
deci si ons.

Now, at one level, of course, you know,
the law is an abstraction off in the sky somewhere in
many of the textbooks. But | suspect that the lawis
greatly influenced by the rel ationshi ps between the
j udges who actually state it, who sit on panels |ike
t his panel here.

And an intimate know edge of the strengths
and weaknesses, and foibles and attitudes of others
arguably facilitates not perhaps so nuch the substance
of the law in many cases, as it does perhaps the
efficiency with which judgnments are rendered.

CHAI RMAN WHI TE:  Senator, has there been
any organized effort at the practicing bar in this
NEAL R. GROSS
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town -- ?

SENATOR GORTON:  Yeabh.

CHAI RMAN WHI TE: -- to nmake a deci sion?

SENATOR GORTON:  Again, | think you wll
have ot her w tnesses here who can speak nore for the
organi zed bar than | can. When | was attorney
general, you know, this was sone tine ago, and was
first interested in this subject, the governors of the
Washi ngton State Bar Association voted by a narrow
margin in favor of a division. |In fact, | think at
the tine the president of the state bar was -- | was
presidential nomnee for the Ninth Crcuit.

But | think it's probably safe to say the
bar here is divided on the issue. Many are happy, you
know, with the situation in which they find thensel ves
at the present tinme, you know? They are confortable
with the status quo. O hers agree with ne that it
woul d be appropriate to have a division, you know,
largely for the reasons that |1've outlined to you
al r eady.

CHAI RMVAN WHI TE: Al right.

COW SS|I ONER: Senator, one of the
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comments we've heard, and |'msure you have heard, is
that the Northwest is unconfortabl e having judges who
are not fromthe Northwest participating in, or nmaking
deci sions that are of great inportance and concern to
this area of the country.

Is that a concern of yours, as well as
si ze on the nunber of panel s?

SENATOR GORTON: It is, though | think it
is subsidiary to the three rationales that 1've
outlined at this point. |1'd rather have judges from
Washi ngt on j udgi ng Washington State law, than to go to
the Supreme Court of Oregon, and ask the Suprenme Court
of Oregon to make such judgnents.

And it is, | think, always at least a
nodest advantage to have a nental picture of the
geography and the attitudes of the area in which one
is ajudge. But | think that rationale can be greatly
over-stated. It's not the nost inportant reason.

CHAI RVAN WVHI TE:  Thank you. And you're --
by the way, you're hitting two or three nore judges
fromthese states, aren't you?

SENATOR GORTON: Oh, yes, M. Justice
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VWiite. | amquite active in that pursuit.
CHAI RVAN WHI TE: | read all about it.
(Laughter.) Al right. Thank you, Senator.

SENATOR GORTON:  Thank you very nuch for

your attention. And | may tell you, M. Justice
White, how much | enjoyed our earlier associations
with one another. And it's been a pleasure --

(Uncl ear.)

CHAI RVMAN VHI TE: W will now hear from
Sanford Svetcov, president of the American Acadeny of
Appel | ate Lawers. You practice in San Franci sco?

MR SVETCOV: | do, Your Honor.

CHAI RVAN WHI TE:  Yes. Al right.

MR. SVETCOV: And | happen to have
fourteen appearances before you, Justice Wite, but
you have a pint of nmy bl ood going back to 1977, when
| appeared before you.

CHAI RVAN WHI TE: Oh, vyes, but you've
recovered. (Laughter.)

MR SVETCOV: | have. But | had help from
Justice Stewart. You asked nme a question nm dway
t hrough the argunent, and Justice Stewart |eaned over
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and said, "Son, you don't have to answer that
guesti on. Justice Wite has gone too far."
(Laughter.)

CHAI RVAN WHI TE: That's what he thought.
(Laughter.)

MR.  SVETCOV: I think you wote the
majority opinion in ny favor, an eight-to-one
decision. So, | appreciate the --

CHAIRVAN VH TE: Al right. Wat was the
case?

MR. SVETCOV: Ropudier v. Navarette.

CHAI RVAN WHI TE: Ch, vyes.

MR. SVETCOV: It was a good faith case.
It wasn't a civil rights case. Al though |I'm president
of the American Acadeny of Appellate Lawers, | do not
come here to speak on behalf of the Acadeny. W have
nmenbers all over the country, and we did not have tine
to reach a consensus. And | don't think we would
have.

| really, | speak for nyself. |'ve been
practicing in the Ninth Grcuit for 33 years. They
have lots of pints of nmy blood. | was in the state
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attorney general's office. | was chief assistant
United States Attorney, chief of the strike force,
chief of the appellate section of the U S. Attorney's
O fice, and I've been in private practice, practicing
before the Ninth Grcuit for the past ten years.

| cone before you with just a suggestion.
It's kind of like ared light in Rone, if you' ve ever
travelled in Rone. Ared light in Ronme is just a
suggestion to the drivers of the car. (Laughter.)

You've heard lots of testinony from
Senator Gorton and others, and Judge O Scannl ain,
about splitting the Nnth Grcuit, and you're going to
hear | ots of testinony about keeping it status quo.

| don't think any of the suggestions for
splitting the circuit are workable, because | don't
know of a viable way to split California. And | don't
t hi nk Judge O Scannl ai n" s approach i s workabl e.

I nstead, |'ve attenpted to conme up with a
neasure that woul d be sonmewhere in between those two
approaches. And that is to try to operate the circuit
in two discrete divisions, north and south, dividing
the case | oad approximately in half if possible, by
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having the five northwest states, the northern and
eastern districts of California in the north, Nevada,
Arizona, the southern district, and the centra
district in the south, and figuring out whether
Hawai i, Guam and the Mariana's should go north or
south, to cone as close to a 50-50 split of the
casel oad as possi bl e.

And | thought of that using the Fifth
CGrcuit's approach of having a conplete split. Judges
fromthe north only on northern cases, and judges from
the south on southern cases. But | think that would
detract from the consistency, and collegiality, and
contact between the judges that you need in a single
circuit.

So, ny proposal is that for cases that
arise in the north, two judges fromthe north, and one
fromthe south. And vice versa for southern cases.

CHAl RMAN VHI TE:  Wel |, what woul d be the

split?

MR SVETCOV: Excuse ne?

CHAI RVAN VHI TE:  What woul d be the split?
What woul d nake up the -- ?
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MR SVETCOV: The northern division would
be the five northwestern states, O egon, WAashi ngton,
Al aska, Montana, |I|daho, the northern and eastern
districts of California.

CHAI RVAN WHI TE:  Uh- huh?

MR. SVETCOV: And the southern division
woul d be Arizona, Nevada, the central district, and
the southern districts of California. And | don't
know how the population goes these days, whether
Hawai i, GQuam and the Mariana's would tip it one way or
the other, but put those in whichever north or south
woul d cone cl osest to a 50-50 split.

CHAI RVAN  WHI TE: Now, what are the
advant ages that -- ?

MR. SVETCOV: O this approach?

CHAIRVAN WH TE:  I'mnot sure that what |
read in your statenent that | understand.

MR. SVETCOV: (Ckay. It would attenpt to
address sone of the concerns about having judges from
the regi on decide cases arising fromthe region, and
address the ancillary concern that there is California
dom nance in too nmany of these cases. It would serve
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to sone degree to reduce that. It wouldn't elimnate
that concern, but it would address it in sone way.

CHAI RMAN WHI TE: | understand that.

MR. SVETCOV: It would also attenpt to
reduce sonme of the flying tine that is required for
judges, by having, if a cases arises in the north,
predom nantly heard by judges fromthe north, it would
reduce sonmewhat, but not entirely, the flying tine.

CHAl RVAN WH TE: But so would the rest of

MR. SVETCOV: So would a split.

CHAI RMAN WHI TE:  Yeabh.

MR. SVETCOV: Yes. But the problemwth
a split, and the reason | think that it's -- that
Judge O Scannlain's split doesn't work is, it would
mean two different circuits would be decided, both
state and federal law for California.

CHAI RMAN VWHI TE: So woul d yours.

MR SVETCOV: Yes. But it would be within

CHAI RVMAN VHI TE: So woul d yours.

MR. SVETCOV: Ch, no. No. It would be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

one circuit, two divisions in one circuit, judge.

CHAI RVAN VWHI TE: Wl |, | know. But there
woul d be two parts of California in both divisions.

MR. SVETCOV: That is correct.

CHAl RVAN WHI TE: Wll, just a mnute.
Just a mnute. Here is a federal question that is
before one of the divisions, and it decides, and the
other division decides it differently?

MR SVETCOV: Well, it could not. Because
the law of the circuit is that once a panel decides a
case, it is the law of the circuit.

CHAI RVAN VWHI TE:  You didn't say that.

MR SVETCOV: Pardon?

CHAI RVAN VWHI TE:  You didn't say that.

MR SVETCOV: Well, you know, | keep a few
tricks in my pocket, judge, in case of curve-ball
guestions, judge --

CHAI RVAN WHI TE:  That's not a curve bal
guesti on.

MR SVETCOV: But that is the |law of the
circuit. Once a panel inthe Nnth Grcuit decides a
point of law, that is the law of the circuit. And
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renmenber, judge, there would be a judge fromthe south
on that panel. It would not be an exclusively
nort hern panel.

CHAI RVAN WHI TE:  So, what -- let's assune
that is there any way to correct a --

MR SVETCOV: A split?

CHAI RMAN VWHI TE: No. No. Is there any
way to correct what everybody says is a wong deci sion
by the first division that --

MR. SVETCOV: Absol utely.

CHAI RMAN WHI TE:  What is it?

MR, SVETCOV: En banc review.

CHAI RVAN WHI TE: How do you do that?

MR SVETCOV: At present we have a limted
en banc court drawn by lot fromthe entire circuit.

CHAI RVMAN WHI TE: So, you don't mnd this
[imted en banc -- ?

MR SVETCOV: | do not. | would nodify it
slightly, if they're going to operating in two
divisions, to have five judges from each division
drawn for the en banc, instead of having el even drawn
at | arge.
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CHAI RVAN VWH TE: But you don't m nd that?

MR. SVETCOV: No. | think that seens to
be working well. Probably, it ought to be invoked
nore often --

CHAIl RVAN VH TE:  And how many j udges woul d
t here be in each division?

MR,  SVETCOV: My proposal contenpl ates
than an effort be nade to divide the case load in
hal f, and the nunber of judges in have. So, there
woul d be 14 judges in each division of the present
configuration of 28.

JUDGE BROWNI NG Let nme ask you one
guestion, M. Svetcov, if | may. Your pairing of
Southern California with Arizona and Nevada, Arizona
is the second | argest contributor to the workl oad of
this circuit.

Wbul dn't you be overloadi ng that half of
the circuit? And when you also consider the
denogr aphics of growth, wouldn't that be sonething
that would have to be dealt with ten, fifteen years
down the road as another overloaded circuit?

MR.  SVETCOV: Judge Browning, that may
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wel | Dbe. And | am not wedded precisely to the
configuration. | think that the Comm ssion ought to
|l ook at that. And | just didn't have the tine or the
resources to do that.

But if there's a better configuration,
north and south, or even a three way configuration of
dividing -- | think you' re | ooking for a solution of
how to deal with a large circuit's operations. And
one of those suggestions is to divide it into
di vi sions for operational purposes. And whether it's
two or three, or how the two are divided, | think an
effort should be made to find the best bal ance.

CHAI RVMAN WVH TE: Let me ask that question
anot her way. Have you given any consideration, even
wi t hout enpirical evidence, to the growth patterns of
the western United States, to the Ninth Grcuit, and
what we're going to be looking at, or the nation's
going to be |looking at in, say, 30 or 50 - 60 years,
when one of us are still here?

MR. SVETCOV: Well, only in this sense,
Judge Browni ng, we have 28 judges now. The Court has
-- at four, eight, six or eight, or ten nore judges
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al ready, that would bring the Court to 38. And you
could envision having it to 45 or 50 at sone point.

And yes, in that sense, you do have to
| ook at growmh patterns, and what are we going to do
wth acircuit of 50 judges? |'mafraid that |'m not
really prepared to answer that. | think future
generations are going to have to address that.

In a sense, your work is a kind of an
exercise in creative delay. O trying to address a
parti cul ar situation now wth all of t hese
possibilities in the future, in terns of case growth
and denogr aphi cs. | nean, let's face it, the case
load in the Federal Circuits has tripled, but the
nunber of judges hasn't tripled.

We don't have enough Article Three judges
deci ding our cases. W have staff attorneys doing it.
That's not the way it should be. W need nore judges.

CHAI RVMAN WHI TE:  Thank you.

MR. SVETCOV: Thank you.

CHAI RVAN WHI TE: M. Bivens, | broke a
rule that we just passed before we went to the -- we
weren't supposed to question himuntil all of you at
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that table had talked. So, we will |et you obey that
rul e.

MR BIVENS: (Laughs.) Ckay, Your Honor.
| do cone today as the president-elect of the State
Bar of Arizona. | take office as president next nonth
at our convention in Tucson.

The State Bar of Arizona has over 14,000
active nenbers. And fromour perspective, it's those
| awyers, on behalf of their clients, who have the best
perspective in our state on the use of the N nth
Circuit, and its performnce.

| would point out that from Arizona's
perspective, we are the second |argest contributor to
the case load. And as Judge Browning noted, we are
one of the areas of the country that has been
enjoying, and | ooks to continue to enjoy, explosive
growt h over the next several decades.

And we worry about that, in terns of
deci sions to be made about the configuration of the
Ninth Grcuit, not just today, but in 2010, and 2020,
and how that would affect Arizona.

The opinions that | have provided you in
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my witten materials, and then I'll try to summari ze
today, | will tell you were the product of a unani nous
vote by the board of governors of the State Bar of
Arizona. That initself is relatively rare. W are
an el ected body that tries to be representative of all
of the geographic areas within the state.

The Bar considers Arizona to be well
served by the Nnth GCrcuit in its existing
configuration. W enjoy the broad precedent and the
numbers, literally, of aces on which to draw for a
precedent. The en banc review functions well. From
our perspective, the adm nistration functions well.

Qur only concern is the gaping judicial
vacanci es that have been allowed to persist in the
Ninth GCrcuit for several years. From the Bar's
perspective, the chief result of those vacanci es has
been the backlog in getting civil cases to ora
argunent. Once cases get to oral argunent, they nove
relatively quickly. But there is a backlog in getting
civil cases to oral argunent.

And again, as we |look at it, that's a
product of having 18 judges | ast year trying to do the
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

30

work of 28, but | understand now we're up to about 21.
That's still not 28. And we think that before we try
to solve problens that may be perceived to exist in
the Ninth Grcuit, we ought to first see if filling
t hose 28 vacanci es woul d sol ve those probl ens.

From Arizona's perspective, workload is
going to continue to increase as popul ati on conti nues
to increase. And a solution to that problemis not to
di vide the judges into the workload, but to apply nore
resources to that workl oad.

And we would recommend that by achieve
continuities of scale, and investing noney in
t echnol ogy and comuni cati ons, as we do in every other
aspect of America, from business and governnent, that
makes much nore sense in terns of addressing growth
t han di vi di ng t he workl oad.

From a fiscal perspective, the Bar in
Arizona sees no need to construct new port facilities,
or invest in new port facilities, when we have anple
and conparatively new facilities that exist today.

And for those reasons, and because we have
no posed solutions that | have seen that are better
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t han t he exi sting sol uti on, t he exi sting
configuration, we prefer to remain as-is. But let ne
add as a footnote that if you do decide to do -- to
reconfigure in sone way, the Bar in Arizona has a
preference to remain connected with an undivided
Cal i fornia.

And that is for reasons | have articul ated
in ny paper. But one of themwas alluded to by Judge
Browning a nonent ago. There are nore business
rel ati onshi ps between Arizona and California than any
other state in the Nnth Crcuit.

| f you just |look at the commercial airline

guides -- the flights in and out of Phoenix and Tucson
overwhel mthe other patterns of travel. And that's
reflective, | think, of our business rel ationships,

our personal relationships.

W're the only, California and Arizona
within the Ninth Crcuit share that Mexican border
and all of the challenges that conme therefrom in
ternms of the immgration, in terns of the denographics
of our popul ation.

W're going to be enjoying a simlar
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gromh curve, as far as everyone can predict, to
California. And indeed, a fair nunber of our people
in Arizona cone from California, and have renai ned
t here.

| think as Judge Browni ng can al so attest,
in Arizona, being a conparatively small state, we have
grown up looking to California to fill the gaps where
we have not had precedents of our own -- we often | ook
to the re-statenent or to California for guidance, and
have done so historically, as -- have nenbers of the
Bar .

So, as you have invested your tine and
energy in this inportant task, we hope you take these
remarks fromthe organi zed Bar in Arizona to heart, in
arguing -- to keep us with an undivided California.

ANNOUNCER WESTFELI NG  Thank you. Thank
you very nmuch. And Judge Sidney R Thonmas of the
United States Court of Appeals for the Ninth Crcuit.
And | just sat with this judge naybe a nonth ago, and
he -- he wouldn't think of noving to California. He
wants to stay in Montana. Good for you. (Laughter.)

JUDGE THOVAS: That is quite correct,
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Judge. This why, Menbers of the Conm ssion,
certainly appreciate the opportunity to testify. | am
Sid Thomas. | ama United States CGrcuit Judge of the
Ninth Crcuit.

| share -- and | want to conplinent, I
guess, Senator Gorton, and the other Northwest
Senat ors, including Senators Bacchus and Byrnes from
Montana for their long attention to inproving judicial
adm nistration in the west.

| think it is an inmportant subject. The
Commi ssion is a very val uabl e product of that concern,
and a -- (Unclear.)

I share many  of t hose concerns,
particularly about the -- on the bench. And so, |
join the court with a very open nmnd about circuit
di vi sion. However, having seen it from both sides,
fromthe bench and fromthe practitioner's side, after
serving on the executive conmittee, the long range
pl anning commttee, and the autonmation conmittee of
the circuit, | oppose circuit division.

| think that dividing the Nnth G rcuit
woul d not solve or alleviate any of the problens that
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| have identified, and in fact would increase it.
| nmust say in passing, although I didn't

make this part of ny witten remarks, that | was very

surprised when | tried the Ninth Crcuit at the
strength of its collegiality. It's a very warmcourt.
A very cordi al rel ati onshi ps, very strong

relati onshi ps there.

And | really do believe that on a smaller
court, where you have strong personalities, you have
greater problens, of perhaps a -- lack of collegiality
than you do on a larger court. But | was surprised at
the strength of the court famly. It's a very warm
court. And | was very proud to join it. | was
surprised at that aspect of it.

| was al so surprised when | -- | ooking at
probl ens, particularly for that of the Northwest, that
they are not going to be solved by dividing the
circuit. The Northwest attorneys are primarily
concerned about delay. But dividing the circuit wll
not i nprove del ay.

And | say this for this reason, any
division of the circuit wll involve duplicating
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unnecessarily clerical functions and those types of
function that -- which are critical. That nmeans fewer
adm ni strative resources. But the caseload is not
decreased. You're dividing the casel oad, you're not
decreasing it. So, in any division, you're sinply
allocating -- (Unclear.)

| think the problens of dividing the
circuit geographically are denonstrated by the vast
nunber of proposals that we've had to split the
circuit. Six in the |ast several sessions of Congress
al one.

There is the Northwest «circuit that
Senator Gorton descri bed, of Mont ana, | daho,
Washi ngton, Oregon, and Al aska. There is the what we
call the hopscotch circuit, which would be those
states, plus Arizona and Hawaii . The -- proposal,
whi ch would divide California in half, and divide the
circuit north and south.

The Pacific R mproposal, which would put
Mont ana and Arizona in the Tenth Circuit, and |eave
the Pacific R m states alone. The string bean
circuit, which would be the Northwest circuits, plus
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Nevada and California. And finally, the horse collar,
or horseshoe circuit, which would be a California-only
circuit.

| think the very nunber of proposals
indicates that there is sinply no good way to divide
the present circuit. 1In analyzing this when | cane on
the court, | thought really there ought to be five
factors or criteria that one ought to use in exam ni ng
whet her or not a new circuit should be created.

First, the circuit should have critical
mass. It should have a sufficient nunber of cases to
justify creation. There should be a critical mass to
al l ow adm ni strative support.

Second, any division ought to be
proportional . That is, the caseload ought to be
equal |y divided anmong the remaining circuits.

Third, there ought to be geographic -- we
shouldn't have a circuit such as the hopscotch
circuit, which would put Arizona away from
geographically away fromany other circuit.

Fourth, there ought to be jurisprudenti al
coherents. That is, there ought to be comon | aws,
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and common | egal concerns.

And finally, it ought to increase judici al
ef ficiency.

| won't analyze all the proposals, as |
have in ny witten statenent. First, the Northwest,
which is appealing to many practitioners in the
Northwest. The difficulty with the Northwest circuit
is that it lacks critical mass. It will only take 18
percent of the casel oad.

Because budgets are divided by casel oad
rat her than by sheer nunber of circuits, that would
nean that we would only have 18 percent of the
resources. That would nean for practitioners in the
Nort hwest, they'd have the sane nunber of cases per
j udge, that sonething would have to be elim nated.

The Northwest would | ose the bankruptcy
appel l ate panel, or it would | ose the nmediation unit,
whi ch has resolved 500 cases plus a year. It would
| ose the pro se unit, which has resol ved t housands of
pro se cases a year, helped the circuit resolve those
cases.

It mght well lose the circuit executive's
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of fice, which has provided adm nistrative strength
And it would increase the adm nistrative burdens on
the remai ni ng j udges.

W have al so | acked the capacity here in
the Northwest to engage in sonme of the video
t echnol ogi es and conputer technol ogies which will help
us in the future.

So, | think the Northwest circuit would
lack the critical mass. Only the First Crcuit and
the DDC. Grcuit would be smaller. It would al so | ack
proportionality, only 18 percent of the cases. That
would leave the remaining Ninth Crcuit with 20
j udges, and 82 percent of the cases, which is hardly
a good division if you' re concerned about the size of
the circuit.

It would have jurisprudential coherence.
But it would also divide Mntana from Arizona.
Montana and Arizona, particularly eastern Mntana,
have many problens, in terns of Native Anerican |aw,
in ternms of water and mning, that are critical.

It woul d divide Montana from California.
Montana's relationship with California law, is nuch as
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Don Bivens described as Arizona's relationship with

California | aw

So overall, it would not be an effective
use of resources. The Kruske Comm ssion division
woul d divide California, and | agree with -- Sanny

Svetcov, that that's wundesirable for California
practitioners. |It's undesirable for the circuit, as
wel | .

Particularly when you | ook at initiatives,
whi ch woul d be national attention and Congressiona
concern. It would be a different -- potentially
different results in the northern division and
sout hern di vi si on of California, on t he
constitutionality of initiatives, if the Kruske
Comm ssi on proposal were --

And therefore, even with alimted en banc
proposal, which would gear toward solving that
probl em sone conflict would remai n between north and
sout h. The Kruske Conmm ssion, though, is the only
proposal which divides the circuit proportionally.
Every ot her proposed division weights heavily in favor
of a California, whatever is left in California.
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| won't go through the remai ning versions

of the circuit, but | guess -- | hope the Conm ssion
will take a look at a criteria by which we ought to
divide it.

| see I'mjust over ny time, and | know
the i nportance of that, having been on the other side.
Let me just close by saying that | think the nore
inmportant solutions lie in terns of technol ogy, by use
of video-conferencing, conputers, we can bring the
circuit closer to practitioners. W're not there yet.
But | think with the use of that, we can decrease
delay, and if we put our resources there, we'll be
nore efficient for it, nore quickly --

CHAI RVAN WHI TE:  Thank you, Sidney. Are
t here questions? Young nman?

JUDCGE BROMING | guess that's ne. Judge
Thomas, | think earlier you said as a given, how big
is too big? At what point have we reached the
critical mass you' ve tal ked about?

JUDCGE THOVAS: |If you're tal ki ng about how
| was going to serve the growth?

JUDGE BROMNI NG Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

41

JUDGE THOVAS: " m not sure. In a way,
it's sort of like asking howlong is a string. But |
think that we can't grow indefinitely.

JUDGE BROMI NG  But Congress has ki nd of
asked us how long is a piece of string.

JUDGE THOVAS: That's right. And we have
-- we have nodified our request, and | think we're
only asking for 32 judges. | think we can operate

effectively for the foreseeable future with 28 or 32

j udges.

Beyond t hat , I t hi nk, al t hough
adm nistratively on a three judge panel, if things
continue to work, | think froman en banc perspective,
things start to break down. So, there is a point

where it's sinply too large to nmanage effectively.
But | don't think the federal judiciary should
continue to grow. | think we need to find other
sol utions, and keep the size relative as it is --
CHAl RVAN WVH TE: Thank you. (Pause.) Any
ot her questions?
PROFESSOR MEADCR: May | ask a question?
CHAl RVAN VWHI TE:  Yes.
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PROFESSOR MEADCR: | would like to ask
this question of both M. Bivens and Judge Thonas.
What woul d be your reaction to the suggestion that M.
Svetcov nmade that the circuit be retained intact as a
whole admnistratively, but there be divisions
created, either two or three divisions, which would
function with an overall circuit en banc avail abl e?

MR. Bl VENS: Professor -- this is Don
Bi vens. | have only had the tine to digest that
proposal this norning. It was certainly not
considered at the board of governors. From this
| awyer's perspective, | perceived no adm nistrative

value to that particular suggestion, with all due

respect to ny predecessor -- it seened to nme to be
adding two -- two layers of admnistration within the
circuit.

| would need to understand how t hat nade
things better before |I could speak anything to it.
From the per spective of mai ntai n Arizona's
relationship with California, and with the entire
circuit, which I understood it to preserve, | guess we
woul d have to favor that over some of the other
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divisions. But | personally did not find that to be

a conpel l'i ng suggesti on.

JUDGE THOVAS: Professor -- I, too, find
t he suggesti on -- virtually unwor kabl e and
undesi rabl e. It's unworkable currently because we

don't have enough judges to go around. Currently 70
percent of our panels are conprised of visiting
j udges, 90 percent conprised of seniors and visiting
j udges.

You cannot, under our current structure,
where there aren't sufficient judges to say you have
two judges fromany particular division, coupled with
one from another, it would reduce the nunber of
panels, it would increase the -- (Unclear.)

| think it's also undesirable for a couple
of reasons, even if we had enough judges. | don't it
solves anything, in terns of -- | think it reduces
collegiality. And in addition, if you, for exanple,
if you're talking about judges from the north and
south sitting -- being entire segregated, it reduces
the flexibility of the court to deal with problens.

Currently, we have a | arge death penalty
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probl em between the north and the south. About 90
percent of the death penalty cases are |located in the
south, and about ten percent in the north. We're
going to need to devote judicial resources to that,
and Congress has nmandated to do so.

There is a strict division, and |ack of
flexibility. | think we need -- (Unclear.)

MR, SVETCOV: May | respond, if | may?

CHAI RVAN WHI TE:  Shortly.

MR.  SVETCOV: W currently have two
clerk's offices, one in Pasadena, and one in San
Franci sco, predom nantly San Francisco, to be sure.
But the divisions could be operated out of the two
existing clerk's offices, no additional facilities.
So, administratively, it's doable.

Qperationally, I'mnot suggesting discrete
panels, strictly north and south. W could draw
j udges, one judge from the south, senior judges and
district judges fromthe region count as part of the
-- the judges from whom you would draw And |
specifically addressed the collegiality question by
not having strict panels.
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So, maybe it's not a suggestion whose tine
has not cone, but all | have heard this norning are
the two extrenes. Leave us alone and do nothing
and/or split it in sonme way that, none of which is
acceptabl e to anyone, including nyself, who has tried
to figure out a way of dealing with the problem

My suggestion for operating divisions is
an experinent that was used in the Fifth Crcuit as a
prelude to a split. | think there nust be a fear that
it's a slippery slope. | don't see it that way. |
think it can operate long-termin the division.

CHAIRVAN VH TE: It seens to ne |ike you,
inyour witing, feared to | eave the status quo al one
because of what Congress woul d do.

MR SVETCOV: Well, we've already seen the
ki nds of --

CHAI RVAN WHI TE:  Well, is that true? |Is
that true? You're trying to head off a bad split of
the Ninth Grcuit?

MR. SVETCOV: Candidly, yes.

CHAI RVAN WHI TE:  Ckay.

JUDGE RYMER. M. Svetcov, have you had
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any personal, professional experience with the, |
believe it's Division Two of the California Court of
Appeals, which in fact, in the greater Los Angel es
metropolitan area, as | understand it, operates on a
division principle. And |I wondered whether you had
any notion of how that was received by the Bar?

MR SVETCOV: Qite frankly, Judge Ryner,

the divisions there are divisions of three judges

each.

JUDGE RYMER: | understand. But that is
just fortuitous. It could be divisions of three, six,
ni ne, t wel ve, fifteen, operating effectively,

contiguously throughout any given geographic area.

MR. SVETCOV: Judge Ryner, in fact, that

is true in other divisions in California. For
exanple, in Sacramento, for the region that that
i nvolved there, there are, | think, eight or nine

judges who sit randomly in panels of three, but
they're drawn froma group of nine.
JUDGE RYMER:  Yes.
MR.  SVETCOV: Simlarly in San Jose.
Simlarly in the Fresno Division. So, these divisions
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of about nine judges seemto operate effectively and
efficiently in California. Yes. That's true.

JUDGE RYMER Yes. What | aminterested
in, the kernel of your idea, as nuch as | amin its
actual specifics. 1In other words, if | understand you
correctly, what you're really saying is that it would
be possible to have the circuit, the Court of Appeals,
adm nistratively set up in divisions. Wether they
were floating up and down the circuit, or whether they
were geographically oriented, but serviced as a whol e
by the circuit administrative structure.

MR. SVETCOV: Correct. And by the
circuit's limted en banc structure. And | think that
| would leave it to the court -- the circuit itself to
deci de the best way to operate the divisions, and do

it by internal rule of the court, which I think you

can do.

JUDGE RYMER  Thank you.

MR. SVETCOV: Thank you.

CHAIRVAN WVHITE: | think -- are we taking
a break?

STAFF: One nore panel. | think there's
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one nore panel.

(Wher eupon, a recess was taken.)

GOVERNCR LOCKE: Thank you very nuch, M.
Justice Wiite, and the other distinguished nmenbers of
t he Conmm ssi on. | thank you very much for this
opportunity to appear before you on the structure and
the adm nistration of the Federal Courts of Appeals.

First and forenost, | do not believe that
this is an issue that should be dealt wth in
political terms. Nationally, the Federal Courts
should be structured and operated in a way that
results in atinmely, efficient, and uniformjustice.
Short term political issues should not be given
wei ght . And our Washington State attorney general
Christine Gregoire is in agreenment with nme on these
poi nt s.

An i nportant question being addressed by
the Conm ssion is whether the Nnth Crcuit should be
divided, so I'Il focus ny testinony on that particul ar
i ssue. Washi ngton State has a strong interest in
mai ntai ning the current unified structure of today's
Ninth Crcuit. Qur state is part of a geographical,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

49

economc, political, and historical fabric that is
woven from throughout the western and Pacific states
and territories.

In | ooking back, it's evident to ne that
we have benefitted fromsharing the sanme N nth Grcuit
Court of Appeals. Looking forward to the future, I'm
even nore convinced that single body of precedent
makes sense, and that splitting the circuit would be
a wong nove.

Washington is tied to other states and
territories inthe Nnth Grcuit in a variety of ways.
Washi ngton, Oregon, and California share a contiguous
coastline, and therefore share, and sonetines conpete,
and conflict, on issues relating to coastal fish and
wildlife, cormmercial ports, and maritinme |aw.

These three states, plus Al aska, Hawaii,
and the Territories share the Pacific COcean, and many
of the same concerns. Washington, Oregon, |daho, and
Mont ana share the Colunbia Snake River Basin, the
backbone of the Northwest, with its salnon, its hydro-
el ectric dams, its barges, and water for irrigation
and recreation.
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Qur electric system including the Federal
Bonneville Power Admnistration, 1is part of an
electric power grid that quite literally binds the
entire western United States.

Washi ngt on, Oregon, Montana, and Al aska,
share borders with Canada, along with California
whi ch borders Mexico. And so, we all share particul ar
concerns about immgration | aw and comerce al ong our
i nternational borders.

My point is this, if we were to split up
the Nnth Grcuit, we could cut the cake in many ways.
But why cut the cake? Gven the ties anong the
states, the Nnth Grcuit is a case where the whole is
greater than the sumof its parts could ever be.

Argunments that the Nnth CGrcuit does not
function well are not conpelling. And |I'm convinced
by the anple rebuttal to those argunents mnade by
people intimately famliar with the courts that the
adm nistrative problenms can be renedied wthout
di viding the court.

And I'mhere to testify about concerns on
a different level. Wshington and the Northwest are
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closely tied to California and the other western
st at es. Washington is home to nmany nmjor
corporations, whose products, I'mwlling to bet, we
have all used and enjoyed, even within the |ast few
days.

How many people fly on a Boeing airplane?
How many people have sipped a Starbuck's latté?
Shopped for clothes or shoes at Nordstrons? Stayed in
a house or a hotel built wth Wyerhauser | unber
al t hough you mght not recognize it? O even used
M crosoft software?

We are proud of these businesses. But we
recognize that they are part of a national, and
i ndeed, a world econony. And as you know, if
California were a country, a separate nation, it would
be the ninth largest nation in the world, as neasured
by gross national product.

Those who see California as a liability,
in ny belief, have too narrow a view. California is
an integral part of the western and Pacific states,
and is an inportant economc partner. Al the nore
reason for wuniformty 1in the case |aw between
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Washi ngton and Cal i forni a.
It would not benefit Washington to see
California becone part of another circuit, wth

conflicting case opinions, and forum shopping, that

separate circuits would produce. "' m thinking of
cases relating to immgration law, |abor |aw,
Endangered Species Act, the Bonneville Power

Adm nistration, maritinme law, and tribal treaty | aw.

The western states are not -- they are
tied together by geographic, natural resource,
economc, and legal issues. | ssues that are
distinctive to the west. It is a virtue, not a vice,
that the Ninth Crcuit is able to bring consistency
and coherence in all of these areas of |aw as they
apply to the states and the territories of the
circuit.

If the circuit were divided, there would
be unnecessary, friction, forum shopping, conpetitive
advant ages and di sadvant ages anmong states in different
circuits. There would be conflicts in the |aws that
apply to fish, which know no boundaries, conmerce that
is traded up and down the coast, and people who work,
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pl ay, and em grate throughout the Pacific Northwest.

It is avirtue, not a vice, that the N nth
Circuit's judicial panels are drawn from | arge and
geographically diverse pool of judges, ensuring a
broad, not parochial approach to how federal law is
applied within our region.

| think these virtues will becone even
nore evident in the future, especially as the United
States Suprenme Court finds it increasingly difficult
to review and resolve all of the conflicting cases
fromthe various circuits.

The twenty-first century will ties all of
us closer in many ways. Technology will increase our
comuni cation. Miltiple demands for |limted natural
resources will force us to allocate them nore wi sely,
and in a cooperative fashion. And commerce wil |l
becone seam ess across international borders.

So, we should not be guided by short-term
political concerns. But rather, we should take the
long termlook at the future. |In that regard, we are
wel | served by a unified, integrated, well-run N nth
Crcuit Court of Appeals that we have.
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Thank you very much. | want to thank you
for comng to Washi ngton to hear our views.

CHAI RMAN WHI TE:  Thank you, Your Honor.
You're -- | understand you are on a sort of a short
schedule. Wuld you care to w t hdraw?

GOVERNCR LOCKE:  Yes. |'mnore than happy
to entertain any questions that you m ght have. But
again, | want to thank you for comng to our state,
and soliciting our views.

CHAl RMAN WHITE: Al right. Do you have
any questions?

(Multiple voices.): No, sir.

GOVERNCR LOCKE:  And who is foll ow ng you?

UNI DENTI FI ED: I'm Governor's counsel.
"' mnot going to speak.

CHAI RVAN WHI TE: Oh, okay.

GOVERNOR LOCKE:  Thank you very nuch, sir.

CHAl RVAN WVH TE:  Thank you, sir. And good
luck to you. (Pause.) Boy, we're honored.

M5. GREGORE: M pleasure to be here. |
had expected to be in Wshington, D.C., and was
allowed to stay home, and so | cane nyself.
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CHAl RMAN WHI TE: G eat.

M5. GREGO RE: Justice Wiite and Menbers
of the Commssion, | am Christine Gegoire, the
attorney general for the State of WAshington. | have
been attorney general since 1993. And | have served
in the Washington state attorney's general office
si nce 1975.

Let me say first, thank you very, very
much for holding this hearing, and for undertaking
this very inportant task

We are in challenging tinmes today. CQur
public's confidence in our justice systemis |ow for
a nunber of reasons, but noticeably because of the
time and the cost involved in seeking justice.

My purpose here today is not to urge you
in any way, shape or formto lend an ear to those who
politically want to divide the Nnth Grcuit, to those
who want to philosophically divide the Ninth Crcuit.
But ny purpose here today is to say that we nust
insure that we do everything we can to restore public
confidence in our federal appellate systemto neet the
needs of our public here in the Nnth Grcuit now, and
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into the future.

The statistics are revealing wth regard
to the Ninth Crcuit. It includes nine states, and
two territories, larger than any other <circuit.
Ceographically, it covers 14 mllion square mles,
Al aska to Mexico, Mntana to Hawaii. This is
conparable to all of western Europe. It consists of
45 mllion people, wth the next largest circuit at
|l ess than 29 mllion people.

It is the fastest growing in terns of
popul ation, with an expected 40 percent increase in
growt h of our popul ation over the next 15 years. At
28 aut hori zed judge-ships, it is by far the | argest,
wel | above the 12.6 average of all the other circuits.

The challenge with size is clear. There
is a challenge for those who are nmenbers of the Ninth
Circuit in ternms of collegiality. The travel tine,
and costs, i nvol ved W th t hat geogr aphi cs.
Fam liarity with the state laws with the respect of
the nine states and the two territories. The ability
of the judges to stay on top of the circuit decisions.
The hunbngous workl oad, and it's a grow ng workl oad.
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En banc, and its ability to fulfill its
i nt ended purpose. What is an en banc hearing in the
Ninth Crcuit? The rates of review and reversal are
staggering. And dom nation by one state, 27 percent
of those heard in the Nnth Crcuit are the Central
District of California.

The Nnth Grcuit should be appl auded. It
has worked very hard to manage itself, and its growh,
and the volunme of the workl oad. And wunder the
circunmstances, it nust be conmended. Al'l of these
i ssues have been exacerbated by the vacancies, and the
failure to tinmely fill and replace those judicial
vacancies in the Ninth Grcuit.

Thi s has been an untenable situation for
the citizens and the practitioners of the N nth
Crcuit.

In no set of cases in ny office is
tinmeliness a greater problem than that of capital
cases, and it is the one area | wish to bring to your
attention specifically. By way of exanple, it took
over six months fromthe bringing of the schedule to
the notice of appeal, six nonths el apsed.
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I n anot her case, a very notorious capital
case in Washington State, it took five years to
process a single decision. Qut of frustration, ny
of fice has asked the U S. Suprene Court to urge the
Ninth Grcuit to take a position, and nmake a deci sion
in that particul ar case.

The attorneys general of the Northwest are
united in requesting your review, out of concern for
the future. While the Ninth Crcuit has done a
commendabl e job with what it has to deal with today,
with that 40 percent growth projected over the next
fifteen years, that in and of itself |I think is very
telling for the future of the Ninth Crcuit.

Wth an increasing population, and a
resulting casel oad, we urge you to |ook at what the
ram fications will be to the Ninth Crcuit over the
course of the next fifteen years.

We ask for a thoughtful review of the
entire federal appellate system for uniformty.
Clearly, the Ninth GCrcuit is not consistent, or
uniform in ternms of size, or geography, or workl oad,
or judicial appointnents.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

59

We need to ensure the tinely filing of
vacanci es by the Wiite House and the Congress. And we
woul d ask you as at least a footnote to urge that this
is ensured to occur in the future. Politics,
conservative and I|iberal, philosophically, those
i ssues we believe have no i ssue before you, no purpose
bef ore you.

We ask that you look at the tinely and
af fordabl e processing of justice to the citizens of
the NNnth Grcuit, and to our nation. And what that
calls for is a look, not just today, as to whether the
Ninth Grcuit is neeting the needs of those citizens,
but what the future holds, wth that increased,
wor kl oad i ncreased popul ati on.

Agai n, thank you very, very nmuch. For
your wllingness to undertake this project is
extrenmely inportant to the public confidence of the
citizens of this state, and to the other states, and
the two territories of the Nnth Circuit. Thank you.

CHAI RVBAN VH TE: Do you want to go ahead?

COWM SSI ONER: CGeneral Gregoire, if the
tenor of your remarks that the Nnth Grcuit is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

60

functioning well today, but is dooned to failure in
the future because of growth?

M5. GREGO RE: I have joined with ny
col | eagues, five colleagues, we issued a letter saying
we need to ook at splitting up the Nnth Grcuit. M
greatest concern today, in terns of tineliness, and
ability to process the issues lie in capital cases.

The experience in ny office with regard to
the civil cases is one that we don't think we're
particularly out of sync with the rest of the country.
So, today they have taken extra-ordinary efforts to
deal with their casel oad.

But we do not believe in any way shape or
formthey will be able to do so with the projected
growh in the Ninth Crcuit in the future.

COW SSIONER So, if we were to wait for
the crisis to fully devel op, what does your renmark
mean? That we should look at the Ninth Crcuit with
an eye towards restoring confidence in the federal
deci si on meki ng process occurs?

M5. GREGORE: Well, | would inplore you
not to wait until the crisis occurs. | think the
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timng of this commssion is absolutely perfect,
because we can project out, and see what the future
hol ds for us.

So, | think the timng for you to nake a
deci sion and a recommendation is now |t doesn't have
to happen tonmorrow. But it does have to happen, and
we do have to put ourselves on a course, to nmake it a
t houghtful way, to process a division of the N nth
Circuit, so that we can neet the needs of the public
at large in the Ninth Crcuit.

CHAIRVAN WVH TE:  So what is it -- so, what
i s your suggestion that we do?

MS. GREGO RE: Vell, I"'mnot into the,
should it be the Northwest states? Should it be
California, and the few territories, and Hawaii? |
don't have an opinion as to how the circuit should be
di vided. But very clearly, to nmeet the needs of our
citizens, it nust be divided, in ny estimation, in a
t houghtful way for the future.

How t hat division occurs, | renmenber the
-- commission in which it said no less than three
states. But again, that issue is for you to decide
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today, as to whether that is even an appropriate
course, in light of the hunongous anmount of cases that
are being sent to the Nnth GCrcuit by way of
California alone. But | would hate to see one circuit
for one state. | do believe there should be a joining
of the territories and at |east a couple of states
with California, and potentially the rest of the
states being the separate circuit.

CHAI RVAN  WHI TE: Could | ask you a
di fferent question? Have you taken a stand as the
attorney general to oppose the Congressional effort to
expand the -- to expand the jurisdiction of the

federal courts into what wusually has been state

busi ness?

MS. GREGO RE: I  have not. To be
perfectly honest with you, | believe, as an aside, |
have not taken a position at this point. But |

believe that the federal court system is that
sufficient, frankly, with which it nmust deal. And I'm
not talking alone to the Ninth Circuit. |'mtalking
about all of the circuits.

CHAIRVAN WVHI TE:  But | don't think -- it
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seens to ne that unless -- unless people who know what
they' re talking about attenpt to stop this trend,
we're in bad shape. And so, maybe you could get your
association to do sonething about it.

M5. GREGO RE: | serve as president-elect.
| will be president the next two years.

CHAI RVAN WHI TE:  ( Laughs.)

M5. GREGORE: And to be honest with you,
one of the major issues that | wll be confronting, as
presi dent of the National Association of Attorneys
CGeneral, ny agenda wll be, how do we insure
restoration of public confidence in the justice system
with a full view of what it is attorneys general
around the country need --

CHAI RVAN VH TE: Wl |, they're just taking
away -- they're invading your territory.

M5. GREGO RE:  And obviously the National
Associ ati on woul d oppose such effort. But | wll urge
nmy col |l eagues to get involved with this issue.

JUDGE BROMWNI NG You cane here to | obby
Justice Wiite, and it appears he's | obbying you now.
(Laughter.)
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M5. GREGORE: | see this. | see this.
(Laughs.) FEffectively.

COW SSI ONER: At previous public
heari ngs, the Comm ssion has heard the point nade that
there is, or should be, a distinction between the
circuit and the Court of Appeals. And we've had
several different proposals along the way to organize
the Court of Appeals into geographical divisions. And
we heard that again this norning earlier before you
got here.

What would be your reaction to the
proposal of organi zing the Court of Appeals into, say,
three divisions, a northern, <central, southern
di vi si on, while retaining the «circuit as an

adm nistrative territorial unit intact?

M5. GREGO RE:  You know, | -- | hadn't
heard that proposal before. 1'd |ike the opportunity,
if I could, to review it, and think nore about that
before | give you an opinion -- a position on that
t oday. If you would allow nme to supplenent ny
remarks, | would be happy to think -- | want to do

that in a nmch nore thoughtful way than just
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respondi ng to you right now.

CHAI RVAN WHI TE: Al right. You may
informyourself -- Dan, isn't it the first speaker in
that line of -- ?

PROFESSOR MEADCR: -- Svetcov?

CHAl RVAN WHI TE:  Yeabh.

PROFESSCR MEADOR  Yes. As you may know,
the testinony, witten testinony at all previous
public hearings is on the Commssion's Wb site. It's
avai l abl e there. You can have access to that. Sandy
Svetcov this norning, he nmade this point in his
testinmony this norning.

M5. GREGORE: Ckay. | will. Thank you.

COW SSI ONER: Ceneral Gregoire, may | ask
one other question. W all know that capital cases
receive intense and considerable scrutiny at every
| evel of the process, state and federal.

O her than capital cases, is there any
under-current in your office, or do you have any
feeling about how the Ninth Circuit transacts its
busi ness, and how effective it is? And whether, for
exanple, there are undue nunbers of inter-circuit
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conflicts, or intra-circuit conflicts?

Do your assistants bring those subjects to
your attention? And what is the general under-
current?

M5. GREGORE: Right. W -- | have about
440 |l awyers that practice in ny office, and we have a
nunber of cases before the Nnth Grcuit. | surveyed
all of ny lawers with respect to this issue, and |
got no issue with respect to the civil cases that are
panel ed by the Ninth GCrcuit Court of Appeals.

Very clearly, the dom nant concern was
with respect to capital cases. And unfortunately,
there was a very notorious case that has occurred on
my watch as attorney general in which the N nth
Circuit has held the case for five years, with no
i ssuance of any opi nion.

And there was a public outrage here about
t hat . That is one exanple. That is not the only
exanple. But with respect to the civil cases, wth
all of the issues that you've just addressed, |'ve
gotten no conplaints fromny |lawers. W may be a
l[ittle bit out of sync, in terns of, say, three to six
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nmont hs | onger than the other circuits in sone cases.

W didn't think that that was a sufficient
concern to bring to your attention. And in
particul ar, because of our conference of western
attorneys general this past summer, we invited one of
the judges fromthe NNnth Grcuit to cone talk to us.

And we shared our concerns. And they've
taken action to try and address those concerns. So,
we' ve been pleased with their attenpts to address it.
So, ny position today is not that | have a problem
t oday.

| can't imgine, wth the increased
wor kl oad, increased popul ation projected in those nine
states, the two territories, over the next fifteen
years, that the circuit can even renotely be able to
handle it, in terns of all of the issues that |
identified for you in terns of size. So, ny concern
lies with the future.

COW SSI ONER:  Thank you.

CHAI RVAN VHI TE: Is the Ninth Grcuit's
wor kl oad i ncreasing very nuch?

M5. GREGO RE: Dramatically.
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CHAI RVAN WHI TE:  \Where?

MS. CGREGO RE: Well, predom nantly,
frankly, out of California. |If you |look at --

CHAIRVAN WH TE:  In the south, | take it.

M5. GREGORE: Right. If you look at the
central district, it now has sone 27 percent of the
total workload of the Ninth Grcuit.

CHAI RVAN VHI TE: Yeah. And what about
your jurisdiction?

M5. GREGORE: Qurs is increasing. But it
is not -- it is not dramatic, |like what you find --

CHAI RVAN WHI TE: It's what, one or two
percent, or -- a year, maybe? O -- ?

M5. GREGO RE: O probably nore than that,
Your Honor. But -- but again, it is not dramatic,
i ke what you --

CHAI RVAN WHI TE:  Well, it isn't what it
used to be. (Pause.) Thank you very nuch.

M. GREGO RE: Thank you very nmnuch.
Again, | appreciate the opportunity.

CHAI RVAN WHI TE: Al right. (Pause.)
Wo's -- ?
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COW SSIONER | guess M. Lance, fromthe
attorney general of |daho.

CHAIRVAN VHI TE: M. attorney general ?

MR.  LANCE: Good norning, sir. M.
Justice Wite, di stingui shed nenbers of t he
Comm ssion, | would like to thank you for the
opportunity for Idaho to speak here today.

| will say at the commencenent that | have
been authorized by ny governor, Phillip E. Bath to
convey the remarks that | amabout to convey. And he
and | are in total concert relative to the desire and
necessity of dividing the Ninth Crcuit Court of
Appeal s into additional circuits.

Let ne commence by saying that of course
the average case stays with the Ninth Grcuit for
about 14.4 nonths. It's the longest of any circuit.
The Second Crcuit has the least tine average, at 8.5
months. And | think the parallel here is the Fifth
Circuit, which was divided a few years ago. And
presently, their workload is turned around at an
average of 9.9 nont hs.

I n Septenber of 1995, there were five of
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us attorneys general signing off on the concept of
dividing the Nnth Grcuit. Attorney general Bothelo
of Al aska, attorney general Zurich of Montana, ny
coll eague Chris Gegoire appeared in the State of
Washi ngt on. The attorney general of Oregon, and
nmysel f.

Since Septenber of 1995, | find no reason
to withdraw or retreat from that request that the
circuit be divided. | have prepared ny witten
statenents, and | had a very speech prepared by ny
staff.

But listening to the inquiry of the panel
this nmorning to some of the previous speakers, one of
the questions that | detected was, how does one divide
up the Ninth Grcuit in a fair, and equitable, or
reasonabl e manner ?

Senator Groton from Washi ngton here, |
bel i eve, had a proposal that woul d be consistent with
nmy thoughts on the matter. But | would like to point
out a couple of things. |In Idaho, we are engaged in
the Snake River Basin adjudication, which is the
| argest adjudication in the United States, to ny
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know edge.

Presently, we have 185, 000 cl ai ns pendi ng.
And we are discerning -- determning the water rights
of all of the litigants, to all of the water in the
State of Idaho, to include the federal governnent, and
agenci es of the federal governnent.

W have common, too, of course, Oegon, as
wel | as Washington, and wth interests in Mntana, the
Col unbi a R ver Basin. And of course, the Colunbia
River Basin is the subject of sonme discussion
recently, relative to dam breaching. Sonme di scussion
relative to the recovery of sal non, steel-head runs,
and things of that nature. There is a conmmonality.

One of your wtnesses this norning was
speaki ng about the prospect of Canadian i mm gration,
and failed to nention the fact that we and |Idaho al so
have a conmon border, of course, with the country of
Canada.

Some of the tribal issues that we
experienced in the northwest, Pacific Northwest,
dealing with our tribes, are very common, relative to
Washi ngton, Montana, [|daho, and O egon. We have
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before us the prospect of electrical de-regulation,
and the Bonneville Power Authority. And we believe
that there's a certain comonality of issues in
Mont ana, |daho, Washi ngton, and O egon.

And lastly, to say that we have federa
lands in ldaho that are presently under federa

managenent. Si xty-seven percent of our |land nmass is

under federal rmanagenent, or federal agencies.
Al aska, | believe, has a nunber that is greater than
that. And of course, Nevada does, as well. And we
anticipate that there will be several issues in the

i medi ate future that deal with those issues.

So, in short, ny request of you is to, A
divide the Ninth Grcuit, to make it nore efficient
and nore wieldly, and do it now, rather than |later.
B, precisely how you choose to do it, or how you
choose to recormend to do it is certainly your
prerogative. But | pointed out, | believe, sone areas
where we have a commonality of interests in the
Paci fic Northwest states.

And with that, sir, | submt nyself to
your comments.
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CHAIRVAN VH TE:  Well, | wsh it were our
decision. But it's the Congress of the United States
that is going to nake the decision.

MR LANCE: |I'msure they'll go along with
what ever you recommend. (Laughter.)

CHAI RMAN WHI TE: Go ahead.

COW SSIONER | don't have any questi ons.
Thank you.

COW SSI ONER: Thank you all very nuch.

CHAI RVAN WHI TE: Barbara Ritchie, the
deputy attorney general of Al aska.

M5. RITCH E: Thank you.

CHAI RVAN WHI TE:  You may proceed.

M5. RTCHE M name is Barbara Ritchie.
| am the deputy attorney general for the State of
Al aska. And | want to thank you for the opportunity
to testify today, and present the views of the State
of Al aska.

Attorney general Bruce Botehlo was
originally scheduled to testify today, and this issue
is very inportant to him However, our governor
requires his presence at a special session of the
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Al aska | egi sl ature, which began yesterday afternoon,
to take up another very difficult and very decisive
issue, at least in our state, that of subsistence
hunting and fishing rights.

As requested, | wll summarize the
essential point of our witten statenent, why the
State of Al aska believes that the Nnth Grcuit should
be split.

CHAI RVAN WH TE: Wul d you say that agai n?

M5. RRTCH E Excuse ne. Wy the State of
Al aska believes that the Ninth Crcuit should be
split. W believe that the NNnth Crcuit should be
split to create a new circuit that are conposed of
states that are nore alike in popul ation, and soci al
and economc factors. The circuit is sinply too big
to equitably and effectively resolve its cases in a
ti mely manner.

The court's vast and di verse geographi cal
area, and the large and growi ng popul ati on of the nine
states and two territories it enconpasses have made
the circuit too large in terns of the nunber of judges
and the nunber of cases it nust handl e.
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Because of the relatively few nunber of
Al aska cases, and the many significant differences
between our state and the heavily popul ated states in
the circuit, the judges assigned to Al askan cases are
often not famliar with Al aska's unique issues, its
people and culture, and the conplex and specialized
matrix of laws that apply to Al aska.

As the Comm ssion nenbers know, the N nth

Circuit is the largest in the nation. It serves a
popul ation of 45 mllion people, fifteen mllion nore
than the next largest circuit. The Court's filings

are nore nunerous than any other circuit, and there
are also nore judges in the Nnth Crcuit, 28,
conpared to seventeen in the next largest circuit.

How does all this affect Al aska? Al aska's
i mpact on the Nnth Grcuit caseload is truly dwarfed
by the nore popul ated states in the circuit. Al aska,
with its population of six hundred and six thousand
generated only two percent of the Court's cases in
1997.

Gven the relatively few Al aska cases,
Al askan litigants are far less likely than litigants
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in the heavily popul ated states to draw panels with
judges who are famliar with their state.

Not only is Alaska remarkedly different
socially, econom cally, and geographically, fromthe
heavily popul ated states in the circuit, but Al askan
cases often involve conplex federal statutes that the
judges do no encounter in the other 98 percent of
t heir cases.

Most notably the Alaska Native dains
Settlenent Act, which granted 44 mllion acres of

| ands to corporations owned by Al aska natives, and the

Al askan National Interest Lands Conservation Act,
whi ch added over 104 mllion acres of lands to the
f ederal conservation -- units in Al aska.

In order to reach just results, the Court
must have a good degree of understandi ng about its
constituency, so that it can appreciate the legally
rel evant facts of the case. Many aspects of life in
Al aska are very different than any other western
st at es. But this may not be readily apparent to a
judge from California or Arizona reading a brief.

To highlight just sone of our differences,
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and to give you a little insight into Al aska's
geography and -- people, | have conpiled for you sone
Al aska facts that | have entitled, "Alaska: It's Hard
to Imagine". And | have left copies of these with the
clerk, that will be in your packets.

Al aska, wth an area of 586,400 square
mles, is nore than one fifth the size of the
contiguous United States. Its coastline is |onger
than all of the other 48 states conbi ned. Yet Al aska
has only 12,200 mles of public roads, about the sane
as the State of Vernont.

Less than one third of our recognized
conmmunities are connected to the road system The
rest are accessible only by boat, plane, snow shoeing,
or dog sled. Even the town I'mfrom June, the state
capital, and with 30,000 people, the third | argest
city in our state, is not accessible by road.

And many of our comunities are renote
native villages, wth popul ati ons of under 300 peopl e.
Thus, in Al aska, an easenent or river mght have the
significance given to a major highway in another
st at e.
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| ndependent thinking, Iiving off the | and,
and overcom ng chall enges presented by isolation and
vast distances between communities are all centra
el enents of the collective identity and experi ence of
Al askans.

Regardl ess of how well attentioned the
judges may be, if their opinions reveal a |ack of
dept h of understandi ng about a people or a place, the
result -- patronizing or even offensive.

l"d like to take a nonment to explain one
aspect of a case that illustrates our point. The
Al askan National Interests Lands Conservation Act
grants priority for hunting and fishing for
subsi stence purposes to rural residents in Al aska.

The case raised the issue of whether the
Keenai peninsula, an area on the road systemin south
central Alaska, is rural. In Alaska, rural has a
definite and well understood neaning. Rural Al aska
means bush Al aska. Sel f - dependent , i sol at ed
communities that are generally un-connected to
Al aska's roads or railways.

The state defined the term to enconpass
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t hese communities by excluding areas characterized by
-- (Unclear.) The Nnth Grcuit rejected the state's
interpretation out of hand, calling it an exotic and
unusual . The judges cannot conceive that rural m ght
have a different neaning in A aska than it does in the
real mof their experience.

The Court remarked that the termrural is
not a termof art, but is, and | quote, "A standard
word in the English |anguage commonly understood to
refer to areas of the country that are sparsely
popul at ed, where the econony centers on agriculture or
farm ng."

Rural sinply does not have that meaning in
Al aska. Al askans worked <closely wth their
Congr essi onal delegation drafting this provision of
the federal act. The Nnth Grcuit's failure to I end
any deference to the state's interpretation, and
instead to inpose on Alaska its perceptions of the
wor d, changed the scope and inpact of the statute.

Undoubt edl vy, t he Cour t was nor e
intentioned, but its lack of understandi ng of Al aska
was so evident that regardless of the equity of the
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result, the decision nmade Al askans feel alienated.

In summary, in order to be well served by
a federal court of appeals, a state nust be either
sufficiently populated to generate enough cases so
that each judge frequently hears one, or simlar
enough to the nore populated states, so that
i nfrequent contact by the judges is inconsequential.

Conpared to the heavily popul ated states
of the NNnth Crcuit, Al askan are neither frequent,
nor simlar. For these reasons, we urge that the
Comm ssion recommend to the President and Congress
that the Ninth Crcuit be split to conbine the nore
simlarly situated states into a new circuit.

This would enable speedier and nore
consi stent rulings by judges who woul d have a greater
famliar with the social, geographical, and economc
life of the region.

Thank you for your tine and attention
t oday.

CHAI RVAN WHI TE: Do you have suggestion
about how it should be split, other than that you
woul d |ike sonme judges that understand a little bit
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nore about Al aska?

M5. RITCH E: Your Honor, Ilike ny
col | eagues from Washi ngton and the State of |daho, |
didn't cone today wth a specific proposal. Qur
attorney general, along with the other attorney
generals in the Pacific Northwest, has supported a
split -- Nnth Grcuit, that woul d conbi ne Washi ngt on,
Oregon -- Washington, |daho, and Montana.

Havi ng done sone reading on this issue
before com ng down, | can perceive there have been
many, nmany various options for |looking at re-
configuration of the Ninth Crcuit proposed, all of
whi ch have been --

CHAI RVAN  WHI TE: And there are sone
probl enms about your suggesti on.

M5. RRTCHE: Right. | realize that. |
think, our main points are sinply to try to conme up
with an inprovenent configuration that woul d make the
residents of our state and states nore simlarly
situated to Al aska feel nore in touch with the federal
court systemthat is serving their comunities.

CHAI RVAN WH TE: Does Al aska have a judge
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on the Court of Appeal s?

M5. RRTCH E: Yes. It does.

CHAI RVMAN WHI TE: And who is that?

M5. RTCHE: W have Judge Kl einfeld, and
Seni or Judge Bucheber.

CHAI RVAN VH TE: And those two judges are
ol d enough to educate sone friends?

M5. RITCHIE  (Laughs.) Well, |I'm sure
they're doing their best.

CHAI RMAN WHI TE:  Al'l right.

COW SSIONER:  Ms. Ritchie, let me ask a
guestion. You talk about the interpretation of rural
ina Nnth Crcuit opinion. Ws that word used in a
federal or state statute?

M5. RITCH E: Your Honor, that was a
federal statute, the Al aska --

COW SSI ONER: Well, is regionalism
i nportant when judges are interpreting federal |aw,
and announcing federal law? Qur -- the Court of
Appeal s judges | have known are unfortunately very
able to read federal |aw and decide what it neans.

And if they are going to cone to the wong
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result, probably the oral argunent process exposed
this line of thinking about what rural mght have
been. And wouldn't you think that if it were that
distinctive and unique, it would be the |lawer's
responsibility to bring that to the Court's attention?

M5. RITCH E: Your Honor --

COM SSIONER: I n a case |like that?

M5. RITCH E: Certainly inportant is the
| awyer's obligation. | think our point is that to be
-- equitable and just result, however, it would
greatly benefit the Court if it were nore famliar
with the entire context of a particular federal |aw.

Particularly in this instance, with sone
-- both the Nopa and Ancsa, which are unique to
Al aska. And yet, of critical inportance to our state,
and very carefully crafted. And you really need to
have sonme famliarity with the context of those
particular laws to properly interpret and apply them

COMW SSIONER: Wl |, to understand your
argunent fully, suppose this case had gone to the
United States Suprene Court wth its present
conmposition. 1'mwal king on sonme tender ground here.
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| hope | get away wth it. (Laughter.)

CHAI RVAN WHI TE: No. I have no ground
anynore. (Laughter.)

COW SSI ONER: They probably know as
little about Alaska, its culture, and its social,
political, and economic conditions as | do, or as
whoever decided that Ninth Crcuit case does. Yet,
t hey deci de cases affecting the future of Al aska on a
nmont hl 'y basi s.

Are -- do you think they are deficient in
assessing the peculiar needs of A aska in those cases?
| don't mean that to put you on the spot. | nmean
answer it any way you want. | just mean, do you think

that's a probl en?

M5. RRTCHE: | would say -- we've had a
recent exanple of that -- situation, actually, wth
the State of Al aska. The particular case | was
mentioning, we did -- we did -- and was deni ed.

And | don't think Al aska or any other
state should have to be in a position of trying to get
cases to the U S. Suprene Court to straighten out what
they think are incorrect interpretations of the |aw,
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as that apply -- that applies to their state.

In addition, a recent exanple that you may
have noticed -- what's called the Venatai |ndian
Country case, where the Nnth Grcuit had reversed the
District Court in Alaska, and had interpreted the
Al askan Native Cains Settlenment Act to provide that,
what is called Ancsel |ands, the appropriation |ands,
coul d be indian country.

We did successfully seek -- in that case,
and it was unani nously reversed by the United States
Suprene Court. In that case, we were trying to find
out what the proper interpretation is of Ancsa to
these lands -- to these lands in Alaska -- indian
country was applied to Ancsa | ands.

And in many people's view, the Ninth
Circuit essentially re-wote Ancsa in that case. And
that's why we went ahead, and to it to the Suprene
Court. There, the Supreme Court accepted the state's
interpretation of that law, and reversed the N nth
Crcuit. So, obviously, you can get get these kinds
of things corrected. It's not without major effort.

COW SSI ONER: You say there are two
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judges from Al aska on the Court of Appeals. Do you
sense there is any effort on the part of the Court of
Appeal s to have one of those Al aska judges sitting on
Al aska cases?

M5. RRTCHE Let's see, in answer to that
question, | would say no. | don't think there is.
The nunber of conbinations of potential panels, | --
| could be wrong. |"m just not aware of anywhere

we' ve had panels that have had those two judges. But

COW SSI ONER: Well, specifically, was
there an Al aska judge on the panel that decided the
guote rural case you're tal king about?

M5. RTCHE: No. There was not. Nor on
the -- case.

CHAI RVAN WHI TE: Thank you very nuch.
(Pause.) No nore questions?

STAFF: If we could have this pane
excused, and if we could have the next panel ?

MR. SM TH. Good nor ni ng.

CHAI RVAN WVHI TE:  Good norning, M. Smth.
Vel cone.
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MR. SM TH. Thank you very nuch, Justice
VWi te. It is indeed a great pleasure to be here
before all of you, and to express a few views on
bankr upt cy. | have a very, very narrow niche to
address, and | will try and stick within that niche.
The inpact of a -- split of the circuit on bankruptcy
practice in the Ninth Crcuit as we know it today.

| have submtted a witten statenent. It
does give a little informati on on an ad hoc canvassi ng
of prominent Ninth Grcuit bankruptcy | awers, which
| rmust confess for the accuracy of the record, the
great majority of which are California residents. |
want to nmke that clear. But we did have sone
recurrence from ot hers.

| will address their remarks only briefly,
in the sense that | believe with two exceptions, they
concur in what | am about to say. Those two
exceptions, one abstained, feeling that there was too
much del ay in resol ving bankruptcy appellate matters
at the NNnth Grcuit level at this point in history.
And the other said he was not convinced that there
shoul dn't be a split.
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But out of all of those that | canvassed,
sonme seventy-sone, not all returned, but the vast
majority of those that did shared ny views. | have
submtted ny statenent to them And | think it's fair
for me to nmake that statenent for the record, although
| speak only on ny own behalf, and not on behal f of
any organi zation of which | nmay be a nenber.

Let ne turn quickly to sinply stating for
the cord that | have read carefully, and concur in
several of the statenents that have been submtted,
insofar as they do inpact on bankruptcy practice.
Those statenents include Judge Huggs' statenent, the
subm ssi on by Judge Meyer on behal f of the bankruptcy
and appellate panel for the Ninth Crcuit, and the
statenents of Judge Newsone.

| will not go into those statenments. |
just sinply wanted to nmke that clear, that | do
concur with their statements.

Let me turn to the question of the adverse
i npact on the bankruptcy appellate panel if there is
a split. As you, | hope recall, back in the
seventies, there was a reconmendation by the
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comm ssion of which | participated in as the deputy
director, that there be a different approach to
bankrupt cy appeal s.

Traditionally, it had sinply gone to the
district court, and it didn't work out very well
District judges didn't care nuch about bankruptcy.
There were intol erable delays, and no one was happy.

The Conm ssion recommended that there be
a possible direct appeal to the circuit, but it had to
be with the consent of both parties. That wasn't
bought by Congress. But | nmention it, because it has
been revived in the nost current comm ssion that just
concluded its work | ast year.

It has recommended a direct appeal of
bankruptcy cases to the circuit -- just a second,
think that would be a terrible idea. And I think it
woul d overwhel mthe circuits. Because of the great
nunber of bankruptcy appeals, | also believe it would
unfairly prejudice litigants in the bankruptcy field,
because nmany cases sinply can't afford the process of
going through the circuit, the expense of it.

But let ne address the fact, what
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happened, after the 1978 code was enacted is that the
Ninth Grcuit took the | ead in devel opi ng a bankruptcy
appel l ate panel system and it has worked
extraordinarily well. It works today, and it works,
| believe, in large part because of the size of the
Ninth Grcuit.

Havi ng as many bankruptcy judges as there
areinthe circuit, and it's in excess of 70, and it's
my understanding it enables a bankruptcy appellate
panel to function, because you nust have judges from
outside the district to sit on the panel, to resolve
an issue comng up froma particular district.

The size of the Ninth Crcuit nakes that
possible. Now, in 1990, Congress recogni zed that the
Ninth Crcuit had done a great job of this, and gave
the circuits encouragenment to do this on a broader
basis. Several of them have done so, and we have a
nunber of bankruptcy appel |l ate panel s.

CHAI RVAN WHI TE: Well, how many -- oh,
sorry. You can go ahead. Go ahead.

VR. SM TH: I don't m nd being
i nterrupted, Your Honor.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

91

CHAl RMAN  WHI TE: Vel |, t hey do.
(Laughter.)

MR SMTH  Well, in any event, a nunber
of circuits really haven't been able to, because
they're small, and they don't have the resources
within the circuit. There was a proposal for a joint
approach by two circuits that were small. But you can
readily see howdifficult that would be, which circuit
law would you apply on an interpretation of the
bankruptcy code. It would be difficult, indeed. It
woul d take the intro-circuit panel dispute to its
| ogi cal extrene.

In any event, we have sonething that
really works. And to the extent we reduce the
resources available, it will be less effective, and
per haps not effective at all.

One of the things that the bath has done
is to increase the ability and the stature of the
bankruptcy judge in the Nnth Grcuit. And | think it
has been a very good thing for the bankruptcy
practice, generally. And | believe practitioners
general ly concur in that statenent.
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Now, one probl emwe have, though, is their
decisions really don't bind anyone, except the
particular litigants. | think you nust address this
issue. The recent commssion tried to address it, and
recommended, well, let's just take everything to the
circuit.

| have an alternate suggestion that |
submtted after | I|istened to Judge Browning in
Tucson, and realized that you were to do nore than
sinply resolve the dispute as to the split of the
circuit. And | think it would be very useful, and |I'm
not reviving the idea of a national court of appeals.
That's dead and gone back in the early seventi es.

But | amsuggesting that we have an inter-
circuit panel of Article Ill judges that coul d resolve
splits within the circuit without waiting until the
Suprene Court ultimately takes those up. Because
frankly, bankruptcy appeals really never should wend
their way to the Ninth Crcuit, unless it's a truly
inmportant -- the Suprene Court, wunless it's a
significant constitutional issue.

That's the only time, |ike Marathon, or a
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case of that nature. There are just statutory issues
of interpretation. If we know what the rule is, we
can live with it, and apply it, and we don't need to
have the Suprene Court spend its tine resolving it.
We just need a clear statenent of |aw

And the other thing that's inportant, if
we had bi ndi ng precedent by statute by the bankruptcy
appel l ate panels, if you can structure that in, it
wi Il reduce an enornous anount of litigation. | can't
tell you how many thousands of tinmes a year the sane
issue is litigated because we don't have a binding
issue -- or, a binding answer in the circuit.

That's why it's also destructive to the
bankruptcy practice to split, or potentially split the
Ninth Crcuit. Because we now have a | arge body of
bankruptcy precedent which is extrenely valuable.
Peopl e dealing in comrerce in the Ninth Grcuit, the
Pacific rim in these areas.

W know what many of the issues are,
because they' ve been resolved. W have a | arge body
of precedent. To the extent you split the circuit,
you necessarily begin to erode that |arge body of
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precedent that's available, and uniformty.
| realize you can handle it in part as the
split of the Fifth Grcuit into the Fifth and El eventh

-- they sinply adopt it, existing precedent. That's

CHAIRVAN VHI TE:  |s your time up?

MR SMTH | think it probably is. And
if I can just conclude with one statenent.

CHAI RVAN WHI TE: Al right.

MR. SM TH: And that is, | think
bankruptcy is unique, in that you can best utilize
resources in a large geographic area, and with a large
wor kl oad, because you have econonic diversity. And
you can therefore put resources where they are needed.
Sone courts are light, sonme are heavier. | think it's
best done at the circuit level, not at the nationa
level. And that's another reason for a large circuit.

CHAI RVAN WHI TE: What -- you said that
there is nothing that binds any precedent?

MR SMTH Fromthe bankruptcy appellate
panels, it is not binding on an Article Ill court.
And it, indeed, it is not binding on another
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bankruptcy court, except to the extent that they give
it deference. W need sonething to nmake that binding.

CHAI RVAN VHI TE: Vell, what if it were
bi ndi ng on the bankruptcy court itself?

MR. SM TH: Vell, it just has not been
interpreted --

CHAI RMAN WHI TE:  Well, | know. But what
if? What if? Wuld that hel p?

MR SMTH Yes. It would help very mnuch.

CHAI RVAN VH TE: Wl | then, why not do it
t hat way?

MR. SM TH: It may run into a marathon
i ssue. Because you'll have an Article | court,
assuming it's an Article I court. And that would be
a determ native decision on the litigants.

Now, it's true that the way it's
structured, they have to choose the bankruptcy
appel | ate panel. And maybe that saves --

CHAl RVBAN VHI TE: Wl |, how do you get from
-- how do you get from your appellate court to the
circuit court?

MR. SMTH By appeal, Your Honor. And
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it's appeal as a matter of right, at this time, from
t he bankruptcy appel | ate panel.

CHAIRVAN VHTEE Umhm And -- but going
up there, it isn't on a conflict, is it?

MR SMTH No. It is not. So | think
you're right, it would probably solve the issue, the
mar at hon type issue.

CHAI RMVAN WHI TE:  Yeah. Yeabh.

MR SMTH So, it would be very hel pful,
in nmy opinion.

CHAI RMAN WHI TE:  Yeah. Al right. Al
right. So, you -- | was anmzed, when | read that
report of the -- of your past, this newest report?

MR SM TH  Yes.

CHAl RVAN VHI TE:  Just how nmany -- how many
direct appeals would that nmean for just the Ninth
Crcuit?

MR SMTH | wish | had those statistics
at hand. But I'msure it's in the hundreds, if not
t housands.

CHAI RMAN WHI TE:  Yeah

MR. SM TH  Because general |y, bankruptcy
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attorneys tend to appeal these nmatters.
CHAI RMAN  VWHI TE: You know -- the

bankruptcy court --

JUDGE BROWNI NG I"'mthe district judge
that created the panel for it. They didn't want
anything to do with nme. (Laughter.) So, I'mnot a

good one to ask about that.

CHAI RVAN VWH TE: Wl l, | know. But woul d
it helpif the -- if the bankruptcy review was bi ndi ng
on you?

JUDGE BROMNI NG | think so. Sure. I

think it definitely would. And the parties being
there by option, | think you' re right, would obviate
any Article Il concern.

MR SMTH  (Unclear.)

JUDGE BROMNING | think Professor -- had
a questi on.

PROFESSCR MEADCR  No. That's all right.
They passed.

CHAI RVAN  VWHI TE: Dan, there was sone
suggestion, when we were at the federal circuit that
-- there was sone suggestion to -- that bankruptcy
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ought to be given to the federal circuit.

PROFESSCR MEADCR  Yes. That was in part
made. Do you have any views on -- in the appellate
real m of bankruptcy cases, routing appeals to the
federal circuit, either by petition for |eaved appeal,
or as a matter of right?

MR. SM TH: wll, | think it would be
useful if we could have sone court, short of the
Suprene Court --

CHAI RMAN WHI TE:  Yeabh.

MR SMTH  -- resolving conflicts, and
reaching out on a discretion basis to resolve
i nportant issues, so that we can have a binding rule
of | aw. | think it would save a great deal of
l[itigation. Now, whether it's the federal circuit, or
an inter-circuit panel created by the existing
circuits | don't think is particularly inportant. |
think it --

CHAI RVAN WHI TE: The nunbers are just
unendi ng, aren't they.

MR SMTH  Yes. They are.

CHAI RVAN VHI TE:  Yeah. Well, tough duty.
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(Pause.) | screwed up the deal again.

MR SMTH I'Il sit down quickly.

CHAI RVAN WHI TE: (Pause.) M. Butler?

MR. BUTLER  Good norning, and thank you
for this opportunity. | am an attorney out of
Anchorage, A aska, and | practice in state and federa
courts there.

Before comng here to speak to you this
nmorning, | did do sone research anong ny col | eagues to
try and deternmine if there was a general consensus.
And | did not find one, other than, it seemed to ne
that one of the concerns practitioners in Al aska did
mention was that it took a certain period of tine to
deci sions back fromthe Ninth Grcuit.

And | asked sonme of themwhether they felt
that if we in this circuit had our full conpl enent of
circuit judges, would that have some inpact on how
they felt, in terns of decisions comng back. And |
bel i eve that that woul d be sonething that woul d assi st
us in ternms of getting decisions back in a tinmely
f ashi on.

| think it's difficult to judge the
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circuit in terns of response tinme if the circuit does
not have its full conplenent of judges. | have heard
other criticisns. And of course, let ne say fromthe
onset, | would like to see the Ninth Crcuit remain
as-is.

One of the things that bothers ne
personally as a practitioner is, |'ve heard people
conpl ai n about sone of the decisions that cone out of
the Ninth Crcuit, sonme of the decisions that the

United States Supreme Court, for exanple, nay have

reversed

And while | amnot an historian in terns
of those decisions, | would say that | think that it's
a -- notion for people to conplain, in a way, about
certain decisions. | nean, when a decision comes down

fromany appellate court, there's always going to be
a certain side that's not going to win. That's just
the way it goes.

It happens, even wi th deci sions com ng out
of the United States Suprene Court. And | think when
we start openly criticizing -- in those deci sions,
think we tend to erode public confidence in what those
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courts are doing.

And so, what | amsaying to you is that,
certainly, | hope that the recommendati on that cones
fromthis Commssion will be strong, and will say that
the Ninth Circuit should remain as-is.

| hope that this Commssion wll also
i ndicate that the Congress and the President need to
move as quickly as they can to give us our full
conpl enent of certain judges.

And | also think that we should make it
known that people need to tone down their criticisnms
of the circuit opinions. |If the United States Suprene
Court feels that an opinion that comes out of the
circuit should be reversed, that case cones before
them they reverse it. Then that's -- what -- how our

systemis designed to do.

But | have heard too nmany people openly
criticize circuit decisions. And |I'm sure there's
deci si ons everywhere that -- nmany circuits that could,

and maybe should be reversed by the United States
Suprene Court.
But in ternms of people of influence and
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power openly criticizing what happens, | feel there's
a problem with that, and |I'm totally against it.
That's ny primary concern, in ternms of whatever

happens with the Nnth Grcuit, that should be one of
the issues that ought to be toned down. Because there
are going to be differences of opinions anong | ega
m nds.

| think that -- | hope that the N nth
Circuit remains as one, | guess in a way because |
practice here. |'ve been practicing within the Ninth
Circuit for twelve years or so, maybe -- maybe nore.
And it certainly is easier anong practitioners for us
to be able to respond in our work to precedents for
the circuit that we live in.

It was ny understanding that if the Ninth
Circuit is split, nore likely than not, Al aska wl|
not be a part of it. And that neans starting over
again, in terns of precedent, really. | mean,
certainly we would be able to cite Ninth Crcuit case
I aw. But that doesn't nean that we have -- that
that's the precedent anynore.

And this type of change invol ved policy as
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a practitioner, because | think it tends to put a | ot
of -- create certain changes, at |east for the states
that would be in a different circuit, probably nore so
t han many people realize. Because you have a new set
of circuit judges who certainly are going to nake the
deci sions as they see them which is fine, wthout a
certain precedent other than what has been done in
other circuits.

And so that throw, | think, our law for
the new circuit up for grabs, in ternms of how we
approach our work. | think it's going to nake it a
| ot nore difficult for those citizens and
practitioners who would be in -- a newcircuit. And
|, for one, would hate to see us re-invent the wheel.

Aside fromthat, those are ny views, and
that's the information that | wanted to bring. And |
certainly, as | had nentioned, | hope you understand,
| feel very strongly about sonme of the criticism of
t he deci si ons.

| don't always agree with Ninth G rcuit
deci sions, either. But this business of openly
criticizing, and | think back to the case out of New
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York, where there was a judge who suppressed sone
evidence. And it seened |like the whole world cane
down on that judge for his decision. And that also
bot hered ne deeply.

And it just appears to nme that there seens
to be nore and nore of that happeni ng now. And |
think it's very, very inportant to our system of
justice is the independence of our judiciary.

And | think even when soneti nes
we hear people who -- out of Washington, talk about
Ninth Circuit opinions, and their disagreenents with
t hem Certainly we can disagree, and talk about
di sagreenents. But to talk about themin a way that
brings sone disdain for themis a problem

If there is any questions, "Il --

CHAIRMAN WHITE: I'll cite to you -- we
will question you after this young nman over there --
Judge Robert C. Broonfield, United States District
Court, District of Arizona.

JUDGE BROOWFI ELD: M. Chairman, nenbers
of the Conmission -- years ago, | nmade a ngjor
m stake. | was presenting at a trial -- a case. And
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it was of some inport, at least the plaintiff thought
it was sone inport, because the plaintiffs were after
over a billion dollars in danmages.

So, | decided that | would set over a
hundred notions for summary judgnent and related
notions, at one tinme. So, for four and a half days,
| heard notions for summary judgnent, nine to five.
There was a break at [unchtine.

And about this tinme of the norning, | had
aterrible time staying awake. | suspect that's the
views that you all have right now, so | shall try to
be quick about nmy views, and not delay you | ong.
(Laughter.)

There are several reasons | have put forth
in nmy statenent. | have really three that | would
like to -- | characterize nyself as a -- circuit
person. Wien I'mnot tal king about the Nnth Grcuit,
| think there should be nore circuits like the Ninth
Circuit --

The nobst inportant reason | believe is
that if Supreme Court is to ultinmately interpret the
national |aws, we need |ess courts of appeals rather
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than nore courts of appeals. Congress is going to
continue to expand the role of federal courts.

| wish it were otherwise. And if we had
the time, and I won't take the tine, | could give you
a precise exanple with respect to a commttee of the
United States judicial conference that | wused to
chair.

But that role has expanded, and is going
to continue to expand. Population will increase. The
case load of the federal court systemis not going to
go down. It's not going to stay stable. 1It's going
to continue to rise.

That being the case, since the Suprene
Court takes cases from fifty states, and currently
twelve or thirteen courts of appeals, depending on how
you |l ook at the federal circuit. If you split the
Ninth Grcuit, or other circuits, and it's inevitable
-- you will soon have fifteen, twenty, twenty-five.

There is no limt. And at that point,
there is a real question whether we wll have a
national law that the United States Suprene Court will
be able to interpret and pronounce. You wll have a
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series of regional interpretations of national |aw
that won't get the attention of the Suprenme Court that
it ought to.

The second and third reasons that | note
inny statenments are really variations of one another.
And they deal with commercial |aw, business |aw,
maritinme law. Not maritinme lawas | heard referred to
this norning, as that discrete body of |aw ' m
tal ki ng about the whole of commercial and business
interests of the United States as it interfaces with
t he western worl d.

| had a | aw professor -- Professor Edgar
at the University of Mchigan. He used to cone teach
at the University of Arizona in the spring senester.
And his view was that for comercial and business
interests, it was nore inportant that the |aw had
certainty, that people knew and understood was the | aw
was, rather than a view of whether the |aw was correct
or not.

That may be an over-statenent. But he
believed very strongly in that certainty. As the
current situation on the eastern seaboard, there are
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five, or if you want to count the D.C. Court of
Appeals -- go over to the Caribbean seven circuits
t hat announce the law, or interpret the law, on the
eastern seaboard.

Today, there is one circuit that announces
or interprets the law of the Pacific rim And that's
a fundanental change that | think should not be toyed
with lightly. R ght now, if you go to the port of New
York, or Savannah, or Mam, or anywhere on the
eastern seaboard, you mght have different law to | ook
at, to make an determnation as to how you wll
interface with the rest of the world, and the rest of
the world with us. But not so in the Ninth Crcuit.

The second and the third reason, variation
of that is what | call the NAFTA question. | realize
NAFTA is a national treaty, in dealing with Canada,
the United States, and Mexico. But nuch of it -- is
in the west. And there's going to be nore and nore,
because so nuch of the country is noving west. W're
expanding in the west.

And it's tough enough with the different
procedural |aws that exist, particularly with Mxico,
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not so much with the United States or Canada. W have
different interpretation of the law. Wth nore than
one circuit on the west coast, it seens to ne, does a
di s-service to the inplenentation of that treaty.

I believe this country, and this
Comm ssion, as a body to nake reconmmendations to the
United States Congress, is really at a crossroads. |
think you have to bite the fundanmental bullet. I
t hi nk you shoul d be recomendi ng nore consol i dation,
not proliferation of the United States courts of
appeal s.

| f you have questions, |'d be happy to try
to answer them

COW SSI ONER: Yes. | have. You
nmentioned consistency of lawin the Nnth GCrcuit. |
assume you have to read a lot of Nnth Crcuit
opinions in the course of your work. Are you saying
t hat you never encounter any inconsistencies in the
Ninth Crcuit court of appeals opinions?

JUDCGE BROOWFI ELD:  ---- 1 amnot. And you
also will notice fromny statenent that | believe that
the Ninth Grcuit, indeed any circuit, should be
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t aki ng nore cases en banc, rather than |ess.

| think the Ninth Grcuit -- en banc
process is a very good process. It should be | ooked
at favorably in other circuits. And | think they
shoul d take nore cases en banc which would deal with
the probl em of potential inconsistencies.

| realize the inpact, court of appeals
j udges, and several of them-- probably all |ikely say
it. But | think that's inportant. If there is a
distinction that I make between the work of the courts
of appeals, it isn't discreetly between announci ng the
law, and what | <call the bulk of their work, of
correcting errors --

But the greater portion -- and if you take
cases en banc on the former, it seens to nme it avoids
t he problem of inconsistent |aw at the sane tinme, if
t hey have much -- a nunber of -- a | esser nunber of
federal circuits, so the Suprene Court of the United
States can truly take on cases -- interpretation of
nati onal | aw.

CHAI RVAN WHI TE: So, you would rather --
you woul d rat her have vigorous circuits all around the
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country?

JUDGE BROOWFI ELD:  Yes, sir.

CHAI RVAN VWHI TE: And should -- are you
proposing that right now the Ninth Grcuit should be
left as it is, but say, create sone -- sone other
| arger circuits?

JUDGE BROOMFIELD: It may be inpolitic --

CHAl RVAN VWHI TE: O recomrend -- ?

JUDGE BROOMFI ELD:  -- it may be inpolitic
for me to say so, but as to the Ninth Crcuit -- it
should not be. As to the latter, | realize there are
traditions that are involved, and | think -- the

guestion of consolidation. Because | think you truly
are at a crossroads.

Whet her we are going to start at --
continual splits of the circuits, and that's what's
going to happen, if we don't stop it sonetine.

COW SSI ONER: Wl |, does the -- is the
alternative to that sinply to let every court of
appeals grow as large as it will grow in order to
acconmodat e t he busi ness?

JUDGE BROOVFI ELD: Prof essor Meador,
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that's a tough question. And |'ve seen statistics
that show that in sonme period of tinme in the future,
| don't know how many years it is, twenty, thirty,
that there will be 35,000 appeal s out of the courts of
appeal s. Fifty-thousand -- | don't know -- the
nunbers.

A whole lot nore. And I'm not sure how
one deals with that in the future. But if you -- if
your only answer to the problemis to continue to
split, you are inevitably asking for another |ayer of
courts, or you are accepting regional |aw, instead of
nati onal, federal |aw.

| don't know how you -- at some point, |
suppose, the court can get too big. | don't know what
that nunmber is right now. It darned sure isn't
twenty-eight -- the circuit, as it is now.

CHAIRVAN VHI TE:  Could I ask, M. -- is it
M. Butler? Yeah. Do you have any remarks about
whet her or not the NNnth Grcuit ought to be split, in
order to provide sone judges that knew nore about
Al aska?

MR. BUTLER Well, my view on that, Your
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Honor is, first of all, | don't have a criticism of
t he decisions that have cone out that -- that sone
people in Al aska have not liked, in particular, the
(Uncl ear.) -- deci sion.

| haven't studied enough about I|ndian |aw
toreally make a comment on that. But | think that if
we start tal king about getting judges on the circuit
t hat know nore about Al aska, then of course, you'll
have to do that for other states, as well, if those
states feel that they may be under-represented.

And so, in that regard, | don't agree that
we need to do that. | think that when we -- judges of
the Nnth Grcuit sit and nake decisions, | trust that
t hey nake those decisions wisely with thought, and
judgrment. And the decisions that they nmake -- all --
(Uncl ear.)

CHAI RVAN WHI TE:  And there -- there nust

be sone | awers in A aska that know quite a bit about

Al aska.
MR. BUTLER There are, Your Honor.
CHAIRVAN WHITE:  And it |ooks to nme |ike
they are -- they ought to educate these green-horn
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j udges.

MR BUTLER | agree, judge. | think that
is our job to do that.

CHAI RVAN VWHI TE:  Yeah.

MR BUTLER And maybe that's what we need
to put nore focus on.

CHAIl RMVAN WHI TE:  Yeah. Yeabh.

COW SSI ONER: As a practitioner, what
difference would it nmake to you in your work if the
circuit were divided?

W TNESS: Well, Your Honor, | think in
terms of research, and providing our district court
judges with precedent, we certainly -- | don't think
that they would be required any nore to follow Ninth
Circuit precedent if we were in a different circuit.

It's nmy understanding that if the circuit
were to split, we would be in the Twelfth Crcuit.
And so, | think that certainly would create nore cal
for litigation -- would be required, then, | think to
research properly all of the circuits, to present to
our new circuit what we feel should be the precedent.

And realizing that the decisions that the
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district court judges in that new circuit would be
maki ng would be formng at |east a foundation for new
circuit precedent. So, it «certainly would be
substantially nore costly for clients to live in a new
circuit, and then have to, | think, start all over.

If I didn't nentionit, | amcurrently one
of the -- reps for the Ninth Grcuit, and |'ve been
chairman this year. And I'Il be giving that up in the
course of the next nonth. But it's been a good -- a
good nont h.

CHAI RVAN WHI TE:  Wel |, thank you

MR. BUTLER: Thank you.

CHAI RVAN WHI TE:  Any nore questions?

COW SSI ONER: Not fromne, sir

CHAIRVAN VHITE: | think we are through
for the -- aren't we? Not for the day, but -- to go
to |unch.

STAFF: This hearing is dismssed. And we
will take up again at 1:30 this afternoon.

(Wher eupon, a lunch recess was had.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

116

AAF-T-EERNOON S ESSI-ON
(1:30 p.m)

JUDGE GOODW N:  (Recordi ng begun in m d-
sentence.) -- distinguished nenbers of this panel, |
just want to tal k about a very few points. Because we
all heard sonme good speeches this norning, and nmuch of
which | agree wth.

| want to nmention a quality problem W
are criticized in the circuit for being too big. And
one of the criticisns is that we have -- that size
creates del ay.

| disagree with that. | don't think size
has anything to do with delay, except possibly in the
Clerk's office, when we get a big backlog of civi
cases, we don't get them set down on cal endars. And
right now, that delay, in that -- that pre-argunent
delay is caused by not being up to strength on our --
assigned strength in judges.

If we were at our assigned strength, we
woul d probably be pretty close to current. The other
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point is collegiality. | never had the privil ege of
bei ng on the Oregon football team But they had about
42 people on the bus. And | don't think anybody who
was not a menber of that team should have criticized
them for not being collegial. | thought they were
quite collegial. (Laughter.)

On intra-circuit consistency, again, |
don't think size has anything to do with it. If we
made better use of our en banc apparatus, we could
mai ntain consistency of deci si ons. W are
i nconsistent in a couple of areas, partly because they
don't seemto be inportant enough to cause the court

to want to go en banc over them

One problemis that we -- we dispose of a
| ot of cases w th unpublished nenoranda. These
infiltrate into the reporting systens. These

unpubl i shed nmenoranda create m schief, but they don't

get taken en banc, because they' re not authoritative,

and they're not -- they're not precedent.

UNI DENTI FI ED: (Sound interruption.)
Par don ne.

JUDGE GOODW N: I"m sorry. | didn't
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realize that Judge Rynmer -- ny good friend, with whom
| love to sit on three-judge panels wasn't tuned in
yet. But | didn't say anything, Pam that you m ssed.
JUDGE RYMER: That's okay. | think when
you said | wasn't tuned in, you ve already said
enough. (Laughter.)
JUDGE GOODW N | just want to say that if

we have a very good system which has worked for

fifteen or -- nore than fifteen years, since we
started the en banc -- reduced size en banc court.
And Prof essor Helman, |'ve nentioned this

inny witten material, and I'"'mnot going into all the
detail. But Professor Helman wote a very good piece
on this. And he discovered that there is very little
intra-circuit conflict that isn't taken care of by the
en banc court.

In the areas of immgration and soci al
security, those cases don't get taken en banc, because
they don't attract enough attention. But those are
areas that are very fact-specific. And it's difficult
to find any explanation for the fact that different
panel s sonetinmes see those in different ways.
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The cul tural dissonance between the urban
-- the urban centers of southern California, Arizona,
Las Vegas perhaps, and the rural, or nore spread out
areas of Mntana, and Al aska, and Oregon, | don't
think that's a cause of weakness in the circuit. |
think it's a cause of strength.

It gives us a great deal of diversity.
And we have judges on our court from places |ike south
Mont ana, and Prineville, Oegon, and Beverly Hills,
and San Francisco. And Las Vegas, and Phoeni x.

And it gives us a trenendous anount of
diversity and strength. And | think we've nobilized

that diversity in dealing with about a fifth of the

federal litigation in the United States. Wth the
bankruptcy, | think even nore than that.
Finally, on the -- where we are headed.

We know where we've been. And we've conme a |l ong way.
The first time Judge -- Chief Judge -- wanted to split
the Ninth Crcuit was in 1937. About thirty years
| ater, the Ruske Conm ssion took a look at it. And
now, about another thirty years have gone by. W're
still tal king about it.
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But except for the problem that Judge
Kleinfeld nmentioned in his paper about the judges not
being able to read all of each other's opinions, |
don't think size has anything to do with our problem
| sat for nearly ten years on the O egon Suprene
Court. Seven judges, we all read each other's
opi ni ons before they were fil ed.

And | don't think we're going to turn the
cl ock back to those good old days, where we can all
sit around, and read each other's opinions, not matter
how big -- or how small the circuit is.

CHAI RVAN WHI TE: And then forget them

JUDGE GOOCDW N (Laughs.) Yeah. And then
di s-regard. Except for the -- there is talk of
dividing up admnistratively, into regions. W tried
that in the 70's. And Judge Kil kenny, and Judge
Wight, and Judge Skopil, and I, sat in Seattle, and
Portl and, and heard a | ot of cases.

And we found, within five nmonths, we were
starting to decide cases differently than Walter Elvy,
and Shirley Hof staedler, and sonme of our dear friends
down in the south who are deciding the sane kinds of
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cases. And we -- we've got -- we had a court neeting.
W were going to let this experinent run six nonths.

W had a court neeting in five nonths, and
called a halt to it, because our collegiality was
wearing out, and our consistency was becom ng
t hreadbare. So, | -- we had a century -- the first
century in this republic when we had a two-tiered
systemof courts. And then, the century, after 1891,
was three tiers. And now there's tal k about possibly
four tiers.

|*'m bearish about that, because of the
expense. | nmean, the expense now is pretty
substantial. And if we went to four tiers, judiciary,
| think it would be too nuch

The other -- another point that's been
raised is specialized courts. And the |awers who
will still talk to me after 1've been a judge for 43
years are all bearish about specialized courts. I
don't know whether it's their experience wth
adm ni strative agencies, or a conbination of things.

But while | have great respect for the tax
court, and I think that is a successful specialized
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court, | don't know how, while that could be
duplicated in other areas of professional concern. At
| east the lawers that talk to me are not in favor of
much experinentation along that |ine.

And in conclusion, | just strongly believe
that the burden of proof is on those who think that
the system can be inproved by changing certain

boundaries. And I don't think they have denonstrated

pr oof .

I'I'l be happy to answer questions after ny
turn.

CHAI RVAN WHI TE:  Thank you.

JUDGE SKOPIL: Justice Wiite, Judge Ryner,
Judge Browning, and Professor Meador, | am indeed
pl eased that |'ve been invited to testify at this
Conm ssion hearing. | deemit not only an honor, but

a privilege.

| am hopeful that ny experience of having
served on a long range planning conmittee for five
years, and the long range plan which was adopted by
the conference will be of sonme assistance to the
Comm ssion in this awesone chal | enge that you have.
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My remarks, strange as it may seem wl|
be generally directed to the courts of appeal
t hroughout the country. And | w il specifically
mention the Ninth Crcuit only in that you have been
directed specifically to give it special treatnent.

And al so because | sincerely believe that
the Ninth Crcuit has been, and will continue to be,
if it ismintained inits present stature, as a great
contributing factor to the federal courts of appeal.

| -- for five years, | was involved as
chai rman of the long range planning commttee. And

during that tinme, we had outstandi ng assistance from

three consultants. Reese Rosenberg, during his
lifetine. Dean Tom Mengler, of the University of
I11inois. And Jeffrey Jackson, who was a forner

judicial fellow, and now teaches at the M ssissi ppi
Law School

In addition to that, we had great
assistance from our staff at the admnistrative
office, fromthe federal judicial center, under Russ
Weeler's tutelage. And also, that we received great
assi stance from people fromthe private sector, and
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| ong range planning futurists.

We al so received contributions from over
200 individual s, and 62 national associations, as wel
as having had public hearings throughout the country,
as well as the nunmerous neetings with nenbers of both
the state and the federal judiciary.

And that is why ny experience, | feel,
hopefully will be of sonme help to this Conm ssion.

| intend to first offer ny thoughts and

suggestions, and then | will outline the reason why I

make those -- | present those thoughts and suggestions
to you.

First of all, | do oppose splitting the
Ninth Circuit. Secondly, | oppose any imredi ate re-

alignnent of any of the circuits. And third, if re-
alignnent i s deened necessary by this Conm ssion, then
| suggest that larger circuits, rather than snaller
circuits, would be ny preference.

And fourth, | favor nmechani sns which wll
in some way control the nunber of appeals that are
comng into the circuit courts.

Now, the reasons for ny suggestion that
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the Nnth Grcuit should be nmaintained in its present
status is really two-fold. First of all, | think it
wll serve as a pilot, and as a guide to other
circuits, as they increase in size. Projections would
lead us to believe that they will increase in size.

And al so, by conparison, | think the Nnth
Circuit has perforned far above any of the other
circuits in the country. | personally have never read
nor heard any valid reason for splitting the N nth
Crcuit.

It seens logical to me, as the | ong range
pl anning comrittee suggested in its reconmendation
seventeen, that re-structuring or re-alignment should
not occur unless there is reliable enpirical evidence
that denonstrates a dysfunction either in the
adj udicative or the admnistrative process of the
court. Wiich would, in effect, prohibit or prevent
the circuit from admnistering a high quality of
justice, and coherent and consistent circuit court
I aw.

That is hardly the situation as far as the
Ninth Crcuit is concerned. As far as production is
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concerned, they rank third anong all of the circuits
in the United States, as far as nerit determ nations
per judge, 518. Only the Fifth and the Eleventh
Circuit have exceeded that nunber in per judge
determ nati ons.

| think it's interesting to note that the
three largest <circuits, as far as filings are
concerned, are the nost productive circuits. The
adm ni strative function of the NNnth Grcuit is nore
adequately presented, | think, in the Ninth Crcuit
paper, which | just read this norning.

But it seens to nme that the Nnth Crcuit
has really been a | eader in the adm nistrative -- in
the function of the courts. First of all, they are
the only ones to develop a long range plan. That |ong
range plan was actually devel oped before our [|ong
range plan for the United States judicial conference
was creat ed.

The have originated and used bankruptcy
appel | ate panels, a process which | think now has been
recogni zed throughout the United States as a | eader in
that type of appeal. They are -- we have used
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extensively alternate dispute resolution processes.

We have originated a unique conputerized
i ssue tracing system which | think has been very,
very beneficial, and certainly one that | think wll
be copied in the future by other circuits.

And we have created, and are presently
usi ng an appel l ate conm ssi on. | think, as | say,
many of the innovative procedures that have been
developed by the Nnth GCrcuit are nore than
adequately presented in the paper presented to this
Conm ssion by the Nnth Grcuit judicial council, and
by the Ninth Crcuit court.

Re-al ignnent and restructuring, if we use
the -- the long range planning conmttee devel oped, in
its reconmendati on nunber seventeen, | can't see that
there is any dysfunction anong any of the circuits in
the United States.

And if the Commi ssion concludes that sone
re-alignment is necessary, | suggest |arger, rather
than smaller circuits. Presently, | can only think of
two | ogical reasons why you would want to restructure
any of the circuits.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

128

But one being that their workload anong
t he active circuit j udges IS very, very
di sproportionate. The D.C. circuit |ast year had 214
merit decisions per judge, as conpared to -- or, |
shoul d say, that they had that -- that they filed that
many di spositions.

Wile the Eleventh Crcuit filed 792
di spositions per judge. A great contrast, and one
that would indicate that perhaps there has to be sone
nmechani sm est abl i shed to equalize the workl oad anong
circuit judges.

The other is that certainly a |esser
number of circuits would indicate to ne, at |east,
that there would be | esser nunber of conflicts between
the circuits, and a greater opportunity for the
Suprene Court to resolve those conflicts, know ng now
that they do not have sufficient tine, actually, to
resolve all the conflicts between the circuits.

If it's necessary to go ahead and re-
align, then I would think that the best standard to
apply woul d be based upon the filings in the circuit.
And it appears to nme that you're going to be
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confronted with either the filings in the Fifth, the
El eventh, or the Nnth Grcuit. And those filings are
relatively close, as far as nunbers are concer ned.

Controlling appeals, the nunber  of
appeals, | think it's very apparent to all of us that
one of the main concerns that we have, and the reason
that we're here, is the trenendous increase in
casel oad over the last -- well, since |'ve been on the
court, over the last 25 years.

And certainly that substantial increase |
think has come about principally as a result of
Congressional acts. In the last twenty years, they
have enacted some 202 statutes which have a direct
af fect upon the work of the courts of appeal.

It seens to nme that in determ ning what
the structure of the court should be that it would be
necessary to determ ne what the work of the courts
would be. | don't think you can divorce workload from
structure. | think you have to go ahead, and
determ ne what the workload is in order to go ahead,
and provide a conpetent structure, to go ahead and
t ake care of the workl oad.
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| think there are nmany statistics.
Statistics are -- | think you're at risk if you rely

on statistics, as far as projections of the future are

concer ned. But we certainly know that in 1940, |
think there were sone 300 -- or, sone 3,000 appellate
filings. And as conpared to, what '94? | think

sonmewhere over 52,000 filings.

| f we based upon the | ast 55 years of our
experience, if we could rely on those as far as the
future is concerned, | think we would all be so
startled that it would be al nost unbelievable to us.

Because if that happens, of course, we

could have -- | think the projections would say, as
many as over 500 appellate judges. |'m hopeful that
t hat does not happen. And as | say, | think we are at

risk if we rely on future projections.

We do list future projections in our |ong
range planning situation. And the reason we do is not
so much to rely on the fact that there are going to be
that many cases filed, but the fact that we need
pl anning. W do have to plan for the future. And |
think those statistics and projections will indicate
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the reason for that.

| suppose the whole problem in ny mnd
could be solved if we could go ahead and have
discretionary review in the courts of appeal. I
question whether that's going to happen, but that
woul d be a solution that certainly would -- many of
our concerns of today.

| f we cannot have the entire discretionary
review, then I think we should have sone sort of a
limted review of appeals that raise only factual
errors.

And third, that we should create and
expand the role of the appellate comm ssioner. Qur
appel | at e comm ssi oner has done an enornous anount of
work for us. Last year, he had -- sonewhere around
2,000. Wich of course then relieves the judges for
their main responsibility of resolving and decidi ng
conflicts.

| would |i ke to make specific reference to
the long range plan, and principally at pages fifteen
and sixteen, which goes into projections. Al so,
chapter three, which deals with alternative -- with
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the alternative future. Chapter five, which deals
Wi th structure. And chapter ten, which in effect is
confronting the alternate future.

Wth that, | really am -- have nothing
more to say. | think we are all reluctant -- | think

human nature being what it is, we're reluctant to

accept change. | think the legal profession is
particularly wong wth that, and | think the
judiciary is even nore -- with that.

But regardl ess of our reluctance to accept
change, it's here. And we have to go ahead, | think,
the bar and the judiciary has to have sufficient
flexibility to go ahead, and cope with those changes.
Because |'m sure that we're not going to change --

Wth that, | really thank you for the
opportunity to appear here, and to have testified. |
said, having chaired that I|ong range planning
commttee, that | don't relish your responsibility.
But | think your decisions will determ ne | argely what
the future courts of appeal will be to our nation.

So, with that, | say thank you very rmnuch.

CHAI RVAN WHI TE: Thank you. Shoul d we
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question himfirst?

UNI DENTI FIED: Sure. Either one. Do you
want to -- ?

CHAI RVAN WHI TE: Judge Skopil, has the
judicial conference got conmttees that you think wll
keep pl anni ng?

JUDGE SKOPI L: Well, | can answer that
W th sone hesitation. | think maybe -- | think nmaybe
Judge Browni ng was on the conference at the tine this
whol e natter cane before the conference. | strongly
advocated that the | ong range planning conmttee work
cont i nue.

Because | don't think the plan itself is
as inportant as the planning concept.

CHAI RMAN WHI TE:  Yeah

JUDGE SKCPIL: The conference deci ded not
to continue the long range planning comrittee, and
del egated that responsibility principally to the
conference commttees, under the supervision of the
executive conmttee of the conference.

CHAI RMAN VHI TE:  Hmm

JUDGE SKOPIL: So, they -- they are --
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don't know how effective it's been. But they are, in
effect, doing their future planning in that forum

CHAIRVAN WH TE: So, if you don't know, we
certainly don't know whether -- whether they are --
are doi ng what you would call planning for the future.

JUDGE SKCOPI'L: | do not know the answer to
that, Justice Wite.

CHAIRVAN VHI TE: As to --

JUDGE SKCPIL: | wish that | did, because
| feel strongly -- one lesson | |earned, and | m ght
say, when | entered into that situation of |ong range
pl anning, | knew absol utely nothing. But the one
thing | did learn, fromtalking with the futurists,
and the |l ong range planners fromthe private sector,
the plan isn't the inportant thing. 1t's the planning
concept that is the inportant thing.

CHAI RMAN WHI TE:  Yeah. Dan?

PROFESSOR MEADCR:  Judge Skopil, we have
had suggestions along the way at previous hearings
that one way to go to relieve pressure on the courts
of appeal is to shift sonme of the review ng function
to the district |evel, having what you mght call
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district court appellate panels, sonewhat by anal ogy
to the bankruptcy appellate panels, in which you would
have panels of either three district judges, or two
district judges and one circuit judge, sitting to
review certain categories of cases.

Not necessarily everything, but diversity
cases was suggested as one, sentencing appeals was
suggested as another. And there could be other
cat egori es. And once that panel had decided that
| evel of review, then review thereafter in the courts
of appeal or questions of |aw would be by petition for
| eave to appeal, discretionary with the courts of
appeals. Wat is your general reaction to that idea?

JUDGE SKCPIL: That idea was discussed in
chapter ten of the long range plan for an absolute --

COW SS|I ONER: What was - -

JUDGE SKOPI L: Prof essor Meador was a
great contributor of that |ong range plan, as was
Judge Browni ng.

COW SSI ONER: As | recall, you didn't
endorse the idea of those.

JUDGE SKOPIL: W did not endorse that.
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You're absolutely --

COW SSI ONER: And |' mwonderi ng what your
view of it now woul d be.

JUDGE SKCPIL: Well, you want to renenber
that there were four district judges on that |ong
range planning commttee. | think conceptually, the
idea is worth exploring. Because there are so nmany
cases that cone before us, that really should not be
before the circuit. And you have outlined, | think,
sonme of the areas.

One other area that | think is -- it's
alnost crimnal to me the anbunt of reviews that the
social security, disability cases get. They get nore
reviews than the capital punishnent cases. And all
we're reviewing is the factual nmatter, whether there's
substantial evidence to go ahead, and justify the
findings of the adm nistrative judge, or the board.

So, there are nany areas that | think that
woul d be appropriate. Having been a district judge,
| am not too sure that they woul d necessarily agree
with that. | think their workload is sufficiently
heavy. Probably they don't want to take on any nore.
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But again, as | said before, | think with
t he changes we have, | think the judiciary, as well as
the bar, has to be nore flexible in their approach to
t hese probl ens.

CHAI RVAN VHI TE: Dan, didn't we get a
request to neet with the judicial conference commttee
on case managenent ?

PROFESSOR MEADOR: Two conmttees, a
f eder al state commttee, and case nanagenent
committee. And we are neeting with themin June.

JUDGE SKOPI L: The one di sappoi nt nment --
| am speaking, and you haven't even asked nme a
guestion, but this has been on ny mnd. The one
di sappointnent | think the Ilong range planning
conmttee encountered was that | did initially contact
menbers of the Senate and House Judiciary Comrittees,
as well as the Executive branch, not only requesting,
but soliciting contributions fromthem

| am hesitant to say, but the truth is
that we received actually no assistance fromeither of
t hose two branches of governnent. W did -- Attorney
CGeneral Reno did appoint a liaison with the commttee,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

138

who never attended a comm ttee neeting.

W were -- | was given the benefit of an
audience wth Senator Hatch, Senator Heflin, and
Congressman Hughes. And | did have an appoi nt nent
with Senator Biden, who then chaired the Judiciary
Comm ttee, but wound up talking to his staff.

So, that was -- that was a di sappoi nt nent
to me. Because --

CHAI RVAN WHI TE:  Yeabh.

JUDGE SKOPIL: -- the long range -- the
proposed |long range plan, and the long range plan
itself, was circulated to every Menber of Congress.
So, there were two separate -- two separate docunents
that they received. And absolutely no response.

It was amazing to ne that Senator Gorton,
who never contributed anything, or never raised any
guestions about the | ong range plan, now indicates his
desire in this situation.

CHAI RVAN WHI TE:  Yeah. (Go ahead.

COW SSI ONER: Judge  Skopi |, as |
understand it, you think the Ninth Crcuit's size is
no inpedinent to its positioned operation at the
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present tine. And if there were going to be
alignnents driven by case | oads, you would prefer nore
junbo circuits, | don't use that pejoratively, rather
than fewer circuits.

|s there a point at which a circuit can
too big? And if so, what is that point?

JUDGE SKOPIL: You know, that's |ike ask
-- that's why | like relying on projections as to what
the future's going to be. | can't answer that. | do
know t hat based upon what we had before us at the | ong
range planning conmttee state, that we felt presently
there was no need to restructure or split the N nth
Crcuit.

| still feel that's true. Strange as it
may seem our projections have not proven to be true.
The projections of casel oad have not been as rapid as
we anticipated. And I'mthankful for that.

Sonmewhere along the line, and | was here
this nmorning when Justice Wiite asked the question,
how do we keep Congress under control? | don't know
of any reason. (Laughter.) It just seens to ne,
however, that if the citizens of our country knew t hat
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we have two judicial systens running along parall el
with one another in many areas, that they would be
very upset about it.

They' re paying taxes for two systens that
actually, in effect, are doing nuch the sane thing.
Many of the renedi es of those 202 acts of Congress are
already available in the state courts. But | don't
know. M response, when | visited with the nenbers of
Congress was that if it was not politically acceptable
at hone, well, they didn't really want to tal k about
it.

JUDGE RYMER:  Judge Skopil, do you have
any thoughts about -- markers that mght be used to
measure whether a court is so dysfunctional that it

isn't delivery quality justice?

JUDGE SKOPIL: Well, I think I1'd rely on
your judgnent, Judge Ryner. | think that's very
easily ascertainabl e. | think just from what you
would view a circuit doing would reveal that. | don't

have any particul ar --

JUDGE RYMER: Vwell, we've heard from a

number of people who say, for exanple, that the
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decreasing availability of oral argunent, or the
i ncreasing incidence of dispositions that are quite
summary, or unreasoned, and the increased nunber of
unpubl i shed di spositions which nmay tend to have -- or
suggest inconsistency in the law of the circuit, are
troubling to the bar, and to sone judges el sewhere in
the country.

And |'mnot talking particularly about the
NNnth Grcuit. |'mjust saying in general. Certainly
those are trends that one could perceive going on
el sewhere, as well as in the Nnth Grcuit. Should we
be troubled about those things? Is there a limt
beyond which circuits, or courts of appeals shoul dn't
go, in those directions, and still -- still stay on
the correct side of dysfunction?

JUDGE SKOPIL: Well, I'"mgoing to answer
that fromny own experience on the Ninth Grcuit, and
as well as the know edge that | have acquired fromthe
way that the Fifth and the Eleventh Circuits handle
their matters.

| think it's very apparent that there are
many, many appeals that cone before the circuits that
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really deserve little or no attention. And | think
that it's a waste of tine to these circuit judges to
spend a lot of tinme on matters where there is case
precedent already. And thus ignore what -- the
responsibility of nmatters which are of (great
i nportance to the econony of the country, and to the
i ndi vidual rights of individuals.

So, the -- from that standpoint, the
unpubl i shed opi nions do not bother ne. The |ack of
oral argument in certain cases does not bother ne.
Wth reference to inconsistencies in -- decisions
within the circuit, I do not believe that's true.

Judge Goodwi n nentioned Arthur Hell man's
book, or actually, chapter of a book. And | think
that probably -- and | think Professor Meador
acknow edged that in the chapter that he wote in that
same book. That probably has been the nost thorough
study of inconsistencies or conflicts within circuit
deci si ons of any made.

And he was very explicit in saying that
that was not a problemw thin the Ninth Grcuit. So,
t he inconsistencies do not bother ne. The |ack of
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time between filing and di sposition has been answered,
| think, by Judge Goodwin. |It's interesting to note
that the Ninth Crcuit is not the last, as was
represented here this norning, between filing and
di sposi tion.

| think we're maybe third fromthe bottom
of that list. But we are either nunber one or nunber
two, according to ny recollection, of the tine from
argunent to disposition. Wich certainly indicates
that the big problemis that even though their case is
ready for argunent, there aren't sufficient panels to
hear them

And that is largely attributable to the
vacanci es that we've had on our court. W have sort
of conputed in our own mnd that, had all our
vacanci es been filled, we would have had 100 nore
panel s each year, annually, to decide these cases.
And that certainly would nake a big difference, as far
as the backlog fromfiling to argunent.

| don't know whether 1've answered all
your questions or not, Judge Rymer, but | hope that I
have.
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JUDGE RYMER  Thank you. Appreciate it.

COWM SSI ONER: What do you think of two-
j udge panel s?

JUDGE SKOPIL: What do | think of thenf

COW SSI ONER: Yes.

JUDGE SKOPI L: | think there's certain
types of cases where two-judge panels would be
sufficient. | think in other types of cases, even
maybe a one-judge review would be sufficient. W're
tal ki ng about classification of cases, however. But
| do feel that that's an area to explore. And | think
-- 1 think at least from my experience, | think
there's certain cases that need no nore than even a
t wo-j udge or a one-judge review.

CHAIl RVBAN VH TE:  What, for exanple, would
you say a two-panel would be sufficient in your mnd?

JUDCGE SKCPIL: | think any question which
i nvolves a factual issue does not need three-judge
deci si ons.

CHAl RVAN WHI TE:  Yeah. Yeah, well --

JUDGE SKOPI L: And that -- that cones
principally, a lot, fromadmnistrative appeal s.
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CHAI RVAN WHI TE:  Yeah. Well, that's a | ot
of cases.

JUDGE SKOPI L: It's quite a few cases.
But on the other hand, in nost situations, the
standard of reviewis very explicit.

CHAI RVAN WHI TE:  Yeabh.

JUDGE SKOPI L: And if you apply that
standard of review, the outcone seens very obvious.

CHAI RMAN WHI TE:  Yeah. Thank you.

JUDGE SKOPI L: Thank you.

CHAI RVAN WHI TE: Thank you. (Pause.)
Judge Boochever? Wl cone.

JUDCGE BOOCHEVER: Thank you, sir, Justice
VWite, nmenbers of this distinguished Comm ssion. |
think it mght be appropriate if | gave you a little
of my background before proceeding, because it does
give ne somewhat of an insight, maybe a little
different from nost of the other judges that have
appear ed before you.

When | got out of the service in January
1946, | went to Alaska as assistant U.S. attorney.
After that, | was in private practice in A aska for 25
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years, nostly in trial work. And then, | went on to
be on the Al aska Suprene Court from 1972 to 1980
And | served during part of that tine as chief justice
in charge of the adm nistration of that huge state.

Then, | was appointed as the first Al askan
on the Nnth Grcuit Court of Appeals in 1980. So, |
do bring an Al askan perspective, | guess, to ny view
of the court. And when | first went on the court, |
had the idea it was too large, and that it should be
di vi ded.

But after serving on it, and seeing the
i nnovations that were nmade, and the different steps
that were taken, so that there would not be
i nconsi stency of opinions between the panels, | becane
convinced that a large circuit, and particularly the
Ninth Grcuit, did work, and worked well.

| mght say just as an aside, when we were

in-- 1 was inthe territory, all of our appeals went
to the Ninth Crcuit. And | argued nunerous cases
before different panels. And |I'm particularly

rem nded of one cases | had, in which the panel was

not at all as attentive and kind as this panel is.
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The case -- cases normal ly were assigned
to San Francisco. And we'd go down there to argue,
which was a long trip in those days, from Al aska. And
this one particular case | had was assigned to
Portl and, instead of San Franci sco.

And | arrived, and was all ready to argue.
And ny opposing had gotten into the habit of going to
San Franci sco, and had gone to San Francisco. So, the
panel was ki nd enough to postpone the argunent to the
fol |l owi ng day.

Vell, the following day, we got there
And opposi ng counsel, after having al ready been to San
Franci sco, and now back at Portland, started his
argunment. And one of the judges on the panel asked

hima question. And he responded.

And the judge said, "If that's your
answer, that's all | want to hear.” So, ny opposing
counsel said, "Well, do you mind if I go on with ny

argunent?" The judge said, "You can if you want to."
The -- ny opposing counsel proceeded to
argue. The judge took out a newspaper, and read it
for the entire tine. | mght say that that occurred
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when there were nuch fewer judges on the N nth
Crcuit. And I'msure you wouldn't get that kind of
a situation today.

In 1980, when | was appointed, there were
3,738 appeals filed. And at that tine, we had al ready
reached the limt -- the [imt that we have now, of
twenty-eight active judges, and all of them were
participating. In 1997, there were 8,649 appeals
filed, and we had only seventeen active judges nost of
t he year, during the vacanci es.

This was an i ncrease of over three hundred

percent. And if we had a full conpl enment of judges,

it would still be an increase of over two hundred
percent. | think that the circuit has coped with this
situation amazingly well because of vari ous

i nnovations that they' ve nade.

Now, | know that different judges have
al ready spoken about these innovations. And | think
you' ve heard enough about them And |I'mnot going to
go into them in detail. W do have three
adm nistrative divisions, which help handle the
adm nistration of the courts a great deal.
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And we -- | think, with alimted en banc,
we have practically elimnated i nconsi stent deci sions,
as far as published decisions are concerned.

So, | don't think those are any good
argunents any nore for breaking up the circuit.
Another argunent that is nade is in regard to
collegiality. | renmenber the warm wel cone that |
received when | first went on the court, and
particularly from sone of the judges who were
appoi nted by Presidents froma different party from
t he one that appointed ne.

Anong those, | can renenber Judge Kennedy,
now Justi ce Kennedy, taking a good deal of his time to
explain the workings of the court. And various other
judges, likew se, who were very kind, and nmade ne feel
very much at hone.

| think that the size of the circuit has
nothing to do wth collegiality. Most of the
conmuni cations are nmade through E-mail now. And there
are full discussions of issues, particularly when
cases are comng up for en banc consideration. And
the nenbs go into very serious discussions, and al so
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have a certain anount of jokes, and a certai n anmount
of good-natured jostling back and forth.

So that you get that collegiality that you
m ght not get in a nuch smaller court. In fact, |
know that the United States Suprene Court has had
occasi ons where sone of the justices wouldn't talk to
other justices. So, | don't think the size has nuch
to do with collegiality. | think it's nore with the
personalities involved, and how t hey handl e the types
of cases that they have.

| believe that the main push for division
of the Nnth Crcuit has arisen from certain
controversial cases that have been deci ded. These
cases usually involve econonmc interests, and strong
di vi si ons of opinion.

| can recall the spotted ow case
i nvol ving environnmental considerations in Oregon.
This was a case that affected the tinber industry.
And many people felt very strongly about it. Yet, one
of the judge who -- on the panel that decided it for
the Ninth Circuit was a former Suprenme Court justice
of Oregon.
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Simlarly, in the State of Wshington,
there were fishing rights cases. The case of
Washi ngt on agai nst the GQuinoic Tribe of Indians, and
ot her tribes. And that case was a very |ong,
protracted case.

And the final decision was nmade, givVing
certain rights to the Indian tribes to fish. And
this, again, raised a great stormof protest.

Yet, the panel that decided that case that
two judges from Oregon on it, one a district judge
sitting by designation, and the other a circuit judge.
So, regionality, or the size of the circuit, was not
real ly of consideration.

Now, | do believe there have been a few
cases in Alaska where there has certainly been
suggested anmong Al askans that the judges were not
sufficiently acquainted with some of the peculiarities
of that huge state.

One case involved an Al aska |egislated
definition of rural. And the panel that decided the
case equated rural with what is rural in the |ower
states, nanely agriculture, and grazing | and. And
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there were those in Al aska who perceived that this was
a m s-understanding of the | ocal situation.

Anot her case that brought a |lot of
criticismwas a recent case involving a decision as to
whet her | ocal Indian groups could be considered as
I ndian country, having |egislative powers over the
area invol ved.

There were strong protests when the Ninth
Circuit panel held that there were Indian country.
And then, this was reversed by the United States
Suprene Court. And | understand that recently, there
have been |Indian groups that have been strongly
protesting about the reversal.

So, I think when you get hi ghly
controversi al cases, one is going to have peopl e that
are strongly opposed to it, and that will use that as
an attack on the court that makes the deci sion.

| think that the solution in those rare
cases is to have counsel adequately alert the panel to
any regional problens. In any event, a few
controversi al decisions are not grounds for limting
the size of the circuit.
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If we were to consider a limt of, say,
fifteen judges on a circuit, any split of the present
Ninth Grcuit could not do that without splitting the
State of California. And | think al nost everyone
agrees that that's an undesirable result.

| think that one problemis that as the
case load invariably increases, nore judges are going
to be required. If we limt a circuit to fifteen
judges, we're shortly going to require many nore
circuits.

And if that occurs, you're going to have
a layer of court, or at least a court, between the
present circuit courts, and the Suprenme Court, to
perform their function of seeing that there isn't
di screpancy in the decisions of the various circuits.

And | think it's the last thing we need,
is another l|ayer of courts, wth the additional
duration and expense of litigation.

| think there is -- | was pleased to see
that this panel was considering the jurisdiction of
the circuit courts of appeal. It is not specifically
mentioned in your -- inthe Act. But it's certainly,
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| think any di scussion of the structure of the circuit
courts has to take into consideration their workl oad.

And | think that this is where there are
various things that could be done that would | essen
t he workl oad, and thus |essen the need for nore and
nmore judges. Qherwise, | see no solution other than
i ncreasi ng the nunber of judges, and increasing the
size of the circuits.

Now, | amnot going to go into detail on
jurisdictional suggestions. Sone of them have been
made to you already today. Certain ones, such as
certiorari of the court of appeal, and certain types
of appeal s.

There al so coul d be consi dered
adm nistrative courts, such as in the Federa

Enpl oyees Conpensation Act, where the appeals are

taken to an appellate division, and that ends it.
That's the ending of the appellate procedure there.

And there are certain other types of cases, such as

Longshorenen and Harbor Wrkers Act, that m ght have
a simlar appellate division that would end it, or at
| east that would give just a certiorari right to go to
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the NNnth GCrcuit court of appeals.

| think that another neans of addressing
this problemis through alternate dispute resol ution.
We have a fine nediation programin the Ninth Crcuit
at the present tine. And | was excited to hear that
there are many new steps being taken to increase, and
even through Congress, nmake nore alternate dispute

resolution available to litigants.

So, in conclusion, I'd like to say that |
see no reason to split the Ninth Grcuit. | think
that it functions well, and is doing its job. And

that | do think that it would be wise to look into the
jurisdiction of the appellate courts in such a way
that it did not dimnish the rights of those who are
in pecunius fromhaving a right of appeal, and would
not limt what Article Il judges should do.

But at the sane tinme, would have sone of
the other functions that are not essential handl ed by
ot her bodies, or by certiorari.

Thank you, Your Honor.

CHAI RMAN WHI TE:  Thank you. Thank you
Judge. (Pause.) Judge John Sheehy.
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JUDCGE SHEEHY: Menbers of the Comm ssi on,
ny nanme is John Sheehy. | live now in El den, Mntana.
| served for thirteen years as a Montana Suprene Court
Justice. After 30 years of active trial and appellate
practice in Billings, Mntana.

On three separate occasions in that
period, | served as a |awer-designate from the
Montana to the Judicial Conference of the N nth
Crcuit.

| want to advise the Comm ssion that U. S.
CGrcuit Judge Sydney Thomas, who subnmitted a statenent
to you, and who spoke to you this norning, is ny son-
in-law. (Laughter.) However, | practice |law, or sat
on a court for 45 years --

CHAI RVAN WHI TE: You're talking well.
(Laughter.)

JUDGE SHEEHY: -- before he cane into ny
famly. And the views | express are ny own, as his
views are his own. |'monly happy that our views seem
t o coincide.

He cones before you, however, as an
insider judge, fully famliar with the internal
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working of the Nnth Grcuit. | stand before you from
the limted viewoint of a practicing |lawer, and a
state judge, wthin the geography of the N nth
Circuit, for whatever value that m ght have to this
Comm ssi on.

| have not discussed with ny son-in-Ilaw
bef ore hand our respective statenents to you, for the
very good reason that we live 250 m | es apart, and he
is too busy trying to be a diligent judge on this
circuit, on the short-handed circuit.

By and large, the legal conmunity of
Mont ana seenms to be satisfied with the present
structural geography of the Ninth Crcuit court of
appeal s. Qur organized state bar went on record in
1996 in opposition to then-pending legislation in
Congress designed to split Montana off fromthe N nth
Circuit, and into a newcircuit.

Bet ween our state courts, and the court of
appeals for the Ninth Crcuit there is what | have
designated in ny statenment a nutual cordial respect.
Any attenpt to cut Montana away fromthe Nnth Grcuit
woul d have the unfortunate result of shutting us off
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from an inportant source of precedent. This is
because our code |aw cane originally from California.

That state contributes a | arge nunber of
judges to the Ninth Grcuit, who bring with themthe
California experience. The contention that the N nth
Circuit court is domnated by, quote, "liberal
California judges" unquote, is a political shibboleth,
for which there is no substance -- any substance to be
denonstr at ed.

This argunent is an outgrowh of a
perceived political thing that is called the federal
war on the west, that is pushed by some who think that
judicial decisions affecting the Northwest econonies
shoul d be based on regional considerations, rather
than on the need for a national, as opposed to a
regi onal | aw.

Montana's state constitution has in it
several decisions that parallel the federal Bill of
Rights. Wile Montana cannot use its state provisions
to dimnish a citizen's federal civil rights, under
the U S. Constitution, Mntana does not have to march
| ockstep with the United States Suprene Court
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deci sions respecting those rights, but can expand t hem
under our state constitution.

In exam ning such questions, our state
Suprene Court has always |ooked respectfully at
deci sions of the court of appeals of the Nnth Grcuit
for precedents respecting those parallel rights. In
a new circuit, we would be starting over regarding
precedents. | realize that initself, that is not a
maj or consi deration, perhaps, for this Conm ssion
But it does denobnstrate the sea of uncertainty that
would result in the states involved in a split of the
circuit.

However, we have here a Comm ssion that is
mandat ed by Congress to make recommendations. And |
have a fear that sonme of the recommendations mght lie
on the desk, and not be acted upon in nuch the sane
way that happens to the rest of the Conm ssion.

| think it should be really clear that a
split of the court of appeals of the Ninth Crcuit is
not going to happen anytine soon. First of all, the
great weight of the arguments before this Comm ssion,
before the Congress, before the various other bodies

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

160

studying the matter, after the Horeske Conm ssion, is
agai nst carving the Nnth Grcuit.

The | earned judges, the professors, the
experts |I've nmet and chal l enged, and overcone all the
argunents conjured up by those who woul d advocate a
split. The configuration of -- circuit seens to have
the support of the legal community, a very inportant
factor.

Senat or Conrad Byrnes, too, a sponsor of
the Senate bills 853 and 956 -- a few |l egal scholars
advocate dividing the Nnth Grcuit, but instead offer
i nnovative reform neasures, |ike re-defining the
circuit boundaries, or re-structuring the federal
appel l ate court system said, quote, "However, all of
those articles ignore the political reality facing
each of these proposals. Congress is unlikely to
adopt any reform proposal which is opposed by the
| egal comunity."

| think that's an inportant factor. A
further reason why a split of the circuit will not
happen anyti me soon, as no workable plan to divide the
circuit can be or has been conjured up. So far, every
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split either divides California, or creates a new
circuit or «circuits wth wunfair and unworkable
casel oad, distributions of casel oad.

And each new circuit would be under
staffed with judges available to undertake the
adm ni strative work now being handled by the N nth
Circuit. All of this is ably set out for you by
ot hers who have nmade statenents to the Conm ssion

A third reason why the NNnth will not be
split anytinme soon is purely political, and not within
the purview of the work of this Conm ssion. Because
assunedly, this Conm ssion will not nake its report --
will make its report based on what is good for the
country with regard to the appellate future of the
federal judiciary, and without regard to the politics
of the matter.

When politics enters in, we get ridicul ous
results. For exanple, Senate Bill 956 passed the
Senate because the Judiciary Commttee of the Senate
was by-passed, and the Senate Bill 956 was attached as
a rider to an appropriation bill in the Senate
Appropriations Conmittee.
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Had Senate Bill 956 finally passed, we
woul d have had the absurdity of two legal clerk's
of fices at opposite sides of the new circuit handling
only thirty percent of the work of the old N nth
Crcuit.

Fortunately, this situation was avoi ded.
And the only good thing to conme out of the political
process was the establishnment of this Comm ssion. But
if this Conm ssion cones to the conclusion, as | hope
it will, that no workable and fair carving of the

Ninth Crcuit can be recommended by it, there are

still the contentions of sone that -- divisions of the
Ninth can be nmade that will in effect be creating new
districts.

These proposals include such things as
assigning certain divisions within the circuit to hear
appeals from certain judges wthin the circuit.
Future appointnents of appellate judges not to the
circuit, but to divisions within the circuit. And
di viding cases out of the four California districts
anong the divisions.

These suggestions are | ooking only to case
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volunmes in dividing up the circuit. They ignore case
types, which require a different quanitification than
nmerely volune. For exanple, in death penalty cases --
a case nmanagenent issue, plus -- the deploynent of
district judges to panels, and nmany ot her innovative
procedures now in effect in the Ninth Grcuit.

The truth is that creating divisions by
law, | am not clear from what has been -- here,
whet her the proposal to establish divisions is neant
by law, or by internal court rule. But creating it by
law would in effect carve up the circuit de facto.

The nethods of handling the judicial
busi ness of each circuit is better left to the judges
appointed to each circuit. They have the best feel
for the efficient admnistration of the judicial work,
and they all have a wide latitude of options for
innovation, as the Nnth GCircuit has already
denonstr at ed.

| have no idea at present what this
Conm ssion is |learning or has | earned about the other
federal appellate circuits, nor howthey relate to the
whol e appellate system or to the Ninth Crcuit. |
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offer ny comrents only because the Congressiona
mandate to this Commssion included a special
reference to the Ninth Grcuit.

The continuing efforts over the | ast year
to divide the Nnth nust be a terrible distraction to
the judges on that court, and a |l oss of work tine that
coul d otherwi se be devoted to true judicial work.

Sonmewhere along the line, it is ny hope
that sone investigative body, and | hope this
Comm ssion, or perhaps this Commssion will tell the
world that the court of appeals for the Ninth Crcuit
is presently doing its job in a manner that is
conparable to any other «circuit, and -- is
comrensurate with the demands of justice, as far as
can be expected.

And it will surely do even a better job if
it is soon given its full conplenment of judges to
handl e the inportant judicial business of the west.

| respectfully submt that, Your Honor.

CHAI RVAN WHI TE:  Thank you. Do you have
any questions?

COW SSI ONER: I would like to ask --
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Judge Boochever -- Judge Boochever, | wonder if you
could provide a definition of collegiality in the
appel l ate court setting?

JUDGE BOOCHEVER  (Pause.) That's a good
guesti on. | think it comes in, in being able to
conmmuni cate with each other in a civil fashion, and
di scuss cases, discuss issues. | think particularly
it cones in on three-judge panels when one gets a
draft of a decision fromanother judge, and spend as
much tinme on it as your own case, in trying to
strengthen different parts, or nmake suggested changes,
where you work together to get a collegial product
that is better than you woul d get otherw se.

Now, there are social gatherings that are
fun. It's nice to be with other judges, and to joke
with them and to go out with them But | don't see
that as what is the real collegial function in an
appel l ate court.

COW SSI ONER: Does it have anything to do
with how well you know the other judge, how often you
work with him and so on?

JUDCGE BOOCHEVER: | really don't think it
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necessarily does. I know that you can have an
i medi ate collegial relationship with a new judge that
conmes in, or wwth one that you're sitting wth for the
first tinme. So that | don't think it's essential that
you have a long tinme working relationshinp.

Now, long time working relationships
sonetinmes can be good, and sonetines can be bad.
Speaking quite frankly, there are certain judges that
are going to have nore argunents with certain other
j udges, and we've got some exanples on our court of
t hat .

But | don't think that overall, as a
matter of size, you could have them on one snall
court, and they would still jostle back and forth
And actually, the exchanges often give sonme good
insights into problems that you mght not get if
everyone were just buddy buddy about it.

COW SSI ONER: Judge, were you through
now?

JUDGE BOOCHEVER:  Yes.

COW SSI ONER: Judge Boochever, 1 have
asked this question as |'ve asked several others not
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because | have any mndset in this regard, but because
peopl e ask us that, and we ask one another that.

One of your col | eagues recommends doubl i ng
the size of the Nnth Grcuit, and says it can be done
w t hout sacrificing any of the values of appellate
deci si on naki ng.

Anot her of your col | eagues, Judge
O Scannl ai n says that al nost any increase would be too
much. | may be quoting himtoo drastically in that
regard. But certainly, he would not be able to live
with doubling the size of the circuit, according to
his remarks.

Where do you cone down in that argunent?
And by what criteria do we -- should we | ook, to see
when a circuit reaches, or is likely to reach a size
that it becones too |arge, or too cunbersone, or has
to conprom se on too many traditional appellate val ues

to guarantee its product?

JUDGE BOOCHEVER: | think that's a good
guestion. | really don't -- | think we can go a |ong
ways if we have to. | would -- | would prefer that

the jurisdictional aspect be | ooked into to keep the
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case load fromconstantly increasing.

But | do think that as |Iong as we set up
proper systens for resolving any conflicts, and
particularly now that we have conputers that can
instantly draw any ot her case that has the sane issue,
| don't think that increasing size is going to be a
t remendous probl em

| can't say that at sone point it may get
so big that it would be -- that we'd had a real
serious problem One thing is that one has to be
willing to abide by a limted en banc, even though it
does not necessarily represent a mmjority of the
court.

| think we can do that. | nmean, we can
accept that their decision is going to decide which of
two possible conflicting views is going to be the view
of the circuit. And we can -- we can live with that.
If it's an inportant case, and the viewis wong, the
Suprene Court will correct this.

COMW SSIONER: Do | understand you to be
saying, if you put what you just said there in
response to what you said a nonent ago, it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

169

irrelevant to the quality or consistency of appellate
deci sion work whether you deal with strangers, or
j udges you know.

In other words, if you -- or a panel you
sit on, you sit once every three or four years wth
Judge A it nmakes no difference, | take it, from what
you're saying, that you're dealing with strangers, as
di stingui shed fromdealing with judges you really know
and work with regularly.

JUDGE BOOCHEVER: | would say that it
probably nakes little difference. It nay nake sone
difference. But it would nake little difference as
long as the stranger did the sane preparation, and the
sane careful |ooking at the case, as the judges on the
present court do.

If we get a stranger from say, another
circuit, and if he's nore interested in a trip to
soneplace than to really study the case, then you
aren't going to get the contribution and the exchanges
that are neaningful to a panel.

But as long as one gets the type of judge
that 1'mtal king about, then | don't think -- 1 think
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it makes little difference that one is not famliar
with him or her, | should say, too.

COW SSI ONER: Judge Boochever, in answer
to ny last question, | guess you think that by
increasing size, if a necessary concomtant of that is
reduci ng the nunber of oral argunments granted even
further, increasing nmenorandum decisions to an even
greater nunber would not conprom se the quality of
justice that our citizens have a right to expect from
our courts of appeal .

JUDGE BOOCHEVER: Well, --

COMW SSIONER  |s that a fair statement of
how you feel ?

JUDGE BOOCHEVER: | don't think that is.

COW SSI ONER: Ckay. Well, good.

JUDGE BOOCHEVER: | think it's inportant
that the standards be kept wup, and that it's
preferable to have nore judges, and to be able to keep
up those standards, than to shunt off nobre and nore
cases to nenorandum decisions, particularly if one
starts sluffing at the standards, and doi ng nmenor andum
deci sions when they're really tough issues involving
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new -- new facets of the |aw.

Then | think we're conprom sing, and I
don't think that should be done.

CHAI RMVAN WHI TE:  Well, | think there are
sone people who seek -- a solution to our ol d problem
are -- are about five big circuits, or six big
circuits. And | wouldn't -- | wouldn't think that
right nowit's -- that's nuch of a solution. But it
m ght be a solution for the Ninth Crcuit.

If it got too big, that you woul d go ahead
and make another big circuit.

JUDGE BOOCHEVER: You nean naking the
Ninth Circuit into two big circuits?

CHAI RVAN WHI TE:  No. No. No. No. Take
the -- take the Sixth Crcuit, or the Tenth Crcuit,
and make a big circuit out of it.

JUDCE BOOCHEVER: | think the ones in that
judge are probably a little better able to speak to
that. But theoretically, | would see no objection to
t hat .

CHAl RVAN WHI TE:  Yeah. Well, it's -- it's
probably better than taking all of the planned junbo
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circuits, and doing it all at once.

JUDGE BOOCHEVER: | don't -- |I'm sorry.
| didn't follow that |ast one.

CHAI RVAN WHI TE: Vll, if you have a
choi ce, right now, and under present circunstances, if
you have a choice of creating six big circuits, as
agai nst just waiting until you need to have another
one, | would suppose you'd wait to have anot her one.

JUDGE BOOCHEVER: Wl | --

CHAI RVAN VWHI TE: Which would cure the
necessity to have nore judges in the Ei ghths -- in the
Ninth Crcuit. Wll, anyway, don't worry. |'m]just
dream ng. (Laughter.)

JUDGE BOOCHEVER: Well, thank you, Your
Honor .

CHAI RVAN WVH TE: (Pause.) Do you want to
brief? Do we need to brief? Al right. W wll take
a five mnute rest.

(Wher eupon, a recess was taken.)

CHAl RVAN WHI TE: Wl conme. Wl cone.

JUDGE HOLLAND: Thank you, sir. M.
Justice Wite, nenbers of the Comm ssion, | am very
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pl eased to be with you this afternoon. | want to tel
you first that | speak only for nyself in appearing
before the Comm ssi on.

Qur court is one of those that is sonewhat
divided on this issue of whether the circuit should or
shoul d not be divided. Qur senior judges tend toward
W shing to see a division. Qur newest judge sees the
matter |ikewi se. The chief judge and | are opposed to
a division of the Nnth Grcuit.

The second thing that | would say today is
that | believe that the reasons that have been
advanced to you by the circuit itself in favor of
retaining the present conposition of the circuit are
numer ous, and persuasive, and well reasoned.

Third, if | may expand, or reiterate just
a bit what | have said in ny witten presentation, |
think a principle job that this Comm ssion has, before
it is to do sone analysis of the politics that lie
behind your charter to study alternatives for the
structure of courts of appeal.

| believe that you face the very real
probl em of having to tell Congress sonething which
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many of those who support the division of the Ninth
Crcuit do not want to hear. Nanmely, that there is
not any serious fault in the structure of the U S
appellate courts generally, or the Ninth Grcuit in
particul ar.

| have seen no enpirical evidence that
there is anything inherently or fundanentally w ong
with the appell ate deci sion-nmaki ng process as we now
know it. \What we have out there is a problem And
the problem | suggest is that the nedia, and the
technol ogy which supports the public nmedia, have
expanded so greatly, and are able to spread so far and
wi de their notions of what is and what is not right
and wong wth the courts, that those who are
i stening are overwhel ned.

Those who are listening | t hi nk
unfortunately do not have nuch of a frame of reference
within which to evaluate that which they are being
bonbarded with. Those who ought to and need to know
better what is really going on, | fear, are
overwhel ned by the volunme and the intensity of what
t hey are hearing.
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| submt that they are by and |arge un-
infornmed as to the demands which they are considering
for change in the appellate process. Those who have
lost an inportant case before an appellate court
becone the vanguard of those who think that there is
sonmet hing inherently wong with a large court, and
they wvent their frustration over losing their

i nportant case on the nmessenger of the bad tidings, a

court.

Even if we could de-politicize the
judicial appointnent process, judges wll always
reflect their political, | egal , and cul tural

phi | osophies in their decision-making. G ven their
di fferent backgrounds, and given life tenure, judges
will always have different views of the |aw The
honest views of any judge or panel of judges at any
given tine may or may not conport with the dom nant
vi ew of Congress.

Despite these diversities, tough cases

have to be decided, soneone will prevail. And sone
will lose. And the loser will conplain to all who
will listento him Only the nost extrene of changes
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in our judicial systemcould alter this.

And | seriously doubt that Congress is
prepared to replace the advocacy system which we
presently enploy wi th a decision-nmaki ng process based
on conciliation and consensus. And only that kind of
fundanental change would, in ny view, silence those
who woul d otherwi se be the |osers, sone of the whom
woul d di s-nmenber the nessenger.

| do not envy the Conmm ssion the task that
it has before it. You may be in a no-win situation.
You cannot change the views of sitting judges. You
cannot end their terns. You cannot mneke everyone
aware of his or her inportant case.

So, what do you do? | urge you to
consi der and propose sone innovations in a nunber of
areas. | urge you consideration of the tineliness of
t he appoi ntment of judges as a prinmary probl em which
nmust be addressed. If it were possible, we should de-
politicize to sone degree the confirmation process.
That' s probably a pipe dream

You m ght consi der enhanci ng t he
transportability of appellate judges, to snooth out
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the availability of judges between circuits. 1In the
area of decision-nmaking, | urge you to consider the
i npr ovenent of en banc procedur es for t he
consideration for the consideration of difficult
cases.

| urge you to reject the notion that a
court may be divided over its own objections, and for
the purpose of quieting those who have |ost sone
i nportant cases or cases. A circuit division ained at
isolating a judge or judges because of his, her or
their views of the law is wong. Such action would
vi ol ate the i ndependence of the judiciary.

| believe that the courts of appea
generally, and the Ninth Circuit in particular, have
performed well. | believe that with rural staffing,
the Nnth Grcuit could prove the efficacy of a |arge
circuit court. | urge you to tell Congress that there
is currently no valid reason for dividing the Ninth

Circuit court of appeals.

Now, if you will bear with nme for just a
nonent nore, | feel sonme need to respond to the Al aska
situation. It came up this morning with the assistant
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attorney general, who was here in place of her boss
because of the neeting of the |egislature.

That | egislature is currently addressing
one of the very cases which the assistant attorney
general nentioned. They're westling with the rural
residents problens of our subsistence |aw. It is
still not resol ved.

Mention was also made of the |1ndian
Country case. | should perhaps tell you in fairness

that both the Canine Subsistence case, as regards

rural preferences, and the Indian Country case were

mne at the district |evel.

The circuit reversed ne on both of them
And | say with a straight face, and there is a judge
behind ne who will be ny witness, if need be, that
despite this situation, ny situation, | remin
convinced that while Alaska is different in many
respects, it is not really different when it cones to
federal |aw.

Judge Browni ng, you got it exactly right.

The I ndian Country case, the Rural Preference case,

and a whole laundry list of other |land | aw cases, and
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things of that ilk, they are, in a sense, unique to
Al aska. Al l fundanmental |y t urned on t he
interpretation of federal law. W' re talking about
figuring out what Congress neant.

Not what the State of Al aska nmeant. Not
what the individual citizens of Alaska mght w sh
We're tal king about figuring out what Congress neant.
And lots of tines, Congress doesn't speak very
clearly, at least not to ne.

My point is that the Indian Country case,

t he Subsi stence Law case, and a whole laundry |ist of

other cases, were legitimate, good faith disputes
bet ween peopl e who honestly believed their own point
of view Wi received at ny hands a decision that one
si de thought was favorable, and received a different
deci sion at the appellate |evel.

That doesn't necessarily make ne right,

and themwong, or the reverse. It sinply neans there
are different views. There will always be different
views. And dividing circuits will not end that.

Thank you very rmuch for the opportunity to

speak before the Comm ssion this norning.
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CHAI RVAN WHI TE:  Thank you, sir. Judge
Redden?

JUDGE REDDEN: Thank you. Menmbers - -
Justice Wite, Menbers of the Comm ssion, | am here
with three of nmy colleagues, and we do speak for a
majority of our district and nagi strate judges in the
District of Oregon. Al but one nmmgistrate judge
favors a split.

Judge Hogan, and -- | would say, disfavors
the California split, or a split involving a split of
the State of California. And wishes ne to point out
that any split will be the long range solution to the
problens of the judiciary in this -- in this circuit,
or in the nation. And of course, we all nust agree
with that.

But we favor a division of the N nth
Circuit, and appreciate the opportunity to briefly
expl ain our reasons, as well as our preference in the
manner in which it should be divided. Qur reason, at
| east in Oregon, and the reason with other judges |
have tal ked to, district judges favoring a split, is
that the circuit is just too big.
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There are too many panels, and too nmany
possi bl e conbi nati ons of judges on a given panel. W
don't desire a split for any Iliberal versus
conservative theory, which has been advanced,
unfortunately, by the political branches. VWich is
pointless, and has been sonewhat divisive in our
circuit.

Neither do we seek our own little
Nort hwest corner of the world on the theory we can
better adm nister to the needs of the Northwest, or
that they are our constituency. W are not
adm nistrators. W are independent judges.

And we do have the greatest respect for
t hose who have led us in the 80's and 90's. Judges
Browni ng, Goodwi n, Wl lace, and now Hugg. They have
done a good job, and are doing a good job. Three of
them were here today, all of them friends and
col | eagues. But there is just so nuch they can do.

Judge WI ki nson pointed out to this panel
that as the court grew, so do the possible panel
conmbi nations. And the |aw becones fuzzier and |ess
distinct. | won't read this full quote. W've had it
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in several letters to you. | think that that is true.
| think it's inescapable.

The real problemw th a court as | arge as
the Ninth Grcuit is, of course, there are too nmany
panel s, and too many possi bl e conbi nati ons of judges
on any given panel. And there was a question asked
about the neaning of collegiality. Collegiality to ne
does not nean friendship, necessarily, or Dbeer
drinking buddies, like you mght perhaps on the
district court |evel.

Collegiality, it seens to nme on the
appel l ate |l evel is that cooperation and association --
in working together. Someone told you earlier today,
| believe, that it mght be three years before the
same judges will sit on the same three-judge panel in
a circuit as large as the Ninth Crcuit. And |
suggest to you that that is a problem

Judge Parker has told you about the task
of mai ntai ni ng coherence and uniformty when a court
has nore than twelve active judges, though he was
seeking three nore.

Judge Hatchet recalls the old Fifth
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Crcuit as a horror. | don't know the nunber of
possi bl e conbinations here. But inthe Nnth Grcuit,
or as it wll be when there are ten nore judges. And
when you consider the visiting judges, the district
judges that sit on the Ninth Grcuit.

But they had 3,500 when there were twenty-
six regulars and seniors in the draw in the El eventh
Crcuit. And | suggest that we are tal king about
possibly 5,000 or nore. He felt that that rendered
the law uncertain, and it is certainly so. Such a
court cannot keep up with their own opinions, and
neither can the district judges.

W are told that isn't too inportant for
di strict judges, because the lawers will cite the
cases. But the lawers can't keep up with the nunber
of deci sions.

It is the uncertainty of the |aw which
encour ages appeal , and contri butes to nor e
uncertainty. As | said in ny statenent, |awers have
advi sed us that they nust advise their clients when
the question is, shall we appeal, or shall we settle
on appeal is yes, because -- yes, we should both
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appeal or settle, depending on the position, because
we cannot tell you what the position of any given
panel you may draw wi || be.

And that may be just their perception.
But it is a real thing. And | think there is sone
basis toit. There will be nore judges added to this
circuit. It will be -- a split will be inevitable.
| think that the | egislative branch has told us that
it's going to be inevitable. And | hope that this
Commi ssion, even if you do not support the proposition
of a split, we'll discuss with -- in your report what
the best split will be.

| think that either the Ruske panel, as
recommended by Judge O Scannlain, or the three way
split, either one of those two are the best. A
combi nation of those others within the -- that have
been di scussed by Judge O Scannl ain, m ght work. Put
you in sort of a position of a three-judge
Congr essi onal re-apportionnment panel.

But | think at least two of them are
practical, even if one of them splits the State of
Cali fornia. House Resolution 3654 of 1993 by
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Congressman Kopesky deals wth the resolution
admnistered to conflicts by the creation of an inter-
circuit California en banc court, which is not as
conplicated as it sounds. |'ve attached that bill to
ny statenent.

We know that the division of the Ninth
Circuit is not going to solve all the problens,
because this is a structural commttee, and not a
jurisdictional one. Perhaps the jurisdictional answer
woul d be better. Wuld they give -- grant -- to the
circuits, Congress? | don't think so.

Whuld they do away with diversity? |
don't think so. And will they abandon federalization
of crimnal and civil cases? | don't think so. I
think that a split of this circuit in an intelligent
fashion will be of great help to this circuit for the
next decade, and nore.

And when you conpare it to what wll
happen if we remain the sanme, and sinply continue to
grow, | think you will arrive at that sane concl usion.
| hope the Comm ssion makes a positive contribution,
suggests the appropriate division of the circuit, even
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if you do not unani nously endorse the concept.

Thank you.

CHAI RVAN VWHI TE: Thank you. Judge Van
Sickle. You may approach the bench, or the podium or
wher ever you want to talk about. All right.

JUDGE VAN SI CKLE: Thank you, M. Justice

Wiite, and nenbers of the Commssion. M nane is Fred

Van Sickle. | ama United States District Court judge
fromthe Eastern District of Washington. | reside in
Spokane.

| speak primarily for nyself. But | also
speak in accordance with the general philosophy, as
well, of the chief judge in the Eastern District of
Washi ngton, Judge WIIliam Ni el sen.

It's always difficult I think when a tria
judge is taking a position that is contrary to the
appel | ate system to not make it appear as though it's
a personal criticism of that -- the personne
i nvolved. M/ coments and concerns are not at all,
and should not be wunderstood to be a persona
criticismof any of the judges or the staff of the
Ninth Crcuit whatsoever. They are not.
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To give you sone idea of ny background, I
ama country trial judge. | started out in the state
system in the State of Wshington, in eastern
Washi ngton. And served fifteen-plus years as a state
trial judge, and have served just about seven years on
t he federal bench.

My concern with the situation involving
the Ninth Crcuit is the extrene nunber of cases and
determ nations that are required to be made by a
circuit of that size. \Wien we are talking about a
caseload that is approaching alnbst 9,000 -- 8,600
cases to be considered by -- as indicated, as |
understand the nunbers, the nunber of panels that are
i nvol ved in maki ng those deci sions.

The risks and concerns with conflicts in
the cases, and the risks of uncertainty, are
significant. They create, | think, difficulties for
everyone. | think the judiciary, the trial bench, has
adifficult time keeping up with what the lawis on a
day to day basis, in order to be able to nmake
deci si ons on cases, and on noti ons.

And | woul d suggest that that al so, that
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uncertainty, which is so inportant, | think, for the
general practitioners of |aw, and people practicing in
the federal courts, to know and understand what the
law is, or have a good idea of what to be able to
predict what the law is, to advise your clients,
becones very inportant.

| am convinced that this also results in
more litigation. And thus, we end up with nore
litigation, and nore uncertainty. And | -- | have not
yet had it happen, but | had a friend tell ne on the
phone the ot her day, soneone from outside any of the
districts that are here. But also as part of the
Ninth Crcuit, commented that counsel in his court
said, judge, you can rule as you see fit, of course.
But we'll take it up, and see what panel we m ght get
inthe Ninth Grcuit to tell us what the lawis

| don't mean to be personally critical
but it has reached the point, and it is a function
that is explained, as well, in that article that

submtted to The Wall Street Journal, but that then

was re-published in the publication of the Federal

Judges Association, the My issue of [In Canera,
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published this article, re-print from The Wall Street

Journal, that was authored by Chief Judge WI ki nson of
the Fourth GCircuit, talking about the size of
circuits, and tal king about the size of the federal
judiciary, in general, his principle concern. But
addressi ng the concerns of the size of the district of
the appell ate court system

| woul d say those things do apply. | know
you' ve heard them over and over, | suspect. And the
concerns expressed by the people who nentioned themto
you. And | think they're real. They are a concern.
And | think the question conmes down to a very
difficult determ nation.

And that is, should there be a split of
the Nnth Grcuit? And should that happen? And is it
really, even nore -- to say, is it the tine now cone?
| am convinced that the size of the circuit, not
geographically, but in terns of caseload, in terns of
the work and energy that has gone into, to do the
wor k?

And | am m ndful of the difficulties with
t he vacancies, and the use of technology in an effort

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

190

to deal with the problens that are there, that have
been done. But | would submt to you, and ask that
this Comm ssion give very serious consideration to a
division of the circuit. Not because the people in
the circuit, whether the judges or the staff, are in
any way not doing their job.

It's because of the difficulties of
uncertainty, the difficulties and problens wth the
judiciary, the bar. And probably nore inportantly,
the litigants, who nust then wonder what the federal
law is, and nust litigate it. And nust be involved
with the wuse of their resources to nmake the
determ nations, as it relates to their litigation.

Thank you very nuch for allowing ne to
express ny concerns in regard to these issues. Thank
you.

CHAI RVAN VHI TE:  Very well. Do you have
any questions?

COW SSI ONER: Well, let nme ask Judge
Hol I and, you can answer fromthere if you keep your
voi ce up, Judge. Do you -- do attorneys in Al aska
share the perception that Judge Redden and Judge Van
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Sickl e spoke of, that it depends on what panel you
get, as to whether the appeal will succeed or not?

JUDGE HOLLAND: I n all candor, sir, | have
said that nyself. And | do hear that.

COMM SSI ONER:  There appears to be a study

JUDGE HOLLAND: | don't -- I'msorry, sir.

COW SSI ONER: There's a study by
Prof essor Hel man, whi ch woul d indicate his exam nation
of enpirical data, does not show that to be the case.
Now, he admits to some -- | don't know the right word.
Shortcom ngs, perhaps, in his research, or sone
aspects that aren't conpl eted.

But if that were the case, you woul d think
it's still the perception in your district that that
i s the case.

JUDGE HOLLAND: I think there is a
perception that it nmakes a difference which panel you
get. And | suggest that that circunmstance exists in
any circuit. And of course, the bigger it gets, the
nore conbi nations there are.

But | do not think that dividing this
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circuit or that circuit or the other circuit is going
to solve the problemfor those who say, gee, if | get
a panel made up of Judge A, and Judge B, the case is
going to go one way. But if | get Cand D, it's going
to go the other way. | think you can have that on a
five judge court.

COW SSI ONER: One other observation
there is nobody on this Comm ssion, | believe, who can
predict where this Comm ssion stands on any point
that's been discussed today. But 1'Il take the
liberty of predicting, we won't recommend to Congress
they de-politicize the selection of federal judges.
(Laughter.)

And from where | sit, that's fine. But
were that true twenty years ago, we m ght have a | ot
of new faces in this room

JUDGE HOLLAND: It sure is true.

CHAIRVAN VHITE: | wonder if | mght add,
Judge Holland, a question of, we've heard various
argunments about what | think for short is called
regi onal i sm That the whole federal judicial
structure is based nore or |ess on a regional basis.
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Not exactly in every situation. But nore or |ess
hi storically. You've got a New England circuit,
you've got a md-Atlantic, you' ve got South-eastern,
et cetera.

And the lower -- planning commttee nade
a point of saying that appellate courts, that the
litigants shoul d have access to appellate courts with
judges drawn fromtheir region. Now, and then we al so
have heard that one cannot say that Arizona and Al aska
are in the sane region. And you have a situation here
that is inconsistent with the concept of regionalism
historically, and currently.

What would be vyour answer ? I's
regionalism in that sense, a legitimate factor to be
taken into account in designing circuits?

JUDGE HOLLAND: Well, certainly from an
hi storical standpoint, | think one can say that has
been a factor. Now, | think one can look at the
Paci fic Northwest, and say with a straight face that
Al aska, for exanple, has nore of an affinity for that
whi ch goes on in the Pacific Northwest than it does
for what goes on in Arizona.
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That's true. | also think that it's true
that there is a high level of inportance for the
entire Pacific coast that we have a unified |law for
the entire Pacific coast. W in Alaska have
significant business dealings with the entire Pacific
coast.

And in sone neani ngful sense, | suggest
that the Pacific coast is a legitimate, recognizable
regi on, when one speaks of having appellate courts
serve, in sone sense, on a regional basis.

If that's not too waffly an answer, yes,
| think it's a factor. But I'm not prepared to
concede that the Ninth Circuit fails in that regard.

CHAI RVAN WHI TE:  (Pause.) Thank you.

COW SSI ONER: | have no ot her questi ons,
no.

CHAI RVAN WHI TE: Judge Barbara Jacobs
Rot hstein, U S. District Court, Western District of
Washi ngt on.

JUDGE ROTHSTEIN: Good afternoon. | am
sure by now you' ve heard a | ot of testinmony froma | ot
of different people. If | were sitting where you were
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sitting, I would probably rule that I am cunmul ati ve,
and di spense wwth nme. But | do appreciate --

CHAl RMVAN  WHI TE: Oh, | know. But
cunul ati on neans sonetines convi nci ng.

JUDGE ROTHSTEIN. | hope so. | appreciate
the opportunity to be able to speak to you. WMany of
us judges haven't had a chance to argue a point for
many years, so this is a good occasion for us to do
t hat .

CHAI RMAN WHI TE:  Uh- huh.

JUDCGE ROTHSTEIN: 1'd l'i ke to address sone
of the questions that you have asked concerning the
regionalism and whether they're -- that should be a
factor that counts for or against the splitting of the
circuit.

| would proffer that regionalismis a poor
idea in splitting the circuit. The idea that we coul d
have a Northwest circuit that, either through its
judges, or its considerations, is fitted to the needs
of a small section of the country, is something that
shoul d not recomend itself to this panel.

We on the Wst Coast, as Judge Hol |l and
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poi nted out, are increasingly facing a nunber of | egal
matters that inpact the region as a whole. It's not
just international law, and the fact that we as the
Pacific rimare constantly dealing in an area where
it's a great advantage to have a common body of | aw.

But there's admralty | aw, where the trade
is going up and down the coast. And of course,
there's environnental |aw As | pointed out in ny
statenent, mgrating species have very little regard
for state lines, or circuit lines. And indeed, the
Conmi ssions and adm nistrative needs for dealing with
t hese have been on a broad geographical basis.

The Fisheries Conmission is a Pacific
Coast Fisheries Commssion. It isn't divided in sone

arbitrary manner between the Northwest and the

Sout hwest .

Fragnenting the circuit runs counter to
t hese needs. Qur Supreme Court is the ultimate
deci si on naker. It's already faced with countl ess

| egal disputes anong many circuits. And additiona
conflicts, by putting in an additional circuit, is not
going to | essen those conflicts. O, it's not going
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to make the | aw any nore certain.

The function of the federal courts, |
woul d submt, is to fashion a uniform national [|aw
And sectionalism is not an advantageous quality in
advanci ng that uniformbody. H storically, the Ninth
Circuit has been a common geographic area. |Its |egal
tradition has developed wth the entire picture of the
circuit.

In sonme areas of the country, history and
geography have dictated the creation of smaller
circuits. And so be it, they have their smaller
circuits. But our legal history and tradition, and
that of the Wst, has shaped itself around a | arger
circuit.

| think it's a fine history, and | think
we should maintain. And | do think it's working well.
The idea that multiple panels creates an uncertain
body of law, | suppose nultiple circuits, it's
i nherent that there is going to be an uncertain body
of law, as long as it's not going to lessen it to have
an additional circuit.

You're just going to have another
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possibility of a split between the circuits, and
create nore law for the Suprene Court. Wi ch |
suppose may be fine, but | don't think is going to --
uncertainty is part of the law, part of the
devel opnent of the | aw.

| do not think that -- the fact that there
are so many panels has nade that big a difference.
The circuit has nade a concerted effort to keep track
of its decisions, to circul ate those deci si ons anong
its judges. And as technol ogy increases, the facility
with which that can be done, | think that Kkind of

probl em can be resolved within the circuit as it now

st ands.

Any questions?

CHAI RVAN WHI TE: Thank you. If we do
have, it will be after this young man.

JUDGE ROTHSTEIN: Ckay.

UNI DENTI FI ED:  (Pause.) Do you want Judge
Dwyer to start?

CHAI RMAN WHI TE:  Yes.

JUDGE DWYER May it pl ease the
Commi ssion. It's been a while since |I've had a chance
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to utter a phrase |like that. But | did have good
fortune to practice law as a trial lawer in Seattle
for thirty years. And |I've had the nore recent good
fortune to serve as a district judge here in this
building for ten and a half years.

Neither of these jobs automatically
i nfluence admration for the court of appeals, which
after all, can take away what you've won as a trial
| awyer, or reverse a judgnent that you' ve | abored over
as a trial judge.

And yet, | do admire the Ninth Crcuit,
and | believe for good reason. In my experience,
whi ch includes sitting occasionally as a nenber of a
t hree-judge panel in the court of appeals, this court
of appeal s functions very well.

It's been nentioned today that there are
28 judges, or there would be 28 judges if the
vacancies were fill ed. | see that as a strength,
rat her than a weakness. This group of judges, drawn
from all over the far Wst is a diverse, nulti-
tal ented, and highly dedi cated group.

It's been asked, does it depend on what
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panel you get? | think, really in nost cases, and
this was ny observation as a trial |awer, as well as
now, in nost cases, it does not depend on what panel
you get.

Cccasional |y, of course, that can nmake an
inmportant difference. But that's true in alnost every
court. Starting in the trial court, sonething my
depend on what trial judge you get. And in any
appel late court of any size at all, the outcone nmay
have sonething to do with who is on the panel

But I, for one, would rather be reversed
by a diverse court with an anple supply of judges from
vari ous backgrounds and inclinations, than by a
smal | er nonolithic court.

| think those who favor a small circuit
may be forgetting the ancient wi sdom be careful what
you ask for, because you mght get it. These things
can change very rapidly. And those who expect a nore
favorabl e result eventually froma snaller court could
easily find the tables turned very quickly. And that
kind of outcome is not going to fit anyway.

It's been asked iif this court is
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collegial. If by collegiality, we nean respect for
precedent, respect for each other's views, the answer,
by and large, in ny experience, is yes.

Does this circuit produce a coherent body
of law? Again, | say yes. Now, by no neans can |
take full credit for this, since | am helped by |aw
clerks who are brilliant with conputerized research
which is beyond ne. But | find it not difficult to
nail down the circuit's answer to a particul ar point
of law, as well as can be done with any other circuit.

Qobviously, there are anbiguities and
difficulties. If there were no anbiguities or
difficulties, we would now be out of business, or at
| east have very little to do. But coherence | think
is a value maintained very well wth the N nth
Crcuit.

There is the question of tineliness. |

t hi nk by national standards, and national conpari sons,

the Ninth Crcuit does well, particularly given its
short - handedness. But | do think also that al
circuits need to inprove. | think lack of tinmeliness

is a chronic shortcomng in the entire federa
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appel | ate system

| seized upon one word in the Conm ssion's
invitation to coments. |t was the word processes.
The Comm ssion invited comments on processes, as well
as structure. And seizing on that, | included in ny
written subm ssion a suggestion as to process.

Which is very sinple. It's that we take
a page fromthe British appellate book, and decide
sone appeals where the outcone is clear, and sinple,
and unani rous, fromthe bench, rather than retiring,
t aki ng t hi ngs under advi senment, goi ng hone, drafting,
re-drafting, circulating, et cetera. Wiich is tine
consum ng, and in a non-precedential case, | think is
very unnecessary.

| believe that kind of reformcould nake
a big inprovenent in our work, that is, in the court
of appeals work. And of course, that's just one
suggestion of many that could be made.

In the future, it seens clear that all
circuits will growin terns of the nunber of judges.
The supply and demand for justice will assure that no
matter how much any of us may wish for a small group
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of federal judges, Iimted either by a cap, or by sone
other neans, | sinply don't think it's possible, given
the public demand for federal justice in this country.

And faced with that, we wll not solve
anyt hing by chopping up circuits. The states of the
far West have a great deal in common: hi st ory,
culture, economcs, commerce. And in regard to five
of them a sharing of the Pacific rim

These states need a unified body of
federal law. |'mspeaking today only for nyself. But
| do not believe that there is any w despread
sentinent anong the public or the bar to split off the
Nort hwest fromthe rest of the circuit.

O course, | respect fully the views of ny
col | eagues and ot hers who disagree. But in terns of
public opinion, and sentinent of the bar, | do not
think there is any strong novenent, or even any
majority movenment in that direction, nor should there
be. And | think what sentinent there is, at |east as
expressed t hrough Menbers of Congress, derives chiefly
from di sagreenent or dissatisfaction, with the very
smal | nunber of decisions, out of thousands recently
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decided by the Ninth Grcuit.

It's hard to inmagine a poorer reason to
break up a judicial circuit. This brings to mnd an
historic event of 60 years ago, when out of
di ssatisfaction wth sonme decisions of the Suprene
Court over neasures of the New Deal, President
Roosevelt made a very determned effort to change the
structure of the Suprene Court.

H story has vindi cated the judgnent of the
majority who rejected that, and stayed with the
existing structure. And of course, tinme took care of
the problem Just as it will take care of anyone's
di ssatisfaction problemw th particul ar decisions of
this circuit, or any other circuit.

Every judge, every court of appeal s judge,
every district judge, even every Suprenme Court judge,
has only a brief |ease on office. And tine will soon
resolve these disputes or disagreenents over
particul ar cases.

And | think it's inmportant to note that
that is all the nore true in a large circuit. 1In a
small circuit, or in a one-judge county court, it is
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much easier to get stuck with a cast of characters
t hat breed w despread unhappi ness.

In a larger circuit, we have a better
chance, and | think we have a denonstrated record of
being able to i nprove any areas of judicial decision
maki ng through the normal traditional appointnent
process, the appointnent and replacenent process,
Wi thout trying to divide circuits.

| do not believe we should divide circuits
at this point in history. Rather, we should try to
make themwork better. And |I'mconvinced that we can
do that.

Thank you very nuch, and I'd be glad to
respond to any questions.

COMW SSI ONER: | have no questi ons.

PROFESSOR MEADOR Do you -- Judge Hol | and
a while ago tal ked about the perception of |awers,
and even hinself, that the decision you get on appeal
depends on the panel you happen to draw. Does either
one of you sense that perception anong the |awers in
your districts? Anpong the judges on your district
courts?
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JUDGE DWER: |"ve heard that said,
Prof essor Meador. But it always coll apses under cross
exam nati on

PROFESSOR MEADOR:  You nean the deci sion
does not depend on the panel you get?

JUDCGE DWER I n nost cases, |'mconvi nced
it does not. There are sone cases, cases of
particular difficulty, or the cutting edge of the |aw
in sonme respect, where who is on the panel certainly
does nmeke a difference.

But | think that is an inherent condition
of life in any court where you have nore than one
j udge assigned to the case?

PROFESSOR MEADOR: Wl |, does it follow
fromthat the |l awer -- the nunber of possible panels,
the greater the degree of uncertainty there will be

about out cones?

JUDGE DWER: | don't think so. Because
there are so -- only so many basic judicial points of
Vi ew. Sonetimes they're called conservative and
liberal. These are two terns of doubtful clarity, in

my opinion. But perhaps we all have a rough idea of
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what -- there are not 3,000 orientations. There are
not even 28 different fundanental orientations. There
are a very few

And the conbi nations of judges that we get
| think bring a richness, and a diversity to the
process. And a freshness to the process that easily
becones lacking if a court beconmes too small
Sonething like the jury system in a way, | ama great
fan of the jury system And one reason | amis that
it brings freshness and newness to every case.

Al though a large court doesn't bring
newness to every case, but in a sense, it does bring
freshness. And | think that is a trenendous advant age
we have. And | think those who woul d prefer, say, a
five judge circuit, or a six judge circuit, to a 28
judge circuit, if they were to realize that goal,
woul d soon becone very di sappoi nt ed.

CHAIRVMAN WHI TE: | think -- | think that
is all.

JUDGE DWER: | thank the Conmm ssi on.

CHAI RVAN WHI TE: Thank you. And t hank
you, Judge Rothstein. (Pause.) You may go ahead.
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MR TRUE: And |I'mpleased to be here this
afternoon to speak with you for a few m nutes about a
court that | spend a good deal of tinme working for.

| am an attorney for the Earthjustice
Legal Defense Fund. W are a public interest |aw
firm W practice in the area of environnental and
natural resources |law. W have a nunber of offices
around the Ninth Grcuit, four. And we have handl ed
cases that have arisen in just about all parts of the
circuit, from@amto Al aska, Southern California, to
Mont ana, Arizona, and just about any point in between.

We have also followed the issue of re-
structuring the Ninth Grcuit for at |east the |ast
hal f dozen years. Because in the late 1980's and
early 1990's sonme of the environnental cases we were
i nvol ved in appeared to provoke a response in Congress
that the circuit should be divided, because one part
of the circuit didn't understand another part.

So, it's an issue that | have sone small
famliarity with, certainly not as deep as nmany of the
people that you' ve heard from today. And ny
famliarity with the court, and with the issue of re-
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structuring the court, |leads ne to have three points
that | would like to offer you today.

The first is, that the court, as it's
structured now, 1is working fine. That is the
perspective of a lawer to witing briefs, filing
cases, filing notions, speaking with the clerk's
office, and dealing with the court on essentially a
weekly basis, sonetinmes nore often

The notions we file get responded to. The
clerk's office is very helpful, it's very pronpt.
Cal endaring of matters is handled well. W are not --
we haven't experienced having cases |ost, or things
di sappear into that large Nnth Crcuit. They are --
t hey know when things cone in, and they respond to
t hem

| think if there is any problemthat |I see
in the court today, it is that the current nunber of
vacanci es on the court has somewhat del ayed the tine,
my perception is, has sonmewhat delayed the tine
bet ween conpl eti on of the hearing and cal endari ng of
ar gunent . But | believe that the problem wth
vacanci es on the court lies somewhere else than with
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the structure of the court itself.

The court has over the years done quite a
good job of taking advantage of technology to work
with and track the many appeals that are filed in
front of it. | can only recall one occasion in the
last ten years when on a point of |aw, under the

National Environnental Policy Act, two panels were

considering the same issue.

pinions that took a different position on
that issue initially came out, but that was
I medi ately recogni zed by the court. The two opinions
were withdrawn. The panels concurred. And a conmon
position on that particular point of |aw was adopted
by the circuit, and has worked fine ever since.

| think where | cone out on this point is
that just because it's big doesn't nmean it needs to be
broken up. The court of appeals is not McroSoft.
It's not a division of McroSoft. It is an
institution that has served this region extrenely well
for over 100 years.

And its innovation, and managenent of its
di verse casel oad should be allowed to continue. And
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it should be allowed to pioneer, essentially, the
future of large circuits. Because at sone point, we
may want nore of those, rather than fewer.

The second point | think I would make is
that in the area where | work, there are actually
advant ages of the current size of the Ninth Crcuit.
In the natural resources area, we are often dealing
wth |arge eco-systens, |arge geologic formations,
river systens that cover several states.

And there are advantages to having one
court that announces a rule of law for that whole
system rather than potentially two courts that would
go in different directions. There are some exanpl es
of that that come to m nd. Recently we have been
i nvolved in cases of the protection of habitat for a
nunmber of birds that have -- that live from San
Franci sco to the Canadi an border.

W are involved nowin litigation over the
protection of sal non which range up and down t he West
Coast . Havi ng those kinds of natural eco-systens
di vided between two courts of appeals could raise
difficult issues for agencies and litigants to deal
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For exanple, right now, the Nnth Crcuit
and the Tenth Circuit, have a different view on
whet her an environnental inpact statenent is required
for the designation of critical habitat under the

Endanger ed Speci es Act.

The current di vi si on, the current
geographic division between the Nnth and Tenth
CGrcuit, has not, to ny knowl edge, created a situation
where that difference of views has caused an agency to
wonder whether it should prepare an environnenta
i npact statenment or not because part of the species
ranges in one circuit, and part in another.

If you were to divide the Ninth Crcuit,
you woul d have that probleminmredi ately. Because the
sal mon, for exanple, are listed from California to
Washi ngton. And you have a question of whether the
designation of «critical habitat for that species
requires an EIS. Perhaps it would in Washi ngton, and
not in California. Wat does the agency that covers
both of those states do in that situation?

Those probl ens certainly are not
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unsol vabl e. But it seems to ne that there is no
reason to go out and buy that set of problens when you
have a court that is working perfectly well.

There has been, at least in the past, sone
suggestion that part of the court, as | nentioned
earlier, take different views on legal issues than
ot her parts. And that has been suggested in
particular in the environnental area, when the
division of the circuit was proposed in the early
90's. The suggestion was that sone of the judges from
California didn't understand natural resource issues
in the Northwest, and were inmposing their views.

Twi ce we have | ooked at three or four year
sets of opinions of the court in the environnental
area. And we are unable to find that difference in
views, if it exists. W have | ooked at anywhere from
75 to 100 cases over those periods. And in cases
where there are two California judges on the panel, a
successful environnmental ruling is just as likely to
be reversed as it is when there are not two California
j udges on the panel.

| don't think you can draw a concl usion
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that there are geographic prejudices within the court.
Certainly not in the environnental area.

| guess | would add also a point that
Judge Dwyer made earlier. It seens to ne that if that
restructuring a court to change the outcone and
opinions, to change the substantive outcone of
opinions, is a poor way to run a railroad. It is not
consistent with the kind of independent judiciary I
think we all enjoy in this country.

And as Judge Dwyer pointed out, the first
experience with that, court packing, in the 30's was
rejected. And | think anything that even hints of
t hat approach shoul d be questioned very, very closely.

It's -- court packing is not sonmething that we need
in any form

| think the last point | would rmake is the
one that | ended up with in ny witten statenent
which is that there are inportant institutional, or
i nportant issues of institutional, inter-institutiona
respect, at issue in the question of whether to divide
the Ninth Grcuit.

The courts have been very careful of
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interfering in the internal self-regulation of the
Congress. The Congress has been very careful about
interfering in the internal self-regulation of the
courts. And | think that's reflected in prior
| egislation that allowed courts to seek to split if
they wanted to, but didn't seek to command to that.
And it's reflected in a nunber of judicial opinions
regardi ng the |egislature.

| think it would take extraordinary
conpel l'ing evidence for one branch of the governnent
to go in, and re-structure another, over the
obj ections of the people serving in that branch. And
| think for that reason, alnobst alone, the views of
the judges of the Nnth Grcuit of the attorneys that
practice before it, and those who work with the court,
shoul d carry tremendous weight in the deliberations of
t he Conmi ssi on.

And those views currently are in favor of
allowing the court to continue its good work, and its
experimentation with making a large circuit effective,
and responsive to the people in the region that it
serves.
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Thank you.

CHAI RVAN WHI TE:  Thank you very nuch.

MR. TRUE: |'"d be happy to respond to
gquestions, or wait. However you liKke.

CHAI RMAN WHI TE:  Thormas Hillier?

MR HLLIER Hllier. Thank you, Justice
Whi te, and honorabl e Conm ssi on.

CHAIRVAN WVHITE: Hillier --

MR HLLIER The Irishin ny famly took

away that French flourish that m ght otherw se have

been there. So, Hillier it is.
As | have listened to many of the
conversations this nmorning, and this afternoon, | am

probably going to have to struggle to say sonething
new. And stand here | ooking for the back door in case
| get too repetitive.

So, to make sure there is something a
little new, let ne begin by saying that | speak on
behal f of federal public defenders for the entire
Ninth Crcuit, although you wll hear from other
defenders in two days, down in San Franci sco.

| also speak as a third generation
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Washi ngt oni an. I was born here in Spokane,
Washi ngton. M great-great-uncle, John Earls, was the
first state senator fromBellingham sat on the first
state legislature in this state in 1889.

Thus, to use Senator Gorton's phrase, |
have parochial feelings, indeed, roots that run
generations deep. | have an affection for the State
of Washington and the Pacific Northwest that is truly
i mreasurable. And I'malso a public defender. Which
is another way of saying, | lose in the NNnth GCrcuit
probably nore often than the Ninth Crcuit loses in
t he Suprenme Court.

So, | should be afraid of the N nth
Circuit, in favor of the split, given that pedigree.
The reality is, | strongly, as a personal matter, and
on behal f of defenders oppose the notion of dividing
the Ninth Grcuit.

' mnot anxi ous about California. | heard
t hat phrase earlier this norning. In fact, | don't
know what that phrase nmeans. | don't understand it.
| don't get it. 1In fact, | would join what were truly
el oquent comments of CGovernor Locke earlier today, if
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| mght. W share with California, and indeed, with
all the states that occupy this circuit, a common
cultural, commercial, and coastal identity.

And for the purposes of ny coments, |
will call it the Western Pacific identity. And a huge
part of that identity is the NNnth Crcuit court of
appeals. And in trying to understand why the circuit
shoul d be divided, what | did first in preparing for
this opportunity was, try to think about what the
Ninth Crcuit is.

And what | see is decades of tradition, an
illustrious and truly lively history. A rich, full-
bodi ed, cohesive stew of Wstern jurisprudence, a
whol e bunch of dedicated judges, very hel pful judges,
respectful and coll egial judges.

Thousands, literally, when you take into
consideration the entire circuit, and its judicial
infra-structure, thousands of staff. Institutions,
and courtroons, and court houses, and literally dozens
of innovative and successful prograns and initiatives
that were begun by the judges in this circuit, to make
it nore efficient in its admnistration of justice.
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So, when | think about what it is, |
wonder why it should be disassenbled. But nore
inportantly, if it is going to be disassenbl ed, what
standard judges such a huge decision? [It's obviously
got to be a decision that's as large as the
institution we're tal king about.

In that regard, in the paper we submtted,
| quoted a phrase that judge -- Chief Judge Hugg put
in his statenent to you. And it says, "Crcuit
restructuring should occur only if conpelling
enpirical evidence denonstrates adjudicative or
adm ni strative dysfunction in a court, so that it
cannot continue to delivery quality justice, and
coherent, consistent circuit law, in the face of an
i ncreasi ng workl oad. "

And | agree with Judge Holland in that --
in that that such evidence sinply does not exist.
There is not evidence that this circuit is
dysfunctional, that it is able to do what it is
charged to do.

| ndeed, Chief Judge Hugg, and his
predecessors, one of whom was here today, and two of
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whom you'll hear from later this week, offer very
persuasive enpirical data, and a lot of statistics
that speak to the efficiency of the court of appeals,
and its favorable conparative status with the other
circuits of the country.

| don't have a grasp of all that
information. It's not ny stick. | do have a whole
| ot of experience in the Nnth Grcuit, however, as to
the other federal public defenders. We're not
occasional visitors. W're not outsiders |ooking in.
We have daily business in the Ninth GCrcuit. We
litigate literally hundreds of cases before the N nth
Circuit on a yearly basis, as a group.

And | speak for the other defenders in
saying that the service that we receive, the justice
that we see, 1is fast. And it's exceptionally
efficient. W see staff that is courteous, and
avai |l abl e, and personally acquai nted with oursel ves,
and the other litigants that cone before it, and a
court which radiates, radiates respect for the
litigators and the litigants.

And as a small exanple of that, in the
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subm ssion that we provided for you, is the notion
that this circuit, unlike many, publishes virtually,
well, the vast majority of its opinions, and issues
witten nmenoranda on those that are unpublished,
explaining to the Ilitigants, the people who we
represent, why it is that the court has deci ded what
it has decided.

And when we represent the people that we
do, that sort of show of respect for the litigants is
terribly inmportant. It denonstrates to the people who
we represent that this court is concerned with the
notion of justice, and explaining what that justice
iS.

| suppose that | should say that, sadly,
and often what we see is an all too coherent and
cohesive body of law comng fromthe Ninth Crcuit.
We |lose, and we lose regularly. And that's because
this circuit does see what the case |aw is.

| don't agree at all with this notion that
because we have so many judges that we risk
i nconsi stency. | agree whole-heartedly w th Judge
Dwyer, that risk is mninmal. If I can find a case
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t hat supports the proposition | ampresenting to the
Ninth Grcuit court of appeals, | win. |If ny opponent
does, ny opponent w ns.

It's only in those cases that are cutting
edge, or that are fact driven, that there m ght be
sone i ndecision on the part -- or sone roomto w ggle.
| agree with sonebody who spoke here earlier, |
believe it was Judge Dwer, who said that he does not
find difficulty in identifying controlling N nth
Circuit |aw

I work daily wth the sentencing
gui deli nes, which are an exceptionally gray area of
the law, with a lot of conplexity. | can read the
guidelines. | can read the cases. And | can predict
for ny clients with a |ot of success or a high degree
of probability. And where there is gray area, that's
going to be a fact -- fact driven sort of situation.

|*"mnot afraid of those facts. I'm-- in
fact, as you may note from the judges that have
appeared before you, | amdelighted to appear before
this court, and argue to theminformation that | feel
should mtigate a particul ar sentence.
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But it's not the sort of risk that
translates into a reality of i ndeci si on, or
i ncoherence, or anything that woul d shows an enpiri cal
basis for dismantling the Ninth GCrcuit court of
appeal s.

That standard, | think, should judge the
recommendations that this Comm ssion nakes, whether or
not judges -- Congress' ultimate decision, we don't
know. But that -- but it does serve, hopefully, as --
to identify a hedge against the politics that nmany of
t he speakers have tal ked about, that seens to be at
pl ay here.

And in that regard, | think alittle | ook
at history is helpful. 1've read a little bit about
the split of the Eleventh and the Fifth. And it seens
tome that, in reading that, the judges and litigators
wanted that split, because there were problens in the
Fifth Grcuit at the time. And they needed the split.

So, the judges came forward, and said,
here are sone problens. How can we address then? Can
we address themthis way? In the Ninth Crcuit, back
inthe very late 40's and early 50's, there was a big
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time nove to split the circuit, and that nove was
pronpted by the circuit judges, because they didn't
have enough judges to do the work efficiently. And
they didn't have the transportation and technol ogy
then to do it efficiently.

Congress was getting on top of that ride.

And there was a bill presented to Congress to split
the circuit. Shortly thereafter, nore judges were
appoi nted. The court created sone -- to deal with its

docket. And their efficiency went up. And the court
withdrew its request for a circuit split, and it was
done.

So, | think it's inportant to listen to
who's asking for the split when maki ng that deci sion,
and | hope the Congress wll.

Have | gone on too | ong?

JUSTI CE WH TE: | don't know if you've
gone on too long, but you're over your tine.
(Laughter.)

MR. HI LLI ER Ckay. well, | -- if I -- 1
wanted, if | could, just to talk for a second about
the collegiality that | see in the circuit. And you
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know, | guess everybody has a different definition of
t hat .

But we net | ast week with Judge Syd Thonas
from Montana, and three other circuit judges, we, the
defenders from the Ninth Grcuit, and the Montana
School of Law, and the Mntana Bar Association, in
M ssoul a, Montana, where the court sat to answer sone
questions of law presented from that district, in
front of people fromthat district, and students at
t he Montana Law School .

Thereafter, the judges sat at a CLE for a
day and a half with defenders, and kids fromthe | aw
school, and people fromthe bar association. They ate
with us, they talked with us, they argued with us.
They debated with us.

| was sitting with people who |' m probably
an ideol ogi cal opposite of, kept com ng away | oving
the person that | spoke with, and feeling good about
the conversations | had with them Learning from
t hem And | think it's that sort of mx, that
collegiality, that creates the diversity that so many
of the speakers have tal ked about, and is what being
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inthe Ninth Grcuit is all about.

And | respectfully urge this conmttee to
stand behind the circuit when it cones tinme to nake
its recommendati ons.

CHAI RMAN VH TE:  Thank you. Wi ch one of
you i s Howard Goodfriend?

MR. GOCDFRI END:  That's nme, Your Honor.

CHAI RVAN WHI TE: Al right. You may
pr oceed.

MR. GOODFRI END:  Thank you, Your Honor
May it please the Comm ssion. | am Howard Coodfri end.
| amin private practice here in Seattle. M practice
concentrates in appellate practice, both in the
federal courts, specifically the Ninth Grcuit, as
well as the state courts.

And | really appreciate the opportunity to
present ny views today. | appreciate your taking this
long day to listen to the variety of speakers who have
appear ed before you.

| don't really have a whole |ot of new
things to add, so I'mgoing to nake ny remarks brief.
| al so oppose splitting the Nnth Grcuit. | believe
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t he fundanental problemfacing this circuit, as well
as other courts of appeals around the country, is
i nadequat e resources, inadequate staffing, to keep up
wi t h burgeoni ng casel oads.

| believe that splitting the Nnth Grcuit
woul d not address these problens. And in fact, it
woul d create nore problens than it would sol ve

| have been very active in professiona
associ ations and conmttees that focus on the process
and the quality of appellate decision naking. And |
believe that the focus of this Comm ssion shoul d be on
finding the nmeans to inprove the quality of the
adm nistration of justice in the Ninth Crcuit, as
wel|l as other circuits.

And to do this, it should focus really on
advocating the neasures that woul d enhance the court's
| egitimacy, and increase the efficiency of the court,
as well as the public perception that it is fair in
adherence, even handed, as well as efficient.

In order to do that, the nobst inportant
factor that | think underm nes the legitinmacy of the
delivery of justice is delay. The delay from --
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particularly, the delay in filing, in considering a
case after the filing of a notice of appeal.

And that is nore a function of inadequate
resources, a function of not filling existing
vacanci es. And if necessary, creating additiona
judicial positions.

| think the Conm ssion should al so study
the issue of the use of visiting and district court
j udges, which have been sitting by designation on
Ninth Crcuit panels for sone tinme now. And shoul d
formalize the process, or study the issue of whether
this process should be formalized to add to the
resources of the federal courts of appeals.

Visiting, and district court judges
sitting by designation have been used very effectively
to meet the crisis in this circuit that has been
caused by a 35 percent vacancy rate. | think it
shoul d be further studied, even if those vacancies are
filled, in order to neet the future chall enges of al
the federal courts of appeals. Much as Professor
Resni ck has advocated in prior testinony before this
Conmi ssi on.
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It would enhance the legitinmacy of the
court if litigants and counsel had the expectation
each tinme they appeared, that there would be a
district court judge sitting by designation on the
panel in virtually every case.

And | think it would also help the
delivery of justice in the district courts by
formalizing their mxing wth appellate court judges
on a regul ar basis.

It would also help neeting the greatest
challenge in the court's legitimacy, if you will, and
that is granting oral argunent in an even greater
nunber of cases. This circuit has -- | have subnitted
my witten materials, done extrenely well, in
careful ly screening cases for oral argunent, given the
woeful lack of resources that it has faced over the
| ast decade.

But to litigants, and to counsel, and to
the public at large, oral argunment is far and away the
single nost inportant event in the appellate process.
It is the only tinme that the public gets to see the
appel l ate process in action. And to the extent that
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it can be delivered, in nore cases, that is a goal
that the court should strive for.

Al so, additional resources, and filling
vacancies, and allowing district court judges to sit
nmore frequently, would allow the court to issue nore
detailed, and well-reasoned nenoranda, and witten
opi ni ons.

Again, the Nnth Grcuit | think has done
an exceptionally good job, given the resources at
hand, in publishing the opinions that are in cases of
conpl ex |l egal issues, or novel |egal issues, and not
publ i shing the ones that don't neet those criteria.

| don't believe that dividing the court in
two or three circuits will address any of these
problenms. And as | have said, it's going to create a
host of others. By sinply assigning existing judges
to a new circuit, wthout increasing the resources,
you in fact detract fromthe avail able resources at
hand.

And ot her judges who have appeared today
have testified about the econom es of scale, and the
duplication of adm nistrative cost. | think Judge
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Thomas testified to that this norning. It will not
necessarily enhance collegiality. And | firmy
believe collegiality is also nore a function of
attitude, than it is of size, as Judge Boochever so
well testified before.

Furt her, it's going to reduce the
avai |l abl e pool of judges sitting on cases fromthis
state. And thus, reduce the diversity of views that
m ght be brought to bear on a particul ar issue.

And |I'mnot just tal king about diversity
for diversity's sake. | also believe that it is an
advantage to have a nore diverse, large court. Not
just because it increases the variety of cultural
political, and philosophical views, that nore
accurately reflect the constituencies of an increasing
di verse Western Pacific region.

But al so because the heart and soul of the
appellate process is the intellectual debate, the
gi ve-and-take that not only occurs between counsel and
the court in oral argunment, but occurs anong the
j udges thensel ves. And a diversity of views anong
panels | believe nmakes for better, well-reasoned
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judi ci al opinions, by honing debate, and focusing the
I Ssues.

Finally, 1'mgoing to repeat the viewthat
adding nore circuits will only burden the Suprene
Court further, increase the instability of the |aw
And anot her inportant factor | think which hasn't been
ment i oned is, basical ly | ead to i ncreasi ng
bal kani zati on anong appellate courts in this country.

And we've seen with each circuit vastly
di fferent procedural rules, |local rules being adopted.
That mekes it harder and harder for practitioners in
an increasing national bar to nove fromcircuit to
circuit.

| think uniformty in those rules is
inportant. And to the extent that you increase the
nunber of circuits, you detract fromthat.

Again, | want to thank the Comm ssion for
its time today. And I'Il wait -- further testinony,
to see if you have any questions.

CHAI RVAN WHI TE: Al right.

MR. GOODFRI END:  Thank you very much.

CHAI RMAN WHI TE: M ke Brown?
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MR. BROWN:  Thank you, Your Honor. Low
man on the totem pole, but that's okay, because it's
been educati onal .

"' mnot here about the circuit split. [I'm
here about consistent decisions anong the appellate
panels in the Nnth Grcuit. And as Judge Broonfield
pointed out, it's inportant to law uncertainty.
I ncidentally, nost of what |'m doi ng extenporaneously
here is not fromthe paper that | prepared, it's from
what | | earned here today.

And one of the things that Professor --
pointed out, in addition to consistency, delivering
consistent ruling in a case that appears the sane is
what defines a successful |egal system

Now, when | was first here this norning,
| want to give a special thanks to Chief Judge --
because | told himsonme of what | observed about the
Ninth Grcuit. And he said, "Stick around, you'll see
why." And | did.

As the United States Senator who was here
poi nted out, you have 28 appel |l ate judges, or at |east
openings for that rmany. Whi ch neans you 3,276
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conbi nati ons of personalities. And I'mnot the only
one to notice the inconsistency in Ninth Crcuit
appel late rulings. |If you'll go to the second page of
the al manac of the federal judiciary, you'll see there
are quite a fewlawers in this circuit that basically
have the sanme conpl aint.

And one of the reasons that there's a | ot
of public confidence being eroded is sinply because,
let's face it, the average person, no matter what his
Congr essman does, he never finds it out. On the other
hand, he goes in front of a judge. And the first
thing he's done is saying, "Hey that guy shafted ne,
but he did something different in another case.”

Now, the courts are what people cone in
contact with, nore than anything else. The fact is,
t he average guy out there, you say, "Wen is the | ast
time your Representative, state or federal, did
anything to you, or for you?" He doesn't know.

Al right. Wen is the last tinme you had
a run-in with a judge, federal, state, or whatever?
You have to listen to the tirade. And what |'m saying
here, and |'mjust about wound up, believe it or not.
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Because nost of what | already pointed out, there are
speci fic exanples of contradictory Ninth Crcuit case
[aw, which | find kind of unusual.

Because you have sone federal judges who
spoke here today, who say there isn't any. And then,
you have other federal judges who said, well, yeah,
that is the perception.

Well, the perception is right there in the work that
| did.

Anyway, thank you for listening to ne.

CHAI RMAN WHI TE:  Yes. W haven't heard
you, Eric Redman.

MR. REDVAN: Thank you very mnuch. ['m
sorry to be late. | thought | was going to be early,
but you' ve been proceedi ng quickly.

My nane is Eric Redman. I am a | awyer
with the law firmof -- Wiite and McCul | ough, here in
Seattle, and a lifelong resident of Seattle. I
testified before the United States Senate in
opposition to a bill to split the Ninth Crcuit in
1990. And | have a copy of ny testinony which | have
submtted to you. And | brought copies today.
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This is really the only topic that | want

to address. And |I'm looking back to the 1990
testinony, I'mafraid | can't really inprove on it
very much, even today. | think what | said then is
what | still believe, and what the nmenbers of ny firm
bel i eve.

| would just comment, or try to divide
this into two thoughts, or two perspectives. As a
practitioner in front of the Ninth Crcuit, about
splitting the Nnth Crcuit, and then as a
Nor t hwest er ner.

First, | think that you'll find, and I'm
sure you have heard today, that the idea of splitting
the Ninth Circuit doesn't cone primarily, or even in
any significant part, fromthe |awers who actually
practice in front of the Ninth Crcuit.

| think those of us who do could cone up
with along list of things we'd like to see to inprove
the Ninth Crcuit, but splitting it isn't what we
woul d have thought of as very high on the I|ist. The
i dea cones from governnment officials, and politica
| eaders. And it's natural that people wi sh to support

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

237

their political leaders in efforts like that. But |
don't think it comes fromthe practitioners.

Secondly, it's not really responsive to
any of the problens the practitioners face, or the
judges face. And | haven't heard any of the testinony
today, but I'd be surprised if any of themsaid very
much different fromthat.

The probl ens of congestion, of workl oad,
of overload on the court, aren't cured by splitting
it. |"ve heard people go down that road a while
without really thinking it through. And |'ve tried to
say, you know, our highways in Washington States are
al so congested, and over-crowded. And splitting
Washi ngton State into two states woul d not reduce the
congestion on our highways. The sources of those
probl enms can't be solved by nore jurisdictions.

| have also heard interesting academ c
debates | think about the value of en banc opinion
froma circuit where you can't -- the en banc pane
can't represent a majority of the circuit. A starting
point | think is mathematically, just the logic of
that. You're going to create nore and nore circuits
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as the country grows, until we have just a huge nunber
of circuits, this will be the problem in circuits
generally, if you think of it as a problem

And in any event, in any circuit, the
majority opinion of the en banc panel may not
represent a majority of the circuit, either. This is
really an issue about respect for precedent, about --
and about abiding with an en banc deci sion, respecting
it. Not about the nunmber of nenbers of the court who
are on it.

And simlarly, | think if you go down a
list of supposed problenms of the «circuit that
splitting would address, you find that they go into
three categories. They either aren't problens that
the practitioners are concerned about, although
practitioners are concerned about plenty of other
probl ens.

They don't result from the size of the
court, as opposed to its workload, or the nunber of
judges. O, they really apply to every circuit, and
not just the Ninth Crcuit. There's no general --
they' re general argunents, not specific ones.
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O hers know a | ot nore about those points

than I do, and |'msure you' ve heard fromthem So,
| would nove quickly to what | think is nore
inportant. And that is, as a Northwesterner. 1've

lived all ny life in the Pacific Northwest.

Al nost exactly thirty years ago to the
day, | went to work one floor above us for Senator
Warren Magnuson, who is often cited as the father of
this idea to split the Nnth Grcuit. | can tell you
that | worked for himfor many years. | knew himvery
closely in office, and in retirement, for the
remai nder of his entire life.

| can think of hundreds of topics that he
rai sed, and that were discussed. And | never once
heard quality -- brought up. | know that there are
guotes and efforts attributable to him But | have to
tell you, | think I can say, and anyone who wor ked for
him this was never near and dear to his heart. And
had it been | don't know what significance that shoul d
have today, in any event.

If it was an idea that he pronoted, |
suspected it was because his good friends were on the
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Ninth Grcuit fromSeattle in those days, beginning in
t he 1940' s probably conpl ai ned about the difficulty of
the travel that was inposed upon them And he may
have thought that he was helping themout. | don't
know. Research m ght show t hat.

But the problenms that this circuit
splitting proposal is designed to address are really
not problens in the court. They're problens in our
region. They're problens about political issues in
our region, interpretations of statutes that are nade,
and conme to the courts, and have to be nade by judges
in the region, by judges here.

And the sort of -- the sort of theme is
t hat the Northwest should sonehow have its own court,
its owmn federal court. And | think that is just plain
wrong for five basic reasons.

The first of all is, it's a federal court.
We're tal king about federal law. W' re not talking
about state law. And we need uniform application of
t he federal statutes.

The second is, it's a ridiculous fallacy
to suggest that where people live determ nes how
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they're going to think, or howthey' re going to decide
cases. Geography is not phil osophy. Al of the
judges of the D.C. circuit live within a few mles of
one anot her, | suspect And yet we all know that the
D.C. circuit can be very sharply split.

And you woul dn't say, "Well, maybe let's
take the Virginia ones, and keep them separate from
the Maryland ones." It doesn't nake any sense.

Finally, we have pl enty of
environnental i st judges in the Pacific Northwest, or
judges with environmental nmeanings, if that's where
the concern is. The decisions that really caused the
firestormthat led to this proposal being revived were
made not at the Ninth Crcuit level, but at the
district court level, by judges right in this
court house.

| also believe for the interest of the
Nort hwest that having Northwest - Southwest issues
resolved in courts that are Northwest and Sout hwest
conbined, gives us a lot of protection in the
Nor t hwest . And we should be happy about it. It
legitimzes the outcone of these disputes.
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The ones that are nost inportant to ne,
that I know nost about, are electric power disputes.
And between the Northwest and the Southwest, these are
very fierce. They involve hundreds of mllions of
dol | ars.

And in the twenty years that we've been
litigating them the Northwest interests have
prevailed in every single case in the Ninth Crcuit
against Californians. And the California judges have

al ways been a napjority of the panel.

Now, the court has worked very well in
i nter-regional disputes. It's worked out to the
benefit of the Northwest. | submit that if those

deci sions had instead been made by Northwest judge in
Nort hwest court, by now they would have been
overturned in Congress very quickly, sinply because
the Californians have so much nore representation.

So, to think that we are harmed by being
yoked with this popul ous state in a court system seens
to nme very short sighted. And to select certain
i ssues, and not | ook at other ones, where we've been
tremendously protected by that.
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And then there's the whole issue of the
West coast itself. | would think that the West coast
is an economc region. From Southern California to
the tip of Alaska, we've got a coastline twice as |ong
as the East coast of the United States.

W have only four states. They are really
economcally integrated in a way the East coast isn't,
couldn't be, for historical reasons. And there's a
big benefit to the | ess popul ous and nore northerly of
the states of having that integration.

W all face the Pacific rim W're a part
of the Pacific rim And when we go to the other side
of the ocean, | ook back, the idea that there's uniform
federal law up and down this coast is a trenendous
benefit, |1 think, to other parts of the coast and
California, who would |ike to attract foreign
i nvestment and foreign confidence.

So, | renenber when | gave the testinony

in 1990, Judge Goodwin said that the splitting the

circuit was a tinme whose tine had not cone. | would
say it's an idea has passed -- it's not responsive to
any problens that have been faced. [It's not in the
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interest of the Pacific Northwest. And | hope that it
wi |l not be recomended.

Thank you very nuch.

CHAI RVAN WH TE:  Thank you very much. Any
gquestions?

COW SSIONER | have one | think I'd |ike
to ask. | have a question for M. Hillier. As |
understood you, you said you have no particular
problem wth consistency and coherency in the
decisional law of the circuit. And then you went on
to say sonething that seemed on its face to be
i nconsistent with that.

And that is that you repeatedly and
frequently | ose on appeal. |If the law of the circuit
is predictable and consistent, why should that be the
case? Wiy are you taking appeals, and you can predict
you woul d | ose?

MR HLLIER Wll, there's -- the main --
the main reason for the one mass record, well, | nean
there's a lot of reasons, sone of which are nore
phi | osophi cal, and not responsive to your question.

But appeal is a matter of right, even --
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appeals in the federal court system And the federal
sentencing -- and then, that's why a | ot of cases go
forward that perhaps don't have the nerit that |I would
prefer when | took the case up on appeal.

And you know, frankly, | was being a bit
facetious. W don't lose quite as often as |
suggested. But --

COW SSI ONER: When you | ose, could you
reasonably predict that you would | ose?

MR HLLIER Yes. Yes. You know, | go

in optimstic on every one. By the tine |I've finished

oral argunment | think 1've won. But when | stand
back, and | |look at the facts and the law, in certain
cases, | can see that I'm sinply not going to wn,

given that fact pattern, and given the |law that
exi st s.

|"marguing a point that's usually, that
the court has abused its discretion in deciding on
these facts, t hat this particular sentencing
application --

COW SSI ONER: Wy ?

MR. HILLIER -- and as you know, those
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sorts of standards are very difficult to junp over and
win at the court of appeals |evel.

COW SSI ONER: M. Hllier, Professor
Meador's question, crimnal cases, of course, are
different than civil cases. And surely you have
clients who you advise don't go to trial before this
district judge, or any district judge; this case is a
terrible case to take to trial.

And they | ook at the sentencing
consequences and say, "Wat have | got to |ose? |
m ght get lucky in the district court.” That same
client, if he loses in the district court, is, by |aw,
the district judge is required to advise himin sone
detail about his right to appeal. And -- but it is an
absolute right that he can exercise it, whether his
| awyer thinks it's a good idea or not.

Do you think in both of those cases, the
crimnal case is different fromthe civil case, in
terms of why cases proceed to trial, or why cases go
up on appeal? 1Is ny question clear?

MR. HILLIER Wll, | think there are
probably huge, fundanental differences. And the
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nothing to | ose phrase attaches to both. And | think
there's a lot to |ose, probably, in the civil
litigation, if you take an appeal that's frivol ous,
and you' ve got a bond that's devel oping interests, and
t hose sorts of --

| mean, | don't do that, Judge, and you
know better than I. But it would seem to ne that
there are economc factors that mlitate against a
frivol ous appeal. Wereas, when sonebody is | ooking
at ten years, and they're going to be sitting there,
wondering, well, what if | -- you know, | don't I|ike
what the judge said.

The judge said, "I don't want to give this
sentence, it's unfair."” | nean, that defendant is
going to want to appeal that. The judge said it was
unfair, you know? He said his hands were tied, and --
but he said it was unfair. And maybe the law w |
change sonme day, so let's go forward.

So, that notivates a | ot of those appeal s.
But the case law, you know, it's there, and we're
faced with it. And we try to --

COW SSI ONER: Same problem we district
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j udges have.

CHAI RVAN WHI TE: Thank you very nmuch. W
do appreciate all of your help to the Comm ssion. And
we wll see you dowmn in -- what's the nanme of that
city? (Laughter.)

UNI DENTI FI ED:  San Franci sco.

(Wher eupon, the hearing was adjourned at

5:35 p.m)
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