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P-ROCEEDI-NGS

VICE CHAIR COOPER  The hearing wll cone
to order. First | would Iike to introduce -- we are
pl eased to have Judge Pam Ryner joining us fromthe
9th Grcuit Court of Appeals by way of technol ogy and
voice nmail. These hearings are being recorded for the
benefit of the Conm ssioners that are absent. | am
Lee Cooper, Vice Chair of the Comm ssion, a |lawer in
Bi rm ngham Al abama with the Law Firm of Maynard,
Cooper, and Gayl e.

W are pleased to have with us this
norning, as | said, Judge Pam Rynmer from the 9th
Circuit, who is here by way of teleconference. W
have Judge G Merritt, fornmer Chief Judge of the 6th
Circuit Court of Appeals, and we have Professor Dan
Meador, who is James Monroe Professor Eneritus from
the University of Virginia Law School and is Executive
Director of the Conm ssion.

This is a public hearing called by the
Comm ssion on the structural alternatives for the
Federal Courts of Appeals. This Conm ssion was
created by Congress and charged with the follow ng
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functions: 1) study the present division of the
United States into several judicial circuits; 2) study
the structure and alignnment of the Federal Court of
Appeal system with particular reference to the 9th
Circuit; and 3) report to the President and the
Congress its recomendati ons for such changes in the
circuit boundaries or structure as nay be appropriate
for the expeditious and effective disposition of the
casel oad of the Federal Courts of Appeals consistent
wi th fundanental concepts of fairness and due process.

The Conmi ssion thus has a broad nmandate to
exam ne the entire Federal Appellate system and make
recommendations to strengthen and hopefully inprove
it. As was stated in the announcenent of public
hearings, the Conmi ssion is interested in obtaining
vi ews on whet her each Federal Appellate Court renders
deci sions that are reasonably tinely, are consistent
anong the litigants appearing before it, are
nationally uniformin their interpretations of federa
| aw, and are reached through processes that afford
appeal s adequate and del i berate attention of judges.
The Conmission has really nmuch to do wthin a
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relatively short period of tinme since our final report
under Congressional mandate is due in Decenber.

In undertaking this inportant m ssion
concerning the admnistration of Appellate justice in
this country, the Conm ssion wel cones the views of al
interested persons and organizations either as
W tnesses at the hearing or in witing, and we are
pl eased to have sone distingui shed wi tnesses with us
t hi s norni ng. On behal f of the Association of the
City Bar of New York, we would like for you to
identify yourself for purposes of the record.

MR SCHALLERT: Edw n Schallert.

VI CE CHAIR COOPER:  Pam can you hear hin?

JUDGE RYMER: Yes, | think so.

VI CE CHAIR COOPER. Ckay. Wiy don't we
try to nove the mcrophone to the table, Ed. It is
certainly fine to stay at the table. See if that cord
will reach. Either way. |If you are nore conveni ent
at the table, the m crophone will stretch.

MR. SCHALLERT: Di stingui shed nenbers of
t he Conm ssion, Professor Meador, | ama nenber of the
firmof Devilweiss and Plinpton here in New York Gty,
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and | Chair the Commttee on Federal Courts of the
Association of the Bar of the Gty of New York. I
greatly appreciate the opportunity to present the
Association's views as part of the Conmssion's
i nportant work.

M/ witten testinony on behalf of the
Associ ation, which was previously submtted, could be
distilled into four points. First, we do not believe
there is any need at this tinme for significant
structural changes in the Courts of Appeals. Oher
t han possi bl e changes to the 9th Circuit, as to which
the Association takes no position, we are deeply
skeptical of any material changes to the structure of
t he Appellate Courts.

Second, the nobst pressing problemin the
Court of Appeals for the 2nd GCircuit is not
structural. Rather, it is the problem of judicial
vacancies. Wth 5 vacancies, the 2nd G rcuit now has
only 8 active judges. 35 years ago, the Court had 9
active judges. The Court's casel oad has grown al nost
tenfold during this period. Cont i nui ng vacanci es
threaten to conprom se the high standards of justice
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that litigants in the 2nd Grcuit have | ong expect ed.

Third, the fact that even with vacancies
the 2nd Circuit has functioned as well as it has
provi des powerful evidence of the resiliency of the
current Appellate Court structure, we believe. Wth
a full conplenent of 13 judges, or wth the 15
j udgeshi ps for which authorization has been sought, we
believe the 2nd Circuit could indefinitely maintain
its traditional high standards for disposing of cases.
Even with vacancies, the 2nd Crcuit consistently
ranks as one of the fastest Circuits with a nedian
time of filing to disposition of approximtely 8
nont hs. The Court also continues to afford the
opportunity for oral argunent in virtually every
appeal. Wile the Court uses sunmary orders rather
t han published opinions in over 60 percent of its
cases, those orders typically provide several pages of
reasoned expl anat i on, unl i ke t he concl usory
di sposition that sone Appellate Courts sonetines
i ssue.

The case for structural changes in the
Courts of Appeals has traditionally been prem sed in
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part on the effect of the growh in Appellate
caseloads on the quality of adjudication. For
exanple, in 1975, the Forusca Comm ssion asserted that
Courts had kept case with rising appeals minly
t hrough "fundanmental changes in the process of
adj udi cation", including w despread curtail nent of
oral argunent and deci sion wthout any indication of
the reasoning inpelling a result.

This assertion is not accurate in this
Circuit. The 2nd Circuit had handled a several
hundred percent in its casel oad w thout --

JUDGE MERRI TT: M. Schallert, could I
interrupt you? W have your statenent -- ny nane is
Merritt -- we have your statenment which outlines these
recommendations. Do you think the Comm ssion should
make a reconmendation to Congress on the point you
just previously made concerning reasoned decisions?
That is that you nade the point that you think there
shoul d not be sort of one-line firmtype decisions.
As you know, not the 2nd Circuit, but sonme Circuits
are or have been doing that recently. Do you think
that this is sonething the Comm ssion shoul d address
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inits recomrendations to Congress?

MR, SCHALLERT: Well, Judge, | believe
that the notion of having reasoned explanations for
decisions is sonething that should remain a criteria
for assessing any potential change. Indeed, in the
long range plan of the Judiciary Committee, the
Judi ci al Conference that was issued in 1995, | think
they recited what they considered the basic hall marks
of reasoned decisions. | think ny only point is that
at least in this Grcuit, the Court has been able to
handl e a very | arge expansion of its casel oad and not
conprom se the quality of decision nmaking in the sense
that it is still able to give reasoned decisions. |
amnot sure with regard to what your jurisdiction is
whet her that is sonething within your bailiw ck. But
certainly froma litigant's point of view, there is a
better feeling of the quality of justice when there is
reasoned expl anation as part of the decision, even in
the formof a shorter sumary order that |eaves the
parties feeling as if +they have got a better
expl anati on of what has happened and that |eaves them
feeling better about the process whether they win or
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| ose. And certainly | have been on the receiving end
of both types of decisions. But | think the
expl anation is a hel pful one.

JUDGE MERRI TT: Do you think it is
inportant for this Comm ssion to address the judicial
vacancy problem when we report to Congress?

MR, SCHALLERT: Well, again, not know ng
exactly what is wiwthin the Comm ssions bailiw ck, as
| indicated, that is the nost pressing problemin this
Circuit and | believe in several other Crcuits too.
| know there are sone proposals for structural change,
| suppose, that have been advanced. Senator Leahy,
for instance, has proposed legislation that if an
emergency has been declared in a Grcuit, the Congress
cannot recess until it addresses that. | amnot sure
that there frankly is the need for a structural change
as nmuch as frankly political novenent by both the
Senate and indeed the nom nation process. |t becones
so protracted in sone cases.

JUDGE MERRITT: Do you have any
suggestions for how we do that?

MR SCHALLERT: Well, | think remnders to
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Congress about the effect of vacancies on the day-to-
day operations of the Court is sonething that can't
hurt. It is certainly rather striking, as | say, in
a Court like this one where you see a Court operating
with frankly the sane -- one fewer active judge than
it had 35 years ago. Wen the Chief Judge was a clerk
on the 2nd Grcuit for then Judge Marshall, the Court
had nore judges than it has today. That its not an
acceptabl e result.

JUDGE MERRITT: The 2nd Circuit has been
dooned so by having quite a | arge nunber of visiting
judges. There are other Circuits that have the sane
probl em That is a mxed sort of thing. It is a
matter of survival. But certainly we agree. | don't
know -- the question of judicial vacancies is one that
has been a problem for Appellate Courts now for sone
years, actually since the size of the judiciary has
i ncreased. The question would be how to deal wth
that. One way to deal with it in a nore principled
way would be perhaps for the President, once the
vacancy has been there for a while, to have the
authority to just fill the vacancy with confirmation
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until Congress acts upon the recomendati on one way or
anot her. That woul d be one principled way to deal
wth it. Wat do you think of that?

MR SCHALLERT: Well, the Association, |et
me make clear, | don't know has taken any particul ar
position on that. Having not studied, | would like to
frankly think about it a little bit. But the -- at
this point, alnost anything to address the problem
woul d be a step in the right direction.

JUDGE MERRITT: Well, we need a way to get
these filled in that interimperiod of tine after so
many nont hs have gone by. Because otherw se, there is
no particular incentive once the Executive and
Legi sl ative branches are at a |oggerhead. So maybe
this is sonething we ought to try to address anyway.
We get your point.

VI CE CHAI R COOPER: Is it -- go ahead.
This is Executive Director Meador. Dan?

PROFESSOR MEADOR:  You say the Court today
has about the sane nunber of judges, and yet the
caseload is far larger. |In your observation, what has
happened? Sonmet hing nust be done differently to
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enabl e the sanme nunber of judges to handle a nuch
| arger casel oad. Wat is your perception as to what
is different today about the way the Court functions?

MR. SCHALLERT: Well, Professor Meador,
that is sonething | address a little bit nore at
length in ny witten statenent. | think there are two
poi nts. The first observation was that we believe
t hey have been able to keep up wth the expanded
casel oad wi thout seriously conprom sing the standards
of justice that have been traditionally applied. |
think there are a nunber of factors that have
contributed toit. This Grcuit was one of the first,
for exanple, to use a fairly vigorous settlenent
conf erence approach and so-called CAMP Program Civil
Appeal s Managenment Program in this Circuit, which
apparently has been quite effective in using staff
counsel with the parties to achieve a higher |evel of
settlenments. | amtold that 40 percent of counsel ed
civil appeals that go through that process end up
settling. That is just an exanple.

| think the Court obviously has judges who
are working | onger hours, as are many attorneys. It
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has the prodigious efforts of senior judges that have

hel ped. Visiting judges have clearly contributed to

it. | think the assistance of |aw clerks and the use
of conputer technology -- | nean, it is a whole array
of factors that | have tried to identify in the

witten testinony to explain the ability to handle the
i ncreased casel oad.

PROFESSOR MEADCR: Let me ask you one
ot her questi on. As you know the caseloads in the
Courts of Appeals have nore than doubled in just the
| ast coupl e of decades. In the nenory of everybody in
this room they have probably increased two or three
tinmes. Suppose over the next 10 or 20 years that
Appel | at e casel oads doubl e agai n? Wat do you think
this Comm ssion ought to say about that or try to
address about that? Looking ahead in the future and
assum ng or guessing that you may have substanti al
growth yet to come, do you have any recomendati ons
about what we ought to do or the Comm ssion ought to
recommend about that?

MR SCHALLERT: Well, Professor Meador, it
is very interesting having had the opportunity to go
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back and read the Forusca Conm ssion report and the
report of the Froyne Commttee and the Ilike. The
anal ysis of each of those conm ssions to sone extent
was simlar in ternms of starting with the growth of
the caseload, projecting out the possibility of
continued gromh of the casel oad, and then reaching
recommendations in the case of both that commttee and
the Forusca Conmi ssion of the National Court of
Appeal s. My own sense is that -- and | think the
thrust of our testinony is that even a doubling or
tripling over the future is not necessarily cause for
t hose sorts of significant structural changes, each of
which we think comes wth significant cost and
di sadvantages. |If there were a sinple solution that
woul d not introduce nore delay and nore expense to the
litigation process it would be one thing, but each of
t hose solutions we think comes with a price.

JUDGE RYMER: May | follow up on that
guestion, please? | assune that your association
deals with a nunber of matters that aren't sinply of
inmportance in New York City but rather across
institutional, <city, and probably even nationa
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boundaries. To what extent do you think the |egal
| andscape in the next 10, 15, or 25 years is going to
effect the continuing viability of a small Appellate
Circuit dealing with federal appeal s?

MR,  SCHALLERT: Well, Judge, | have
several thoughts on that. | think that -- let ne
start with the first part of your question. There are
certainly areas of practice where we at least like to
think in New York tend to attract really nati onw de
issues and international |litigation. The fact is
t hough that the mx of that casel oad and the types of
chal | enges are al ways changi ng. For exanple, the 2nd
Circuit has long been a Court that has probably
received its disproportionate shares of securities
litigation. As a result of enactnents like the
Private Securities Litigation Reform Act, it nay be
that that caseload is changing and certainly the
standards that are being applied to cases are
changi ng. | think it is very hard to forecast.
Al though this may be deenmed a small Crcuit, if I
under stand your question correctly, the fact is that
the population within it and the range of cases within
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it i's enornous.

JUDGE RYMER To what extent do you
believe that the decision of where to file a case is
i nfl uenced now by (indiscernible) consideration.

MR.  SCHALLERT: Vll, that is a very
i nteresting question. The truth is that | don't
believe it is affected as nuch as sone of the
literature woul d suggest, and let ne give an exanple
of that. One of the concerns, | know, that has
pronpt ed focus on structural changes is the probl em of
inter-Circuit conflicts and the fact that there is
different lawin different Grcuits. It happens that
in my own practice | have encountered, up until the
Suprene Court decided the AMCAM case, rather different
standards, for exanple, that would apply to the
settlement of class actions. The 3rd CGircuit had
different standards for judging the settlenent of a
class action than other Crcuits. The truth is that
al though those standards as stated were quite
different, in the application to particular facts, |
do not believe the variation was all that material.
I n other words, good settlenments tended to be approved
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al nrost regardless of the l|legal standard and bad
settlenments tended to be rejected by Courts al nost
regardl ess of the different | egal standards. And at
| east when | counsel clients or advise clients, | hope
that | am not having them go so closely to the line
that frankly those shadi ngs nmake any difference. |If
you have a good case, | think it can be litigated in
many Federal Courts in the country. So | think it is
often less a function of where the relevant lawis as
opposed to where the parties are and where it is nost
convenient to litigate an issue.

VI CE CHAI R COOPER: | think the sum of
your testinmony is not what is wong with the 2nd

Circuit but everything that is right with the 2nd

Circuit. Is that a fair sunmary?
MR. SCHALLERT: | think that is the gist
of it, M. Cooper. | know that that was one of the

guestions that the Commission put in its public
hearings. | don't want to sound |i ke a nodern day pan
gloss, but | do believe if it isn't broke, don't fix
it is part of the theme of our testinony.
VICE CHAIR COOPER  Wul d you say that if
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we had to double the size of the 2nd Crcuit? Wuld
it concern you if you had twice as many judges and a
full conplenent of judges in the 2nd Crcuit?

MR. SCHALLERT: Well | believe the 2nd
Circuit, for exanple, has not advanced as a proposal
havi ng as many judges as sone of the fornulas of the
Judi ci al Conference would have permtted. | nean, ny
understanding is that even the 15 judgeshi ps for which
aut hori zati on has now been sought falls short of the
nurmerical result that would conme out of the Judicial
Conference study. And | believe the reason for that,
to answer your question, is that, yes, | do think that
there will be limts to how nmany judges that woul d be
the best size for the 2nd Grcuit. | don't think 13
or 15 exceeds that limt, but it may be getting close
toit.

PROFESSOR  MEADOR: What would you
recommend when that limt is reached or surpassed
assum ng casel oads grow and you get to the point,
wherever it is, that you would say that is too nany
j udges? Do you have suggestions as to what the
Comm ssi on m ght think about that?
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MR SCHALLERT: Well, Professor, while it
is inportant to anticipate the issues, | guess the
thrust of ny testinony is | would wait until those
issues are a little nore ripe, at least in this
Crcuit, because the structure we think wwth 13 or 15
j udgeshi ps that the Court should be able to handl e for
some fairly indefinite period of tinme the casel oad
that it has. | think that the pattern in the past
practice has been to wait until those issues, as
perhaps with the 5th and the 11th Crcuit, reached
such a critical stage. Maybe that is not the best
solution, but it is the best solution that | can see
to the problem

VICE CHAIR COOPER:  As a representative of
the Association of the Bar of the Gty of New York, do
you have a conmittee or were you selected to be the
representative or tell us about that?

MR. SCHALLERT: Sure. The Conmttee on
Federal Courts which | <chair has a traditional
jurisdiction over issues of the structure and
operation of the Federal Courts. It is a very broad-
based conmttee. W have within our conmttee
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everything from practitioners to professors to
Magi strate Judges and the |like. The statenent that
was submtted was circulated not only to all of them
and received their approval but also went to the
Executive Commttee and the President of the New York
Bar Association as that is the standard procedure for
getting approval of these statenents. |In fact, both
the outgoing President of the Cty Bar and the
incom ng President of the Gty Bar both reviewed the
statement before it was submtted.

VICE CHAIR COOPER  So you are here truly
in a representative capacity.

MR. SCHALLERT: | like to believe so, at
least as to what is in the prepared statenent.
Qoviously some of the questions -- | want to
di stingui sh that sone of those may be m ne.

JUDGE MERRI TT: And the thrust of your
testinmony and your witten statenment is basically
don't change the structure. You can nmeke
recommendations around the edges, but don't do
anything to change the basic territorial structure of
t he Appel | ate Federal Judiciary?
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MR SCHALLERT: Yes, Professor Merritt --
or Judge Merritt. And by the way, | take to heart
Prof essor Meador's comment in his University of
Chi cago Law Review article that practitioners tend to
react instinctively negatively to any proposal for
structural change. | would only respond to that by
saying that litigators learn to trust their instincts,
and that is certainly our reaction, Judge Merritt.

VI CE CHAIR COOPER  So your report can be
sumred up as ny gut tells ne let's don't do anythi ng?

MR SCHALLERT: Yes, M. Cooper.

VICE CHAIR COCPER. Al right. Thank you,
so much. Any other questions? W appreciate you
taking the tine to be with us and preparing your
witten statenent.

MR. SCHALLERT: Thank you again for the
opportunity.

VICE CHAIR COOPER. W are pl eased to have
as our next wtness, Judge John Newman, forner Chief
Judge of the Court of Appeals of the 2nd Circuit.
Judge, thank you so much for taking the tine to be
Wi th us this norning.
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JUDCGE NEWWAN:  Judge Merritt, M. Cooper,
Prof essor Meador, and Judge Ryner, if you can hear ne
wher ever you are.

JUDGE RYMER. | can. My ear is there.

JUDGE NEWWVAN:  Thank you. | appreciate
the invitation to appear here today to di scuss issues
concerning the Federal Appellate Courts. Let ne nmake
clear that the views | express are entirely ny own and
in no sense do | appear for the Court on which I
serve.

| realize your inmediate focus is the 9th
Circuit and that your rmandate also includes
consi deration of various structural alternatives that
mght nerit consideration as the Federal Courts
endeavor to handle far nore volune than we have ever
experienced in the past, and especially the likely
volunme that we will receive in the future if current
trends in Appellate filings continue.

But with all respect, ny basic point to
you today is that it is entirely premature to consider
structural alternatives until substantial efforts have
been made to noderate the volume of Appellate
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casel oads. Having served as a Federal Judge for 26
years and as an Appellate Judge for 18 of those years
and as Chief Judge of ny Circuit for 4 years ending
| ast July, | have becone increasingly convinced that
unl ess the casel oad vol une of the Appellate Courts and
i ndeed all Federal Courts is noderated, the Federal
Court systemw || lose the distinctive characteristics
that have justified our existence for two centuries.
It mght be possible for District Courts to handle
increased volune by sinply adding judges wthout
suffering any fundanental | oss  of essenti al
characteristics. D strict Judges enjoy the |uxury of
operating in relative isolation and their roles are
not significantly changed by the addition of increased
nunbers of colleagues down the hall handl i ng
addi tional vol une.

The situation is entirely different in
Appel |l ate Courts. We are group Courts, transacting
our business primarily in panels of three, and
responsible for maintaining the coherence of |aw
within our Crcuits. Those t wo sal i ent
characteristics place realistic limts on the size of
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any one Appellate Court. For judges to work
effectively in panels of three nonth after nonth and
year after year, they nust sit with each other with
sonme frequency. We use the word collegiality, but
that term does not begin to capture the subtle
el ements  of respect, trust, cooperati on, and
accommodation that characterize nenbers of a group
Court at work. At sone point, if volune continues to
grow and nore and nore judgeships are created, a Court
of Appeal s expands beyond the size at which its judges
can work effectively. And for the Court of Appeals as
an entity, undue size poses an entirely unacceptable
threat to naintaining the coherence of Grcuit |aw

JUDGE MERRI TT: Judge Newran, we have your
witten statenent, which is a very fine statenent
i ndeed, of the difficulties of having Courts of
Appeal s getting very larger, and you nake the point
that the solution to this problemis to deal with the
nunbers on the input side of the caseload. And of
course there are two ways to deal with those nunbers,
one of which you are suggesting, which is a relatively
new i dea.
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The first way or another way is to talk
Congress into reduci ng Federal question jurisdiction
or reversing the jurisdiction. That is an idea that
has been unsuccessful in the past. But could you
explain to us the sort of new idea that you have
proposed here to use the State Courts in a sonewhat
different way to take up the slack and to reduce the
i nput side of the equation?

JUDGE NEWWAN:  Thank you, Judge Merritt.
Let ne start to explain it by pointing out a preni se
that you all understand. W run a dual -Court system
inthis country and the State Courts have about 97 or
some say 98 percent of all the litigation and all the
appeal s. So no matter what happens to casel oad
volumes, the State Courts are going to bear the
essential brunt of increased volume. They are already
hi gh volume courts and they will stay high vol une
courts. There is no inevitable reason that the
Federal Courts nust becone higher volunme courts than
t hey are now.

Now how can it be adjusted or how can it
real l ocated? Judge Merritt, as you point out, sone of
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the proposal s up until now have sinply said take whol e
categories of Federal cases and put themin the State
Courts. The usual candidate is diversity or perhaps
nmore precisely in-state plaintiff diversity.

My suggestion for the consideration of
this Comm ssion and for the Congress before it ever
gets to the issue of structural alternatives is to
reallocate cases to the State Courts not by entire
categories but by a systemof discretionary access so
that categories would be identified for nostly
reall ocation, but within the category. Take in-state
plaintiff. Any particular case as to which the need
for a Federal forum could be denonstrated could be
brought into the Federal Court on a petition by either
party. Every time | suggest this to |lawers, they
give nme sonme wonderful exanples of cases where they
say it has got to be in the Federal forum They give
nme the air crash case, although that may be taken care
of with the new jurisdictional arrangenent that
Congress is on the way to enacting. But they give ne
that exanple, an air crash which involves the | aw of
many states. O they tell ne about the case agai nst
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the largest single enployer in a snmall county. And if
he is a popul ar enployer, the plaintiff is prejudiced.
I f he is an unpopul ar enployer and there is a snall
jury pool, he is prejudiced. So | say fine. |If you
can identify a few cases like that, petition theminto
the Federal Court. Just nake a show ng of need. But
don't bring thousands and thousands of cases into
Federal Court where there is no need just because
there is a handful of cases where there is a need.
My proposal is what | call discretionary
access. The Congress would say, all right, here are
sone categories of diversity cases and sone federa
guestion questions where by and | arge they don't have
a strong claimto a Federal forum File themin State
Court. File a renoval petition to Federal Court by

either party if you can show a need. Just a sinple

l[ittle petition. You don't need a hearing. It is not
an el aborate procedure. You just identify
characteristics. |f the Federal District Judge says,
yes, that is right. That really needs a Federal

forum He says granted and it beconmes a Federal case.

JUDGE MERRI TT: For exanpl e, you m ght put
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ARl SA cases.

JUDCGE NEWWAN: | woul d put ARI SA cases in
because the vast bul k of ARI SA cases are sinply state
| aw contract cases. |If it is the rare ARl SA case that
poses a very novel issue of the reach of the ARISA
statute, any Federal Judge in America would recognize
that on the face of the conplaint and he woul d grant
the petition or he or she would grant the petition for
in effect renmoval to bring it into Federal Court,
sure.

JUDGE MERRI TT: And your basic idea for
the categories of cases that would fit within this
arrangenent woul d be cases that are heavily dependent
on state law, at least in the beginning?

JUDGE NEWWVAN:  That woul d certainly be the
prinme category. |If any case belongs in State Court,
it is a case where the decision turns on the neaning
of state law. If states rights nmeans anything in this
country, it ought to nean that the State Courts are
t he fundamental foruns for telling us what the content
of state lawis. | always feel awkward in a diversity
case trying to predict what New York or Connecticut or
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Vermont will do.

JUDGE MERRITT: If you would, explain in
alittle nore detail the nechanismthat you would use
to acconplish this? You could have -- there are
several different ways to think about it. Sone nmay be
nmore pal atable and nore efficient than others. What
IS your suggestion?

VICE CHAIR COOPER  Let ne ask a question
al ong that sane |line, Judge. Wuld the petition be
di scretionary by the D strict Judge and what woul d be
the standard -- could you appeal froma denial of that
under your proposal? And would then that be an abuse
of discretion standard? | think that goes along with
Judge Merritt's question.

JUDGE NEWMAN: Let ne try and deal with
both. There are various procedural ways to acconplish
di scretionary access. The fundanental choice is
whether it is an entrance scenario or an exit
scenario. You could either say file in Federal Court
and let the District Judge remand if it s
i nappropriate, or file in State Court and let the
parties renove if it is appropriate. | happen to
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think filing in State Court wth renoval is better.
| think if you filed in State Court -- because the
bul k of these cases will stay in State Court. So you
start there and you have prejudgnent renmedy practice
readily available and TROs if that is needed. Al of
t he paraphernalia that surround the initiation of a
case woul d be imedi ately avail abl e.

JUDGE MERRI TT: So, for exanple, if AR SA
were one of the categories of cases, those cases woul d
be filed first in the State Court?

JUDGE NEWVAN: Correct, subject to a
renoval petition. Now how would the renoval petition
work to answer M. Cooper's question. Again, there
are various ways. | have ny preferences, but | am
nore interested in the principle than the details.
But to respond to your question, ny preference would
be it is the sinplest possible procedure. There would
be no appeal. Now, that may seema little startling.
Way should a District Judge's deci sion not be subject
to appeal ? Well, several District Judge's decisions
today are not subject to appeal and one of themis the
vast bul k of renoval rulings. Under the statute,
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there is only the tiniest |eeway for appeal of a
remand decision on a renoved case. There is a very
special case, but it is very rare. Most remand
deci sions nmade by D strict Judges in Anerica today on
remand of a renoved case are not appeal able. So there
is no natural law right to appeal one of these.

PROFESSOR MVEADCR: Wuld you allow
mandanmus by the Court of Appeal s?

JUDGE NEWWAN:  No, | wouldn't. If | was
doing it, | wouldn't, Professor Meador, and | wll
tell you why. The reason we grant an appeal in the
general run of rulings made by a District Judge is
because that ruling either is the final ruling on
rights or a procedural ruling integral to the ultinmate
ruling. If it is a Federal Court case and that judge
says claim dism ssed, default judgnent, sunmary
judgnment or whatever, that judge is adjudicating
substantive rights. [If under discretionary access a
District Judge is sinply saying leave it in the State
Court, he is not determining a single substantive
right of anybody. He is sinply saying |leave it where
97 percent of all cases in America are tried anyway,
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and there is nothing wong with that. And even if he
does what sone mght say is wong -- he leaves it in
State Court where you or | mght say bring it into
Federal Court, it is not terrible. He hasn't denied
anybody a day in Court. He hasn't extinguished a
right. He has sinply said let it be in State Court.
Now what | m ght do, Professor Meador, is create this
much of a safety valve. Suppose he leaves it in State
Court and the case gets tried and sonewhere al ong the
line an issue that didn't look like it was novel
bubbl es up. Take your ARISA case. It looks like a
normal cut and dried contract case. What is the
nmeani ng of the pension terns? But sonmewhere al ong the
line as they get to the end, the State Judge says what
| amreally doing is construing ARl SA, and he nmakes a
ruling and it is a very novel ruling, but you coul dn't
tell that until you got pretty nmuch into the case or
maybe at the end. | would let the fell ow appeal the
federal question to the Grcuit Court at that point.
So that if the issue really loons |large in the case,
give himthe Federal Appellate forumthen. But again,
don't give themthe forumfor 100,000 cases because a
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handful need it.

JUDGE MERRI TT: But then the appeal to the
Court of Appeals would be a discretionary Appeals
Court right 1292, and you would have to seek --

JUDGE NEWWVAN: You could do that. You
could do a discretionary. | think that would be
sensible. Then sone say well do you nean the whole
appeal cones and do you split it? And when | say
split it, people say that is unheard of. The fact is
it is not unheard of. W split appeals when we have
t he tenporary energency Court of Appeals, and we sent
t he Econom c Stabilization Act issues to the TECA and
we sent the other issues to regional Court of Appeals,
and we lived with it very well.

JUDGE MERRI TT: W split interlocutory
appeal s now under 1292. | nean, you bring up a
particul ar issue.

JUDGE NEVWAN: That is right. You are
tal ki ng about bringing up one issue at a tine. | am
t al ki ng about the possibility of splitting the appeal
so that the federal issue goes to the Federal forum
and the rest of it goes to the State forum W did
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that wth the Tenporary Energency Court of Appeals,
and both the regional courts and the TECA itself said
that is a good way to do it. dve us the specialized
i ssue and not the other. So we can do that. But
really that is a detail and there are different ways
todoit. |If | saw a discretionary access enacted, |
woul d be happy with al nost any arrangenent. Because
| think the Congress needs to experinent with this.
I ndeed, | wouldn't legislate it nationally. | think
i f Congress was considering this and hol di ng heari ngs,
t hey ought to perhaps designate a couple of Circuits
and try it out for a couple of years and |learn from
it.

Pr of essor Meador, experience may show you
need mandarmus. |f experience shows you need it, then
have it. But | would rather experinment for a couple
of years in a couple of Grcuits and learn fromit and
refine it and inprove it, and then see how we can go
about noderating bul k.

JUDGE MERRI TT: But the bottomline theory
t hat you have here, which is relatively new, is a new
mechani smfor use of the State Courts to take up sone
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of the caseload, particularly in beginning those cases
that turn primarily on state | aw i ssues.

JUDGE NEWWVAN: Exactly.

JUDCGE MERRITT: That is the bottomline of
your suggestion that is relatively new and origi nal.

JUDGE MERRITT: | think that is fair to
say, Judge Merritt. It is newin that it takes an
exi sting proposal of reallocating and refines it by
saying don't reallocate all of them Leave open the
entry to the Federal Court for the few that need it.
Now a flavor of that proposal is contained in | think
either chapter 10 or 11 of the |long range plan, which
is the chapter that reckons with the what-if scenari o.
What if volume gets out of hand? What will we do
then? And in that chapter, there is sonme recognition
of the possibility of discretionary access. | would
try it out nowor in the next two, three, four years,
before things get out of hand, and see if it works.
It may not work, but | think it is worth a try and |
see no downside risk to it.

VI CE CHAIR COOPER: Let ne go to another
interesting point you make in your witten remarks.
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It is let's stop this three-judge panel on appeal and
go to a two-judge panel. Wuld you tell us about that
for alittle bit?

JUDGE NEWWAN:  Well, | did suggest that,
M. Cooper, but | also qualified it. Because it is a
sonewhat deceptive proposal that has been made. The
literature includes it and says, well, you can go from
3to 2. And people then say, well, let's see. If you
have a 12-judge court, 3 judges would nean 4 panels,
but 2 would nean 6 panels. That is a 50 percent
i ncrease in panels. Maybe that would be a 50 percent
increase in disposition rate. And the qualification
is it won't because the judges still have to wite the
opinions. So if they all sit in panels of 2 and they
all wite no nore than they wote in panels of 3, you
don't get any increase at all.

Now | think going to panels of 2 or even
1 in some cases would produce sone increase in

productivity because a | ot of cases are di sposed of by

sumary order. In our Court, it is up around 65
percent. Sone Courts are down to say 12 percent of
publi shed opinions. | think that is way too | ow But
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the summary orders take relatively less tine than the
full opinions. So if you went to panels of 2, you
woul d see sonme judges and sonme Circuits that use
central staff -- we don't have our central staff draft
summary orders, but | think some courts do -- the
judges could be a little nore producti ve.

| amnot sure the 2 judge or the 1 judge,
again, is ideal. | think a 1 judge could handle --
for exanple, there are a | ot of very easy sentencing
appeals. W have lived with the guidelines now a | ong
time and nost of the issues are straightforward, but
we are seeing appeal s because the fellow pleads guilty
and his only shot is to take a sentencing appeal. |
t hink one judge could rule on those and | think any
Federal Appellate Judge in Amrerica could be counted on
to say, no, this issue is really quite novel and | am
going to refer to a 3-judge panel. | make the
suggestion, | will be candid with you, not because |
think it is such a great idea, but because | think it
is a wuseful counter to the other suggestion of
di scretionary appeals, cercariae practice. I am
opposed to cercariae practice in the Court of Appeals.
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| think every person who has his substantive rights
l[itigated and adjudicated in a District Court should
have a right of appeal before sone Appellate forum
even if it is only one judge. And if it was a
cercariae decision, that is different froma nerits
decision. It is too easy on cercariae to say, well,
| don't know quite what | would do but | wll deny
certain and then I won't have to worry about it. |
don't want to see any District Court litigant put in
that position if | can avoid it. So even the nost
trivial case | would rather see cone before one
Appel | ate Judge on the nmerits, with that Judge havi ng
the opportunity to give it a 3-judge hearing if it
seenmed of substance.

JUDGE RYMER: Judge Newmran, one of the
suggestions that they nade is for sone variety of
systemof Appellate jurisdictionin Dstrict Court, in
effect a cercariae type of view in the Appellate
Court. Do you have a view on that kind of proposal?

JUDCGE MERRI TT: Li ke the New York Suprene
Court Appellate Division, | suppose. | mean sone
variation on that thene.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

40

PROFESSOR MEADOR:  Yes, | think it would
be the creation of what sone people call an Appellate
Division in the District Courts.

JUDCE NEWWAN:  Wthin the District Court?
So in effect you would have a four-tier system You
would have a Trial Court, a District Court, an
Appellate term of a District Court, and then
di scretionary review up to the Court of Appeals.

VICE CHAIR COOPER: Discretionary review
to the Court of Appeals.

JUDGE NEWVAN: | would resist four-tier
systens until it was the last resort. | think many
arrangenents are better than that. The three-tier
systemis cunbersone. It takes a long tine to go from
the District Court, Court of Appeals cercariae, to the
Suprene Court and then the end. Four levels is that
much worse. | think it is far better to make it as
efficient as possible to get to the Court of Appeals
and let themhandle it. And again, | would nuch rather
see efforts to reallocate jurisdiction beconme the
first priority before we ever set foot in this pond of
tinkering with structures that assume we are stuck
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forever with this volune. | don't think we are stuck
forever with this volune. The Suprene Court went for
years wWith mandatory Appellate jurisdiction and peopl e
said this is terrible, terrible, terrible. There are
too many cases and we have to do sonething. They did
sonet hing. The Congress took away nandatory Appell ate
jurisdiction and turned it to cercariae. W can do
the sanme with Crcuit Court Appellate jurisdiction

We can | eave many of those cases in the State Courts,
where they will be well taken care of subject to a

safety valve entry into the Federal Courts. And ny

point is don't rush to figure out all of these
structural rearrangenents. | say that to you and |
say it to the Congress. | think the best service you

could render is to urge the Congress to get its
priorities straight and say the first order of
busi ness in any hearings of the judiciary commttees
of the Senate and House ought to be jurisdiction.

JUDGE MERRI TT: Let nme ask you --

JUDGE NEWVAN: Let nme just finish the
sentence if | may. |In fairness, if the Congress says,
| ook, we have had a hearing -- we will hold hearings
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on jurisdiction and we have tried and we just can't do
it. It is politically infeasible. Gay. Then maybe
you nove on to structure.

JUDGE MERRITT: But they have never
considered this other discretionary access idea.

JUDGE NEWWAN:  Not at all. | think if the
Senate Judiciary Conmttee and the House or nmaybe a
joint commttee of them took a hard |ook at
reallocating jurisdiction, they would find that either
ny discretionary access proposal or some variant of it
or something like it new that they would think of
woul d provide a way of getting past this problem at
| east for the foreseeable future. 100 years from now,
that nay be a different problem But we don't have to
solve the problem forever. W have to solve it for
the realistically foreseeable future.

PROFESSCR MEADOR:  You nentioned a noment
ago or a few mnutes ago that in your mnd there is
sone limt to the nunber of judges on the Appellate
Court that make it feasible to act |eisurely and
properly and so on. | have a two-part question. QOne,
do you have a nunber in mnd? s there sone
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appr oxi mat e nunber beyond which you think a Court of
Appeal s should not go or cannot go? And secondly,
what would you do if the volunme of appeals overran
t hat nunber?

JUDGE NEWWVAN: Wl |, that sounds like a
9th Circuit question.

JUDGE MERRITT: It may be an every Grcuit
gquestion in the next 10 years.

JUDGE NEWWAN: | amhesitant to presune to
tell the 9th Grcuit what they should do.

JUDGE MERRITT: | don't think it is
limted to the 9th Grcuit.

JUDGE NEWMAN. Well, as to any Court, |
have said -- and | have witten this before -- | think
a Federal Appellate Court is at risk of not
functioning well when it goes beyond 15 -- 15 acti ves.
Then there will be 5, 6, or 7 seniors. Even that is
a |l ot of people and you begin to sit with each other
|l ess frequently. Wuld it be chaotic if we went from
15 to 17? No. But | renenber being in a neeting of
our Court where they said, well, let's ask for two
nore, and | said you know |I can see our successors
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being here in the year 2020 and the Court is then 41
and they say, let's just two nore and it will be only
43. Two nore can be a dangerous route. | think 15 1is
sensible. | think that is a useful thing. Can you --
you could operate a little better a little higher
But that is about where |I think you begin to see the
shortcomngs. And if you look around the Crcuits,
the Courts that are larger are the Courts that are
having l|less oral argunent, greater use of summary
orders, nore central staff bureaucracy. So the
shortcomngs are there. They are still rendering high
quality justice I am willing to assune, but the
shortcomng -- fromthe bar -- if the bar doesn't get
oral argument, they consider that a shortcomng. |If
they don't see a reasoned decision, that is a
short com ng.

JUDGE MERRI TT: Wel |, having suggested
that thereis alimt, whether it is 15 or sone |arger
nunber, the question then conmes what to do.

JUDGE NEWVAN:  All right.

JUDGE MERRITT: There are several
possibilities. One is just a split of the Crcuits
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| egislatively. Another is a solution where you m ght
divide each Crcuit into divisions, particularly if
there are a nunber of states in the Crcuit or ways in
which you could create divisions. What is your
t hought there?

JUDGE NEWWMAN:  Well, there are two broad
approaches. If you force ne, as you are skillfully
doing to face up to the problem of what you do when
any one Appellate Court has nore volune and nore
judges than it can usefully handle. You either nake
a structural arrangenment of the sort Judge Merritt
just indicated, and | will cone to ny preferences in
a second. You either divide the Circuit conpletely.
You divide it admnistratively. O you go the other
direction, as Professor Meador has suggested, and you
have larger Circuits or nmaybe one national, but you
make a structural arrangenment. There is one whol e set
of alternatives there. The other whole set of
alternatives is you leave the Grcuits where they are
and you rmake procedural adjustments within the Grcuit
to enable themto nove nore business but frankly at a
| ess satisfactory service to the bar and the
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[itigants.
Now coming to the structural. If ny

choice is between nore Grcuits or larger Grcuits, |

would go for nore Grcuits. | appreciate the downside
risk is nore conflicts between Circuits. | don't
think that is all that serious and | would be

perfectly willing to see an inter-Crcuit tribunal as
an ad hoc tribunal. | would not create a pernanent
Court. But | can envision an ad hoc inter-Crcuit
tribunal where every Circuit designated one of its

nunber to be available to resolve an inter-Crcuit

conflict, and then when they arose -- and they are
usually statutory -- the Chief Justice could either
designate or you could draw 7 nanes by lot. | don't

even think you would have to convene all 13 people.
Most of those questions, they need an answer. And if
t he Congress doesn't |ike the answer, they can change
it by legislation. So | would rather split the

Circuits rather than conbine themif we got to that.

As to how to split, | would rather go wth
adm nistrative splits before | chop them up
conpl etely.
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JUDGE MERRITT: This divisional idea.
Divide themup and try that out.

JUDGE  NEWVAN: A divisional i dea
Particularly if that is what the Crcuit thought best
met its needs. | would at |east authorize a Crcuit
to do that and try it out.

JUDGE MERRITT: Wuld you -- | know this
is a detail, but we have got to think in details.
Wul d you authorize the Grcuit to do it or would you
authorize the Judicial Conference to set sone
criteria. For exanple, you could have a rule that
says when a Court has nore than 15 active judgeshi ps,
t he Judi cial Conference may provide for a divisional
arrangenent. And when the Circuit has as nmany as 25

j udgeshi ps, the Judicial Conference shall provide for

a divisional arrangenent. | nean, you could say that.
JUDGE NEWVAN: | think a two-tier
arrangenent |ike that nakes a |lot of sense, Judge

Merritt. My inclination would be at the | ower |evel
or at the first |evel of problem of nunber of judges
where the problem arises, | think I would let the
Circuit itself decide. And then as it got up to the
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hi gher nunber, whether that is 21, 25, 27 -- whatever
nunber is deened to be a very serious problem at that
point I mght, if | was framng the |egislation,
aut hori ze the Judicial Conference to direct the use of
adm ni strative divisions. But | think I would give
the first option to the Grcuit itself, at |east at
the first tier of problemand let themtry it.

But | think all those things ought to be
aut hori zed for experinentation. W talked years ago
about the 50 state |aboratories. WlIl, we have got 13
Crcuit |laboratories. W ought to use them W ought
not totry to figure out in one fell swoop what is the
best national solution. W have got Crcuits and we
ought to try themout and authorize these adjustnents.
Sunset them after 3 years or sonething like that.
Congress is doing that frequently now And |earn from
experience. But | think the two-tier approach would
make a | ot of sense -- the two-tier in nunbers would
make a | ot of sense.

VI CE CHAIR COOPER  Assune hypot hetically
that the 2nd GCircuit got up to the nunber of judges
that you thought were in excess of what woul d make a
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wor kabl e Appel late Court. Wuld you then put New York
into two separate Grcuits or would you prefer a one-

state Crcuit, since they would have nobst of the

casel oad.

JUDGE MERRI TT: You can take the Fifth
Amendnment .

JUDGE NEWWVAN: That sounds suspi ciously
like a 9th Grcuit question too. But | will ignore

the 9th Circuit and try to answer it just in your
terns, M. Cooper. |If Congress forced upon us, let's
say, 41 judges, and we as a Circuit thought this is
just not a way to run a Court of Appeals, we have got
to divide. And the question was how to divide. There
is no question in my mnd that | would be for
splitting New York State rather than keepi ng New York
State as one Circuit and putting Connecticut and
Vernmont off to the side for a couple of reasons.

In the first place, a Court of Appeals
benefits from having personnel drawn from nore than
one state. We have seen that in our Grcuit for
years. | saw this proposal of why don't you just cut
Vernont off and throw themin with the first because
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the nunbers look a little better. That would be a
terrible mstake and it would do no good -- no good in
ternms of volunme. They contribute hardly any volune to
us, but they give us the input of a Vernont judge who
served us with distinction over the years for decades.
We want that input. W don't want to be a New York
Court or a New York and Connecticut Court.

Now peopl e say, well, if you have one big
state and you divide it, you create problens. | think
those problens are mnimal frankly. You could take
two districts. Qur state is a four district state.
You could divide it two and two. People say, well,
what would you do with diversity? Wat if the two
different Grcuits of New York came out differently?
| think that woul d happen once every 10 years. And if
you wanted as you split it to create an inter-Circuit
enbank -- three judges from each Crcuit to settle
that great state |law question -- of course, the
sinpler way would be to certify it to the New York
Court of Appeals and let themtell us because they are
the only ones who know. So if there is certification,
the two Grcuit dispute on state lawis really a non-
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I ssue. But you could have an enbank. | think you
would use it once in ten years. It wouldn't be a big
deal. And you could handle it. | would nuch rather
see that than keep -- again, if we had only a 41-judge
Court. | amnot tal king about now. | don't want to
read in the papers tonorrow that | was urging

splitting New YorKk.

VICE CHAIR COOPER:  Yes, let the record
reflect he is not authorizing splitting up the State
of New York today.

JUDGE NEWMAN: Thank you, M. Cooper. |
appreciate that. That won't stop sone people, but |
do appreciate your protection.

JUDGE RYMER  Judge Newman, do you not see
any problem about splitting a Crcuit -- excuse ne,
splitting a state arising from different federal
constitutional law particularly in crimnal areas.

JUDGE NEWMAN:  No, | don't, Judge Ryner,
any nore than if the 2nd Crcuit and the 1st Circuit
both conme out differently. They are adjacent.
Soneti nes - -

JUDGE RYMER: Yes, but they are not
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governed by one single Suprene Court that is trying to
guess what is going to happen on a collateral review

JUDGE NEWVAN:  You nean one U.S. Suprene
Court ?

JUDGE RYMER  No, the state Suprene Court
-- | mean the State Suprene Court of New York, not the
New York Court of Appeals -- the highest Court in the
state presumably has got an eye towards what is going
to happen on habeas review in crimnal cases.

JUDGE NEWVAN: Wl |, | can appreciate that
if you did split a state, each Court would on sone
cases have to reckon with the state | aw of exhaustion
and matters of that sort. | think that probably could
happen even now if a prisoner was housed outside of a
state, as many of themare. They are incarcerated all
over the country on prisoner exchange prograns.

JUDGE RYMER  So you don't have a capital
case situation as many states in the 9th Grcuit do,
with which | amnmore famliar. But it strikes me that
it would be sonewhat difficult for a single state to
face the possibility of i nconsi st ent f eder al
constitutional applications of let's say capital
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(1 ndi scernible).

JUDGE NEWWAN: Well, | guess -- you are
right, we have not yet gotten into the death penalty
cases, although we are heading there. These cases are
on their way and we have already developed rules to
anticipate that. | think the problemyou identified
could arise. My guess is a) it wll rise
infrequently; b) in the rare cases where it arose, if
there needs to be a uniformdual Circuit answer for
the State of New York -- again, | don't want to
mention California, an enbank could handle it. You
woul d just sinply designate three judges from each
Circuit and let them hold an enmbank and deci de what
the uniformrule of the two Crcuits who share that
state woul d be.

JUDGE MERRITT: Plus the fact that if
there is a split between a state Suprenme Court and a
Court of Appeals division, the Suprenme Court can
resolve the split. Sonetimes you get a split now
bet ween the Suprene Court and the State and a federal
gquestion in the Crcuit within the state exists and
the Suprene Court may not initially but after a while
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if it is an inmportant split, the Suprenme Court takes
the case and resol ves the federal question.

JUDGE NEWWAN. R ght. | took Judge Ryner
to focus not so nuch on the difference between the
Circuit Court and the state Suprene Court but as
between the two Grcuit Courts that shared the state.
That if they were each comng out slightly differently
on an exhaustion point. And that is the case where |
suggested that you could have an enbank between the
two CGircuits.

JUDCGE RYMER That is where | was goi ng.

JUDGE NEWWAN:  Yes. But | think it would
be very rare and | think if it happened, you could do
it. But again, | would try it out. Judge Ryner, if
you are right, there are going to be a | ot of those,
and | amwong. But | might be right and there will
be few of those. Neither of us knows for sure. W
can nmake a reasoned prediction, and I would be wlling
to concede that in your part of the country, your
prediction is nore soundly based than m ne. But the
best answer would be for Congress to try it out for a
two or three year period and |earn by experience.
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Then we woul dn't have to guess.

JUDGE RYMER  That brings up sonething I
would like to -- it is a very difficult question to
ask. But it seens to ne that none of us has a crysta
ball even at 10 years out let alone 25 years. And one
of the possibilities that this Comm ssion could
reconmmend woul d be founded in flexibility. To point
out a nunber of possible -- say sone of what you have
mentioned that could be -- that legislation could
authorization for experinments anong the various
Circuits. Do | hear you to be saying that you think
that would be a good direction in which to go?

JUDGE NEWVAN:  Absolutely. | think any
proposals that cone out of this Conm ssion and that
commend t hensel ves to the Congress shoul d be adopted
by the Congress in one or two CGrcuits and for a 2, 3,
or 4 year termnal period. | think we should |earn by
experience. To try to restructure the whole system
either on jurisdictional grounds or on structural
grounds and figure we know all the answers is a
m st ake. W should try it out. My preference
obviously is try out jurisdictional arrangenents
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before you try out structural arrangenents, because |
think they will largely solve the problem But any
solutions |I think should be experinental, done in a
couple of Crcuits, done for a short tine period wth
a sunset provision, and the Congress and the Judici al
Conf erence should nonitor themvery closely.

VI CE CHAIR COOPER  Judge, | hate to cal
time because | amenjoying it and it |ooks |like you
are having a good tine too. But we appreciate so nuch
your honoring us with your presence here today.

JUDGE NEWWAN:  Thank you very much. If |
can be of any help as any of these matters unfold, |
would be delighted to do so. | appreciate the
opportunity.

VI CE CHAI R COOPER.  Thank you. Appreciate

JUDGE MERRI TT: Let nme just say, Judge
Newman, as usual you have been your usual incisive
self and thoughtful self and we very nuch appreciate
the efforts you have nade to think through these
pr obl ens.

VI CE CHAI R COOPER: Thank you so nuch.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

57

Qur next witness is Professor Judith Resnik of Yale
Law School . It is good to have you with us this
nor ni ng.

PROFESSOR RESNI K: Thank you. | amvery
happy to be here. Hello, Judge Ryner, from afar.

JUDGE RYMER: Good norning, Professor
Resni k.

PROFESSOR RESNI K: Judge Merritt and
Prof essor Meador. And actually a Yale | aw student who
hel ped me prepare these nmaterials, Eric Beaver, is
here, and | would like to thank himas well.

| amvery glad to be here. As | cane in,
Prof essor Meador, you were saying have us look into
the future. The first point of my comments is that |
think it is hard to look into the present and see
that the actual structure of the United States Courts
is not as we often describe it. | think we already
have a four-tier system which is to say that at the
District Court |level there are two sets of judges,
magi strate and bankruptcy, and District Court judges
that therefore our functional work force at the trial
level is in excess of 1,400 people, and that the
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functional Appellate Court is no |onger 187 people,
but rather that we have the senior judges, so our
nunbers are really 15 to 25 dependi ng or above in the
Crcuit level, and that these judges are in turn aided
by about 300 District Court Judges who sit by
designation, which is to say that | appeared in a very
small Crcuit on the East Coast and wal ked in and
found one Judge from one Circuit and one from two
ot hers.

So that as a consequence, the structure
that we are describing has actually already been
substantially transfornmed, and transformed | think, we
shoul d be appreciative of the innovative efforts of a
judiciary struggling desperately to staff cases. So
on one level we have seen actually an internal
reformatting that has enlisted a work force of 1,600
people. And therefore | hope that the Conm ssion will
help | ead the way away from a conversation that acts
as if we are tal king about the adding of one or two
peopl e and that focuses this way and that states our
federal work is 1500+ and we need every person there
and even in light of that transformation we radically
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reformatted Appeal, which is to say that about a fifth
of the cases nationally get oral argunent and there
are published opinions in about 6,000 out of 25,000
cases.

VI CE CHAI R COOPER: Does that bother you
that you are having less and |ess oral argunent and
| ess and | ess published opinions, since we are saving
a lot of trees?

PROFESSOR RESNI K: My suggestion is
actually that the insight to be cel ebrated from 1891
is that a single judge doesn't render final judgnent.
So what | amreally concerned about is that there be
serious Appellate review by at least two if not three
addi ti onal people. | a less concerned about the
production of vast bodies of thin precedent. And
maybe that is a thin precedent in the sense that with
alot of litigation, there can be 800 variations on a
theme. But in fact as we who get to stand back from
the systema little bit and try to describe it nore
generally as either because we nove between Circuits
or we talk about it as a general system there are
t hreads that can be pulled and there are two or three
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positions on major issues that the Appellate boards
devel op.

Here | take a suggestion actually fromthe
Federal Judiciary Volunme in 1989 about the Crcuits.
Prof essor Carrington rem nded us that Roscoe Pound
suggested |ess precedent or that we needed fewer
published opinions. |, however, think that we
definitely need witten opinions. Litigants need to
know what the outcone is of their case. So ny
suggestion woul d be an increase in witten decision of
nore than a sentence or two that explains why these
two or three Appellate Judges said either, yes, you
are right or, no, you are wong.

JUDGE MERRITT: You know, this is the
product of a division in the Circuits thensel ves.

There is no uniformrule in the Crcuits about one

word affirnances. Sone Circuits -- the 7th Crcuit
and the 6th CGrcuit and other Grcuits -- | think the
1st Circuit -- don't engage at all in that. O her

Circuits do. This is not uniform
PROFESSOR RESNI K:  One of the facets of
this conversation is that on one hand we are talking
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

61

in the aggregate about the Grcuit Courts, and then we
all know as we get close to any one of themthat they
have very different both processes and outputs.

JUDGE MERRI TT: And sone judges in sone
Circuits over the years feel very strongly that there
shoul d be reasoned decisions or at |least an effort
made at reasoned decisions, and other Circuits don't
follow that principle.

PROFESSOR RESNI K: As an occasiona
Appellate litigant, | have to say that | amvery eager
to have an expl anati on of why sonething cane out as it
did on behalf of nmy clients in the situation. As an
academc, | don't see the need for 8 mllion
descriptions of variations. So | think that the point
woul d be a serious comunication to the parties.

The conversation thus far has tal ked about
the diversity. One of the obvious insights of the
United States constitutional systemis a commtnent to
vari ation. Hence, ny view is that when you insist
upon a uniformrule, be it a nodel that says 14 people
equal a Circuit Court or there has to be a witten
deci sion, you have to be sure it is the right rule.
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| think from your question that | certainly share a
viewthat | would be for a witten description that is
communi cative. And whether there is a page -- | am
not talking about magic nunbers of words, but
sonmet hing that explains how cone it cane out I|ike
t his.

Several people have nmade the point and
froma variety of perspectives that there is actually
| ess Appellate review, |ess supervision of District
Courts. There is nore cases, but froma variety of
doctrines of discretion and fromthe vast expanse of
the pre-trial process, the actual work of telling
District Judges that their outcones should change has
di m ni shed over tine. There are comments from Judge
Schroeder, for exanple, on the 9th Grcuit, from
academni cs, and from a variety of di fferent
perspectives saying, yes, we have got an incredibly
busy Appellate Court. But are they actually
superintending? Less than they used to. Rever sa
rates are down. Doctrines of discretion have
i ncreased.

JUDGE MERRITT: | woul d doubt that in the
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case of orally argued cases, which are the cases that
are nore traditional type cases -- they are not the

pro se cases, they are not the cases submtted on

briefs, they are not the -- well sone of them are
sentencing guideline guilty cases. But in the
traditional case, | would doubt that there has been a

change in the relative reversal rate of the District
Courts. The problemis to carve out statistically
exactly the cases that we are tal king about.

PROFESSOR RESNIK:  And | agree conpl etely.
| know your staff is working on inquiry in that
direction and obviously one enpirical question is how
do you neasure decline in substantive review

JUDGE MERRI TT: What has happened is we
have had a change in the type of cases -- the mx of
cases that the Appellate Courts get. 10 or 15 years
ago, we had no appeals of guilty pleas (indiscernible)
for exanple. That creates a very different problem
We had very few prisoner pro se cases. As you know,
some prisoners file several cases a year. So the m x
of cases has changed.

PROFESSOR RESNI K: So the desegregation
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poi nt comes back, which is the Appell ate docket itself
needs to be di saggregated and enpirical work needs to
be done. But if point one is you' ve got a four-tier
system point two is you have a nobile work force.
Visiting and designated judges staff the Federal
Appel late Courts. So the idea that if you say, gee,
how many conbi nations of panels can | get if there are
24 judges as conpared to 18 judges, |look at the
nunbers of conbi nati on of panels you get. Because the
Federal Appellate Courts have sone 300 District Court
Judges sitting by designation.

VICE CHAIR COOPER: |Is that good or bad?

PROFESSOR RESNI K: Well, the question
rai sed, | think, as one |ooks at the current structure
is what to think about the concept of the Grcuit |aw
If you think about 1891, the insight was we need
appeal and we need review. It wasn't so clear that
t he answer was we need insular GCircuit law. And as |
listen to the exchanges this nmorning, | am really
struck that | think a serious project for your
Commission is to say, okay, we have developed a
tradition that Crcuit lawis insular, but we are in
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the late 20th Century where Judge Ryner is |istening
to us through electronics and many of the |awers
practice across t he Uni t ed St at es and our
infrastructure is increasingly inter-jurisdictional.
Hence, the suggestion is to revisit the question about
whet her or not insularity of Crcuit |aw ought to be
the end gane of this project as conpared to serious
Appel  ate revi ew of individual decision nmaking.
JUDGE MERRI TT: Vell, let nme energe
slightly. W do have sone designated visiting judges,
both District and Court of Appeals Judges sitting with
us, but | think practically all the Circuits have
tried to elimnate that to the point that the active
Judges of the Court together with the sane Judges who
were previously active Judge and know each other
continue to maintain the law of the Crcuit. And
speaking frankly as a Grcuit Judge, it is nuch easier
to deal with one of your own Judges than it is with a
visited Judge. | just visited with the 2nd Circuit.
Judge Newman and | sat together and it was a great
pl easur e. But he has to communicate with nme in a
different way. | am not as aware of the custons of
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the Circuit. It is nore difficult for us to
communi cate in the same way that | comunicate with ny
own col |l eagues. So there is a substantial difference
over time in the efficiency it seens to ne in having
Judges of a Court sitting together.

PROFESSOR  RESNI K: You have the
possibility then of going in two directions. Step one
is we can't staff our cases with the nunbers we have.
W rely on the system of roving judges. Option A
figure out a way to try to bound it by saying we need
nore judges -- be it by creating a fourth tier of
District Judges review ng or sone fashion. Option B
-- gee, roving judges suggest the possibility of |ess
insularity. Because the current problem for a
litigant frankly is that when | amfaced with a Court
in which there is one Appellate Judge from that
Crcuit, my view is that that Appellate Judge is
making that -- | either have a weak panel in which |
can't expect nuch to occur, or alternatively | assune
that the one Appellate Judge fromthat Crcuit has a
di sproportionate influence. And as a consequence, |
amnot really getting at | east two people review ng.
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JUDCE MERRI TT: There is sonme tendency on
the part of visiting judges who are sitting on a Court
with other judges fromthat Grcuit to defer. To not
be quite as strenuous as they mght be about a
question if they were sitting on their ow Court. And
that is what you are tal ki ng about ?

PROFESSOR RESNI K: Yes. And | am al so
suggesting that one option is to say, |look at this.
W just had a discussion about inter-Grcuit
coordination here if you were sharing a state. Look
at this and think about this as either a vehicle for
inter-Crcuit. Notice ne as an Appell ate advocate to
say, okay, you have got a 1st CGrcuit, a 2nd Crcuit,
and a 5th Circuit judge. Cone in knowi ng the |aw of
that Crcuit because you are going to have to figure
out a rule that argues to that and then I w Il have
real Appellate review of that decision

These are different alternatives. Right
now we have in sone sense the worst of both worlds.
W are mred in a conversation as if we were really
tal king about a small federal judiciary when it has
changed.
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PROFESSOR MEADOR: Let nme ask you this
guestion. Wat woul d you suggest that this Conmm ssion
reconmend out of all of this picture you are
descri bing here. Do you have ideas or suggestions?

PROFESSOR RESNI K: Yes, | do. One
actually -- not in nmy witten comments, because |
hadn't been focusing so nuch on the access hand. M
suggestion in terns of access to the Federal Courts is
that there is a volune of cases which are justified
because they invol ve people fromtwo different states.
Diversity is one set of them But actually the |arge
mass torte is another in which it seens to ne that
what should be urged is a set of courts created by the
state systens to respond to the assunption that com ng
froma single -- that out-of-staters are not as warmy
treated. And that is to say some set of nationa
courts based in the state systemthat deal exclusively
with inter-state disagreenents or conflicts between
people from different states. So that would --
instead of this discretionary access to the Federal
Courts, | would urge the states -- and then there are
guestions about commerce clause authority here -- to
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create a set of courts to deal wth what we call
diversity cases and whose sole justification for being
in Federal Court is that they cone fromcitizens from
different states. And | would include in that packet
the large cases as well as the small cases, because
the large mass torte or the snmall nmass torte still has
this question of what is the rule of law and the
operative assunption remains state | aw.

JUDGE MERRITT: But having discretionary
access would be a significant (indiscernible) for the

states to do what you are tal king about because now

they have very little incentive to do this. | have
seen no -- maybe you know of an instance where there
is some novenent in this direction, but | have seen

very little novenment here.

PROFESSOR RESNI K: Wl |, you coul d | ook at
the nmass torte litigating comrmittee, which is a
conpilation of judges fromdifferent states and see
them as creating an ad hoc group to deal with inter-
state jurisdictional issues. M suggestion though --
| amnot enthusiastic about this discretionary access
hinging on a District Judge. | think it is both
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cunbersone and | think we ought to carve out
categories of cases and say presunptively Federal
Court. But | think that there is a vast vol une of
cases in which the role of the states is very
inmportant. The state is the basis of the law. But it
is actually an inter-state conflict and I would Iike
to see Congress funding and enabling this capacity
because we know that our state systens are
terrifically vulnerable in their court structures and
very underfunded. So | think that at the nmonment in
the world in which State Courts already bear such
great burdens, that for the Federal judiciary to say
now let's give themsone of ours is not as wi se as for
the Federal judiciary to be recormendi ng the creation
of auxiliary resources.

And it also responds to this ability to
enhance the role of the Judge, which gets nme to ny
second reconmendati on. There is a genuine problem
around the role of the Judge. Here | think that we
have to face that the tradition of -- however
i nportant and useful the 7-person working conference
of the Grcuits used to be, it sinply will not/is not
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currently, nor can it be in the future, the nodel. As
a consequence, | think we need to | ook at how to make
t he task of judging good for litigants and good for
t he people who engage in it and esteened. There are
two prongs to this. One is for the life tenured
judiciary who feel s besi eged and underpaid. Looking,
for exanple, at the function of the designated judge.
R ght now we have D strict Judges who sonetines sit on
Appel l ate Courts. Does this make the job nore
interesting and better? Australia -- sone of the
states within Australia organi zed their systemso that
out of a 12-nmonth year, for 3 nonths the judge who was
atrial level judge is an Appellate Judge. Looking at
the notion that nmakes this I ess utterly overwhel m ng
as a grind of a torrent of cases and alters the
activity to give one the energy to do the hard job of
j udgnent .

So one is to think about -- you already
have a rotating system in the back-ups to the
Appel | ate panels to sone extent. Here we are back in
our conversation about experinentation and i nnovati on.
Look hard and ask the people who participate in them
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both fromthe Appellate point of viewand the D strict
point of view, what is the utility of this m xed
system

Second, judicial sabbaticals. Judges are
exhausted. They should be. Many systens to which we
regul arly conpare ourselves give judges breaks.

Third, thinking about noving toward a
nati onal Appellate system because we have got our
traveling judges in which they nove via visiting
around. If this beconmes unattractive, then | think
you have to |l ook at your tier notion, which is to say
that you already have four tiers. Do you formalize
them into an Appellate division of the trial |eve
court, in which case you are giving your magistrate
and bankruptcy judges the vast anmount of first tier
deci si on nmaki ng and your District Judges are part-tine
Appel | ate Judges and part tine trial |evel judges.
And al ong that side, since you are turning a good dea
of first entry decision nmaki ng over -- have turned to
bankruptcy and magi strate judges, pay attention to
them Because they are the adjudicators for United
States citizens in a |lot of cases and need to have
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some of the sense of authority and inportance because
they are the people to whomlitigants go.

That gets ne actually to a suggestion
about the relationships with Congress. The concern
from a lot of people that look at this is of the
efforts fromthe judiciary to attenpt to at sone | evel
appease or placate a Congress that looks like it is
very overly engaged in the managenent of the Federa
Judiciary. And hopefully this Conmm ssion wll take
t he occasi on upon which to consider how to enbed the
notion of the Article I1Il judiciary as not as
dependent on Congress's whim and not as engaged in
t hese sort of battles of an individual person. It is
terrifically inportant. W are living in a world
where the ABA Comm ssion on the judiciary told us that
it is avery fragile world. And as a consequence, how
does this Conmm ssion use its suggestions or make its
suggestions to augnment the independence of the
judiciary, which goes to sone of the notions of
internal flexibility nodels. Perhaps a few uniform
rules created by the judiciary that says appeal in
this system requires two or three judges and it
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requires sone statenent of reasons to the litigants,
be it published or not.

PROFESSOR MEADOR: Let nme ask this
question. You nentioned the idea of Appellate review
at the District level and formalizing that, | gather,
alittle bit nore. Do you have any ot her suggestions
concerning structure or organization of the U S
Courts of Appeals thenselves?

VICE CHAIR COOPER And including in that
geography and size -- too big, too small, does it nake
any difference? Could we have one state Circuit?
Should we split states or not?

PROFESSOR RESNIK: | take it we have now
entered the world of what has been termed this norning
the 9th Circuit question here?

VI CE CHAIR COOPER: Not necessarily. If
you look at the 11th and the 5th, a lot of
commentators say that they are the size that we need
to be taking a | ook at al so.

PROFESSOR RESNI K: As a person who has
practiced in both the 9th, 2nd, and several of the
other Grcuits, | do not believe that the size of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

75

Circuit has any kind of talismatic nunber to it, and
| amnot of -- | share the view of what | take to be
the majority of people in the 9th Crcuit who are
judges and | awers that there is no pressing need to
split it at this point, and further that the focus on
it has, | think, actually distracted fromthis nuch
harder conversation about what to do now with the
transfornmed federal judiciary in terns of nunbers and
use of visitors and the I|ike.

VI CE CHAIR COOPER: Do you have any
expl anation of why there was a need to split the old
5th and there is no need to split the 9th? They | ook
like mirror imges of each other if you took a tine
capsul e and conpressed it together.

PROFESSCR RESNI K: As | understand, first
fromthe few books that have been witten about the
split of the 5th, including sone reviews from one of
my colleagues, that |ike the current conversation
occurs in a political and social context and is not --
unfortunately not done fromthe point of view of how
do we maxi m ze the best of all possibilities for U S.
citizenry in terns of access. But in these
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conversations, Congress's attention is drawn by
political and social factors and not by the |ower
adm ni strative ones.

PROFESSOR MEADOR:  Excuse ne, if | can get
you back up to ny question. Forget the 9th and 2nd.

PROFESSOR RESNI K:  Fi ne.

PROFESSOR MEADOR: Take the Courts of
Appeal. Assuming -- imagine the continued growh in
the volune of appeals and you had nore judges and so
on, sonewhere out there down the line -- 10 years from
now or nore -- do you have any suggesti ons about what
m ght be done anong the U S. Courts of Appeals to neet
the problen? Wuld you just |let themgo on and on and
on? Do you have any suggestions at all about what
this Comm ssion mght think about | ooking ahead?

PROFESSOR RESNI K: well, | think ny
suggestion is that we are down that |ine and what has
occurred is a four-tier system And one of the tasks
of this Commission is to figure out whether to
formalize that fourth tier and create a tier between
the current Federal Appellate Courts and the tria
| evel courts. And in the population of that fourth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

77

tier whether to use District Judges exclusively or
whet her to have sone of your current Circuit Judges
share in that -- using judges fromtwo sets of courts.
| think that is the question. | think it already
exists that there is this fourth tier, and the
question is how do you frane it. Because currently --

JUDGE MERRITT: I am having a little
trouble followng the fourth tier. | had originally
t hought you said there were now four tiers, one of
which is the bankruptcy/magistrate tier. The second
is the District Judge tier and the third is the Court
of Appeals and the fourth is the Suprene Court. Now
are you using the four tiers in a different sense?

PROFESSOR RESNI K: Thank you. That is
very helpful. Yes. There is a way in which -- you
al ways want to have these sort of noving diagranms for
this possibility. 1In some ways, the magi strate and
bankruptcy judges are below the District Courts and
you appeal to them But in sone districts, for
exanpl e, the magistrate judge is actually on the wheel
and you go directly to that person with nuch |ess
review. So there are nonments when you have got four.
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Sonetines they collapse into three. Meanwhi | e, the
bankruptcy judges sonetines create their own little
Appel l ate Court, and then you have got sonme District
Judges who sit by designation on the Court of Appeals.
That is our current -- | don't have a nobile or sone
other noving diagram to do it, but they actually
change places, which is hard to capture and which
requires that use of the word four tiers in different
ways.

Then the question i s, okay, what do we do?
One versionis leave it as it is. | ama little leery
about that, to try to be directly responsive, because
| think it is both haphazard and we have this kind of
odd reliance on outsiders and this sort of thinner
Appel | ate process. M suggestion woul d be, therefore,
t hat you need to acknow edge it and then build upon
it, and here | think | share both what | take to be
Judge Rynmer and Judge Newman's exchange about
experinmentation and flexibility. Since we don't have
a magic bullet at the nmonment, we can't only say here
is the answer. But |et us now say, okay, expand the
use of bankruptcy Appellate panels, for exanple, or
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track that record and see about that as a nodel. Look
at our District Courts. Look at who should sit by
designation on the Courts of Appeals. Are we | ooking
for judges five years out? Senior Judges? How to use
them as part-tine Appellate Judges? O should we
reject this part-tine systemand go as has been nore
the U S tradition to single job opportunities. I
think that is the agenda, infornmed | hope by sone of
your peerism and then also with a series of proposals
that say here are the 7 options of how we can do it
and here are at least three or four that ought to
begi n.

What are our goals? Getting decisions
revi ewed. So that you really have -- the real
potential risk is that we have not a vigorous
Appel late system and we have these single judge
decisions that are not truly subject to review. And
here this great reliance on staff and the m ninal
opinion that is witten is the haunting feature of the
current story.

So ny sense is sort of applaud a judiciary
trying to manufacture a judicial power and then | ook
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

80

at the process of that manufacture. Reject the parts
of it you don't like, like this potential bringing |aw
back and forth, and formalize those that you do or at
| east authorize their formalization.

VICE CHAIR COOPER  So what you are really
saying is that we really have a three and/or four tier
syst em now dependi ng on whether you are stretching the
accordion or squeezing it and where you are in the
country?

PROFESSOR RESNI K: Yes. And actually
varying it sonmetimes fromdistrict to district. W
currently have discretionary Appellate review now
because the staff systemscreens out and only a fifth
of the cases get to the sort of full process. So that
t he debate about should we have it --

JUDGE MERRI TT: But that is a vast
over st at enent of t he situation - - an
oversinplification because of the change in the m x of

the cases. There is no particular change in the old

types of cases -- the private | aw cases and public | aw
cases that have conme into the Court. The staffing
that | know about is to be a shortcut in certain
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particul ar kinds of cases that are newin the mx. So
| read (indiscernible) articles all the tine and they
say just what you said as though that describes the
system but it is nuch nore conplex than that.
PROFESSOR RESNI K: Judge Merritt, part of
the inpulse to overstate is to try to nove the
conversations away from should we have two nore
judges. But the second concern is that your statenent
does reflect that there is a category of cases in
which there is not really appeal as a right. It is
not all the cases in the United States, but there is
a category of cases that go presunptively to staff for
screening. That neans that the nodel that said every
aggrieved litigant has appeal as a right, sone set of
them -- some which you may believe shouldn't have
appeal as a right -- do not currently get life tenure
judges of three reviewing the nmerits. So this sense
of discretion is that which we used to call appeal,
a packet of things -- that witten decision, three
judges, briefing, oral argunent - doesn't exist for a
whole lot of litigants. Now there are different
versions of what could be appeal ed, but sone segnent
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of these cases are presunptively in many CGrcuits
| ooked at by staff on the assunption --

JUDGE MERRI TT: They are not deci ded by
the staff. There is not any case in the 6th Grcuit
that is decided by the staff. None.

PROFESSOR RESNIK: It is not a sense in
which it is decided by the staff, but that sense of
direct access to life-tenured judge is no |onger
avai | abl e. Now one visions is that that should no
| onger be available, and in some sense | take that to
be the --

JUDGE MERRI TT: You say that the screening
process by staff is a process of bureaucratization by
whi ch the staff denies the case?

PROFESSOR RESNI K: I am not naking the
argunment of decision. | know that in sone Grcuits,
and | hardly would presune to talk about the 6th --
that in sone Grcuits, at |east as described to ne by
ot her Appellate Judges, staff provides a single
opi nion which is then circulated to the others for
signing off on, and that at |east sone Appellate
Judges, and | believe some who have testified before
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this panel in other venues, have suggested that what
t hey understood appeal to be 20 or 30 years ago i s not
what their Court is routinely doing in all of their
cases. And then the question is do we strive to try
to return to that systemor do we say this segnented
systemis all right, and | take it the suggestion of
using a formalized 4th Appellate tier, this District
Court review, is a nmeans of giving nore specific
reviewto all litigants at | east once al ong the way.

VICE CHAIR COOPER: Professor, it is
al ways good to talk with you.

PROFESSOR RESNI K:  Thank you ki ndly.

VI CE CHAI R COOPER: We appreci ate your
time and effort and your witten statenent here.

PROFESSOR RESNI K:  Thank you.

VI CE CHAI R COOPER: And thank you for
being with us today. Qur next witness is Judge Joseph
Weis for the United States Court of Appeals for the
3rd Circuit. Judge, it is good to have you with us
t oday.

JUDGE WEI'S: Good norning. As | see it,
the role of the Courts of Appeals is to provide
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uni form coherent enforcement and application of
federal law. | don't think the Courts are follow ng
that goal now as well as they coul d. The primary
reason is that the structure of the Courts of Appeals
is wedded to a concept of regionalism and not
national i sm

Regi onal i smhad its begi nnings, of course,
200 years ago with the first judiciary act. At that
tinme, the speed of transportation was neasured by a
schooner, a river flatboat, or a horse and wagon.
Communi cation had exactly the same speed. 100 years
| ater, when we got around to the Everts Act, we had
made sone i nprovenents. The steam | oconotive and
steanmships set the pace for transportation. The
tel egraph was avail able, but certainly only for very
brief nessages and not suitable for volum nous
communi cation. The telephone was in its infancy. So
there wasn't enough dramatic change to inspire
Congress to look at the whole structure of
regionalism and instead it opted to a band-aid
solution at that point. Adopt a decentralized
Appel I ate i nternedi ate system
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| think that today we ought to look into
the future and realize that the radical changes in
communi cation -- today we have instantaneous e-nmail
fax, interactive video, conputerized | egal research.
The speed of transportation is neasured by the speed
of jet planes. So our whol e outl ook shoul d change.
Should we really remain cranped and constricted by the
idea of regionalisn? | think the answer shoul d be no.
I ndustry has not felt that need, and | think the new
concepts should cone into court planning as well.

So what | propose is we get back to the
whol e idea of a unified Federal Appellate system and
| would propose that that be acconplished by having a
uni fied Court of Appeals, one United States Court of
Appeal s to cover the whole country. | know as soon as
| raise that concept, there are those of ny brethren
who woul d stone ne and di snenber ne on the spot.

VICE CHAIR COOPER  |Is that because there
woul d only be one Chief Judge, Your Honor?

JUDGE VEI S: Well, the beauty of ny
proposal is that there would be nore chiefs. And
since | propose that there would be no increase in
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salary for any of the chiefs or any nenber of the
unified court, it should appeal to those who |ong for
the chiefship. So | don't see that as a real obstacle
to it, although there are others. Incredulity seens
to be another effect it has on people.

VI CE CHAI R COOPER:  Prof essor Meador has
a question.

PROFESSOR MEADOR:  (ne questi on about your
proposal that | amnot sure that | have ever seen you
address is that. And that is in admnistering the
system one aspect of what we have right nowis a kind
of decentralized adm nistrative structure. Forget the
|aw of the Grcuit and all that, which is very nuch a
part of it | know, but along with it is this
adm nistrative decentralization in which you have
t hese 12 geographical units adm nistering the system
Now what do you do about admi nistration? |If you end
up with 20 or nore 9-judge Courts of Appeals, all
di visions of the one United States Court of Appeals,
still in all don't you have to have sone
adm nistration in that and can you fill out how that
woul d wor k?
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JUDGE WEI S: | think that we ought to
separate the ideas of admnistration and the judicial
review. | think that has been another restraint that
we shouldn't have. Wat is the virtue, for exanple --
and again, | amnot guilty of heresy -- in saying that
a Court of Appeals within a certain region has greater
conpet ence in adm ni stration t han woul d an
organi zati on conposed of District Judges and Crcuit
Judges? | would separate conpletely the ideas of the
Court functioning clock-court as an adm nistrative
agency, and | would put that to the side. If we get
into a discussion of the admnistration of the
judicial system we could go to other nodels. Perhaps
regi onal or perhaps four regions of the country or
maybe two regi ons and sonmething of that nature. But
that should not interfere as | see it with the role of
the Appellate Courts. W don't want the tail waggi ng
the dog in that respect. That is why | haven't
bot hered to go too nmuch into the adm nistrative end,
because | think that is a separate problem

JUDGE MERRI TT: What advantage exactly --
what value are you enhancing by abolishing the
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regional Courts of Appeal and creating a one Court of
Appeal s that would be presunmably assigned to sit in
different regions of the country? Different judges
woul d be assigned to sit in different places. You
still are going to hear appeals by oral argunent in
San Francisco and New York and New O'| eans or wherever
it may be. My question is what are you gaining by
abol i shing the regional Courts of Appeals and in lieu
of that reassigning judges to sit in basically the

sane | ocations and hear the sanme cases?

JUDGE VEI S: First of all, it is a
conpl ete change of m ndset. W no |onger have a
bul ki ni zation of federal law and no Ilonger a

regi onalization of federal |aw Each judge in the
uni fied Court of Appeals speaks on a national basis.
An opinion froma division in California is binding
national | aw. It is not sinply confined to a few
st at es. The judges no longer think in terms of
Circuit law They think in ternms of federal national
I aw.

JUDGE MERRI TT: What exactly does that
enhance?
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JUDGE WEI'S: First of all, it elimnates
the --

JUDGE MERRI TT: Uniformty of |aw you
t hi nk?

JUDGE WEI'S: Yes.

JUDGE MERRI TT: You don't think that you
are going to have a lot of infra-panel conflicts when
you have -- nowwithin a Grcuit -- 6th Grcuit or 9th
Circuit or whatever -- there are serious problens of
intra-Crcuit conflict. W have got the nechanisnms to
try to straighten it out in the worst cases, but as
you know different panels do things differently. 1In
the case of a national Court of Appeals, you are going
to multiply very substantially the possibility of
conflict.

JUDGE VI S: | don't think so for this
reason. There should be a distinction between
del i berate creation of conflicts, which goes on every
day now, and the inadvertent creation of a conflict.
It is the deliberate conflict that | think is contrary
to the basic idea of uniform federal law. The 9th
Circuit will disagree with the 5th Grcuit which wll
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di sagree with the 6th which will disagree with the
3rd. In a uniformed Court, you have no deliberate
creation of conflicts. | think that you woul d have
fewer inadvertent conflicts because the nationa
precedent has been set. \Wen the |awers brief the
case, they wouldn't be briefing the different versions
of one Circuit versus another.

JUDGE MERRITT: So what you are enhanci ng
in your view of a centralized national Court of
Appeals is the lack of intra-Crcuit conflicts or the
lack of conflicts within the national |aw

JUDGE VEI'S: Right.

JUDGE MERRITT: That is really the bottom
l'ine.

JUDGE WEI'S: The deliberate creation of
them yes. The inadvertent problem would, of course,
have to be addressed.

JUDGE MERRI TT: Any ot her val ue that you
are enhanci ng other than the reduction of conflicts in
the application -- the declaration and the application
of the national |aw?

JUDGE VEIS: | think so. | think I could
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hope for a better product, if you wll. M idea is
that the judges woul d be consolidated or would work in
di visions of 9. 9 has always seened to ne to be a
wor kabl e group for collegiality purposes. And again
| am speaking of collegiality in the sense of
efficient conmttee work, not congeniality. They are
so often confused. |If you have an entity of 9 judges,
t he pace of the work woul d be such that you coul d have
pre-filing circulation of opinions which would reduce
the opportunity for intra-divisional conflicts to
begin with. It would also give a panel of 3 the back-
up of the thinking of the 6 other judges. So | think
that that woul d be a better work setup than the one we
have today where you have 28 judges in the 9th Grcuit
and 6 in the first.

W would also spread the work of the
divisions out not primarily on the basis of geography
or state lines, but rather on the basis of workload.
It would give a whole set of flexibility to the system
that it |acks today. And the workload of each
division could be adjusted as the workload of the
Court itself changes too. If they fall off in one
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area, then the lines, if you will, or the division
could be readjusted to take care of the change in
wor k| oad.

VICE CHAIR COOPER: As | wunderstand it,
you are going to use the 9th Crcuit as a nodel for
this plan. Explain how that works. | have read your
paper about that, but | think -- and your paper is in
t he record about how you would recommend setting up
the 9th Grcuit in divisions as sort of a nodel to see
how it works, and then try to expand it nationally.

JUDCE VEIS: Yes. | think the 9th Grcuit
is the ideal laboratory in this country. | know of no
other unit of the Courts of Appeals that is large
enough to really try out this idea of a wunified
Court. So ny proposal is that the 9th Grcuit not be
split, but that it be set up in nore or |ess permanent
di visions of 9 judges. Having set the 9 judge units
as a --

JUDGE MERRITT: Would it be territorial?

JUDGE VEI S: To sonme extent, but it
woul dn't be bound necessarily by territory. Again, we
woul d | ook to the volune of the appeals to be handl ed

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

93

by each di vi sion.

PROFESSOR MEADCR:  But you woul d have to
have sone nmechani smor rul e about routing what appeal s
to what division, wouldn't you?

JUDGE WEIS: Oh, yes. Certainly.

PROFESSOR  MEADOR: Wul d that be
territorial?

JUDGE VEIS: It would be territorial in
the sense that it would focus on districts. |In other
words, if it should develop that the total load is
let's say 9,000 appeals -- | know it is nore than
that. So we would | ook to a nodel where 3,000 appeal s
woul d go to each division. Nowto get to the 3,000,
per haps we woul d have to have one division which woul d
do nothing but cases comng from the districts in
Cal i forni a. Let's say the central district of
California would have 3,000 appeals. Then the other
two divisions you would split up between the other
districts of the 9th Grcuit.

JUDGE MERRI TT: Woul d you do anyt hing on
subj ect matter jurisdiction? Another way to do this
if you are going to have divisions of a Grcuit or
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divisions of a centralized national Appellate entity

is to have sone territorial jurisdiction and sone

subject matter jurisdiction. Wul d you consider
anything -- nost judges are against subject matter
jurisdiction courts. Most judges, | would say 90

percent are. But that doesn't necessarily nean it is
a bad idea. Wat would you say about that?

JUDGE WEI'S: There is enough flexibility
in the idea of a unified national court to allow for
speci al i zed divi sions. It is quite possible that
sonet hi ng coul d be nodel ed on the Federal Grcuit, for
exanpl e, where a division would handl e taxes, patents,
trademarks, and so forth. But | wouldn't see any rea
i keli hood of doing that in the 9th G rcuit because
there wouldn't be enough cases in the specialized
area, | think, to nake it work

JUDGE MERRITT: Well, for exanmple, in the
9th Circuit you -- | am not famliar with their
casel oad, but you mght very well have an I nmm gration
Court that would handle all immgration cases that
cone to the Appellate level or Social Security
specialized. But |I nmean there are lots of different
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vari ations.

JUDGE WEI'S: It could be done. |
don't --

JUDGE MERRI TT: Do you think that is a
good i dea?

VICE CHAIR COOPER: And why is the
division better than a split? Explain that to us.

JUDGE WEI'S: Because you still retain one
court. You have the Court of Appeals for the 9th
Circuit, which would act as the parent body. | t
supervises the three divisions and it keeps themin
line and it acts as a court of final resort to resolve
any interdivisional conflicts. One of the things I
envi sion on the national basis is that the unified
court would have within itself a body to enforce
uniformty. | call that sinply a central division
whi ch coul d be a permanent thing or tenporary. Judges
could float in and out of it or be assigned to it for
a period of years. But its function would be to
resolve not only intra-divisional splits, but the
occasi onal opinion of a panel that sinply just doesn't
fly. And instead of dunping all of those cases on the
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Suprene Court, this <central division would be
avai l able to overrule a division as it were.

JUDGE RYMER: Judge Weis, if you were
using the existing 9th Grcuit for |aboratory purposes
in this regard, | assune what you would envision is
some nmechanismto trigger a probably limted enbank
that would go Crcuit-wide to resolve intra-Grcuit
conflict on matters of total G rcuit inportance?

JUDGE WEI'S: Yes. | would envision two
types of enbanks. One an interdivisional court
enbank, and the other would be the 9th Grcuit's
present 11-judge enbank.

JUDGE RYMER Wy two? | don't understand
t hat exactly.

JUDGE VEI S: Wel |, suppose that we had
conflicts between division 1 and division 2.

JUDGE RYMER:  Yes.

JUDGE V\EI S: Then the 11-judge enbank
woul d conme into play.

JUDGE RYMER R ght.

JUDGE VEI S: And those judges could be
selected either as you do now by sonme lottery
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proposition or perhaps allocated so many to each
di vision or whatever. The nmechanics |I don't think at
this point are inportant. It is the concept that |I am
trying to get across.

JUDGE RYMER Wl |, sonetines the concept
is proved by the details. But you would envision just
that for an unbrella enbank proceeding to resolve
i nconsi stenci es between the divisions, but you would
al so envision an enbank process consisting of the

whol e nunber of judges on each division for divisiona

pur poses?

JUDGE WEI'S:  Yes.

JUDGE RYMER. kay. Thank you.

VI CE CHAIR COOPER: Judge, | am not sure
you were here earlier when | said that -- that is

Judge Pam Ryner fromthe 9th Circuit who is joining
us.

JUDCE WEIS: | gathered that. It sounded
like a voice from heaven becom ng involved in the
proceedi ngs here.

VI CE CHAI R COOPER: I think that is a
conpliment, Judge Ryner.
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JUDGE WEI'S: Intended to be so.

VI CE CHAI R COOPER: And you think that
your concept for a national Court of Appeals would
follow the sanme general format, without getting into
the details, that you are recommending for the 9th
Circuit?

JUDGE WEI'S: Yes. But | prefer not to use
the word national Court of Appeals because of past
pr obl ens. So that is why | used the word unified
Court of Appeals.

VICE CHAIR COOPER:  All right.

JUDGE \EI S: The national court was a
fourth layer, and | think that we should try to stick
to the traditional three |ayer.

VICE CHAIR COOPER. D d your Federal Court
Study Commttee take a | ook at this concept when you
-- as you were chair of the Federal Court Study
Commi ttee?

JUDGE WEI'S: Yes, it did. And it took a
| ook at three other npbdels and decided not to adopt
any one of the four. W had the time constraints, and
| am sure you are very famliar with that with your
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work on this commttee, and we had |imted resources
as well. So that we did recommend for further study
the structure of the Courts of Appeals because we
thought that the Courts of Appeals presented the
bi ggest problemin the Federal Court system
Foll owi ng our suggestion, the Federa

Judicial Center did commssion a study of the
Appel l ate structure. And unfortunately it didn't do
what we had intended. VWat we wanted the Federal
Judicial Center to do was take at |east the four
nodel s that we submitted and any others that m ght
come to mnd and then anal yze the pluses and m nuses
of the various structural proposals. | nstead, the
Commi ssi on ended up saying that it didn't think at the
present time that there should be any alteration in
the system Wll, that is not what we wanted to know.
We wanted to know whet her sone of the schenmes that we
had come up with sinply were not workable at all and
shoul d be conpl etely discarded or whether any of them
were worth further study and so forth. So as far as
| am concerned, we are back at square one from the
study commttee's recomendations that the problem
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needs to be addressed and that we should |ook far into
the future rather than sinmply looking at today's

probl ens and a band-aid sol uti on once agai n.

VICE CHAIR COOPER That was your
favorite. Wuat were the other three -- | hate to use
the word schenes, like you hate to use the word
nati onal . But what were your other three

alternatives?

JUDGE \EI S: One was a nodel toward
inserting another entity into the system Another was
to create a nunber of what is called junbo courts, as
| recall. Judge Lee Canpbell was rmuch in favor of
that, of having perhaps four large courts. And then
anot her proposal was that we have a three-judge panel
conposed of District Judges. And supposedly they
woul d be able to filter out the cases that required
only error correction and not |aw promnul gation.

PROFESSOR MEADOR: Let ne ask you this
guestion. Your commttee also found the problem of
inter-Crcuit conflicts to be of sufficient concern to
recomnmend a device for dealing with those. Layi ng
asi de the specific recomrendation that you had in your
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report -- laying that aside, is it your view-- do you
continue to hold the viewthat there is a significant
inter-Circuit conflict problem that ought to be
addressed in sone fashion?

JUDGE WEI'S: Very nuch so. And | think
that the problemis getting worse all the tinme. It is
interesting that | believe in the last two nonths the
Law Week publication has devoted a page or two to
existing conflicts that occurred during that past
nmont h. Every Appellate Judge | am sure has the
experience of alnost on a daily basis of encountering
Crcuit conflicts. The studies that have been done so
far on that bother ne a bit too because they focus on
the petitions for cercariae that are filed in the
Suprenme Court and then make certain concl usions from
that data. What those studies do not do is analyze
the many inter-Circuit conflicts in which counsel
decide that it is sinply not worth the time to ask for
cercariae because it will not be granted. They aren't
the type of issues that would appeal to the Suprene
Court in its policy making role. So | think that a
nore detailed study to devel op sone of the hundreds of
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conflicts that are still in effect would be very
hel pful .

The other point that maybe | could just
tal k about briefly is the percolation theory, which is
that the Suprene Court benefits fromthe devel opnent

of a point of |aw by decisions in various Crcuits.

| just can't buy that idea. | think it is too
expensive for the litigants. It is too expensive for
the country. It is time wasting and it doesn't make
sense from a policy standpoint. Many of these

conflicts that exist there are searching, as it were,
for the right answer. But we know in |aw many tines
it is nore inportant to get a answer rather than the
"right" answer. And interpretation of a statute, once
the wording is made clear, will furnish guidance for
of fice counsel and the business world. It is far nore
inportant that they get an answer soon than the
"right" answer five or ten years later. So again |
think that the unification of a Court of Appeals would
do away with this percolation theory, which is sinply
trying to put a good face on the inter-Crcuit
conflicts.
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VI CE CHAIR COOPER:  Judge, thank you so
much for being with us today. We appreciate your
t hought ful consi derati on.

JUDGE VWEI'S: You aren't going to stone ne
the way sone of ny coll eagues do?

VICE CHAIR COOPER:  No, sir, we don't st
one. Because certainly speaking for nyself, | may be
where you are one day and you may be where | am

JUDGE MERRITT: | thought you had al ready
had enough of that in the past.

VICE CHAIR COOPER: You are probably
right. As chair of the commttee, | would suspect you
have had enough stones coming in your direction.

JUDGE VEI'S: Yes, indeed.

VICE CHAIR COOPER: W are going to take
a 10-mnute break, and we w |l reconvene at about
11: 05.

(Wher eupon, off the record.)

JUDCE SCHWARZER: Thank you for fitting me
inonrelatively short notice, which hel ps ne since |
happen to be here and will not be in San Francisco
when you are there. M comments are limted to the
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9th Grcuit alignment, although if you wish to ask ne
any ot her questions, | will try to answer. They w ||
be brief because | have given you a statenent and |
don't plan to go through that statenent in any |ength.
Il wll just hit sone of the high points.

O course, this is an issue that has been
debated and discussed and argued about in the 9th
Circuit for well over 20 years. But | cone to taking
a position on this rather late in the day. | have
never signed on to the position of the | eadership. |
have |istened and | have considered it. But it really
wasn't until | spent sonme tine at the FJC on the FJC
study and wor kshops hel d for Appellate Judges and al so
in ny recent experience in having sat by designation
on sone eight Crcuits around the country that | began
to think through the problemand tried to sort out ny
own ideas and cone up with an answer to this issue
based on the nmerits as opposed to politics.

| see that there are two questions for the
Conm ssion on this subject. The first one is whether
there is a crisis that requires any imredi ate action
to realign or restructure the 9th GCrcuit. And the
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second question is putting aside the problem of any
i medi acy, is there any evidence to show that the
admnistration of justice will be inproved in the 9th
Circuit by realignnment or restructuring.

| would answer the first question, no. |
see no evidence of any energency that requires
i mredi ate action. The 9th Crcuit, of course, has a
heavy workl oad and a shortage of active judges as a
result of a nunber of vacancies, but it is getting its
work done and it is getting it done efficiently. So
| know of no way that a realignment or restructuring
woul d help the 9th Crcuit with its heavy workl oad.

The second guestion has nor e
ramfications. It is true that if the pressure of the
wor kl oad coul d be | essened, that would be desirable
from the point of view of the admnistration of
justi ce. But as | said, neither realignnent nor
restructuring would seem to be bring that result
about .

It is true that the Grcuit is |arge, but
there is no indication that reducing its size wl
ease the pressure of the workload. The question is
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whether it will be nore efficient as a result of being
smaller. | spent a lot of tine on the statistics. |
am sure you have spent a lot nore tinme on it and al so
in observing the Crcuits, but | don't see any
correlation between Circuit size and efficiency. A
ot of attention is focused on tinme to disposition,
but it seens to ne that that is an inperfect neasure
of efficiency. And even if it were used, it doesn't
correlate to Grcuit size.

JUDGE RYMER  Judge Schwar zer?

JUDGE SCHWARZER: Yes, Judge Rynmer.

JUDGE RYMER:  You have just nentioned a
criteria, which is efficiency, by which I assunme you
are measuring whether a Circuit and/or a Court of
Appeal s works well in your judgnent. What criteria do
you think that the Comm ssion ought to apply across
the board in deciding whether Crcuit alignnment or
Court of Appeals structure works?

JUDGE SCHWARZER: Well, in my statenent,
| have identified two criteria. One of those is
efficiency and there are a nunber of factors that you
could ook at that are not related to Crcuit size.
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The other one is coherence -- intellectual coherence,
whi ch covers a range of matters such as intra-Crcuit
conflicts, the abstract notion of collegiality, that
is not friendliness, but how often judges are able to
sit with each other so that they have an under st andi ng
of how each other thinks. | nean there is obviously
quite a difference. | have sat on the 1st CGrcuit
where everybody knows exactly how everybody else
thinks. It is a very out-of-body experience com ng
fromthe 9th Crcuit.

JUDGE MERRI TT: Is that good or bad?

VI CE CHAI R COOPER. W have got an out - of -
body person speaking to an angel now, so we want to
figure this out.

JUDGE MERRI TT: Well, what did you think
about that 1st Circuit experience?

JUDGE SCHWARZER: What did | think of
that? Well, it is interesting, but not as interesting
as sitting on the 9th where you have obviously
considerably nore intellectual input. Not j ust
because there are 28 active judges but because there
are innunerabl e senior judges and visiting judges who
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sit there. | think the size is not an inpedinent to
sufficient intellectual coherence. It is just
interesting to see how a structure like the 1st, which
al nrost seens like it conmes out of the 19th Century
given the size of the Court -- how that works. But |

don't see that it is even anything that is open for

consideration. It is not feasible.
PROFESSOR MEADOR:  You didn't -- | think
you didn't sense -- or did you sense in the 1st

Circuit a greater coherence in the law there? A
greater degree of collegiality which in turn made for
a snoot her deci sion nmaking? D d you get any sense of
that in the 1st Crcuit conpared with the 9th?

JUDGE SCHWARZER: Well, thereis a little
nore to it in the 1st Grcuit than nunbers. There is
a tradition in the 1st G rcuit of avoiding dissent.
And t hat goes back at |least to Steve Briar and maybe
before that. He was quite remarkable in having the
Court reach a consensus on issues. And actually that
is a controversial issue because it does to a degree
stifle 1independent thinking and originality and
creativity and finding new ways for the law to nove.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

109

But that is part of the tradition in the 1st Crcuit.
So, yes, there is a lot nore coherence and in that
sense collegiality. People go out of their way to
avoi d dissent, whereas in the 9th Crcuit | think at
tinmes there is sone sense of | wouldn't say urgency,
but there is nore inpetus to dissent because there are
sone issues that people feel are inportant but where
new t hi nki ng needs to be developed. But | think that
a five judge court is out of the question. So it is
nerely a kind of an artifact that is interesting to
observe, but | don't think we can learn a lot fromit.

JUDGE MERRI TT: So at |east enpirically,
the smaller court has in this instance produced fewer
di ssents and a nore coherent body of |aw?

JUDCGE SCHWARZER: Certainly fewer dissents
-- few, if any, dissents. Now you mght say it is
nore coherent. | suppose it is possible also that by
reachi ng consensus differences are -- well, | won't
say swept wunder the rug, but obscured by the way
decisions are witten so as to elimnate differences.
| can't say authoritatively that that happens.

JUDGE MERRI TT: You wouldn't say, for
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exanpl e, that the Marshall Court -- | amtal king about
Chi ef Justice Marshall -- where for many years there
were alnost no dissents or few -- produced a nore

coherent body of |aw to shape the beginning of the
nation than the current Suprene Court does where there
are frequent plurality decisions? You would say that
the current Suprene Court is -- the body of |aw that
we have is just as coherent on the subjects that it
speaks upon as the Marshall Court was?

JUDGE SCHWARZER: | can answer that one
categorically no, but |I don't think the conditions are
conparable. | mean, the Marshall Court didn't have to
deal with sexual harassment, for exanple, in which the
Suprene Court is having a terrible tinme.

JUDGE MERRITT: It had to deal wth
subj ects nmuch nore difficult than sexual harassnment in
Mar bury v. Madi son, for exanple, or Osgood. | nean,
you know it had for its tine -- anyway, it had to dea
with very difficult questions where coherence was
thought to be inportant and where speaking wth
unanimty was thought to be inportant. But you don't
pl ace any val ue on that?
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JUDGE SCHWARZER: To coherence? Yes, of
course it is desirable. But | don't know that the
situation that confronted the Marshall Court 1is
anal ogous to the situations we confront today. But
coherence is desirable. But coherence at the cost of
witing opinions that are capabl e of being interpreted
in different ways isn't necessarily true coherence.
| am not suggesting anybody is doing that. And of
course the Marshall Court al so was operating under the
English tradition, which also didn't recognize
dissent. That was still an experience that was utnost
in their m nd.

JUDGE MERRI TT: The English tradition was
the oral statement of the various opinions of the
i ndi vi dual justices of the House of Lords.

JUDGE SCHWARZER: Ri ght.

JUDGE MERRITT: So there was -- the
i nnovation that the Marshall Court provided was the
i nnovation of the witten opinion to speak as one for
t he Court.

VI CE CHAIR COOPER  Judge, | have got a
series of questions in no particular order. How big
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is too big if we keep going. Focus on that. And
nunber two, in your witten paper you say that you are
against splitting the 9th CGrcuit and you say that if
you were to split it, splitting California would be a
terrible mstake. | think you say egregious. So if
you were to split it, then should California be a
Circuit unto itself? And nunmber three, | would |ike
you to focus on Judge Wis's recomendation of
di vi sions and how would that work. Do you |ike that
i dea or you don't |ike that idea?

JUDGE SCHWARZER: All right. Let's -- |
will try to take themone at a tine. How big is too
big? That is a hard question to answer. But | think
if we look in history, history suggests that when the
time comes to split a Grcuit, everybody knows it. It
comes up fromthe bottom and not fromthe top down.
The 8th Circuit when it was split into the 8th and
10th in 1928 is an exanple. That was a subject that
was discussed for a long tine, but eventually the
request canme fromthe judges and the people that were
practicing in the courts, and there was general
popul ar support. In the 5th Grcuit, the sane thing.
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| believe every judge in the old 5th Grcuit except
one was in favor of that division. It took quite sone
tinme to work its way through, but it was supported by
the judges and by the bar and the public.

| am not suggesting that the size of the
9th Circuit is cast in concrete and that the Court
shoul d never be split. But |I think the evidence is
that on the whole, the judges in the Crcuit and the
| awyers that practice before the Crcuit and others
who have an interest in it are supportive of the
present structure. | think we will know when the tine
comes that we will need another Everts Act and that
will be the time to act onit. But the inpetus for a
split now cones from outside of the judiciary and
outside of the practicing bar and it is essentially a
political inpetus. Now your second question?

JUDGE MERRITT: You are saying there is
uniformty you think within the 9th Grcuit that there

shoul d be no division of the 9th Crcuit?

JUDGE SCHWARZER: | didn't use the word
uniformty. | think there is overwhel m ng support for
the present structure. | think there are sone people
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t hat m ght have sone questions about it, but there is
not a ground swell that supports a realignment or a

geogr aphi cal change.

Now about California, | never took that
issue too seriously. But as | thought about it
recently, | think that the notion of splitting the

State of California and having potentially diverging
federal rules of law in the north and the south -- |
don't think you are going to split it east and west --
is undesirable. Now Judge Becker this norning said
that is not a problem because the California Suprene
Court has just decided to accept certifications. But
they are not going to accept certifications of federa
I aw. So | think that would be very disruptive and
undesi rabl e.

O course, unless you split California,
you don't get any significant reduction in filings.

VICE CHAIR COOPER: Yes. I think
California has over 60 percent of the casel oad now.

JUDCGE SCHWARZER: Yes. And it is probably
growing relatively nore rapidly.

JUDGE MERRITT: Suppose you have a
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di visional structure within the 9th Grcuit where any
conflicts could be resolved by a Court enbank or sone
type of arrangenent for resolving any California
conflicts that m ght be depending on state |law? A
di vi sional structure. You wouldn't abolish the 9th
Circuit, but you could divide it into divisions.

JUDGE SCHWARZER: Is this a Judge Weis
type of divisional structure or sone other one.

VICE CHAIR COOPER  That woul d be one way
or the other way. What are your thoughts on that?

JUDCGE SCHWARZER: Wl |1, one thing that had
been proposed back in the 1970's, | think, was a super
enbank. If you split California, you can have one
| evel of enbank for each of the Circuits, and then if
necessary they woul d get together in another enbank,
whi ch adds another tier. Wich | don't think that is
desirable. | don't know what a divisional structure
woul d add.

JUDGE MERRITT: Vell, the 5th Grcuit
before it actually split divided itself into division
A and division B. And the divisions were, as |
remenber, pretty nuch what the GCrcuit split in the
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end turned out to be. The 5th Circuit went along
there for | have forgotten how |l ong, but for a while,
and deci ded cases on an individual basis. But they
retai ned the enbank during that period of tine.

JUDGE SCHWARZER: Well, that would be a
geographical division. And | take it that that was in
anticipation of an ultinmate geographical division into
two Grcuits. | don't know what a division of the 9th
Crcuit would add to what we have today unless it were
in anticipation of an ultimate split of the Crcuit,
which gets -- | amsorry?

JUDGE RYMER  Judge Schwar zer, rather than
conceding of it as in anticipation of an ultimte
split, the argunment would be that the division wuld
have nore of the attributes of collegiality that woul d
characterize a small Court of Appeals. But you would
retain the admnistrative convenience of the |arge
Circuit as well as the ultimate possibility of
coherence in the law of the Crcuit along the coast
and along the lines that your paper reflects.

JUDGE SCHWARZER: The problem with that
argunent, it seenms to nme -- it has a theoretical
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appeal. |If you had three divisions of 9 judges each,
that woul d be appealing. But that is not the way it
is going to play out in reality because the vol une of
the work would require you to have a considerable
nunber of visiting and senior judges continue to sit.
So each division will still end up with a functional
equi val ent of maybe 20 judges because of the
constant --

PROFESSOR MEADCOR  Let ne ask, that is not
necessarily so, is it? You could have as nany
di visions as you need to keep the Court down to sone
reasonabl e size -- whatever you think it is, 9 or 12.
If you need three divisions to do that or four
di visions. And each division would have -- under the
idea as | understand it, each division would have
jurisdiction over appeals of certain designated
districts within the state with an enbank avail able to
iron out any conflicts anong these divisions. Wat do
you think of that idea?

JUDGE SCHWARZER:  Yes, but that doesn't
really -- Professor Meador, that doesn't really answer
the point that | just made. |f you reduce the size --
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t he nunber of active judges in each division, you wll
still have a large nunber of visiting and senior
judges sitting with them So you are not going to
achieve the goal of a small collegial court because
the volune of the work will not get any less. It wll
continue to increase and you wll need a | arge nunber
of judges. Now dividing that |arge nunber of judges
into three divisions may result in sone nmarginal
increase in collegiality, but not significantly. And
the downside of it is | think it will be conducive of
splits anong the divisions. Because the advantage now
of having judges fromthe whole Circuit sitting with
each other is that it does provide cohesion and
coherence. True, large nunbers. But if there are no
contacts between the northwest division, the judges
there, and the judges in the southern division, they
are much nore likely to diverge in the way they deal
with issues that Judge Ryner points out, conmmon issues
that effect our whole region than the way it is now
where you have judges fromall parts of the Circuit
sitting with each other and cross-pollinating. I
think that is a valuable part of this institution.
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Did | answer all your questions?

VICECHAIR COCPER. | think that is right.

If, in fact, this Comm ssion were to recommend -- this
is a hypothetical question -- and Congress agreed to
split the Grcuit, howwuld you doit? | realize you

are opposed to it.

JUDGE SCHWARZER: How would | do it?

Well, wthout conceding any part of ny position, |
think | wuld create a GCrcuit that has sone
significant conponent besides California. | think

that at the very | east you woul d have to have Arizona,
Nevada, Cal i forni a, Hawai i , and the Pacific
territories. That would be sufficiently sizeable, but
it would reduce the nunber of filings. And there is
a certain geographical coherence to that Grcuit. But

| had thought for a long tine that that would be an

entirely workable conpromse. But | don't think it
woul d result in any benefits. It isn't going to nake
it nore efficient. It is not going to nake it nore
col | egi al . | think you would |ose sonme of the

benefits of the regional structure. And one ot her

point that | made in the paper was the fact that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

120

| arge nunber of judges that is available to help each
ot her has always been a val uable resource when you
have had uneven growth and decline in the filings of
various districts. | amsorry, Professor Meador.

PROFESSOR MEADOR: Let me go back to a
question that Judge Rymer asked earlier on that had to
do with criteria. I f you think about factors that
ought to be taken into account in determning Grcuit
boundaries or G rcuit alignnment, the (indiscernible)
Conm ssion identified several of those. For exanple,
each Circuit ought to be at least three contiguous
states. And one of the factors enunciated there was
t hat appeal s shoul d be decided by judges drawn from
the region from which the appeals cone. Now one of
the argunents that one hears is that there is a
certain sense say in Alaska or Mntana that the
appeals fromthose regions are not being decided by
j udges drawn fromthe regions. How rmuch inportance,
if any, would you place on the regional character of
aCGrcuit?

JUDGE SCHWARZER: Vel |, t he
(i ndiscernible) Commission didn't define what they
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meant by region. And it is obvious in the political
argunment that the definition is in the behol der's eye,
and it is sonmewhat result oriented. | think the
argunent in favor of a regional Crcuit is the
argunent against a national Crcuit such as you have
just heard about. | think that is the justification
for arguing in favor of a regional Grcuit. You don't
want a national Court. You want sonme contact between
t he judges and the region generally where they cone
from But there is nuch to be said for treating a 9th

Circuit territory as a region because of a large

common interest that cuts across the states. In
resource |aw, for exanple, and environnent al
protection, water law, fisheries, Indian |law, and

various other kinds of issues that are comon al t hough
t hey appear in somewhat different context in different
states, but they are conmon to the region. So | think
it makes sense to treat the 9th Circuit as a region.
So | think that qualifies under the criteria of the
(i ndi scerni bl e) Conm ssi on.

JUDCE MERRITT: Do you think there is any
value for a Court of Appeals Judge to be know edgeabl e

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

122

about the role of a state or two or three or four
states? |Is there any value in having know edge on the
part of a Federal Court of Appeals Judge on | ocal |aw?

JUDGE SCHWARZER: Local | aw?

JUDGE MERRITT: | amtal ki ng about state
law. That is comng froman environnment of practicing
|aw or teaching law in a particular place normally
gi ves you sone additional understanding of the |aw
i ncluding the custons and the way a state is divided
for judicial purposes and the practice of law. Do you
think there is a value in having that know edge
present ?

JUDGE SCHWARZER: That is certainly of
val ue of having that know edge on the part of District
Judges. Judges fromthe Court of Appeals hear appeal s
from a nunber of states. So it doesn't seemto ne
that there is any great value to be attached to the
fact that the judge is famliar with the |aw of one
state, and of course it only applies to diversity
cases anyway. Now one could argue, | suppose, that
judges should be famliar with the circunstances in
the area out of which cases cone that they decide.
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But again the question is where do you draw the |ine.
Their work isn't limted to a single state. It isn't
l[imted to two states.

JUDGE MERRI TT: But it is a matter of
degree. If you have a National Court of Appeals, then
it would be difficult for a Court of Appeals judge to
-- like it is for a nmenber of the Suprenme Court to be
know edgeabl e about the | aw and nores of a particular
set of states or state. But if you divide the
Circuits in a way where say a judge has one, two, or
three states, a judge can be very famliar with the
conditions that exist in that one, two, or three
st at es.

JUDGE SCHWARZER: Wl I, there is a trade-
off here. | think you want judges to think in terns
of the region fromwhich they conme. There is nerit in
that. And you want them to have a sense al so that
they are admnistering the national law. |If they were
sitting on a national court and they had no contact
with the region -- they were like people -- |like
judges of the Tax Court, for exanple, whose only
contact is wth tax law -- 1 think that would
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underm ne sonme of the values of Courts of Appeals. n
the other hand, if you cut it too narrowy and say a
Judge for the Court of Appeals should be limted to
one or two states, | think then you narrow their
national vision. So | think the truth |ies sonewhere
i n-between, but | don't think that there is any nagic.

JUDGE MERRITT: Let ne ask you this. You
know Judges and | awyers are often called upon to neke
di stinctions, and the discussion of all this is
pl agued with certain distinctions that are alleged or
have to be nade. You have on the Wst Coast, from
Al aska to the Mexican border one Crcuit. On the East
Coast from Maine to Florida, we have five Crcuits.
Now where does that bring you out? | am not aware of
any perceived great problenms on the East Coast about
having five Grcuits, any nore than you are nati onw de
with 12. Wiy is the argunment made that sonmehow it
would be nore deleterious to have nore than one
Circuit on the Wst Coast?

JUDCE SCHWARZER Wel |, | didn't make that
argunent. My argunent --

JUDGE MERRITT: No, | amnot attributing
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it toyou. | amtrying to get a distinction, though,
if you can make it.

JUDGE SCHWARZER: Vel l, everybody knows
the structure of the Circuits is an historica
accident that evolved. There is no rhyme or reason to
it. It is not symetrical and it is certainly not
el egant . The question is are we going to be any
better off by noving states around |i ke chess pieces.
Saying this state ought to go here and this state
ought to go there and that is going to look a | ot nore
neat and clean. Are we going to be any better off?
M/ approach to this is | see no evidence that tends to
show there wll be any inprovenent in the
adm nistration of justice by tinkering with the
borders of Circuits. That is the bottomline of ny
posi tion.

VI CE CHAIR COOPER: Judge Ryner, do you
have a question?

JUDGE RYMER: No thank you. They have
been answer ed.

VI CE CHAI R COOPER: Al right. Judge
t hank you so much. W appreciate your being with us
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and we particularly appreciate your service as
Director of FJC. Thanks so nmuch for being here today.

JUDGE SCHWARZER: Thank you very nuch.

VICE CHAIR COOPER: As our |ast wtness
this norning, we have another 9th G rcuit coll eague,
Judge O Scannlain of the United States Court of
Appeals 9th Crcuit. Judge, it is good to have you
wi th us.

JUDGE O SCANNLAI N:  Thank you very nuch,
M. Chairman. Judge Merritt, my colleague Judge
Ryner, Executive Director Meador, ny nanme is D arnuid
O Scannlain, and | am a Judge at the United States
Court of Appeals for the 9th Grcuit with chanbers in
Portl and, Oregon.

| want to touch on four topics briefly.
First, what are the practical constraints for
structural change given the two fundanental functions
of the federal judicial system trial and appeal of
cases.

Second, how best to allocate the |aw
declaring and error-correcting duties wthin the
Appel late function by pursuing opportunities for
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synergy between the existing Crcuit and District
structures.

Third, how discretionary jurisdiction,
al ready established at the Suprene Court |evel, m ght
be phased in at the Court of Appeals |evel.

And then finally what to do about
realignment of my own Circuit, the 9th Judicial
Crcuit, although I intend to submt part 4 of ny
remarks on the tables for the record only unless
vari ous nenbers of the panel wish to go into it.

JUDGE MERRITT: Vell let me -- this
Commi ssion is pronpted by the intensely political
guestion of splitting the 9th Grcuit, w thout which
we woul dn't be here, that is, if that question had not
been raised. The politics of the situation is that
because there was a difference of opinion between the
Senate and the House, we created a Conm ssion. Wat
is your view of splitting the 9th Circuit? Should it
be left as it is? Should we consider sone divisional
appr oach, | eavi ng t he 9t h Crcuit as t he
adm nistrative entity but providing for a judicial
conference? Should we divide the 9th Crcuit into
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di visions? What is your view of that?

JUDGE O SCANNLAIN:  Well, in nmy view, a
split of the 9th Crcuit is inevitable. | don't
necessarily suggest it has to be today or in the next
5 or 10 years, but | cannot understand how a Crcuit
of our size can continue to expand. That is the
fundanmental focus of ny remarks. My point is that
because of the functions of a Court of Appeals, they
are two-fold. One is error correcting and the other
is law declaring. Now you can extend the 9th Circuit
from28 to 38 to 58 or 108 for that matter if all you
are concerned about is error correcting because all
you are doing is generating three-judge panels.

The problemis how can the Circuit speak
as a lawdefining, lawgiving, |awdeclaring body when
you get into such a large group of people.

JUDGE MERRI TT: Qur common | aw systemis
that the application of the law to the facts is the
way law is nmade. In other words, the dispute
resolution part of the judicial function is the way we
deci de what precedent is. That is, the law in action
speaks | ouder often than the exact words on a page of
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the witten opinion. The holding of the case becones
what is inmportant. So it is hard for ne to see how we
are going to divide error correction from precedent
creation.

JUDGE O SCANNLAI N: Vell, in an ideal
worl d, you wouldn't need the Court ever to sit enbank.
That is the fundanmental problemyou' ve got. QCoviously
every three-judge panel honestly and sincerely
believes that the decision that is made by that three-
judge panel is the law of the Crcuit. But the
problemis we get 400 suggestions for rehearing cases
out of the 9th GCircuit every year, and a judge on ny
Court will call for a vote on probably about 40+ or
maybe 50 cases a year, and we will actually sit enbank
probably 20 to 30 tines a year. The problemthat --
| mean, the ideal that the three-judge panel wll
speak for the Grcuit is wonderful, except that | can
tell you that in at |east 25 cases every year, we
di sagr ee.

JUDGE MERRITT: But a Ilot of that
di sagreenent is the application of the law to the
facts, isn't it?
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JUDGE O SCANNLAIN:- Wl |, | don't know how
refined you can be between an application of law to
fact or an el aboration or interpretation of law. That
gets into a very, very rarified distinction. The
problemis a practical matter, which I think is what
you need to be focusing on. It is does a three-judge
panel always speak for the Court? And if you can say
yes, then it doesn't matter how many judges you have.

In fact, that is | think part of the theory behind the

idea of a national unified -- or at least a unified,
| don't want to say national -- court such as Judge
Weis has presuned. 1In other words, the first in tine

speaks for the country.

In theory that is what we apply within the
9th Circuit. But the first in tine does not always
speak for the 9th Grcuit because there is so often a
necessity to rehear cases enbank.

VICE CHAIR COOPER Do you think -- | know
i n your paper you point out of the enbank deci sions of
the 9th Grcuit, you have approxi mately an 84 percent
reversal rate by the Supreme Court of the United
States. Would splitting the 9th G rcuit change that
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or not change that? O is 11 enbank not enough
because of the size of the Court? What woul d redoi ng
the structure have to do with this high 84 percent
reversal rate by the U S. Suprene Court?

JUDGE O SCANNLAIN: Wl |, to be specific,
the 84 percent figure that | gave in ny renmarks
relates within the context of reversals of the 11-
j udge enbank court in the last 18 years. It is not
advanced as a reason for a split. The only
fundamental reason for an eventual split of the 9th
Circuit is a recognition that a Court of Appeals
cannot expand infinitely. There is at sone point a
recognition that the Court is too unwieldy as a | aw
declaring Court. Now who knows what that nunber is?

| agree with Judge Schwarzer that | think
our Court is doing a magnificent |job. We put our
heart and soul and energy into nmaking sure that this
wor ks. But as | understand your charge, it is not
nerely to say aye or nay should the 9th Grcuit be
split today. Your charge is to | ook at the structural
alternatives of the entire system |[|ooking out
hopefully perhaps at another 100-year dinension.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

132

After all, in the first 100 years, we have only had
two Grcuits to split. So bulkinization isn't really
that nmuch of an evil. And what we need to do is
focus, it seens to ne, on what can be done to reduce
the volume of cases comng to the Court of Appeals
that require additional judge-nmanpower.

It seens to ne that you can only do that
two ways. | did not at all speak to the very
i nportant issue that Judge Newran spoke to this
nor ni ng, which is hopefully a redesign of
jurisdiction. Now that is a real political can of
worns and | am not sure whether your Comm ssion wants
to take that on or not, but he is absolutely right.

VICE CHAAR COOPER Only if we were Kking,
| think, could we get that to happen.

JUDGE O SCANNLAIN:  Ckay. Al right. But
at least he is absolutely right in recognizing that
that is the problem There is a wonderful chart in
one of the studies that shows --

JUDGE MERRITT: You would think that we
woul d deal with the problem then, wouldn't you? W
are not going to sit here and not deal with what nost
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j udges perceive to be the key problem | assune.

JUDGE O SCANNLAIN: Wl |, | say nore power
to you. | just don't know what vyou feel vyour
jurisdictional Iimts are. But what was fascinating

is there is a wonderful chart in one of the studies
that shows the history of the volunme of cases before
the Courts of Appeals since 1891. And it follows a
very, very flat trajectory from 1891 to about 1963 or
1964, and then a skyrocketing rise to our present
| evel . Inside our Court, our volunme has increased 7
percent per year until about the last year or so. So
we don't know how good the trend is. It has dropped
to only a 3 percent increase. But the fact of the
matter is that that spike occurred because Congress
has decided to give nore and nore private rights of
action enforceabl e through the Federal Courts and nore
and nore jurisdiction over various kinds of issues,
transferring a lot of state crines into the Federa
domai n and that kind of thing.

Now who knows what Congress's intentions
will be over tine. | just sort of approached this
subj ect on the assunption that, nunber one, we have no
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power over Congress. We assune that Congress wil|
either continue to give nore jurisdiction to the
Federal Courts or less, we don't know. But what we
can do is to highlight the structural limts of what
you can do by adding judges. And the fundanent al
conclusion | have reached is you can add judges
infinitely at the District Court |evel, but you can't
add judges forever at the Court of Appeals |evel.

PROFESSOR MEADOR: Let nme ask you this
guesti on. You say you see down the line that the
split of the 9th Circuit is inevitable. Wat do you
t hi nk about as an alternative to that the proposal
that you heard di scussed earlier when Judge Wi s was
up here of leaving the Crcuit intact but creating
divisions within the Court of Appeals and thereby
bringing about Appellate Courts of a workable,
reasonabl e si ze.

JUDGE O SCANNLAI N: Vel |, as an
experimental idea, | think it makes a | ot of sense.
You have got several issues to concern yourselves
wit h. Nunber one, if it is experinmental, fine.
Because ot herwi se you woul d have to ask the question
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of will that really take care of the problem of the
5th Grcuit let's say in the next 20 years or the 11th
Circuit in the next 20 years. Secondly, | think you
need to determ ne before you adopt t hat
recommendation, are we assumng that there will be no
further growh in the Court of Appeal s? R ght now we
are at 28 judges, but we are understaffed in terns of
the fornmula that the Judicial Conference has used over
the years. W are supposed to have 38 to 40 judges if
you apply the fornmula. And as a matter of fact --

JUDGE MERRI TT: No Court of Appeals --
maybe the 1st Circuit does, but no Court of Appeals
actually has the formul a.

JUDGE O SCANNLAI N: Vel |, whatever. I
nmean the point is that relatively speaking we are way
under and you can point to other Circuits that are
over. But the point is that at sone point you have to
decide are you looking at splitting into divisions
t oday based on a constant nunber of 28? Because we do
have a pending request. It was in for 10 new judges
whi ch has now been reduced to five new judges. You
have got to decide, are we going to |look at the
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di vi sional arrangenment on the assunption of 33 judges
or larger or 28. That is step nunber one.

Step nunber two, | think you need to take
i nto account what about the Judicial Conference. Now
this gets to be a very, very touchy intra-judicial
political issue because there has been quite a drum
beat |ately about the idea that the 9th Crcuit is
underrepresented on the U S. Judicial Conference.
Every Crcuit has one Chief Judge and one District
Judge. And if in effect you are going to have mni -
Circuits within the 9th Crcuit, does that nmean then
t hat we shoul d have an additional two nenbers on the
Judicial Conference, presumably at the Court of
Appeal s level as well as at the District Court |evel?
Somebody needs to sort of test that because that is
going to surface.

And then lastly, | think you have got --
par don?

VICE CHAIR COOPER: Gven only two
choices, which | realize the Comm ssion doesn't have
and you don't either -- if you only had the choice of
setting up a division concept or splitting the 9th
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Circuit geographically, which would you choose?

JUDGE O SCANNLAIN:  Well, it depends on
whet her we are talking long termor short term If
you are tal king about a permanent resolution of the
overal |l structural problem | think you have to assune
that you are going to have to split Crcuits, or at
| east recogni ze that to keep the Grcuits nore or |ess
as they are today, you have to control in-flow or
all ow sone level of cercariae. My recommendati on
there, which is in ny remarks, is that we ought to be
experimenting with the notion of an Appellate division
at the District Court.

VI CE CHAIR COOPER: But how would you
split it then, if that is your choice?

JUDGE O SCANNLAI N: Well, part 4 of ny
remarks goes into 7 or 8 different alternatives. The
one | prefer is the one that was recomended by the
(i ndi scerni bl e) Conm ssion. | share Judge Newman's
Vi ew. He is absolutely right. There is no -- he
pointed out that there wouldn't be any particul ar
problemw thin his own Grcuit. | think he identified
all the issues, and | said just about the sane thing.
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The last thing | want to say, though --
getting back to | guess Judge Merritt's question on
the divisional issue -- and that is in addition to,
nunber one, whether we are staying at 28 or not, and
secondly, the Judicial Conference issue. The third,
of course, is how do you deal with the enbank G rcuit
law resolution with divisions? | think we haven't
touched upon that. | haven't heard nuch di scussion
about that yet, but you need to think that through
very carefully. | sense within our own Court a kind
of unrest at the nonent about the viability of the 11-
judge limted enbank to speak for 28 judges or for 33
judges for that matter.

JUDGE MERRI TT: And that is not pernmanent.
It is nade up for each case -- the 11 judges?

JUDGE O SCANNLAIN:  Yes.

JUDGE MERRI TT: That is not a stable group
of judges.

JUDGE O SCANNLAI N: No, no. So if you
were to go divisions, would you still keep the 11-
judge arrangenent? Wuld you have to ensure, for
exanple, that you wuld have to have certain
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representation fromeach of the three divisions? How
woul d all of that work? | think you need to kind of
think through that problem as well. Because as you
can appreciate, and | think even Judge Schwarzer woul d
agree that 9th Crcuit Judges are not reluctant to
view their responsibilities as nenbers of the three-
judge panel to decide the case in a manner in which
they see they are applying Crcuit |aw, yet that
hasn't avoi ded the probl em of enbanks.

JUDGE MERRI TT: So you have a lot of
inter-Circuit conflicts, | take it? O nuances of
white there?

JUDGE O SCANNLAIN:  Well, that is a very,
very hot -- red hot issue within our own Court, Judge
Merritt. | guess | amof the school within our Court
t hat suggest that there are many nore intra-Circuit
conflicts than perhaps we are willing to admt.

PROFESSOR MEADOR: Let nme ask another
question you may not want to answer.

VI CE CHAIR COOPER: O course you don't
have to answer anything we ask you, you understand.
But | would worry about one that was prefaced with
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t hat preanbl e.

PROFESSOR MEADOR: This one my be
particularly one you don't care to address. But it is
said -- you may have heard it said that -- it is
phrased i n many ways, but the upshot of it is that the
overwhel m ng sentinent anong the judges of the 9th
Circuit and the practicing bar is opposed to a split.
How do you read the sentinent anong the judges of your
Court on that question?

JUDGE O SCANNLAIN:  Well, | think it is
subtly, slowy, but resolutely shifting. That would
be certainly a correct statement let's say 5 years
ago. But in the last five years, there is certainly
a sense that there is sone nerit to examning a split.
| don't think I am at l|iberty publicly to disclose
conversations that we had as a Court in a synposium
about two nonths ago, but | think it is fair to say
that it can no longer be said that the Court of
Appeal s unani nously or near unaninously opposes a
split.

VI CE CHAI R COOPER: In fact, you would
propose the split that the (indiscernible) Conm ssion
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cane up with as the best alternative?

JUDGE O SCANNLAI N: It is the Dbest
alternative. | have gone through quite a few options.

VICE CHAIR COOPER Right. And you put
that in your paper.

JUDGE O SCANNLAIN:  Yes, | did.

VI CE CHAI R COOPER: The problemis it
doesn't have as catchy a nane as the stringbean or the
hor seshoe.

JUDGE O SCANNLAI N Ch, okay.

VI CE CHAI R COOPER: And you Ilike that
better than the divisional concept if you are | ooking
out 10 or 20 years?

JUDGE O SCANNLAIN:  Yes. If it -- ideally
what | would Iike would be a serious consideration of
to what extent the Court of Appeals workload can be
shared with the District Court. Sone |evel of
Appellate jurisdiction at the District Court. Certain
cases go straight to the Court of Appeals and sone go
to an Appellate division. Qut of the Appellate
division, we would then apply cercariae. Cbviously
there would be direct appeal and others. My
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suggestions are not cast in stone. Al | hope | have
been able to do in ny paper is to suggest concepts
that you can start to work wth.

JUDGE MERRITT: Well, what did you think
of Judge Newman's suggestion of a set of cases in
whi ch you petition the Federal Courts for access, that
is, the diversity situation and the ot her exanpl e that
we di scussed was ARI SA. Were you here when he --

JUDGE O SCANNLAI N:  Yes, yes.

JUDGE MERRI TT: What did you think of
t hat ?

JUDGE O SCANNLAI N: Well, | guess |
haven't sensed that there is that huge a source that
woul d be effected by that. To the extent it can be
identified in any given Circuit that there is an
enor mous nunber of cases that are strictly diversity
or strictly state law or even ARI SA, | would have no
obj ection to that because | fundanentally do agree
wi th Judge Newran that the federal systemis from day
one identified and designed to be a systemof limted
jurisdiction courts as opposed to the state system
And while the trend has been ever so slightly to
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i ncrease the anount of state litigation at the expense
of -- excuse ne, increase the percentage of federal
litigation at the expense of the state system there
are limts as to how far that is going to go and no
one is proposing any kind of a radical shift there.
To the extent that this would help with the in-flow
problem | would say that it is worth exploring.
Absol utely.

VI CE CHAI R COOPER: Does anyone have any
ot her questions? Judge, thank you so nuch.

JUDGE O SCANNLAIN:  Thank you.

VI CE CHAIR COOPER: We appreciate you
being here and giving us an insider's view of the 9th
Crcuit, | guess would be the way | would put it. The
hearing will be adjourned until 2:00 this afternoon.

(Wher eupon, off the record until 2:00
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AAF-T-EERNOON S-ESSI-ON

VI CE CHAI R COOPER: Judge Edward Becker,
Chi ef Judge of the United States Court of Appeals for
the 3rd Crcuit. Judge, thank you so nuch for being
W th us today.

JUDGE BECKER: Thank you, M. Vice
Chai rman and Judge Ryner, Executive Director Meador.
For the record, let ne first identify nyself. M/ nane
is Edward R Becker. | have been a Federal Judge for
approximately 27 and a half years. | was a U S
District Judge in the Eastern D strict of Pennsyl vani a
for 11 years. | have been a Judge for the United
States Court of Appeals for the 3rd Grcuit for over
16 years. | enter on duty as Chief Judge of the 3rd
Circuit Court of Appeals on February 1. | have been
a menber and chairman of the Judicial Conference of
the United States Conrmittee on Crimnal Law, a nenber
of the board of the Federal Judicial Center, and a
menber of the Judicial Conference Committee on Long
Range Planning. It is that latter role that pronpted
me on January 26 to wite to the Commission in sone
detail expressing ny thought on the Conm ssion's
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charter. | felt that because | was so heavily
involved in the drafting of the provisions of the |ong
range plan dealing with the structure of the Appellate
Courts that | had a duty to give the Comm ssion, for
whatever it mght be worth, the benefit of ny views.
| deliberately sent that letter on January 26, that is
before February 1, so that it would not conme on the
stationary of the Chief Judge of the 3rd Crcuit.
Because in connection with the proposals therein, |
speak only for nyself and | do not purport to speak
for ny Court. | wll, however, speak for ny Court on
a nunber of other matters in which I know that the
Commi ssion is interested, nanmely the manner in which
the 3rd Grcuit does its business. | will not talk in
detail about ny letter, which is part of the record,
although I will review salient points made.

| would like to begin with a brief
description of how Appellate Judges do their work. |
do so agai nst the background of much fanfare about how
Courts of Appeals can be nore efficient and of the
need to increase productive capacity in order to neet
t he workl oad of the Courts of Appeals.
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Now whil e the work of a Federal Appellate

Judge is extrenely demanding -- | nean, for nme it is
and has been for 16 years a 7-day-a-week job -- the
process of doing it is very sinple. You get the

briefs and the notion papers or what have you and you
read them Then you think about them and you talk to
your | aw clerks about them and you read their bench
Menos. But you read the briefs and you read the
nmoti on papers and then, obviously after the rest of
t he process is through, you wite and you rewite and
you rewite and of course it is the duty of every
Circuit Judge to contribute to Kkeeping up the
consi stency and coherency of the Crcuit |aw and you
read the opinions of the other judges.

But there is one very interesting thing |
want to tell you about briefs. | found out |ong ago
that they don't read thensel ves. You have got to read
themyourself. So what are the efficiencies? How can
we to cope with this be so much nore efficient?
Facts? E-mail? The Internet? They don't help you
read the briefs. The only efficiency I know of is if
you have sonebody else read the briefs and tell you
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what is in them And that would be, in ny view, an
abdi cation of our duties. It is reported that in
certain Crcuits, at least within certain kinds of
cases, where they have the so-called screening
function, the briefs in many cases are reviewed by
staff attorneys who then cone and report to the
judges. W don't do that in the 3rd Grcuit. W do
not use staff -- staff attorneys never |ook at a
counseling case in the 3rd Crcuit. They do pro se
cases and they play a very inportant role in pro se
cases. But pro se cases are decidedly different from
counsel i ng cases. Not that we give them any |ess
attention. W don't. But many of them -- the vast
majority of them the statistics show, really have no
nmerit at all. We probably reverse maybe 10 or 15
percent of them but you really need an interpreter.
They are witten in longhand and sonetinmes it is
gi bberi sh. And the staff attorneys perform a very
inportant role in presenting them to us in an
efficient way so that we can read them That is not
a problemthat we have in counsel ed briefs.

In my view, the efficiency of delegating
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to staff attorneys or Appellate magistrates or what
have you work on counseled cases and having them
report to the judges in ny viewis highly undesirable.
Prof essor Hazard wote in 1965, "It is not difficult
to i magi ne ways in which the Appell ate systemcoul d be
reshaped to handl e the present vol une of appeals at a
much higher rate of speed or to handle a nuch greater
vol unme of appeals at the present rate of speed. But
it is difficult to inmagine how one could organi ze a
judicial establishnment that would have this kind of
productive capacity and at the sanme tine retain the
intimte per sonal responsibility t hat is
characteristic of the Appellate judicial process
t oday. " That was true in 1965 and even though
casel oad has vastly increased, it is true -- | knowit
is true inmnm Crcuit and | believe in nost Crcuits
today. But | just do not know how we can, in terns of
the nost critically inportant duty of Federa
Appel | ate Judges, that is, to listen and read the
briefs and read the papers, how we can be nore
ef ficient and how we can del egate that.

In so far as responsibility for the
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mai nt enance of the consistency and coherency of
Circuit law, | don't see how you can del egate that.
| am going to talk about that a little bit nore.
Lately, one of the judges fromanother Crcuit said,
wel |, they have the staff attorneys check this, that,
and the other and we have it all on conputer. There
is no substitute for a judge having in his or her head
know edge of the |law of his or her CGrcuit, and | wll
tell you how we do that in the 3rd Grcuit in a few
m nut es.

VI CE CHAIR COOPER Judge, let ne ask you
one question that you have raised really for the first
time we have seen in these public hearings. | take
fromyour witten paper that you say that maybe the
D.C., Federal, and 1st Crcuits are too small from an
econonmic point of view looking toward the future.
That they don't have the caseload to justify the noney
that Congress has to put into them Wuld you anplify
onthat alittle bit? | mean, what should we do about
it since we are supposed to | ook at everything?

JUDCGE BECKER. Wl |, | think what you have
todois tolook at it within the franework -- let nme
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-- if I can bridge into that, M. Vice Chairnman

VI CE CHAI R COOPER: That is fine. o
ahead. Just keep that in m nd.

JUDGE BECKER: Yes. | intend to get to
that. | just wanted to finish this thought. The only
ot her del egation would be if you relied nore heavily
on law clerk drafts of opinions, which judges don't
want to do. The critically inportant thing in terns
of this delegation is while Appellate comm ssioners
and Appellate mgistrates and staff attorneys are
capabl e peopl e, and while nmass produced justice would
probably be correct 95 percent of the tinme, these
fol ks are not judges. They are not Article I11
j udges. And if you mss, things fall between the
cracks. If you mss 2 or 3 or 5 percent of the cases,
that is in nmy view a very serious natter.

Now to turn directly, M. Cooper, to your
guestion, but with some back-up. And | would like to
reference the letter that | wote to the Conm ssion.
| basically said that the sem nal docunent w th which
t his Comm ssion should begin is the | ong range pl an of
the Federal Courts. The nmessage | draw fromthat is
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that this Comm ssion should not do its work only with
its eye on 1998 and what we need now, but with its eye
on the future, and the year nost recently cited is
2020. If you are famliar with Professor Baker's
article, he nmakes 2020 the judicial equivalent of
1984.

Now | asked, and you have them now -- a
month or nore ago, knowing that | was com ng here, |
asked the admnistrative office to wupdate the

projections as to the Federal Appellate casel oad.

Because 2020 | ooks through the roof -- what we in the
Long Range Planning Conmittee call the nightnmare
scenario. You have, | take it, this docunent that

t hey produced to ne.

VICE CHAIR COOPER:  Yes, sir. Yes, sir,

JUDCGE BECKER. And al t hough the nunber of
Appel late filings in 1997 exceeded those reported in
the previous year by less than 1 percent, and the
total Appellate filings projected for 2020 have
decreased by approximately 13.4 percent -- that is due
largely to a decrease in projected prisoner appeals --
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the fact of the business is that they still project a
threefold increase in filings by 2020. That is a
matter of concern. Now ny point is that this may
counsel certain realignnments and the basic principle
that | would apply is to have in mnd that the Everts
Act, which created the Courts of Appeals, was passed
in 1891. So leaving aside the split of the 5th
Circuit, it has been 106 years since there has been
any significant change in the structure of the U S
Courts of Appeals. And if you nmake a change every 100
years, | think the Republic will survive.

The Long Range Planning Committee -- and
your staff aid sitting with you, Dr. Judith MKenna,
pl ayed a very inportant role in this enterprise --
really thought |ong and hard about the basic structure
of the Federal Appellate Courts. W did not get into
Circuit alignment. W didn't deal with that. But we
t hought about the question of whether there should be
speci alized courts and we unani nously rejected that.
We said that generalists courts where you bring a
broad- based view are the best kinds of Appellate
Courts. W considered the matter of internediate
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panels. W thought about the idea of an Appellate
division of the District Court. W& unani nously
rejected that. W had retreats. I was the
facilitator in retreats that we had all around the
country. And by and large, there was no support for
an Appellate division of the District Court. The
District Judges said they are too busy. And if | may
borrow a phrase from Professor Carrington's work,
"Appel | ate Judges should have a reviewer's frane of

nm nd. And District Judges sitting on an Appellate
division are not likely to have a reviewer's train of
m nd.

VI CE CHAIR COOPER: Do you think that
could be sumred up as there would be a fear of the
sneer of the peer? It is if you had a fellow District
Judge - -

JUDCGE BECKER | could not have done that
well, M. Cooper, and |I thought about it for 24 hours.

PROFESSOR MEADOR: Let nme ask for a
clarification about that. District Judges now
constantly review trials through new trial notions
correct?
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JUDGE BECKER: Correct.

PROFESSOR  MEADOR: So what is the
di fference between that and what we are tal ki ng about,
that is, the Appellate division?

JUDGE BECKER: VWll, they are review ng
their own work. That is partly what M. Cooper said.
Here they would be review ng everybody el se's work.
| want to say that | think the principle problemis
wor kl oad. They are just too busy.

PROFESSOR MEADOR: Wl |, suppose you added

District Judges to cover that additional workload?

JUDGE BECKER: Well, if you are going to
add -- in ny view, it doesn't make any sense to add
District Judges to do Appellate work. | f you need

nore Appel | at e Judges, then add nore Appel | ate Judges.
Don't add District Judges.

PROFESSOR MEADOR | amnot trying to sell
this. | amjust trying to give you the argunents that
are made that it is easier to add District Judges than
Appel | at e Judges because at the Appellate Court you
have all of the problens of collegiality and so on and
soon, and it is just easier to do it at the District
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| evel .

JUDGE BECKER: Well, then | think you
def eat the purpose of having an Appellate Court and
havi ng nore coherence and consistency in Crcuit |aw
| mean | think if we had no other alternative, M.
Meador, and if the nightmare scenario of 2020 should
eventuate, | think it is a possibility. W al so
rejected the notion of an inter-Crcuit tribunal. The
Suprenme Court's caseload is down. We net with the --
| was one of the menbers of the Commttee who net with
the Chief Justice. There does not appear to be any
need in the foreseeable future, even if there would be
a few nore Circuit splits or a few nore Circuits
created, for that. W also thought about and rejected
the matter of discretionary review. Speaki ng for
myself, if | have got to review a file to decide --
t he so-call ed easy case, to decide whether to take it
-- if it turns out to be an easy case, | woul d rather
decide it. W are better off if we decide it in
summary fashi on.

Now in terms of the matter of Circuit
size, | believe that the nost inportant text is the
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Commentary to Recommendation 17, "The principle of
each Court of Appeals should consist of a nunber of
judges sufficient to maintain traditional access to
and excellence of Federal Appellate justice but
preserve judicial <collegiality and consistency,
coherence, and quality of GCrcuit precedent to
facilitate ef fect Cour t adm ni stration and
governance." And there is sone other |anguage about
a court being a cohesive group of individuals who are
famliar with ways of thinking, reacting, persuading,
and being persuaded. O hers have stressed that
| anguage nore. The |anguage that | stress is not so
much the collegiality part, but that "the Court
becomes an institution, an incorporeal body of
precedent tradition, of shared experiences, and
collegial feelings in which nmenbers possess a common
devotion to mastering Crcuit law, maintaining its
coherence and consi stency, thus assuring its
predictability and adjudi cating cases in |ike manner."

Now in the 3rd Grcuit, we have pre-filing
circul ation. W read every opinion before it is
filed. W conmment and we catch a | ot of problens and
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flag tine and agai n cases which create a problemwth
existing Grcuit [|aw One matter of 3rd Crcuit
practice that | know the Commission is interested in
and | do want to note is that our judgnment order or
unreasoned di sposition practice. | am pleased to say
that we have all but abolished that practice. Wen I
becane Chief Judge, we had a retreat and | took it up
with ny colleagues and judgnent orders are for the
nmost part a thing of the past in the 3rd Grcuit. But
in terms of being able to master Circuit law, |
respectfully submt that there is no way that the
judges of the 9th Crcuit can do what we do. It is
just too large and there are too nany opinions. I
just don't see how any judge of the 9th Circuit,
unl ess he or she has a superhunman brain, can naster
Crcuit lawthe way we in the 3rd Grcuit or judges in
other Crcuits can master Circuit |aw And in ny
view, whatever else happens, the 9th Crcuit
consistent with that -- | nean, to ne that is the
hal lmark. And if the judges are not in a position to
master Circuit law, and I don't mean having a staff
attorney or law clerk look it up when the occasion
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occurs, then | think that Crcuit has to be split.
And | think when that principle, which in ny viewis
t he cardinal principle governing the size of Courts of
Appeals -- | submt that the 9th Crcuit ought to be
split and | suggested in ny letter that apparently the
only way to do it -- unless you -- | understand there
have been sone proposals to create three divisions in
the 9th Crcuit. To ne that doesn't nmake any sense.
If you are going to create three divisions, then
create three courts or create two courts. | don't see
what the sense of a division is. A court doesn't
exi st for administrative purposes. To be sure, the
Courts of Appeals are also the admnistrative unit for

the District Court, but there are a lot of different

ways. | nmean, so you admnister space and you
adm ni ster personnel. That doesn't have to be by
Crcuit. That could be by region. It could be

nort heast region and southeast region. You can do
that. You can do that in a different way.

JUDCGE RYMER  Judge Becker, if | nmay, how
do you objectify? What kind of objective neasure do
you suggest that the Comm ssion consider in deciding
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whether a Crcuit -- a Court of Appeals is too |large
to master the law of the Circuit or whatever other
measure you would |like to suggest?

JUDGE BECKER: Wl |, Judge Ryner, | have
used Justice Stuart's | know it when | see it wth
respect to the 9th Grcuit. | think I would be hard-
pressed to conme up with objective calipers, but I
guess you could do it in terns of basically the
nunbers -- and | haven't tried to do any math, but |
guess you could do it in ternms of the nunber of
opinions or at Ileast the nunber of published or
precedential opinions that a Circuit has.

JUDGE RYMER: Excuse me, Judge, but by
t hose neasures, there are several other Crcuit Courts
of Appeals that are not far behind.

JUDGE BECKER: Wl --

JUDGE RYMER If that is the pacing item
that is sort of the total nunber of opinions, then we
may be in for a splitting on a fairly large scale
basi s (indiscernible).

JUDGE BECKER: Let ne say that | was not
under the inpression that that was true, and | have
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not made a study of it. | certainly haven't focused
onit. | didlook in terns of the nunber of opinions
that canme out of the 9th Crcuit. | have not | ooked

in terns of the nunber of opinions that have cone out
of other Circuits. But --

JUDGE RYMER: Well, the 11th and the 5th
and the 6th are not nmassively far behind.

JUDGE BECKER: Are we talking about
precedential opinions?

JUDGE RYMER. Well, but isn't that just
sort of hail chasing because you can opt yourself for
how many publ i shed opi nions one does and it is perhaps
not necessarily good admnistration of justice
(i ndi scernible).

JUDGE BECKER: Well, the only -- | nmean,
in ternms of our practice, and | amnot famliar with
the practice of other Grcuits, the only opinions that
we circulate are published opinions -- precedenti al
opi ni ons.

JUDGE RYMER:  Yes.

JUDGE BECKER And | would limt it to
that. Non-precedential opinions in nmy view-- | nean,
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they may be subject to petition for rehearing, and
obviously they are the responsibility of the panel,
but they are not the responsibility of the full court.
So | would neasure it by the volune of precedenti al
opi ni ons. And obviously there has got to be sone
flexibility or |eeway.

JUDGE RYMER: Right. If the 9th Grcuit
were essentially the sanme nunber of public opinions as
say the 7th Grcuit, would you say therefore that the
7th Crcuit is too large? O would you say no because
it is divided by fewer judges who sit on the panels
nore frequently?

JUDGE BECKER: Well, | don't think you
divide it by the nunber of judges because
theoretically all the judges are supposed to be
famliar with Grcuit law -- with published opinions.
The 7th Crcuit, as | amaware, | think publishes a
far greater percentage of their opinions, | mean by an
awful lot than other Grcuits. And | question whether
t hey have to publish everything they publish. Now it
is also a much snaller, nore cohesive Grcuit in terns
of geography and personnel, and therefore nore of the
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judges -- it is so much smaller that nore of the

judges are involved as panel nenbers in nore of the

cases. And that, | think, dilutes the problemin sone
respect.

VICE CHAIR COOPER: Do you have an
opi ni on, Judge, as to -- | think it was 1980 -- why

the 5th Crcuit Judges felt that it was desirable to
split in the 5th and the 11th? | think this norning
soneone said all but one of the judges supported that,
and | think that is historically accurate. Wereas it
seenms that certainly the nmgjority, and maybe an
overwhel mng majority, of the 9th G rcuit Judges feel
differently with a Court that is as large or |arger
than the 5th Circuit. Do you have any insight into
that that you can give us?

JUDGE BECKER  Well, | know there is a
tremendous anount of ESPRI and ESPRI and GCircuit
pride. But | just wonder if they are not letting that
get the better of things. The 5th Grcuit now -- |
mean, | know there are a couple of Circuits who don't
want their size increased and sone of the courts are
di vi ded. | do understand the 9th Grcuit is not
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nmonolithic on this point.

PROFESSCR MEADCR  Let nme go back to back
to idea that you nentioned a nonent ago that was
di scussed this norning, and that is the idea of
di stinguishing between the GCrcuit and the Court of
Appeal s and the proposal would be to |l eave the Crcuit
intact but have the Court of Appeals sit and function
t hrough di vi si ons. | thought | heard you say
sonething to the effect that you didn't know what that
woul d acconpli sh. The argunment nmade in that
direction, as | understand it, is that true you have
-- when you say three divisions, you have in effect
three different Courts of Appeals, but they would all
be part of the same Circuit, permtting the Crcuit
then to maintain uniformty Grcuit-wide. Wereas if
you split the GCrcuit, you create separate Circuits
with the potential for adding inter-Crcuit conflict
and the only way to resolve it would be the Suprene
Court. So it gives the idea of a regional control
over uniformty in the aw while permtting the Court
to function through smaller units. Do you have any
observati ons about this?
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JUDGE BECKER: Vell, | mean | think it
sort of sounds good, but | still don't see how that is
any different -- | nean, what you are basically saying
is you' ve still got -- you've still got one nega or

one junbo Grcuit. Nowit could be that there is sone
i nprovenent by the fact that X nunber of judges w !l
al ways sit together and therefore you don't have so
many pernutations and conbi nati ons of panel nenbers,
who in Judge Newman's uni verse woul d be strangers to
each other. There might be an advantage to that. But
nonet hel ess, you still have, from the point of
uniformty, a junbo Circuit.

| nmean, | don't know if anybody has got
the absolute solution for the 9th. | know it may seem
sonewhat radical, but on the basis of the figures |
have seen, the only way you can do it is to split
California. | think that the Republic would survive.
The California Suprene Court now has a certification
pr ocedure. If the problem is the northern and
southern Grcuit predicting what California state | aw
is, you can certify it through the California Suprene
Court. There could be an enbank of the two Circuits.
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We Dbelieve one of the cardinal principles of |ong
range planning was to have regional Grcuits. | don't
see that a CGrcuit that has A aska and Arizona can in
any sense be considered a regional Grcuit. I|daho and

Montana certainly are nmuch nore part of a region of

the 10th GCrcuit. You are |ooking now at the
whi ppi ng boy of the Federal Judiciary. | nean, | have
managed to get everybody nmad at ne. I  have

denonstrated the val ue of --

VI CE CHAI R COCPER  The First Anendnent is
a great thing, though, Judge.

JUDGE BECKER: Well, not even -- what is
better is life tenure.

VI CE CHAIR COOPER: | see.

JUDGE BECKER: Life tenure is better. |
have got ny friends in the 1st Grcuit mad. M/ son is
a law clerk on the 1st Circuit, so | hear it. 1 got
the 2nd Circuit nmad. The D.C. Gircuit, | have
divided, and | have got them mad and | got the 4th
Crcuit mad. | don't have any agenda, | assure you.
| amjust saying if this nightmare scenari o eventuates
-- and that is why | was careful to ask before | cane
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here to see what the projections are. Then | say the
D.C. Crcuit is too small, the 1st Crcuit is too
smal | . The 1st Crcuit arguably should be a New
England Grcuit.

JUDGE RYMER: Judge Becker, given the
ni ght mare scenari o that was projected, do you see, as
sone have suggested, that there is a real difference
in the type of cases that may conprise those nunbers?
I n other words, a good percentage of the nightnmare are
prisoner pro se cases, for exanple, which arguably
shoul d be handled in a different way from ot her cases.
Do you have any views on that?

JUDGE BECKER: Well, | think -- first of
all, let me just say that one kind of case that | do
not believe shows up in those statistics at all and it
is in many respects the nost onerous kind of case are
t he habeas corpus cases which are di sposed of, nost of
them by denying a certificate of appealability. That
is a whole full-dressed habeas corpus case and revi ew
of a state record. So | don't think the statistics
begin to show how onerous sone of the pro se casel oad
can be. But with respect to nost of the civil rights
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cases, Judge Ryner, | agree with you. They are nuch
nore expeditiously handled. And | do think that you
have to discount them and give them a mnuch | ower
wei ght. But the projections are frankly a little scary
and it is only for that reason that | have said that
the DDC. Grcuit's caseload is so nuch snmaller. The
Federal Crcuit to ne never nmade any sense from-- |
mean, if you want to talk about a political
conprom se. You have a court that does patents and
they do appeals fromthe Court of Veterans Appeal s and
then they do federal personnel appeals. The D.C
Circuit does marvel ous work, but -- and let ne just
say that notw t hstanding ny every 100 years comment,
| want to make perfectly clear that | am not
suggesting that the Conmm ssion engage in a redraw ng
exercise willy nilly. As | said in ny letter, |
acknow edge the value of |ong-working institutional
arrangenents and the inportance of the ability of
| awyers and judges to rely on precedent. So a strong
case has to be nmade for disrupting Grcuit alignnent.
| say you' ve got a strong case now in the 9th, as |
understand it, and you have a strong case if we are
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| ooki ng ahead to the kind of hydraulic pressures that
we w il have in 2020 if those projections cone true.

Nobody wants to change. Everybody is
happy with -- you know, everybody wants to |eave it
the way they've got it. But the Conmm ssion's charter
is what is in the nation's interest and the interest
of the adm nistration of justice.

PROFESSOR MEADOR: Let ne ask a question
about that. A few mnutes ago, you ticked off all of
t he i deas about Appellate Courts that the Long Range
Planning Conmittee rejected. It seenms to ne that of
interest is to know what you would affirmatively
recommend that the Comm ssion recomrend now. W know
what the Conmmittee rejected. 1Is there anything |eft
over that you, yourself, would reconmend that this
Conmmi ssi on now reconmend?

JUDGE BECKER: Wll, let ne go to the
tail-end of that question and then come back to the
mddle. | nean, the Comm ssion -- if we were directly
confronted with the kind of casel oad that m ght happen
in 2020, the current Appellate structures can't handl e
it. | have to concede that. Now Chapter 10 of the
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| ong range plan addresses that. There are a whole
bunch of ideas there, none of which are pal atable
except the one idea that would do nore to solve it
than any other, nanely cutting back on the
jurisdiction of the Federal Courts -- cutting out
diversity and doing things the Anerican Bar
Associ ati on woul d never |let us get away with, nanely
getting rid of diversity jurisdiction, cutting back on
the federalization of crinme. The judges are all for
t hat . Wet her the Congress or the |lawers are for
that, | don't know. |If we got to that point, we would
have to cut back on jurisdiction. Two judge panels --
| nmean you have got to nmke your nanpower or your
personpower go further. You have cases heard by two-
j udge panels and then you bring in the third judge
only if they divide. You would have to put on nore
judges. W can tolerate -- even under Judge Newran's
scenario, we can tolerate sone nore judges and we
could split up into evenly divided Grcuits. W could
have fewer witten opinions. W could elimnate
review in certain kinds of cases. There certainly
woul d have to be nmuch stronger adm nistrative control
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| wll tell you another issue that the
Long Range Pl anning Conmittee considered was whet her
or not there should be a chancellor of the Federa
Courts. Chief Justice Berger was big on the idea of
havi ng a chancell or of the Federal Courts. The judges
were very nmuch opposed to that. They |like the current
decentral i zed governance. But if we got into that
kind of scenario, then | think you would have to have
a chancellor of the Federal Courts. You would have to
have a very strong central admnistrator who could
tell a judge fromDetroit that you have got to go to
Pasadena next nonth and so forth. W certainly could
do nore to maximze the utilization of our judicial
personpower than we do under our existing structures.
Those ki nds of things are not pal at abl e.

You asked the question of what should we
do now. | would say in terns of what we do now,
would say with an eye on the future -- | tal ked about

splitting the 9th. W ought to even out the Grcuits.

W ought to take a look at the overall Circuit
structure and consider realignnents. Now | put ny
suggestions in a footnote. | knew | was going to get
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shot at and | didn't --

PROFESSOR MEADOR: Dd you think a
footnote woul d protect you?

JUDGE BECKER Well, it hasn't up to now.
| say the Federal Judiciary is a national treasure,
but Federal Judges don't I|ike change. They like --
they think that we have got a good system and they
want to keep it as it is. But | sinply suggest that
what we could do nowis to take a | ook at the casel oad
in the projection and even out the Grcuits. Even out
in terns of size and workload and personnel. | am not
suggesting that there wouldn't be certain disruptions.
There are certain disruptions in terns of personnel
and precedent and who is the next Chief Judge and that
kind of thing. To nme that stuff is not inportant --
who is the next Chief Judge. Precedent is inportant.
But those kinds, if they were managed -- the precedent
problenms were managed when they split the 11th
Circuit, and they certainly can be nanaged here. |
know -- | nean, when | ook -- | mean, | thought about
whether to wite this letter, and then | |ooked at the
Comm ssion's charge, which was "to report to the
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President and the Congress recommendations for such
changes in certain boundary structures that may be
appropriate for the expeditious and effective
di sposition of the casel oad of the Federal Courts of
Appeal s consistent wth fundanmental concepts of
fairness and due process.” | nean, it strikes ne that
these kinds of realignnents are at least fairly within
t he charter of the Conmm ssion.

VICE CHAIR COOPER: It is a pretty tough
char ge.

JUDGE BECKER: It is a tough charge.

VI CE CHAI R COOPER: Judge, we appreciate
you taking the tine to be with us. Anybody have any
ot her questions? Judge Rymner?

JUDGE RYMER: No. Thank vyou, Judge
Becker. W appreciate it.

VI CE CHAI R COOPER:  Thank you so nmuch. W
appreciate you being with us and giving us your
insightful comments. Qur next witness is Elena Ruth
Sassower. |Is that the correct pronunciation?

M5. SASSONER:  Sassower .

VI CE CHAIR COOPER  Sassower, okay. Wth
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my southern accent, it sounds good either way. So,
Ms. Sassower is fromWiite Plains, New York, and she
is here on behalf of the Center for Judicial
Accountability.

M5. SASSONER:. Wth all respect, | need
just a nonment or so to set up

VICE CHAIR COOPER:  Sure, that is fine.
You have 15 mnutes once you start, but | have not
started the cl ock on you.

MB. SASSONER  The first order of business
will be the amunt of time | have for this
presentation. But just one nonment, please.

VICE CHAIR COOPER: Al right? Are you
ready?

M5. SASSOVNER: M. Cooper, Judge Ryner
Executive Director Meador, at the outset | would I|ike
to say that | have been accorded only 15 mnutes tine
for a presentation which is no less significant and
i nportant than any of the other presentations today or
at past hearings. | have the schedule for today's
heari ng and every witness received a half hour. Judge
Becker, who just concluded his presentation had far

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

174

more than a half an hour for his prepared statenent
and of course the questions. In |ooking back over the
past hearings which are posted on the Wb, | see the
same. The standard tinme allotnment is one half hour.
| did not request |ess than what was the usual and
customary tine allotnment, and | would request to be
gi ven the sane equal treatnent as has been accorded to
everyone el se.

| would additionally note that when |
testified before the Long Range Planning Comittee,
whi ch of course included Judge Becker, | was given 20
m nut es, which was the equival ent anount of tine to
every other witness. So as a first order of business,
| woul d request equival ent tine.

VI CE CHAIR COOPER: CGo ahead. Your tine
has started running, so go ahead and start.

M5. SASSONER. Wl |, you have not answered
my question.

VICE CHAIR COOPER: No. | haven't
answered your question because we wouldn't count
guestions agai nst you. That is the reason Judge
Becker -- we interrupted him a |ot. If we don't
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interrupt you, that m ght be different.

M5. SASSONER Be that as it may, he was
given a half an hour for his presentation and every
ot her presenter was given a half hour. | would
request the sanme. Your hearings are scheduled to run
until 4:30. You have no other schedul ed w tness and
it is now 3:00.

VI CE CHAI R COOPER: If you wll proceed
wth your presentation, the Chair will tell you when
your time is up.

MS. SASSOVER: Yes, sir. | would just
like it noted that although ny remarks are essentially
identical to the witten statenment that you have,

there have been sone corrections and anendati ons.

They are of a mnor nature. It was not my intention
to read the entirety of the statenent. | would
happily dispense with the statenent. If there are
guestions, | wll go to those questions directly.
O herwise, I will begin, and you can feel free to
interrupt me at any tinme. | would say, however, that

t he remarks of Judge Becker today represent precisely

the kind of non-probative presentations that are
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passi ng for evidence.

The proof of the pudding is in the eating.
He isinthe 3rd Grcuit. The issue as to how the 9th
Circuit operates is one which should concern the
judges of the 9th Grcuit. | think that there is a
standi ng i ssue here. For himto say that he doesn't
see how it can be done, well he is not inthe Grcuit.
We shoul d hear fromthe judges of those Grcuits. O
course, ny presentation focuses on the need for this
Comm ssion to concentrate on evidence and not accept
t he standard prem ses or assunptions and clai ns that
have been advanced by the judiciary and those who are
part of the |egal establishnent, but which upon
exam nation of evidentiary proof would not necessarily
hol d up.

My name is Elena Sassower, and | amthe
coordi nator and co-founder of the Center for Judicial
Accountability known as CJA°. CJA is a national, non-
partisan, non-profit citizens organization wth
menbers in 30 states. Qur purpose is to safeguard the
public interest in meaningful and effective processes
of judicial selection and discipline so as to ensure
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the integrity of the judicial process. W do this by
gat heri ng and anal yzi ng enpirical evidence. Were the
evi dence shows dysfunction and corruption, we provide
that evidence to those in | eadership positions so that
t hey can independently verify it and take renedi al
action to protect the public.

It is to provide this Conm ssion with such
evidentiary proof that | amhere today. At the outset
an observation nust be nmade about this Comm ssion. It
is unclear to us and to everyone el se we have asked at
the Commi ssion, the administrative office, and the
House and Senate Judiciary Conmittees, how the
Conmmi ssion cane to be constituted as it has consisting
of five nmenbers, all of whom have been appointed by
the Chief Justice of the Suprene Court. The severa
bills introduced in the House of Representatives | ast
year and the one ultimately passed called for a
Commi ssion wth nmenbers designated by appointing
authorities from the three branches of governnent.
The sane is true of the bills that were introduced in
the Senate. In each of these bills, the Chief
Justice's designation --
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(Testinmony cut off and starts again on
anot her tape in md-sentence.)

MS. SASSONER: ... then you surely know
what our position is. That you have to conduct your
eval uation of the situation in the Federal Judiciary
by exam ni ng evidence. And that consists of exam ning
how cases are being handl ed through the Grcuit Courts
of Appeals. You can only do that not by relying on
the feelings of judges who want to put forward their
vi ew of what should be done w thout any evidence to
support it per se. But actually look at the cases
t hensel ves.

Prof essor Hel man, who of course is one the
preem nent experts in this area, has recogni zed that
statistics alone count for very little. This is a
position |likewise shared by some of the other
authorities inthis field. Professor R chman, who has
testified before you, who has stated that there is no
evidentiary support for the clains that you have to
keep the judiciary small because ot herw se you are not
going to have consistency of opinions and you are
goi ng to have di scordant adjudications and you won't
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have the high quality supposedly that exists today.
These clains are bunk, and there is anple evidence
fromwhi ch you can exam ne that and verify that, and
that is the point of the testinony that | provided

today, testinony which is supported by files.

Judge Ryner, | amdelighted that you are
here, albeit not present. But if you had a video
screen, what you would see are what | have brought,

whi ch consist of two appeals of this 2nd G rcuit, the
2nd Circuit which is Judge Newran's Circuit. Judge
Newman is the great proponent of keeping the Federal
Judiciary small and making all sorts of clainms about
why you have to keep it small and why you have to keep
t he nunbers down based upon the supposed quality and
based upon the uniformty of decisions that can only
be acconplished when there is a limt to the size of
the judiciary. In fact, judges of this Crcuit,
i ncl udi ng Judge Newman hinsel f, engage in Appellate
practice which can only be viewed as corrupt and
i npeachabl e. Judge Newman, in one of the cases that
| have presented, wote a decision which didn't refer
to the record once, didn't rely on any cogni zabl e | aw,
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except reached out to inherent power to sustain a
$100, 000. 00 award against civil rights plaintiffs
where the record showed absolutely no factual support
for such an award. Such award was the product of the
virulent bias of the District Judge, which was one of
the i ssues presented on the appeal before you.

This was a decision witten by Judge
Newman hinself, which on its face, even wthout
exam nation of the files, was abhorrent and repugnant.
And yet this was a decision which none of the judges
of this 2nd Circuit saw fit to grant a petition for
rehearing or suggestion for rehearing enbank, which
particul arized how utterly unfounded, violative of
bedrock law of this Grcuit and of the Supreme Court.

Now that is only one case. The second
case --

VI CE CHAIR COCOPER  Wiat does that have to
do with the charge of this Conm ssion?

M5. SASSONER: The charge of this
Commi ssion is whether or not to neet the Appellate
needs of this country by expanding the size of the
Federal Judiciary.
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VI CE CHAI R COOPER: Ri ght. And maki ng
structural changes. Are you recommending we file a
bill of inpeachnent agai nst Judge Newnman?

MS. SASSOVER: | certainly believe that
after you review these two files that you neet your
ethical duty to take action to ensure that there is
some renedy here and that Judge Newran's know ngly
corrupt conduct and that of his brethren be the
subj ect of proceedings.

VICE CHAIR COOPER: | don't think that is
anywhere within the realm of the universe of the
charge of this Comm ssion.

M5. SASSONER Look, these cases are being
presented to explode the nyths about a small
judiciary. Gkay? Supposedly we have a small quality
judiciary now The cases that you see in front of you
are of such a frightening and hei nous nature, where
the rule of law has been conpletely obliterated.
There is nothing left. There is no process here.

VI CE CHAI R COOPER: Let Professor Meador
ask a question.

PROFESSOR MEADOR: How would a [ arger
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judiciary neet your problenf? | nean, if there were
nore judges, how would that cure the problemyou are
conpl ai ni ng about ?

M5. SASSONER What | amsaying is that it
is no argunent -- there is no argunent here to oppose
an expansion in the size of the Federal Judiciary --
excuse ne, let nme back up. | agree with the
statenents of Professor Richman in his extrenely

careful and masterful Law Review article in which he

points out that the clains for restricting the size of
t he Federal Judiciary do not have enpirical support
except that he does not -- | nean, he says that there
I's an appearance problem with so many cases being
deci ded without oral argunent and so many cases bei ng
decided wthout witten decision or published
deci si on. It |ooks bad. It doesn't satisfy the
appear ance of justice. There is now devel opi ng, as he
points out, a two-track system But he accepts the
prem se that is advanced | think by many of the judges
who have been testifying that the cases that are being
routed to this second track are truly the
insignificant, the wuninportant, the unprecedenti al
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cases, the open and shut cases not worthy of the tine
of the Court. The fact of the matter is, as
represented by these two files here, cases which are
getting the bums rush are cases of profound
significance, not just to the litigants but to the
system of justice. The second appeal is a civil
rights action where the defendants were state judges
and state attorney generals sued for corruption, and
that case was torpedoed by a biased D strict Judge and
t hen dunped by the Grcuit, which had a duty to insure
the integrity. Forgetting about the underlying civil
rights action, what it had before it was a record
whi ch was so appalling and so reprehensible that it
had to take some immediate steps if there was any
concern about the quality and integrity of justice.
Because what it had before them was a non-process.

Let me just say with all respect that the
last time | was in this very courtroom 506, was on
August 29, 1997, in the context of that second appeal,
where | witnessed a five-mnute oral argument. This
is what passes for oral argunent | suppose in
statistics, because obviously it is a case where there
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has been oral argunent. You are not meking any
br eakdown between cases that have real oral argunent
and cases that are given this kind of superficial oral
argunent. But what took place there, and it is all
recorded not only in an audio transcript but in a
stenographic transcript that is part of the record, is
j ust appal ling. You had Circuit Court Judges that
contenpted. They interrupted a 5-m nute presentation
of the Appellant with questions which were not only
harassi ng but evidenced at best that they had no
knowl edge of the record at all. Now what ki nd of
quality judiciary is this where at best you are saying
judges coming to oral argument, where they have denied
full oral argument and they have abridged it to 5
m nutes, then nmock the integrity of the proceedi ngs by
thwarting a presentation by the Appellant designed to
bring the Court's attention to the issues, which they
don't -- it is not that they didn't know, they didn't
want to know about it.

PROFESSOR MEADOR: | understand your
Vi ews. | understand what you are saying. You are
saying the Appellate Judges are not doing their job
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adequately or correctly and so on and so on.

M5. SASSONER:  Yes.

PROFESSOR  MEADOR: What can this
Comm ssion recommend to Congress to do about it?

M5. SASSONER Wl |, as Professor Ri chman
poi nted out, this nation has real Appellate needs.
Peopl e cone to court to vindicate rights.

VI CE CHAIR COOPER: But give us sone
speci fi c recommendati ons.

M5. SASSOVER: Well, | certainly would
agree that you have to neet those needs. And if that
nmeans i ncreasing --

VI CE CHAIR COOPER  So recommendation 1 is
that the Courts need to neet the public needs?

MB. SASSOMNER  The recommendati on woul d be
that you increase the nunber of Federal Judges to neet
the Appellate needs and |ower court needs of the
nation, which is the point that is nade by Professor
Ri chman. But in doing so, obviously, you have to
insure the integrity of the process of judicial
selection, which as we pointed out and is the subject
of evidentiary proof that | have al so brought along
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today, you have an appointnment process and a
confirmation process which is a hoax, which is
despicable in every respect beyond anything that
anyone has published that we have seen. And we have
docunent ed what goes on. Professor Meador, you know
the MIler Report cane out in May of 1996, and at the
very time we were chronicling the abusive conduct of
the Senate Judiciary Commttee, which refused to even
i nvestigate in any respect -- interview opposition of
which they were notified. They were notified of
opposition to a nomnee and they did not interview
t hose who were presenting that opposition and who had
been notified of that opposition. They didn't
i nvestigate it. And they were on notice nore
significantly. The American Bar Association had
rejected that information and had rejected that
information knowing that it bore adversely on a
nom nee that they passed on to the President for
appoi ntnent and that had then conme before themin the
Senate. W have selection --

VICE CHAIR COOPER: So your second
recommendation would be to get the politics out of
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nom nati ng judges?

M5. SASSOVER: You need to do a true
i nvestigation of what is going on because it is worse
t han has been appreciated up until now.

VICE CHAIR COOPER: So we need to
i nvestigate the Wi te House and the Senate Judiciary
Comm ttee and the Senate and the Anerican Bar?

M5. SASSONER | amnot saying you need to
investigate the Wiite House. | amnot talking about
conspiracies here. 1 amsaying that we have docunented
how t he American Bar Association, which is utilized by
the Justice Departnent, in two specific instances did
not do its job. And in the second instance, it not
only did not do its job of investigation, but it
rejected and it screened out information.

PROFESSOR MEADOR: Let nme see if | can
sumari ze what you are saying and see if you have
anything to add to it. As | understand you, you are
sayi ng nunber one that nmaybe sone Appel | ate Judges are
not behaving properly and doing their job. Nunber
two, we need nore judges in order to get the job done
and serve the public. Nunber three, the nom nating
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and confirmng process is not functioning properly as
it should. The ABA Committee is not functioning
properly.

M5. SASSONER: And the Senate Judiciary
Commttee isn't.

PROFESSOR MEADOR: Is all of that a fair
summary of what you are sayi ng?

M5. SASSONER It is a small begi nning.
certainly would want it enphasized that all ny
testinony and ny statenents here are based upon
i ndependently verifiable proof, which I am providing
this Conmm ssion, fromwhich it can see how dire the
situation is and draw its own reconmendati ons. They
certainly would necessarily have to include -- | mean
at some point we are tal ki ng about expandi ng the size
of the Judiciary, and we don't see where there is a
legitimate argunment against it. W need a selection
process which will give us the best judges and we need
disciplinary renedies that will insure that we have
mechani snms in place to deal with errant judges. And
what we have docunented in these two cases, and they
are only representative of the nuch |arger body of
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materials that the nenbers of CJA would be happy to
provide, of a serious problemw thin the Judiciary of
its knowing and deliberate disregard of law, its
decisions which certainly in cases where it has an
interest, decisions will be witten that falsify the
facts and that omt the facts. Wat is being produced
is not an Appellate process worthy of our Federal
Courts. And it is for you to take this inportant
evi dence.

Let me just say that this evidence -- what
is so shocking here is that this evidence has been
presented to the Judicial Conference, which of course
has the ultimate oversight over the Federal Judiciary
with all respect to the i ndependence of the Judiciary
to police itself. It has done nothing toit. It has
been presented to the House Judiciary now. It has
been presented to the American Bar Association. W
are talking about evidence which shows a conplete
breakdown of anything resenbling a legal |judicial
process. Now it certainly includes reinforcing the
statutes regarding disqualification, 28 U S.C. 144 and
455, which have been recognized to be all but
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wor t hl ess.

VI CE CHAI R COOPER:  That woul d be anot her
recommendat i on ot her than the summary Prof essor Meador
made is to enforce the disqualification statutes?

M5. SASSOVNER: Absol utely.

VI CE CHAIR COOPER  (kay. Do you have any
ot her recomendati ons?

M5. SASSONER: To -- look, you are a
Commi ssion paid for by the taxpayers with resources.
You can hire consultants to do an exam nation of this
kind of case. It is our recommendation that you | ook
-- if you want to know about the quality of justice in
the Circuit Courts of Appeals and what is going on
with decisions in the Grcuit Courts of Appeals, that
what you do is begin enpirically by exam ning cases
and appeal s which have been the subject of rehearing
petitions, petitions for rehearing enbank. Take a
| ook at what the |lawers are saying. Take a |ook at
what the litigants are saying in those petitions.
Take a | ook at 372C conplaints filed against Circuit
Judges. See what is being said about the quality of
justice being rendered. | have to enphasize that it
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was -- as | have in ny statenent -- that M. Medis
fromthe Chicago Council of Lawers -- | believe that
is his nanme -- brought to your attention the survey

done by the Chicago Council of Lawyers relative to the
7th Grcuit. And what is said about the quality of
decisions -- disregard of the facts in the record by
judges. Well, how el se do you decide a case if not
based upon the facts?

VICE CHAIR COOPER So anot her
recommendation is we are to make sure that the Judge
follows the record? | amjust -- we have got to make
specific concrete recommendati ons to Congress and we
can't --

M5. SASSONER. What | amsaying i s you' ve
got to look at decisions. You can't |ook at
statistics, which is what Professor Hel man said. And
what Professor R chman, | believe, would concur wth.
You' ve got to look at what is actually happening.
Met hodol ogi cal ly, the best way | believe for you to do
that and to get a real read of what is happening on
the ground is by looking at the records of cases on
appeal that have been decided in all of a variety of
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di fferent ways, whether not for publication decisions
or published decisions, and | ook and see whether in
fact they were properly routed, whether proper
determ nations were nade. | nean that is a question
that others have raised. | amnot the first to raise
it. Except | amraising nore serious issues, whichis
to say that not only are they not being routed right,
cases are being thrown.

JUDGE MERRI TT: I think there is a
di stinction here. The Conmm ssion may want to exam ne
the process in that it nay be related to structure,
but | am quite dubious as to whether the Conm ssion
wants to get into exactly the nmerits of each case
deci si on.

M5. SASSONER. Nobody is asking you to do
t hat .

JUDCGE MERRI TT: To revi ew deci si ons bei ng
made on the nerits.

MS. SASSOVNER: You are nmaking -- this
Commi ssion will potentially block expansion of the
size of the Federal Judiciary based upon the
traditional clainms that we have a quality Judiciary
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now t hat respects precedent and that deci des according
to the facts and the law. Well, | amtelling you that
that ain't so. And the only way that you can verify
that that ain't so and that those clains are not
necessarily true is by | ooking at cases and seei ng how
Crcuits are knowi ngly disregarding all the law -- all
the bedrock law of their Grcuit, as was done by Judge
Newran in his decision, to which this Grcuit gave its
(indiscernible), as well as in the subsequent case,
whi ch was al so thrown by a sui sponte decision of a
Circuit panel that never referred to the record once.

JUDGE MERRI TT: Assume just hypothetically
that this Conm ssion |ooked into Iots of cases and
decided that they were decided erroneously by the
Appel | at e Judges.

MS. SASSOVER: No. W are not talking
about erroneously. W are tal king about corruption.
Excuse ne.

JUDGE MERRI TT: But suppose we found that?

MS. SASSOVER: | know the difference.

JUDGE MERRITT: Then what do we recomend
to Congress?
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MS. SASSOVER: What you would need to
recommend is a structure which would insure that such
corruption of the Appellate process was rooted out.
As | have already presented -- as | presented five
years ago or four years ago al nost to the Long Range
Planning Conmmttee, and as is reflected in ny
published article,"Wthout nerit--" | forgot what the
nane of it is -- "Wthout Merit, the Enpty Prom se of
Judi ci al Busi ness. "

VICE CHAIR COOPER: Well, we appreciate
your being with us here.

M5. SASSOVER:  You have a --

VI CE CHAIR COOPER: Hold on one second.
Don't interrupt the Chair when he is speaking.

M5. SASSONER: | am sorry.

VICE CHAIR COOPER: W will let you nake
a short closing statement. But if you will notice, we
have given you your 30 m nutes. So go ahead and
concl ude.

MS. SASSONER: Yes. | appreciate that.
Look, the argunents agai nst expanding the Judiciary is
that this small Judiciary respects precedent and
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respects uniformty and advances quality. Wat | am
saying to you is that those clains can be repudiated
by exam nation of appeals which show not error --
error is good faith conduct. W are tal king about bad
faith conduct. W are tal king about corruption. All

right? Once you verify that, yes, even in Judge

Newman's 2nd CGircuit, in decisions he hinself has
authored, there is no respect for precedent. It goes
out the wi ndow -- precedent of the Grcuit --

VICE CHAIR COOPER | think you are being
repetitive now and we appreciate --

M5. SASSOAER: Then you can recogni ze --

VI CE CHAI R COOPER Excuse ne. Excuse ne.

M5. SASSONER: That there is no argunent
agai nst expandi ng the Federal Judiciary.

VI CE CHAIR COOPER  Excuse nme. | think
your time is up. Thank you so nuch.

M5. SASSOAER: Thank you very mnuch.

VI CE CHAI R COOPER: We appreciate you
taking tinme to be here and submtting a witten
st at ement .

M5. SASSONER:.  Thank you.
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VICE CHAIR COCPER | think there were no
W tnesses who signed up. This neeting is adjourned.
Thank you for joining us, Judge Ryner.

JUDGE RYMER: Thank you.

(Wher eupon, the hearing was concl uded.)
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