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P-ROCEEDI-NGS

JUDGE MERRITT: ...and we're hol ding six
public hearings around the country and this is the
third one of those public hearings.

The job of the Commssion is to | ook at
the structure of the Federal Courts of Appeal and to
make recommendations to the Congress (indiscernible)
a statute that Congress adopted a few nonths ago. The
statute provides that we will make a recomendati on
specifically with regard to the 9th Crcuit and
(i ndi scerni bl e) recommendati ons (i ndiscernible).

| don't know whether Judge Ryner or
(i ndi scerni bl e) have any comments that they would |ike
to make prelimnarily.

COWM SSI ONER: | mght just state that
t hese hearings are (indiscernible) be made avail abl e
to the other comm ssions who have not passed statutes
(indiscernible) two nenbers of the comm ssion.
(i ndi scernible)

JUDGE MERRITT: Qur first witness is
di stingui shed fornmer chief judge of the 9th Crcuit

and a long tine friend of mne, Judge Wallace.
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(i ndi scernible)

JUDGE WALLACE: Well, | hope that you
won't let that interfere with your asking questions,
and | am sure you won't. |I'mvery happy to be here
and | appreciate the opportunity because I will not be
i n the country when the Conm ssion (indiscernible) ny
own circuit.

What | want to tal k about briefly is the
hi gh points of the witten testinmony that |'ve al ready
provi ded. It seens to nme the Conmmission is in the
pl ace of having a great opportunity to change the
process we followed in the past of when circuits
shoul d be divided. The fallacy is that we divide when
a court is quote "too big" close quote. Wen is a
court too big? That's |ike asking the question how
long is a string?

The answer is too big when our own
i ndi vi dual experience tells us it's too big. And what
does that tell us? Anything bigger than what we're
used to is too big. This ad hoc approach it seens to
nme is problematic because it isn't based upon

principles. 1t's based upon subjective thoughts.
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Let ne if | could explain why | think
we're in the problemw're in today wwth a sinple
di agram This triangle is what we refer to as the
judicial admnistration triangle, at [|east when |
teach judicial admnistration. At the |owest end of
the triangle are the District Courts. At the upper
end is the Suprene Court and in the mddle is the
Court of Appeals. Wen you need additional District
Court judges because there are nore cases, it's easy
to get them Al you so is have a formula, which we
have, and when that (indiscernible) neet the formula,
you increase the District Court.

So the bottom of the triangle has a
tendency to expand, increasing the size of the
triangle. That does not create a problem at the
District Court |evel because they're dealing with a
certain nunber of filings. So each District Court
judge is not inpacted. The Supreme Court is not
I npact ed because the Suprene Court has the hand on the
spigot and will only take a certain nunber of cases.

The problemis with mandatory juri sdiction

to the internediate court. And as the triangle
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continues to expand to nore District Courts, the
probl em al ways occurs -- and this is true not only in
the United States but in foreign countries -- the

probl em al ways occurs in the internedi ate court where

you have mandatory jurisdiction. And that's what
we're suffering fromnow It's finally caught up to
us. In fact, it did years ago, but it's finally

caught up to us that that problemin the internedi ate
court is a serious problem that our country has to
face now.

There has to be, it seens to me, an
alternative to the ad hoc approach. |If the problemis
as serious as | think it is, it's tine to relook at
how we approach the internedi ate court problem Now,
what is the alternative to the ad hoc approach? It
seens to nme it's to find basic principles.

JUDGE MERRITT: What would those
princi pl es be?

JUDGE WALLACE: Al right. The first, of
course, would be to recognize that no systemis going
to be perfect. There will always be objections to it.

Prof essions, you can't expect profession in the



10

11

12

13

14

15

16

17

18

19

20

21

22

7

principle nor can you rely upon what judges would |ike
to do. That's where I find the fallacy in the Federal
Judicial Center 1993 report which did surveys of
j udges. Judges like (indiscernible) They like to
stay the way they are. They don't want to change how
t hey' ve done things. W're the npbst conservative
people in the world. Lawyers are second npst
conservati ve.

So we can't just go on what we'd like to
do, what our creature conforts are. Then it seens to
nme the principle is to recognize a |long-term need for
the court system to find out what the | ong-term need
is, not to focus so nmuch on the present problem
di vision of (indiscernible) but to decide what the
|l ong-termprinciples are, then apply that principle to
the (i ndiscernible)

JUDGE MERRI TT: (i ndi scerni bl e)

JUDGE WALLACE: It is. Then that starts
off with the first issue is what do we want the courts
to |l ook |ike 20, 30, 40, 50 years? That cones back to
determ ning what the m ssion of the federal courts is.

Seens to nme that you have to first establish what the
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| ong-term needs are and that invariably gets you in a
position that you have to decide what's the m ssion of
the federal court going to be?

Qobvi ously, the federal court is a very
uni que court. W have less than 10 percent of the
filings --

JUDGE MERRITT: Let ne ask you this. The
case loads of the federal (indiscernible) are
relatively (indiscernible) in that you can take a
grow h curve and you can conme up 30 years, 40 years
fromnow, if you use the same pattern of the [ ast 40
years with a case |oad of about 15 tines the nunbers
that we have now (i ndi scerni bl e)

JUDGE WALLACE: That's right.

JUDGE MERRI TT: But it's been slow ng
down. So the problem it seens to nme, with a gl obal
solution or to find the answer to a searching question
of what are the principles is that we don't really
have a good fix on what the case |load is going to be
or the kinds of cases that nay have to be deci ded 30
years fromnow. For exanple, biology is exploding and

we' ve not had very many cases (indiscernible) genetic
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areas. W may have 30 years fromnow a | ot of cases.
Qur case |l oads could be high for reasons that are not
I mredi atel y apparent.

So it seens to ne that to say that we've
got to set up mninmum principles that apply is a
probl em because we don't know what the future hol ds.

JUDGE WALLACE: That's true. The answer
Is in three areas, it seens to ne. #1 is that you
can't predict accurately. W can nake estinates and
those estimates are ones that probably will not be
accurate. The Federal Court Study Conmittee nmade sone
predi ctions which | don't think are going to occur and
haven't so far

But on the other hand, if you do nothing,
if you do nothing, then you're just leading blindly
down t he process and when you pick up one end of the
stick by dividing the circuit or not dividing the
circuit, automatically you' re picking up the other end
of the stick. You're making |ong-term decisions but
what you're saying is | will not consider the future
because we don't know enough about it.

Ther e S an alternative and that
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alternative is to becone nore effective in our
devel opnent of the future and then have the
flexibility to make the changes. Now what do | nean
by that? | aman advocate of large circuits. | think
If we had five or six circuits in the United States
we'd be about right. Wy?

Well, there's a |lot of reasons in econony
but one of themas far as the future is concerned is
that you have the flexibility to neet changes. Let ne
gi ve you an exanpl e. In the 9th Grcuit we weight
cases. The weighting system is one, three, five,
seven, 10. An average case is a five. Now, there are
sone other circuits that have begun doing this, but
we've been doing it for a long tine. Shirl ey
Hostetl er (phonetic sp.) canme up with this idea. So
we now have trained staff that are reasonably
conpet ent . It's not perfect. They nake m stakes
But it gives us enough to work with and we use it for
a variety of things like setting cases.

VWhat | did when | becane Chief Judge is
began to test us on where this is going. W were

having an increase at that tine of seven percent per
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year. It's now about three to five percent. So it's
gone down. We're having a seven percent increase.
What | found out was the fives, sevens and 10s
remai ned rel atively stable. This was about 25 percent
of our work | oad. Were was the increase? The ones
and threes. The ones were the single issue easy
cases, the threes were half way between that and an
aver age case.

I f you have a | arge enough circuit to be
able to run these kinds of statistics, you al so have
a large enough staff, resources, to nodify your
process to take care of change. So with a large staff
with the ability to do it, we could then concentrate
upon this process.

| found, for exanple, that over one-third
of our cases are pro se which neans that a systemthat
was set up for the adversary system was m ssing the
boat in over one-third of the cases. W were set up
for a systemthat didn't fit. Wth enough resources
then, I was able to set up a pro se departnent which
t ook each one of these cases and we're being able to

massage that one-third of the cases to handle them
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differently than the rest of the cases.

PROFESSOR MEADOR: | ask a question?

JUDGE WALLACE: Sure.

PROFESSOR MEADOR: Because you said you
used (indiscernible) Do you nean that a | arge Court
of Appeals or alarge Grcuit? Seens to ne there's a

di fference between the Circuit and the Court.

JUDGE WALLACE: |I'mglad you brought that
point up, Dan. | had not made that distinction and |
think it's a very inportant distinction that |'m

tal ki ng now about the Court of Appeals rather than the
Circuit as a whole. But invariably the process is
simlar. It's just not as extrene as it with all of
the District Courts which have now, | understand,
somewhere around 40 percent pro ses are funneled into
the Court of Appeals.

COW SSI ONER: Let ne follow up on his
question. |If you change the structure of the Courts
of Appeals, the I aw and adm ni stration and such, you
have to <change the <circuits as well, or the
adm nistration of the circuits would have to be

changed. You couldn't just have a few |large Courts of
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Appeal s wi thout changing the adm nistrative structure
of counsel.

JUDGE WALLACE: You nean if you foll owed
t hrough on ny suggestion of having five or six
circuits? Yes, there would be changes. There woul d
be nodifications. There would be different
nodi fi cations than providing the Crcuit. There's
al ways change, whether you divide or increase. |It's
just a question of what will work best in 20 or 30
years and bite the bullet now At least if it's
right, it means don't do any nore dividing and |et
Circuits growth. Excuse ne, Dan

PROFESSOR MEADOR: Excuse ne. I think
you're willing to go along with the basic geographi cal
structure  of (i ndi scernible) W had that
(indiscernible), as you know, and you're not
advocating taking away fromthe territorial structure.
You' re just saying (indiscernible)

JUDGE WALLACE: That's correct.

PROFESSCR MEADCR  Sonebody has to design
and say (indiscernible) If a body is |ooking at

circuit boundaries, given the territorial concept we
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have, is it possible to identify sonme sort of factors,
obj ective factors, that one would take into account in
fixing Grcuit values. Wat are the el enents you | ook
at to decide whether the values are here or there or
| arge or small or what?

JUDGE WALLACE: | think that would
necessarily be an arbitrary decision. |If you're going
to get down to five to six Crcuits, what you're
trying to do is develop a certain amount of equality
and there woul dn't be equality of geography or naybe
not even necessarily equality of population. I
suppose it would be equality of federal inpact. That
is, totry and divide the federal inpact into five or
six units. It would not be exact obviously and there
woul d be sone gives and takes.

But | think the principle as | would see
it would be to try and divide up the federal work | oad
or the federal inpact and | would think it would cone
out unequal. But it would be nore equal, say, that
the division now between the 1st and the 9th. It
woul d be sonewhat nore difficult. And it may not be

enough gaining five to six Grcuits. It mght be
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four, it mght be seven, but the idea would be to have
fewer larger circuits.

If that principleis right, then it should
be done. If it can't be done, then at |east the
principle indicates that we ought to continue to |et
Circuits continue to grow. M/ theory is that if the
9th Circuit has a reasonable nethod of disposing of
cases that is not perfect, we can't go back to the
days of (i ndiscernible) when everything was nice and
warm and fuzzy. But if it carries out a reasonable
nmethod, then it seens to ne that there's at |least a
viable alternative that large Circuits can work.

And | suggest to you that the 9th Grcuit
has worked and, if that's true, then at |east the
alternative of five or six circuits should be on the
stove. Sonething that should be dealt with with the
Comm ssion and that | ooking long-term --

COMWM SSIONER:  Are you saying that nore
Crcuits should like nmy Grcuits rather than splitting
nmy Grcuit to nake the 9th Grcuit ook nore |ike the
other Circuits?

JUDGE WALLACE: Yes. The 9th Crcuit
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becones the nodel and, if that's right, then | ook at
the alternatives that it overcones. |f we continue
with ad hoc approach alternatively by picking up one
end of that stick, the other end is balkanization
(phonetic sp.) of a national |aw You continue to
divide for 20, 30 years, you end up w th bal kani zati on
of national law or a fourth tier, which | rejected and
many ot hers have.

COWM SSI ONER:  -- provided once over the
| ast nunber of years and that's the 5th and that was
at the unani nous suggestion of the 5th Circuit judge.

JUDGE WALLACE: Wth one exception.
(i ndi scernible)

COM SSI ONER:  Yes. (i ndiscernible)

COW SSI ONER: Let me get your reaction to
this point. Instead of there being sone kind of
crisis in the Courts of Appeals, it seens to ne that
in the last 40 years since 1960 Courts of Appeal s have
accomodat ed thensel ves through mnor evolutionary
change to a (indiscernible) |arge case |oad. Taking
ny circuit, the 6th Crcuit, in 1962 (indiscernible)

were 365 cases and now there 4,500 cases. There were
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five judges in 1962 and they're now aut horized 16 and
we never have nore than 15. (indiscernible) And we
mai ntain (indiscernible) all cases (indiscernible) and
we don't have any sunmary orders that were
(i ndi scerni bl e) W do decide sone cases from the
bench but there's no talk that 6th Crcuit is in
crisis and, in looking at case |oads around the
country, (indiscernible) we've foreseen that they'l
accomodate the increase in (indiscernible) and that's
been done through mainly (indiscernible) and other
mechani sns.  Soneti mes short cuts that judges would
prefer not to have. But | don't know that
(indiscernible) It's a great deal less than it was 40
years ago.

Now, what's your thought about this.

JUDGE WALLACE: Wien | cane on the Court
of Appeals in 1972, we weren't working as hard as we
are now. | think | had nore tinme for cases then.
This is subjective.

COW SSI ONER: (i ndi scernible) quality has

JUDGE WALLACE: | don't. | don't think ny
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quality of ny opinions has gone down. It's a hard
working job. | don't see a problemw th that. | was
a hard working lawer and | expect to be a hard
wor ki ng judge. | think what we have done, as you say,
over sone resistance of judges who don't like to
change, what we have done is found new nethods that
can be used which can accommpdate work | oad. For
exanple, the idea of screening and nore effective
screeni ng. The bi ggest group of your cases com ng
t hrough are sinple cases.

COM SSI ONER: (i ndi scerni bl e) cases.

JUDGE WALLACE: Yes. Yes.

COWM SSI ONER: That's been the | argest
i ncrease in (indiscernible)

JUDGE WALLACE: Thirty seven percent of
our increase are in prisoner cases and we have this
| arge pro se. That's the increasing group. Wat we
have to do is figure out new ways of handling that.
VW didn't have settlenents at the Appellate level. W
t hought they wouldn't work. And now the 6th Crcuit
and the 9th Grcuit, the 10th Crcuit, the 2nd

Circuit, all have effective prograns. In the 9th
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Circuit we have six well-trained nediators. They
settle about 100 cases each a year. W weren't doing
that when | canme on. W didn't have any need for that
ki nd of thing.

Now, 600 cases a year, solid cases, are
going on. Not the spinning (phonetic sp.) type cases.
Solid type of cases. W devel oped this oral screening
which at first light npbst judges said, You can't do
that. And yet every judge who has done it has said,
This is a better way than serial screening. The
i mportance of our oral screening programis that we
can expand it. Wat serial screening depends upon is
ended by the nunber of judges you have. Qur ora
screening programis you just take judges off the oral
(indiscernible) and put nore in oral screening. You
have the flexibility to nove. | think we've found out
over the years there's different ways of acconplishing
our job.

COWM SSI ONER: Let me ask a few other
gquesti ons. (i ndi scernible) | have not had any
personal know edge about (indiscernible) talking to

you over the years.
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JUDGE WALLACE: You beat nme at tennis, |
m ght add.

COW SSIONER: And so | asked a nunber of
the visiting judges fromother Circuits, friends of
m ne and others who have been out there to give ne
their reaction to the splitting problem The but/for
clause in this connection is a 9th Grcuit situation
and so we've got to address that one way or anot her.

There is a general perception anong judges
who cone out to the 9th Circuit and sit as well
apparently as Justice Kennedy and (indiscernible) that
the 9th Grcuit ought to be split and when you ask the
guestion why, the kind of responses that you get are,
Wll, it's just too big and then, Wll, what do you
need? \What are the consequences of being just too
big? And they say, Wll, there's no collegiality and
t he benefits t hat arise from collegiality
(indiscernible) are underm ned and secondly, there is
a perceived set of conflicts, intra-circuit conflicts,
that why was there (indiscernible)

You have Justice Kennedy who nekes the

statenment publicly that the Grcuit ought to be split
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and maybe he has sone other reasons. | don't really
know. And then these judges who cone out and sit for
the 9th Grcuit tend to say (indiscernible) Wiy do you
think that is? | nmean this is a perception that
judges have about it. Wiy do you think that is?

JUDGE WALLACE: Wel |, judges when they
cone to make a subjective determnation are based upon
their own past experience and they cone out for one
term and they just say, O course, 28 is too |arge.
But if they canme and lived in the Grcuit, if we had
a way of bringing themout there for six nonths or a
year so that they could watch the process work, it's
gquote, "too big."

Now, there's a | ot of problens, of course,
with keeping any circuit their law consistent. The
strange part about it is our law is as consistent as
any other circuit. W're not too big. The only
enpirical data shows that we're as consistent as any
other. Now, what is that? W' ve |earned over the
time period since |I've been a judge that all cases
don't have to be published. Wen | becane a judge in

"72, we published every case. Then we realized that
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we have two responsibilities. One is error correction
and one is setting precedent. And precedent, you only
need to publish when there's precedent.

Now, as we've becone nore effective at
| ooki ng at whether we really need a precedential pace,
we publish fewer and fewer cases. And now in the 9th
CGrcuit it's less than 17 percent. So when you tal k- -

COW SSI ONER: By published, you nean in
the west (phonetic sp.) systen? \What about in the
el ectronic retrieval ?

JUDGE WALLACE: | nean published, when |
say a precedential case, in the 9th Crcuit you can
not cite to us unpublished deci sions.

COM SSI ONER:  But they are on the --

JUDGE WALLACE: (i ndi scernible) They
have. But they can't be cited to us. W don't pay
attention to them because we know how we do those and
what we have in mnd.

COW SSI ONER: Could you address the
question of collegiality. Wat do you think it neans
and do you have it and bow?

JUDCE WALLACE: Well, collegiality has two
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forms. #1, it's (indiscernible) and to ne that is an
I ssue of attitude rather than nunbers. There are
smal l er courts that are far less collegial in that
respect than the 9th Crcuit. And we go to great
| engths to nmake ourselves collegial in that way. W
are able to disagree wthout being totally
di sagreeable and we remain friends. Some of the
judges who are "I disagree with nost" have a tendency
to be nost interested in me and ny personal welfare.

The other part of collegiality is the
ability to cone together with the law. That is, to
understand the |Iaw and the direction of the Crcuit.
And that's a process that's nore difficult and it
requires people to work together on the process.
Because there's a | arger nunber, you have to do things
differently. Not wong, but do themdifferently.

For exanple, we have to pay attention to
about one out of five cases. That's the precedent and
we nust keep our eye on it. But it's wong to think
that we're al one. | disagree with people who have
said that there is this sort of nonitoring duty that

evol ves sol ely upon the judges. Through the process



10

11

12

13

14

15

16

17

18

19

20

21

22

24

of wusing nodern conputerized techniques, we can
decrease that problem The problemis is not know ng
what's going on in the rest of the court. Thr ough
I ssue identification and case clustering, we stop that
probl emat the beginning. Then as we deci de cases, we
have staff to |ook at the cases and to watch us. W
| ook at the cases and, npbst inportantly, we have
| awyers who know how to fil e suggestions for rehearing
(i ndi scerni bl e)

If you look at the total process, if you
| ook at the total process and not just judges al one
working on it, then it's doable. 1Is it as collegial
in that respect as it was in the days of
(i ndiscernible) Qbviously not. And if you have a
three judge circuit, you're going to be conpletely
collegial. The questionis is it collegial enough to
provide a fair way of solving disputes? | suggest it
is and, therefore, large circuits can work.

COWM SSI ONER: Vell, nost people -- of
course, collegiality is a matter of friendly feelings
and open expression but that doesn't necessarily nean

anyt hi ng about the judicial process. It's thought to
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mean that views get accommopdat ed. VWhere there's
di sagreenent or different views, they tend to get
accommodat ed nore easily.

JUDGE WALLACE: And to foll ow precedent.

COM SSIONER:  Wth less of a chip on the
shoulder, I"m going to maintain ny position in the
face of sone different views from others.

JUDGE WALLACE: Yes.

COWM SSI ONER: | don't know in the 9th
Circuit whether there's a difference there or not but
there seens to be a perceived difference. Whet her
that's truth, | don't know.

JUDGE WALLACE: | think that's right. The
reason it's perceived that way is no one can see if
you're sitting on a court of five or six judges how
you could possibly be congenial with 28. That's
because it's quote "too big" close quote. The sane is
true (indiscernible) decision. People say how can you
have 11 judges decide for 28? Wll, they aren't.
It's a process. |It's a process that accommpdat es the
saving of assets that's sufficient for finality. |If

you don't believe every judge has to have their hand



10

11

12

13

14

15

16

17

18

19

20

21

22

26

in the --

COW SSI ONER. That systemdidn't work for
years. That didn't have anything to do with the
particular structure. It changed (indiscernible)
obj ective of the 9th G rcuit changed (indiscernible)

JUDGE WALLACE: Any tinme it's by loca
rul e.

COW SSI ONER: Let me ask you this. I
know this is a different question but it runs contrary
to what you were saying. I assume that
(indiscernible) is going to have to consider this
problemthat if Congress should decide that it wll
reject the views of Judge Wallace and split the 9th
Circuit, how should it be split?

JUDGE WALLACE: Well, [I've thought about
t hat . | nean |'ve got to be honest about it. ' m
sonmewhat concerned about setting up a northwest
circuit. That's an easy thing to do because the line
is easy to draw and the political votes are there if
you want to count them (indiscernible) and it obviates
the problem of inviting California in where the

(i ndiscernible) votes aren't there in the House.
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But if you go back to principles and not
political decisions, what a Grcuit should be is |arge
enough so it's not parochial, so that it has a federal
feel about it. | think that's too small a circuit.
| think the first circuit is too small. | just don't
think those are the kinds of circuits that give us
enough breadth to get at nationalism--

COMWM SSI ONER Woul d you split California?
if it pushed (indiscernible) and that's what they're
going to do, Congress will (indiscernible) whatever
the various reasons are. Wuld you keep California
i ntact? (indiscernible) recormended that it be split.

JUDGE WALLACE: | know and one of these
days you'll find the story behind that recomendati on
is truly rewarding but I wasn't sitting there when it
happened. You ought to ask that question of one of ny
col | eagues on the court who was in Congress at the
time on the (indiscernible) Conmission and | think
you'll get an interesting answer.

| don't think dividing California is in
the long-term interest and best interest of the

federal judiciary for California. There's too nuch
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I nteraction between cities and the state to have to
worry about two circuits. The state is not two
states. It's one state and it functions comrercially
as one state. And it would seemto ne that there's no
| ogical reason for dividing California. If the
Comm ssion wants to recommend and if Congress wants to
adopt sone division, it should be one that's agreeabl e
with the future of the community. | say dividing
Californiaisn't. | say a northwest Crcuit isn't.

| suppose the | east worst solution would
be the so-called string bean Crcuit. Arizona and
Nevada aren't going to be too happy about that. But
at least it would get away fromthe provincialismin
too small of a Crcuit, which I think the northwest
Crcuit is. Arizonais growing. It now has the sixth
| argest city in the United States. It would provide
nore of a balance than it would --

COWM SSI ONER: Just that the illegal
(indiscernible) with California, | think

JUDGE WALLACE: If it was to or should go
as a horse shoe. We've never had a single state

Circuit before, but we're tal king about what's best
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for 20 or 30 years fromnow. Maybe a single state --
maybe 50 Circuits is okay.

COW SSI ONER: | assune the projected
gromh is nore for the string bean than it is for
California, although who really knows? | assune the
growh in the Pacific northwest and Arizona and Al aska
is likely to be at a | arger percentage than --

JUDGE WALLACE: The growth is |[larger
outside of California than in California, although
California is grow ng. It was two-thirds and it's
| ess than two-thirds now. Over a period of tine,
there will be nore growth outside of California.

COWM SSI ONER: By your line of reason,
were you saying, for exanple, the 11th GCrcuit is
fully designed?

JUDGE WALLACE: |Is what?

COMWM SSI ONER: Ful |y designed. You have
three states in the southeastern part of the country.
I's that different froma northwestern state?

JUDCGE WALLACE: Well, maybe. Al though the
problem there is that there's a |lot nore federal

i mpact in those three states than there are in five
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states in the northwest and it may be that making the
11th Grcuit |arger would have nore of a generalized
approach to the Grcuit. | frankly hadn't thought
about that. My focus has been nore when |'ve been
asked a question about the northwest.

COW SSIONER W had a witness in one of
the prior hearings tal king about this problem howto
design the (indiscernible) One of the elenents
i nvolved, the fact that it was cultural opinion
wi]Jthin the region. Gven the fact that we don't have
regions (indiscernible) then how do you find a region
for that Crcuit? One suggestion was that cultural
affinity is one way of identifying a region
(i ndiscernible) Do you have any observations about
t hat ?

JUDGE WALLACE: Yes. | disagree with it.
When you say cultural affinity, what you're saying is
there's a certain culture that can devel op federal |aw
for that culture which is different from another
culture and the whole idea of nine Circuit lawis to
be national and once we have the idea that there

should be different national |aw for different
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cultures, seens to ne we're going the wong direction.
I would have to reject the principle.

COW SSI ONER: If you take on norning
(phonetic sp.) | see Judge (indiscernible) here and
voters. Maybe we'd better wap up --

JUDGE RYMER Do you suppose | coul d have
a chance?

COW SSI ONER: Sure. You ask any
guestions you |ike, Browning.

JUDGE RYMER  Thank you. Since | see the
charge of the Conm ssion as being a good deal broader
than just whether the 9th Grcuit should or should not
be split, 1'd like to take advantage of the thoughts
you've given to the adm nistration of justice in the
country and world-wi de to ask a few sonewhat broader
gquestions, one of them being do you have, based on
your experience internationally, any suggestions that
m ght shed |ight on how our Court of Appeals ought
nore effectively to be organi zed?

JUDGE WALLACE: W have had a fixation on
t he nunber nine in the United States because there's

ni ne menbers of the Supreme Court and you'll see again
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(i ndiscernible) no Court of Appeals should be nore
than nine. Wy? Because the Suprene Court is nine.
That fixation is not true overseas where |large courts
are accommodated all the tinme. There's 138 nenbers of
the Internediate Court in the Philippines. They work
differently in sone countries than others. In the
civil jurisdictions, because they don't adhere to
precedent, they can use |larger courts so in Turkey you
have 240 nenbers of the Suprenme Court. So there's a
di fferent way of approaching the | aw.

But that set aside, they don't fear
| argeness. They work with it. |If [arge works best,
they work with large. W have not done that in the
United States. | just traced it back to a small
Suprene Court and a view that we have to | ook small
i nstead of looking large. M viewon it is that we
ought to | ook and see which acconmpdates the future
best and if we look to that, we'll see there are
certain efficiencies in alarge Crcuit which will be
far nore flexible in neeting future needs than snaller
Crcuits.

JUDGE RYMER  You started off by tal king
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about the need to identify 10, 15, 20 years ahead or
project a mssion (indiscernible) in changing tines.
What are your thoughts on how that ought to be
defi ned?

JUDGE WALLACE: Al right. 1It's an issue
that deals with our subject matter jurisdiction and it
seens to ne that any view of how we're going to
function different has to cone to grips wth federal
jurisdiction. Wat is this small unique resource that
folks could do? W're always going to be |ess than
two percent of the total Ilitigation. It's wrong-
headed just to continue to punp cases into Federa
Court because it's easy to do. Soneone has to | ook at
that issue to determ ne what our mssion is and, based
upon that, then to nake as good a prediction of the
future as we can and then, having done that, then
apply the type of a solution to those needs that'll be
flexi ble enough to neet that or any change in the
future.

JUDGE RYMER: That sounds fine but in
terns of specifics, the political reality is that

Congress will probably continue to create business for
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the federal system If that's so and if that does
continue to be the case, then what efficiencies do you
suggest mght inpact the (indiscernible) of this
Conmi ssi on?

JUDGE WALLACE: Ckay. I"'mwlling to
grant the difficulty of getting Congress to reverse
Itself and that the Comm ssion, after determning a
m ssion of the court, may well consider the best way
to look at the future is noderate growh. That's what
t he Long Range Plan Conmttee did and that's what the
Judi ci al Conference adopted, and | can't fault that.
" m just suggesting we should not give up on the
effort.

If, in fact, there's going to be a
noderate growth, then we can project what that growth
m ght be and then try to see what is the best way of
neeting that, having in mnd growh nay be different.
For exanple, we find out now at least in the 9th
Circuit, the growh is in a different type of cases.
But what is the best way to accommpdate that growth
| ooki ng at what will happen in 20 or 30 years.

Now, | think that nobst people would not
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like to have 40 Circuits in the United States. | F
that's true, then now a decision needs to be nmade as
to how many Crcuits. Now, maybe people won't agree
with me there should be five or six, but at |east we
can let Grcuits growto see if they can acconmopdat e.
The larger the Grcuit, the greater the flexibility to
accommodat e change. | think the 9th G rcuit has
denonstrated that. There's efficiencies that have
been developed to scale of size and if any -- |
shoul dn't say any -- nost people who would cone out
and live in the 9th Grcuit for a year woul d see those
ef ficiencies because they rid thenselves of prior
prej udi ces based upon their own experience.

So it seens to nme that if you | ook, even
though it's an inexact guesstinate of the future, it
has to be made and the Conmission is the best place to
make it or have it made. Having done that, then the
question is what's the best way to neet that in the
future? What structure?

JUDGE RYMER (i ndi scernible) vyour
pyram d. One of the suggestions that's been nade for

structural change is in some way to give sone
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Appel  ate function to the District Court. The anal ogy
here, the 9th GCrcuit's bad experience, it occurs to
me i s already analogy for howit mght function. Do
you have any thoughts on that?

JUDGE WALLACE: There is an obvious
candidate and that's the Social Security cases. Wy
the Court of Appeals should be involved with another
| evel of appeal is nystifying to ne although I grant
you that there should be a uniformty of law But it
seens to ne clear that the District Court can function
as an Appellate Court in certain areas. That woul d be
a typical exanple.

The District Court would be the final
term nation on Appellate body for issues of fact and
the Court of Appeals would only take issues of |aw,
whet her that's automatic by law or whether it's by
sersurary (phonetic sp.) doesn't natter. You' re
using, you're functioning within the District Court.

There's another area that we need to | ook
at also and that's the Adm nistrative Tribunals. W
al ways allowed the ALJs to be within the organization

and, as a result, the Court of Appeals takes nmuch nore
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lip than they shoul d. But 20 years ago, Bob Door
(phonetic sp.) canme up with the idea of generalized
ALJs and no one had noved in that direction at all.
It could cut off a certain anmount of work if there was
an admnistrative structure which was separate from
t he agenci es. So there are avenues of separate
Appel | ate functions now available to us, and | think
it's sonething we need to | ook into.

JUDGE RYMER (One final question and that
is follow ng up on Professor Meador's question. There
are those who say that when a Circuit gets large
what ever that neans, but gets large, that it just
becomes i npossi bl e to expect that a judge who lives in
Chicago to understand in a meani ngful way the cont het
in which litigation comng from say, Al aska, Hawaii,
ari ses. In other words, there should be sone nore
consideration to the snaller regional culture. Do you
have an observation on that or the geographic
organi zation of the Crcuit?

JUDGE WALLACE: Vell, | have a strong
feeling that they shouldn't be too close to the

culture. It's not only an issue of diversity on the
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Court, you get a finer blend of an opinion, but it's
to make sure we don't becone provincial or parochial
as to certain cultures for federal law. The federal
|l aw i s supposed to be as even as it can be whether
you're in Hawaii or Maine. The larger Crcuit has a
tendency to do that. A smaller Crcuit that only has
parochial views will have a tendency to have interpret
federal law to match that parochial view I think
it's the wong way to go.

PROFESSOR MEADOR:  Fol | owi ng up on Judge
Ryner's question about (phonetic sp.) situation and
you find out quite correctly that in mny other
countries of the world you have huge courts,
particularly one I"'mnore famliar with than others in
civil law countries of Europe, the internediate |evel
wi Il have courts with over 100 judges. M/ observation
of t hat (i ndi scernible) S t he only way
(indiscernible) and the way they operate is by what |
call subject matter (phonetic sp.) matter issues. You
don't have 150 judges sitting randomy in Canada
raki ng over the entire (indiscernible) You have maybe

10 positions on the court and each position has a set
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of cases.

Now, what woul d you comrent on that? |If
we're going to (indiscernible) the large Crcuits or
we wWll growinto themand you have 30 or 40 different
judges in a large Crcuit, sitting in subject matter
positions would be one of the concerns and that is
that (indiscernible) of the lawand so on. You like
to be known by your decision nakers (indiscernible) is
a major factor (indiscernible) Do you have any
observations about getting into that kind of systemin

our courts?

JUDGE WALLACE: Vell, vyes. | thought
about that and | read sonme nmaterials on that and
articles which | think are very helpful. In nost of

t hose court systens, especially the ones in Europe,
are civil law jurisdictions which don't have
precedential issues. That is they don't care what the
town next to them did. And so the subject nmatter
jurisdiction is nore for ease of the Court in deciding
cases rather than precedential (indiscernible) If
you're dealing with one issue all the tinme, you know

the | aw better
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The down side as | see it and this has to
do with the particular way we handle things in the
United States is we go on precedent. Truly maybe one
in five cases are precedential but they are
precedential. And as | see the evolution of the | aw
in the United States, it has great difficulty staying
within its cubby hole. For exanple, you take a patent
case (phonetic sp.) and automatically there's a cross
claim for an antitrust violation. And the
interaction, because of the dynam c |arge econony, has
overflow from one particul ar cubbyhole into another
and, because we're not a civil law jurisdiction, it
seens to nme that the generalist approach has nore
benefit to the United States at the national |evel
that is where we're supposed to be a small court
handling a small nunber of cases.

So nmy view so far has been that we
probably shouldn't go to subject matter jurisdiction.
| understand that we did so in the Federal Court of
Appeal s. | was against that from the beginning. |
still am | think it was wong, headed by sone people

that didn't like to do patent law and | think we've
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got to overcone that. But | thought about that, Dan,
especi ally because you've witten about it but so far
I've concluded | don't think it's in the best interest
of the United States.

COW SSI ONER: Thank you so nuch for
sharing (indiscernible)

JUDGE WALLACE: You're wel cone.

COW SSI ONER: Thanks very much.

COWM SSI ONER:  Judge Wbod.

JUDGE WOCOD:  Good norning. |'mHarlington
Wod fromthe 7th Grcuit. As you know, this Crcuit
is conprised of three states, Indiana, (indiscernible)
Wsconsin. W have 11 active judges here assisted by
a nunber of senior judges, as | am There's nothing
in particular that this Grcuit has to conplain about.
We're satisfied with the nunmber of judges we have.
We're satisfied wth our service boundaries. As far
as we can tell, there may be others in the audience
you'll hear fromtoday who have conpl ai nts about the
subj ect and suggesti ons woul d be wel cone, but as far
as we can tell, we think we're operating pretty well.

I'mreally appearing here totalk alittle



10

11

12

13

14

15

16

17

18

19

20

21

22

42

about the 9th. You' re already heard the very i nforned
comments about the 9th but | was asked to appear by
Chi ef Judge Hoke (phonetic sp.), former Chief Judge,
to give just personal perspectives froma judge who
has worked and served on the 9th. |[|'ve been out there
six tinmes since 1993 for about a week at a tine.
Wrked in Seattle, San Francisco and with Judge Ryner
down her way. So ny brief coments are not a
scholarly analysis of the thing or a statistical
anal ysi s. They're just personal perception from
havi ng been a part of it.

So that's given ne a chance to get to know
t he judges, many of them not all of them very well.
|'d say that | haven't nmet a judge on the 9th G rcuit
yet that | did not like or did not respect in spite of
the differences that we had on sone of the cases. In
that time, | helped dispose of about 184 cases.
During this tine, I've worked not only on ny own
Circuit but on seven other Grcuits including 6th.
enj oyed that experience, too.

The judges |I've found on the 9th are very

wel |l prepared for oral argunent which make oral
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argunent a worthwhil e exercise and then the conference
that follows the oral argunents that are infornmed and
very hel pful in reaching a decision in the case. Then
when it cones tine to distribute a draft, a neno
di sposition or an opinion, |'ve found the working
relati onship very good. You can exchange ideas then,
suggestions for inprovenent, any corrections, things
of that sort, back and forth by phone or by fax. |
haven't been a part of yet any cases that has not been
t hor oughl y consi der ed.

The resi ding judge of the panel has al ways
been nost helpful to nme and with the Circuit's
procedure. | can't tell Judge Ryner anything about
the 9th Grcuit because she's been one who has taught
nme a great deal about it herself.

I"m of course aware of the controversy
about the size of the Grcuit but, as a visiting judge
out there, I've seen no indication that the size is a
handi cap. To the contrary, | sense anong the judges
a certain amount of pride in being on the 9th Circuit
and a strong determnation to nmake it work better and

better in the future.
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The Crcuit has had outstanding G rcuit
Judge | eadershi p, Chief Judge | eadership.

COW SSI ONER: You haven't seen that there
Is any nore (indiscernible) Grcuit conflict in the
9th than there is in the 7th?

JUDGE WOOD: | really don't. We have
pl enty of disagreenents on this court about cases, but
| found that --

COW SSIONER: | nean by that that a pane
sitting will go one way with this panel and then,
rather than follow ng the precedent of the prior case,
you have a conflict.

JUDGE WOCOD: No. | really haven't
experienced that, Judge, because | think one of the
reasons is they're very careful about it and they keep
|l ooking at it right up to the last mnute and with our
conputers and all that nodern technol ogy, there's very
little chance | think to get into the conflict inside
and mss sonething inside the Grcuit. Maybe
somet hing conmes up the day before but if there isn't,
nmy experience has been you find out about it right

away and take another | ook at the thing.
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PROFESSOR MEADOR: Let ne ask you this
question. | don't know whether you can answer this or
not (indiscernible) Do you have any sense in the
cases you've sat on (indiscernible) because they're
the only two judges on the panel who are not circuit
judges, the extent to which in the case before you
having a judge sitting who cones from the state in
whi ch the case cones from Do you have a sense of how
t hat happens (indi scernible) say, a case com ng out of
Montana and you're sitting with two other judges.
What's the likelihood that one of these judges woul d

be from Mont ana?

JUDGE WOCOD: | don't suppose it's very
hi gh, but there is that chance. |'mnot sure right
now how nmany judges are from Montana. But | think

there's a feeling anong the judges that regardl ess of
where you're from you're all seeking the same thing.
| think the judges regard thenselves as Anmerican
judges, not like clinical precinct commttee nen.
PROFESSOR MEADOR: | take it it was never
a point that occurred to you as you sat there in a | ot

of cases, there's no judge sitting here fromthe state
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that the case cones from That's not a point that
occurred to you as a matter of observation?

JUDGE WoCOD: | think so, but that happens
here, too. Sonetines all the judges on our court are
fromcChicago, Illinois. But |I think we try get above
the | ocal problem

COW SSI ONER: One of the political
problens (indiscernible) toit is that the perception
that as California judges you m ght have about two-
t hirds on t he bench dom nat e t he Crcuit
(i ndiscernible) and that the law is California |aw
whether the state is Mntana or Wshington or
what ever. | have never sat there and | just don't
have any personal view about it. That is something
that is said, it is a perception that the California
judges domnate the Grcuit. But you don't
necessarily see any downside of that or even maybe
that it's a fact?

JUDGE WOOD:  |1've heard that, too, except
you know the California judges on the Court of
Appeal s, they're all different opinions, persuasions

and backgrounds just the sane as we are here.
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COW SSIONER: No different than Montana.

JUDGE WOOD: | think there are nore
simlarities than differences and | think by the tine
you get to the level of the Court of Appeals you're
| ooki ng above and beyond, |ike a state does. You're
| ooking at the national scene. |  think they
(i ndiscernible) they're on the national scene. They
want to do sonething | ook at the whole country, not
just for one particular state.

PROFESSOR MEADOR: The 7th GCrcuit is a
relatively conmpact Circuit. There are three states
only and definitely a definable region and that is
unlike the 9th Grcuit. Do you see any differences
bet ween the way these two courts function? You' ve sat
on bot h and they're contrasting Crcuit
configurations. Do you see any differences at al
com ng out of that?

JUDGE WOCD:  There are differences, but |
don't think they're really significant. During Wrld
war Il I found out how far (indiscernible) was
(indiscernible) Al aska, Hawaii a nunber of tines.

That difference now is practically nonexistent. CQur
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nodern nmeans of conmmuni cation, our jets and all that.
And here it's about the sane thing. The timng is no
different in our comunicating with ourselves here
than in the 7th than it is out there, as far as | can
tell. | never experienced those things. O course,
mne was very limted, six tinmes, but | haven't seen
it.

COW SSIONER I n our Grcuits there seens
to be -- we have (indiscernible) and there is sone
advantage, we think or I think, to having judges who
understand the |ocal procedures. That is, the
procedures, civil procedure, crimnal procedure, is
different in Tennessee fromin M chigan and there are
quite different institutional (indiscernible) in the
state (indiscernible) and the perception, our
perception is that there's sonething valuable in
knowi ng those | ocal conditions. You're suggesting --
and, of course, that wuld be true in nost
(indiscernible) here inthe 7th Crcuit. You want to
find out what the real (indiscernible) procedure is
and (i ndi scernible) easily find t hat out .

(i ndiscernible) That is not sonething that you saw as
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a (indiscernible)

JUDGE WoOD:  Well, | think what you say,
there's a lot of truth to that but | think that when
you're on the Crcuit level it doesn't take you | ong
to get famliar with the processes in the other
states. You have to, particularly in diversity cases
and things of that sort, and we all have at our
di sposal the laws of the states which California has
nore than that. | wouldn't see it as any -- | see it
as sone benefit but | wouldn't see it any reason to
split a Grcuit in order to cut down. The judges in
the bigger Circuit have to strive nore to get that
bi gger picture, but they do.

The 5th GCircuit went to (indiscernible)
and handled it very nicely but down there, ny
under st andi ng was that nost of the judges favored it
and (indiscernible) | was invited to sit with the new
Circuit very early on. They |ooked like they were
doing very well with it and they have since. But |
don't see the need yet at least to subject the 9th
Circuit to some m sty operation because of changes in

rel ati onships and all the things we've been | earning
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and working on will be split apart sonehow.

You even have a problem with possibly
creating two Circuits getting nore Circuit conflicts
whi ch have to be resolved in Suprene Court where if
you had one Crcuit, you mght be able to work out
those things in the Crcuit.

JUDGE RYMER: One of the obvious ways in
which the 9th Grcuit functions quite differently from
any other is in the limted inbank (phonetic sp.)
process. | know that you have been involved in sone
cases which have gone through an inbank process
wi t hout actually serving the court, of course. Do you
have any views about how you think the 9th G rcuit
resolves either its intra-Crcuit differences by

conparison with the other Circuits in which you' ve

sat ?

JUDGE WOOD:  Well, | know that. ..

[ END TAPE 1, SIDE A; BEG N SI DE B]

JUDGE WOOD: ...but | don't see that as
any reason for a mgjor overhaul. You know, a District

Judge has already |ooked at the thing. You' ve got

t hree panel judges on the panel who have | ooked at it
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and then you have a large segnent, representative
segnent, of the rest of the judges who' ve | ooked at
it. Conpared with the rest of the world, that's a |ot
of judicial review

COW SSI ONER: This (indiscernible) of
course is sonething that the 9th GCrcuit could change
if it found that it (indiscernible) a less stable
system (i ndiscernible) The 9th Circuit judges, it's
not l|like they use the sane panel of judges to
(i ndi scerni bl e)

JUDGE WOOD: That's different than ours.
It mght vary nore than ours. | don't know. But it
| ooks to nme like the judges with the proper view of
their position striving to get above this
(i ndiscerni ble) concerns come out about the sane way.

COM SSIONER:  May | go back and pick up
a point that (indiscernible) about the old 4th CGrcuit
probl em that was (indiscernible) You indicated that
seens to be working all right. What is the
distinction in your mnd or the (indiscernible)
di stinction between the old 5th Grcuit problem and

the current 9th Grcuit problen? That is to say, you
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have a large (indiscernible) You say it seens to be
wor ki ng wel | . You've now got a large 9th Circuit.

VWhat is the problem (indiscernible)

JUDGE WOOD: Vell, | think one of the
reasons, as | understand it -- | haven't nade any
study of it -- was that the judges down there all
favored it. | understand that would help --

COW SSI ONER: (i ndi scerni bl e) The

question is why did it work well then and not work
well in the 9th Crcuit? (indiscernible)

JUDGE WOOD: It mght work in the 9th
Crcuit. | don't know | just don't see the need for
it and | think there was general support for it. The
circunstances were different. At the 9th you do have
different popul ation. Southern California 1is
different. And different pursuits and different ideas
and all that. But that's really a part of the change
in Anerica and | think a mxture of those things is
good for everybody.

COW SSI ONER: W don't know how the 5th
Circuit would have worked.

JUDGE WOOD: If it had been left intact?
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Yes. | don't have any idea. |'ve been down there and
It seens to both parts are working well. But it also
seens the 9th is working well. They treat ne when |

go out there just like I was a nenber of the court
and |I've found no trouble in communicating from
[1linois with themany different than if 1'd been in
San Francisco. And there have been, |'ve found, very
col l egi al working rel ati onshi ps anong the judges.

COWM SSIONER I n reading the legislative
hi story and press accounts of why this Conmm ssion
exists, the main reason is the 9th Crcuit problem and
the desire of the House to defer a decision on that
question and to create (indiscernible) If the
Comm ssion, although it may reconmend not splitting
the 9th Grcuit, if we have to address the question of
even if that is not accepted and (indiscernible) what
kind of split should occur? That neans that the
question really is (indiscernible) like to split a
state (indiscernible)

JUDGE WOOD: I'msorry | couldn't hear al
t hat .

COWM SSI ONER: If we're going to split,
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that's the next question, if the 9th Grcuit was going
to be split, would you split California?

JUDGE WOOD: Vell, I'm fairly well
acquainted with California. | was stationed there for
alittle while during the war as Deputy Chief of Staff
with the (indiscernible) getting ready for station in
Japan. It just seens like one fine unit to ne, even
though there are differences. I think it's very
difficult, as | heard Chief Judge WAl | ace say, forner
Chi ef Judge, about the rel ationship between part of
California. | don't know really how you would split
it unless you're going to just separate north and
south. | heard sonebody say split it down the m ddle.
| don't see how that would solve anything. [|'m not
solving. The Conm ssion has to nmake these deci si ons.
But | just wanted to give you the feelings of a judge
who - -

COW SSI ONER:  You' re been very hel pful.

JUDGE WOOD:  Well, | don't know if I've
been hel pful but it may be a different perspective.
Judge Ryner said she was going to cross exan ne ne.

JUDGE RYMER  Thanks very nuch
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JUDGE WOQOD: Let me say that Thonas
Fitzpatrick is here, our Grcuit Executive who's on
the agenda | ater this afternoon who knows nore about
this Grcuit than anybody and he can answer questi ons.

COMM SSI ONER: (i ndi scernible) his views.

JUDGE WOOD:  Beg your pardon?

COW SSIONER: W'l get the benefit of
his views.

JUDGE WOOD: W think he's one of the best
Crcuit Executives in the country. Thank you all very
much.

COWM SSI ONER: Thank you so nuch, Judge
Wood.

The next person is Thomas R Meites on
behal f of the Chicago Council of Lawyers.

MR. MEITES: W appreciate the chance to
appear before you. As practicing |awers, we have a
di fferent agenda and a different perspective than the
j udges do. W have no views on the 9th Circuit.
VW're here and we like it here and we're staying here.
But | think we have sonething to contribute because as

we read the Chief Justice' s charge to this Conm ssion,
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we understood it also to ask for coments on what is
working in the Court of Appeals and naybe what's not
working as well. That's the side of the |edger we're
on.

The Council is a public interest bar
associ ation established in 1969 here in Chicago with
1,200 nenbers and over the years we've devoted a | ot
of our efforts towards evaluating courts, both state
and federal. W evaluated the District Court,
Northern District of Illinois on three occasions and
in 1994 we published an evaluation of 7th GCrcuit.

In our work we try to look at courts from
t he point of view of our point of view which is active
litigators and we try to treat the courts as anot her
arm of governnment, even though | awers have trouble
doi ng that.

JUDCGE RYMER  Unfortunately, | haven't had
a chance to read your evaluation. Can you just in a
-- not the results, that's not interesting to nme at
t he nonent, but what were the criteria that you used?

MR. MEITES: There are two parts to the

report. One part was to | ook at the individual judges
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and in a way it's kind of |like the students grading
the professor after a course. There's a lot of
comments that cane in to |l awers that we | ooked at and
sone was people didn't |like the --

JUDGE RYMER: Agai n, apart from
i ndi vi dual s, sone of whom can be wonderful and sone of
whom can not be, but the system

MR MEITES: Ckay.

JUDGE RYMER: What criteria did you use
to evaluate the system of the Court of Appeals as a
whol e?

MR. MEITES: That's the nore interesting
part of it for this norning. W | ooked at the
procedures of the Court. W |ooked at oral argunent.
W | ooked at assignnent of panel opinions. W |ooked
at page limtations. W |ooked at conduct of ora
argunent. W |ooked at nuts and bolts issues that we
know about. W don't know anything about how cases
are conferenced. W don't know anything about how
decisions are witten. But we do know the public face
of the court. And |ike every court, the 7th Crcuit

had procedures that we didn't |ike and we brought them
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to the Court's attention.

For exanple, we felt the court was too
hard on page |imtations. That matters to | awers,
matters to courts. The public doesn't understand it.
We're the only ones who --

JUDGE RYMER It nmatters to the judges who
have to read it, too.

MR MEITES: But we're the only people who
can raise that. The problemwe had -- not problem --
is that there's no feedback. W know that. The Court
is not going to ever tell wus, and they probably
shoul dn't, that we thought your survey was great, that
we were too hard on Smith, not hard enough on Jones.
W have to assune that it was worth the effort and
that's kind of an act of faith.

Qur first recommrendation is, based on our
experience, no other bar association does this and
it's a tremendous anmount of work for us. In the four
years since we did our appraisal of the 7th Grcuit,
there's been no eval uati ons done of any other Circuit
and there was never one before ours. So our first

recommendation is that this evaluation function be
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I nstitutionalized. The Courts have a wonderful
resource in the Federal Judicial Center. They are
very, very talented people. We know that from the
surveys are public.

JUDGE RYMER The key thing, of course, is
to that what you do is you do it. To sone degree
that's exactly what the Conm ssion is about which is
evaluating whether the present structure can be
i nproved or changed to neet changi ng circunstances.
What woul d you, as sonebody who's done a |lot of this,
suggest that we | ook at?

MR MEITES. There are two parts. There's
the nunbers part. How long do courts take to reach
deci sions? How nmany cases never reach a decision on
the nerits? Wat kind of del ays between oral argunent
and final decision? Wat kind of cases are denied for
this full disposition? |s there sone bias in the
Circuit against Social Security appeal s or enpl oynment
cases or whatever. It's not biased since the court
goes out of its way to avoid areas of cases on the
nmerits, but that's what's happeni ng.

One thing we believe is true about courts
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I's they have no capacity to do self-analysis. It's
not their job. They don't have the resources, they
don't have the people. What we would recomend is
that for each CGrcuit there be a periodic self-
evaluation with input fromthe | ocal bar because the
court can only see itself. It can't see how others
see it. ["mnot so --

COW SSI ONER: Could | (indiscernible)
that Congress did set up a system specifically for
t hat purpose and maybe it doesn't work. It doesn't
work in some Circuits and works in others. That is
the system of judicial conferences. Most of the
Circuits now have judicial conferences once a year or
once every two years and invite | awers generally, not
just selective ones. And the purpose of those
conferences is to evaluate the conditions of justice
in the courts within the Crcuit. So that exists
You're saying inthe 7th Grcuit it does not work that
way.

MR MEITES: Ch, no. No. | think the 7th
Circuit's judicial conference is typical of the

judicial conferences. I"'m looking for a nore
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systematic review, not three days tw ce a year, but
sonme kind of both a quantitative analysis and al so
sonme kind of a formal questioning process. There are
all kinds of excellent survey techniques that are
commonly used to eval uate the performance of all kinds
of organi zations including governnental organizations
and it hasn't occurred to us why the courts should use
t hese tool s when other both corporate and gover nnent
agenci es do use them

"' mnot tal king about tel ephone surveys.
" mtal king about sonething that the Federal Judicial
Center designs with care for the court's use. But |
think that there's no real basis to believe that
informal kind of talks are going to make the
di fference. W found in our wirk where we
i nterviewed hundreds of |awers that unless you get a
broad cross section of the bar a | ot of people don't
cone to judicial conferences. A lot of practicing
| awyers, you know, |awyers self select thenselves for
that. Unless you reach out to those people, you're
not going to get even the whole picture but even two-

thirds of the picture.
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COWM SSI ONER: Could you give nme an
exanple other than personal of the evaluation of
judges personally which | don't think is part of our
charge here, the kind -- particular criticismthat you
think you have with 7th Grcuit since that's the one
you have | ooked at that is subject to change if the
judges fully considered your recommendati on.

MR.  MEI TES: Let nme give you a very
practical one. Several occasions judges on the 7th
Circuit in the last X years have asked | awers their
views on cases that are not cited in either side's
brief. Presumably the judge preparing cones across
with a case in the judge's mnd. That puts the | awer
in aterrible position. Put aside being enbarrassed.
That's what |awers get paid for. But really it is
not going to help the court at all and may in fact
lead to | awers maki ng an unfortunate concession. QOne
t hing we suggested in our survey is if the court finds
this kind of case that a sinple phone call the day
before the oral argunent fromthe clerk's office to at
| east let the |awers read that.

That's a very sinple concrete issue that
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can be solved if the court were aware that it's a
problem The court is not trying to enbarrass anyone.
It just doesn't occur to them And you' re not going
to get that kind of feedback unless there's sone --

COW SSI ONER: It does occur with sone
frequency in Courts of Appeal that if a judge finds a
case uncited or recently decided (indiscernible) may
control the outcone of the case, that you are asked to
come to court prepared to discuss that. That's what
you' re sayi ng.

MR. MEITES: The court should do that if
it's going to ask the |lawers questions about it.
That's the kind of nuts and bolts issue that courts
aren't going to know about unless they reach out to
find out howit really works on the other side.

PROFESSCR MEADCOR  (indiscernible) that's
a fairly particularized (indiscernible) Qut of your
eval uations though can you tell ne out of that any
suggestions to this Conmission as to ideas or
proposals it mght consider for the systemas a whol e?
Did you run across sone nal functions or some probl ens

that you think the Conm ssion ought to look at in
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ternms of the federal system as a whol e?

MR MEITES: | think that from our point
of viewthe | argest problemthat we have as | awers is
we take too many appeal s and the | argest problem that
the Courts of Appeals has is too many appeals are
taken. And the systematic or the endem c question is
Is there any way to solve that problen? And our other
recomendations go to that. Lawyers don't want to
t ake appeals they're going to lose. | guarantee that
absolutely true. How can | awers get a better idea of
whi ch appeal s have a chance of w nning? And the rest
of our recomendations go to just that.

| brought with me a publication of the
Adm nistrative Ofice of the Court, their annual
statistical tables.

PROFESSOR MEADOR: Wl |, does that have
anything to do with the constitution of the panel. |If
you know who the panel is or if it is a relatively
small court and there is a clear |aw about that in the
Circuit, then you would be assisting in making the
deci si on about whether to appeal or not. I n ot her

words, if the lawof the Crcuit is sonewhat instable
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(phonetic sp.) for whatever reasons, you're nore
likely to appeal than if the law of the Grcuit is
fairly stable and well known. R ght?

MR MEITES: That is right in, | suppose,
a theoretical sense but |awers are optimsts by
nature and they believe that they can distinguish
their case. Not always. But maybe too often. What
we don't knowis there's no quantification of what the
success rate in a particular kind of case is. The
figures published by the Admnistrative O fice sinply
list outconme by case type all civil appeals, all
government appeals. That doesn't help us at all in
maki ng predictions about howthis Circuit feels about
i nsurance conpani es appealing in diversity cases.

COWM SSI ONER: Judge (indiscernible) |
guess the nost conprehensive book recently about the
Court of Appeals. He nakes the point that appeals
have ari sen because of the instability of Crcuit |aw
rising fromnore judges, intra-Crcuit conflicts and
different nuances in cases that tends to be the result
of too much law and that this produces appeal s that

woul dn't ot herw se occur.
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MR MEITES: Well, that's a view of what
notivates | awers and clients which | just don't think
Is right. From the other side of the trenches, |
think it's quite different (indiscernible) than that.
We don't know the judge we're going to get obviously
when we file an appeal and there's no Circuit that's
so small that you have any realistic nethod of
guessi ng your panel .

COW SSIONER Wul d it be hel pful if you
di d?

MR. MEI TES: No. | think that's a
terrible idea because we all believe that there's a
wi de diversity of judges on the Courts of Appeals.
You' ve got sone judges you know you're going to | ose.
You' ve got sone you know you're going to wn. But
part of the process | think is keeping it randomuntil
you arrive or shortly before argunent.

What woul d hel p us though is knowi ng what
is this Crcuit's experience in this class of cases.
["1l tell you, inthe 7th Grcuit insurance conpanies
that are Appellants in diversity cases |ose. They

just do. Maybe they should, nmaybe they shouldn't.



10

11

12

13

14

15

16

17

18

19

20

21

22

67

But | don't think they know that because there is no
publ i shed statistics by the Admnistrative Ofice by
category of case and identity of Appellant, Plaintiff
or Defendant.

If you want to cut down the nunber of
appeal s that have small chances, it seens to ne,
assum ng Chief Judge Posner's rational universe of
| awyers, then you' ve give themnore information. But
the courts don't provide that information. They just
don't tell us that. Now | think I know why they --

COW SSI ONER: -- statistical studies
about (i ndi scernible)

MR MEITES: Right. The only thing we get
is how many reversals are there all civil cases. That
doesn't tell us anything. Wat | would want to know
if I were an insurance conpany in a diversity, | |ost
the trial. Should | appeal? It's going to cost ne X
dol | ars. What's the success rate for insurance
conpani es, Defendants and Appellants, in insurance
cases? If 1 knew that, | could make a rational
deci sion about what ny chances were in this case

There's no published nunbers on that. The
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Adm nistrative Ofice has all of those figures. They
don't publish them Seens to ne if you all want to--

COW SSI ONER: | don't know if they do
have that particular figures. They have a lot of
figures that they publish each year about cases, but
I don't think that outcones for particul ar
classifications (indiscernible)

MR MEITES: No, they don't publish that.
And 1'm not talking about that particular figure
What |' m suggesting to you, if the volune of appeals
is to be controlled or alleviated at all, then nore
information is a device that may |ead to that.

PROFESSOR MEADOR: Do you think it nakes
any difference whether the Circuit is a relatively
small Circuit like the 7th or the 1st and has a
relatively small nunber of states within it or is a
large Circuit that is designated particular unity
wi thin and anong the states in the Crcuit.

MR. MEI TES: | think it nmatters in one
sense. |If there's a nunber of states, you're likely
to get nore diverse backgrounds anong the judges.

That's a fact. That's a political decision --
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COW SSI ONER: Is that good or bad or

nei t her?

MR. MEI TES: W take the judges we're
deal t. It's hard to ask a lawer if they'd |ike
di fferent judges because we don't -- | don't have

views. But there's another advantage to that kind of
diversity, is that froma | awer's point of view you
woul d expect that a diverse group would have nore
opi nions to discuss rather than comng froma sinmlar
backgr ound.

Anot her probl emwe conpl ai ned about in our
survey inthe 7th Grcuit specifically is we felt that
the Court in assigning opinions to a particular judge
(i ndi scernible) panel was assigned on the basis of
percei ved expertise. |If one judge knew a | ot about
securities law, he or she would get the securities
opinion. W criticized that because we didn't think
there should be a judge deciding all the securities
cases in a Crcuit. To the extent there's a larger
Circuit, you avoid that problem So that is an
advantage of a larger GCrcuit.

PROFESSOR MEADOR: Wy do you say that
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having a (indiscernible) of decision nmakers, that is
a |l awyer who knows that in this particular case if |
take an appeal, I'mgoing to get Judges A B, and C
as distingui shed fromnot know ng what judges you'l
get. Wy do you say that would not affect the
| awyer's decision as to whether to take an appeal ?

M5. HARRIS: It would if | knew it would
be A, B, and C but there's no Grcuit so snmall that |
can nmeani ngfully make that prediction.

PROFESSCR MEADCR:  No, but | mean suppose
they are arranged that way. | know it doesn't exi st
now. But suppose you had a known body of judges who
were going to decide your case. Wuld that make a
di fference?

MR MEITES: CQur state court system-- |
can answer that fromexperience. Qur state appellate
system in Cook County, which is where we are, has |
think six districts or divisions and there's four
judges or sonetines five in each division. You're
assigned a division the day you file your notice of
appeal. So it is your system You actually know the

panel that you're going to get. There's no indication



10

11

12

13

14

15

16

17

18

19

20

21

22

71

that that either increases or decreases the nunber of

appeal s.
PROFESSOR MEADOR: | understood that is
only after you take the appeal. |Is that correct?
MR MEITES: |It's the day after you take
the appeal. You've invested nothing in the appeal.

PROFESSOR MEADOR: (i ndi scerni bl e)

MR. MEITES: For free.

PROFESSCR MEADCR  But you don't think on
knowi ng who the judges are going to be affects whether
t he appeal is dropped.

MR. MEI TES: Not using the state court
exanple. It nmay be discouraging to proceed but you go
ahead.

PROFESSOR MEADOR:  You as a |awyer, why
does that not make any difference know ng who the
j udges are?

MR MEITES: | think there are a couple of
reasons. One is that (indiscernible) litigators added
to -- you play the hand you're dealt. No matter who
the judge is, you have to go in the courtroom

believing that if you present your case adequately,
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you' Il at least get a fair hearing.

PROFESSOR MEADOR:  You have a hope.

MR, MEITES: That's right.

PROFESSOR MEADCR  You're going to nmake a
(i ndi scerni bl e)

MR. MEI TES: That's right. That's our
job. So if you're going to believe that because you
got a judge who's adverse to your position you shoul d
stay hone, you shouldn't be doing this job because at
|l east half the tinme that's what's going to happen,
particularly in a district court where we practice
extensively. You know from day one the judge you got
and sone judges are just not going to |like your kind
of case. Wll, you don't go hone.

PROFESSCR MEADOCR  But isn't it part of a
| awyer's job in the sense they take an appeal whet her
than cause the client to invest a |ot nobre noney,
isn't part of that the sense, the |Ilikelihood or
unl i kel i hood of success and if you know t he deci sion,
doesn't that help you nmake that appraisal?

MR MEITES: Yes, it would. | think that

in the practical manner there are ways that are



10

11

12

13

14

15

16

17

18

19

20

21

22

73

effective which |I'm arguing for. In any appellate
court that's large enough to have numerous deci sion
makers, published nunbers of outcones, and you can get
a pretty good idea overall what your chances are.

COW SSI ONER:  But that |arge investnent
of noney is wth you. Then that is a counter
(i ndiscernible) | nean by that on one hand you nay
think not nuch chance of -- it's an uphill battle
here. But it's worth (indiscernible) and that is
i nfluenced by the fee system which provides the | awer
with an incentive for taking a shot.

MR. MEI TES: Vell, vyes. You have to
divide the fee issue in, too. There's contingent
cases where the lawer is investing his or her own
capital .

COMWM SSI ONER:  |' m aski ng that question,
shoul d there be sone thought given to changing the
i ncentive system of fees?

MR MEITES: Well, the Council has a clear
and consistent position on that. The answer is no.
Any systens which taxes the right to appeal with a

(indiscernible) is inevitably going to discourage
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| arge classes of litigants and | arge cl asses of cases
from getting an appellate review We all have the
English system where there's fee shifting at the
trial courts which has stifled, what we understand,
| arge areas of |aw W do not have any kind of
appellant fee shifting in the United States and we
shoul dn' t.

COW SSI ONER: Do you handle crimna
cases?

MR MEITES: No, | do not.

COWM SSI ONER: Do people in your group?

MR MEITES: Yes.

COW SSI ONER: You know, we've had
trenendous increase in the nunber of crimnal cases
since '86 with passage of the Sinpson | aw about three-
or four-fold. (indiscernible) | really don't know
exactly what the change (indiscernible) That's becone
a serious probl em (i ndi scernible) because
(i ndi scerni ble) person goes to jail (indiscernible) Do
you have any thoughts about how t hat system m ght be
changed (i ndi scerni bl e)

MR MEITES: Well, | think the Council has
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taken and does take the position that the present
sentencing system is perverse. It ms-allocates
responsi bilities and deprives D strict Court judges of
flexibility they need and forces placing a trenmendous
burden on the Appellate Courts. You' ve nothing to
|lose to take a crimnal case. It's an absolute given.
And on al nost every case your appeal will be paid for
by soneone el se, usually the United States, and you'l

| ose. Sonething like nine out of 10 crimnal appeals
are unsuccessful in this CGrcuit and elsewhere.

That's a crazy systemwhere you're putting

all this material through the systemknowing that it's
going to make very little difference.
COWM SSI ONER: How can we change that?
MR MEITES. Well, | think you have to go

back to sentencing. That is what's driving the train.

PROFESSOR MEADOR: This was true before
the (indiscernible) canme in though, wasn't it? It
didn't add any appeals. Not only sentence but | nean
the fact that the crimnal appeal has nothing to | ose.
(indi scernible) md-'60s.

MR. MEI TES: If you ratchet back, the
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reason that people appeal is because they don't plead
guilty. The reason they don't plead guilty i s because
of a nunber of factors. 1) they're over-charged
because the U.S. attorney controls the charging
deci si on. 2) the sentences are nandatory so that
there's no real discretion as the District Court can't
| npose a sentence that the person would accept.

So you get extrenely high sentences that
the District Court can't alleviate |eaving no choice
but to appeal. It's a Congressional choice whether to
keep the system going and one of the unfortunate
effects is it burdens the Courts of Appeal
Presumably Congress thinks it's worth the cost. By
creating this Conmm ssion, perhaps there's a chance for
you all to tell Congress that there is a real cost --

COW SSI ONER: Congress has the view t hat
absence (indiscernible) There is a diversity of views
on the District Court. One judge will give a person
probation, another will give him 10 years, and absent
a process of enforcing sentencing guidelines through
appeal, you're going to get this very diverse

sentencing. That's the reason.



10

11

12

13

14

15

16

17

18

19

20

21

22

77

MR MEI TES: Wll, this district, the
Northern District of Illinois, has a Sentencing
Counci | . Now, not everyone belonged and it wasn't
mandatory. But as | understand it, many judges would
get together and informally discuss sentencing,
sentencing practices. That didn't nmean that the
outliers didn't exist. But if you focus on the
outliers -- I"'mafraid Congress too often does focus
on the unfortunate exception -- then you're going to
create a whole systemfor one out of 10 or one out of
100, and that's what | think we have in the sentencing
probl em

W had a couple of judges who were
| eni ent, a couple who were severe. The other eight or
10 or 12 were kind of ordinary. Now they're all
severe because that's what the systemsays you have to
be. | don't know how you've gone from having two
judges who were too lenient to 12 or 20 judges that
now have to be very severe. It doesn't seem to be
proportionate to the problem And if you could reel
t hat back and give discretion back to the District

Courts so that they coul d i npose reasonabl e sent ences,
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peopl e would plead guilty for reasonable sentences,
there woul d be less crimnal appeals. But you' ve got
to put the Genie back in the bottle.

PROFESSOR MEADOR: Let ne ask a question
on that point. |[Is your group concerned in any way or
concerned about the internal decisional precesses on
the Court of Appeals, that is to say the nunber of
cases that don't get oral argunent but go through sone
sort of fast track. Have you |ooked at that and do
you have a position on that?

MR. MEI TES: W did. Qur fourth
recommendati on actual |y addresses that problem The
7th Circuit does nmuch less of that than sone ot her
Circuits. In our testinony we commend the Court for
doi ng that.

COW SSI ONER:  More oral argunent.

MR. MEITES: More oral argunent. W get
oral argument in virtually all our cases. It's kind
of a nystery to us. |If the judges here could do it,
they're no nore nore noral or less noral than the
judges in the rest country. Wy can't it be done

el sewhere? We'l| |leave that to you because there are



10

11

12

13

14

15

16

17

18

19

20

21

22

79

vast disparities in oral argunent practices anong the
Circuits and | can't inmagine why that's necessary
because if you | ook at appeal s per judge, they are not
expl ained by the disparity of oral argunment. There is
disparity but the 7th Grcuit has an average to above
average case |l oad, yet we handle oral argunent.

VWhat |'m concerned about is the other
side. \What cases don't get full consideration? I
don't know but | know no one else knows either.
There is no systematic tracing of what kinds of cases
and who are the appellants in the cases that are
sunmarily disposed of. Just isn't. No one knows.
It's not reported in any of the statistics and |I'm
concerned and the Council is concerned that in sone
Circuits in sone category of cases unconsciously --

COM SSIONER: | don't really understand
that. Maybe we'd better be (indiscernible) In our
Crcuit the judges of the Court of Appeals are invited
frequently to bar associations, to CLE prograns,
etcetera, and ask questions about how the process
wor ks and very specific questions about how the

process works and nost (indiscernible) judges give
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very polite answers to that and the | awers who are
I nterested can find out precisely how in cases any
particular systemworks. | don't understand why you
can't do that.

MR. MEI TES: Yes, we do understand the
mechani cs. Both in this Crcuit and |'m sure
el sewhere there's candor on how the cases are sel ected
for summary distribution. | think we understand that.
I'mmaking a different point. The point I'mnmaking is
| don't know in any kind of systematic way what kind
of cases are selected out of the system |In the 7th
Circuit are 80 percent of the enploynent cases taken?
| don't know.

COWM SSI ONER: VWhat do you nean are
sel ect ed?

MR MEI TES: Vell, cases that don't
receive oral argunent. Cases that are decided per
(indiscernible) like are all Social Security appeals
di sposed over 90 percent that way?

COWM SSI ONER: Wiy don't you ask the
j udges?

MR. MEI TES: | don't think they know.
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Unl ess there's sone record keepi ng nechanism In the
6th Crcuit does sonmeone count whether --

COW SSI ONER: | can tell you precisely
how it works in the 6th Crcuit.

MR.  MEI TES: It's the other question.
Does the 6th Grcuit know of all the cases that are
summarily di sposed?

COW SSI ONER: Summarily di sposed
(i ndi scerni bl e)

MR. MEITES: Correct. |Is there any kind
of record keeping so you know that 90 percent are one
ki nd of cases or 80 percent are cases where --

COW SSI ONER: Yes. But in the 6th
Circuit we have oral argunent in every case. W have
one | awyer (indiscernible) both sides submt the case
on briefs. Cccasionally we say well, we want the case
argued anyway but not usually.

MR. MEITES: Qur concern is perhaps the
other GCircuits where | ess than half the cases appear
to have oral argunent.

Vel |, thank you very much for a chance to

address t he Conm ssi on.
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COW SSIONER: Al'l right. Thank you so
much.

The next witness here is Peter Jon Sinpson
on behalf of the Christian Legal Education Associ ation
& Resear ch.

MR. SI MPSON: Good norning. Wlcone to
Chi cago. | am Peter Jon Sinpson, an Anerican with
firsthand know edge of the federal judiciary today.

Restructuring the Appellate Courts in the
United States involves three questions. #1, what does
a non-lawyer litigant in Anerica have to do to get his
case read by a judge who understands laws and a
Constitutional question placed before hin? 2, what
does a non-lawer litigant in Amrerica have to do to
get his appeal placed before a panel of judges who
will: A) read it and B) understand the |aw and the
Constitutional question or questions placed before
t henf? Lastly, what do Americans have to do to
experience good ol d-fashioned |egal perfornmance.

History notes in 1066 WIlliam the
Conquer or |anded in England, burned his ships behind

himand lost half of his arny in the first battle. He
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conquered England anyway. Wy ? Because as the
retreating English king sent for the people to cone to
the defense of the king and the father land, the
people refused his call. Wiy?  They ignored the
I nvasi on of their own country because corrupt federal
judges of their day had reduced themto slaves on the
| and.

There were two sets of rules, one for the
king's cronies, another for the people. The people,
facing a legal system that worked solely for the
benefit of the privileged elite, stood by as the
i nvaders marched. Do you know why nmany today woul d
not lift a finger if an eneny cane to these shores and
t hreatened you nenbers of this panel, your cronies,
and the silk stocking |lawers and judges that sit
behind me in this roon? Do you know why many woul d
pray for the success of the invaders? Do you know why
many di senfranchi sed Ameri cans would actually hel p the
i nvaders hoping for a better deal from our eneny than
the deal they' ve received from the corrupt and
repr ehensi bl e reprobates who parade as federal judges

t oday?
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COW SSI ONER: How long is your
st at enent ?

MR.  SI MPSON: "Il be not nmuch | onger,

COW SSI ONER: Could you suggest what
m ght be done about the situation?

MR.  SI MPSON: As you will shortly see
sir. In the legislative history of Judicia
| mprovenments Act of 1990, Senator Joseph Beyden
(phonetic sp.) remarked, quote, "The courthouse door
is closed to the Anerican people.” Believe ne, it is
now pernmanently welded shut. | am the living
enbodi mrent of that. Can any of you explain why today
non-|l awyers |ike ne who study and rai se Constitutional
questions in federal courts are | aughed at, ignored or
wor se?

G |l gor (phonetic sp.) wote in Judicial
Tyranny, quote, "Tyranny can not cone to Anerica until
j udges becone intellectually dishonest.” End quote.
In 1991 ny daughter was renoved from ny honme at
gunpoint wthout any court process whatsoever as

required by state |aw She was then assaulted and
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sexual Iy nol ested by governnent bureaucrats and their
agents. Ignoring the direct warning of the United
States Suprene Court, | entered the judicial neat
grinder in Anerica and foolishly appealed to justice
by filing a federal civil rights lawsuit. This action

was summarily dismssed after 58 docket entries in 60

days. | have waited over seven years for ny
Constitutionally guaranteed day in court. | amstill
wai ti ng.

Can any of you explain to ne how | get ny
$120 filing fee back? | paid for trial by inpartial
jury, not summary dism ssal. | drew Federal Judge
Scott Allright (phonetic sp.) known in Mssouri as
Scott Allwong, the District's Chief Judge. He has
risen to his level of inconpetence. Scott Allwong is
as intellectually dishonest as the worst of despots.
Can any of you | earned judges explain to ne why Judge
Wong has done absolutely everything in his power to
prevent nme from bringing those who nolested ny
daughter to trial? Absolutely everything.

Can any of you | earned judges explain to

me why the federal prosecutors |laugh in ny face when
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| ask for a grand jury investigation of the crines
visited on ny then innocent three year old daughter?
And please save your suggestions about hiring a
| awyer. For soneone who knows |ess than | do about
our caste system |egal system Can any of your
| ear ned judges explain to nme why no | awer, not one,
would lift a finger to help ne? They all told ny
father as he waved his checkbook in their face, W
woul dn't touch this case with a 10" pole.

Judge Ryner, can you explain to ne how
get ny daughter's innocence back? Can you tell ne,
pl ease, how | can stop the nightnmares from waki ng her?
Can you tell ne how | can nake her not flinch whenever
she sees a cop?

My first go at the 8th Crcuit Court of
Appeal s won a summary reversal. Since then, the 8th
Crcuit's judges have gone out of their way to deny ne
relief unless and until | surrender ny daughter to the
very bureaucrats who assaulted and nolested her in
1991. Can any of you |earned judges explain this to
me? This panel has already learned first hand in lie

(phonetic sp.) that in the 11th Grcuit's Court of
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Appeals no pro se petition ever reaches a judge's
desk. The opinions are decided and witten by clerks
or staff |awyers.

From ny experience, the sane is true in
every Appellate Grcuits. Can any of you | earned
judges explain to nme why? 1Is this what we the people
pay federal judges over $100,000 a year plus perks to
do? |Is this what passes for intellectual honesty in
the federal Appellate Courts these days? Can any of
you judges explain this to nme?

An eyewitness to this Conmssion's Atlanta
March 23rd hearing wote nme, quote. "Pete, you did a
fine job during the Conm ssion hearing. | sat in the
back and observed seni or Judge Hatchet (phonetic sp.)
who sat in the back mdsection. He started freaking
out, looking at the U.S. Marshall, not once or twce
but six tinmes. Wen Peggy nentioned the thousands of
732 conplaints for judicial msconduct that had been
filed, he got up and left and called in extra US
Marshals. | joke not. By the time the extra Marshal s
had arrived, the neeting had adjourned. The w cked

fl ee when none pursue. The righteous are bold as



10

11

12

13

14

15

16

17

18

19

20

21

22

88

| anbs. "

Can any of you | earned judges explain to
me why this distingui shed panel does not possess the
integrity to place a true and exact copy of Peggy
David's (phonetic sp.) conplete remarks from that
hearing on its website? WIIl ny remarks to you today
appear on your website? |Is this panel aware of the
revel ations regarding seven United States Suprene
Court Justices receiving expensive trips and cash
honoraria from West Publishing Conpany while West
litigated in actions before that Suprenme Court? |
have seen nothing fromN Lee Cooper, Esquire and his
private country club American Bar Association about
such conduct. Conduct that would nmeke the nost
depraved South American dictator blush

Judge Ryner, can you explain this to nme?
Is M. Cooper too busy? The M nneapolis Star Tribune
and American Spectator Magazine had the integrity at
the tinme to publish the facts. Did M. Cooper mss
t hose reports because they're so hard to read through
the cigar snoke in the back roons where nost cases are

deci ded and the fix is arranged?
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JUDGE MERRITT: M. Sinpson, you're
readi ng your statenent that you have submitted to us
and you' re now about hal fway through.

MR SIMPSON. Sir, no. Sir, you all owed--

JUDGE MERRITT: Do you want to read the
whol e statenment to us?

MR SIMPSON. Well, | would certainly like
to read the next section which speaks directly on the
federal Courts of Appeal and how they operate.

JUDGE MERRITT: If you would --

MR SIMPSON. | notice, sir, that you --
JUDGE MERRITT: -- W have this statenent
and it'll be nade a part of the record. If you would
like for it to be on the website, |I'm sure we can put

it on the website. But we have it here before us, so
why don't you --

MR. SIMPSON: M. Merritt --

JUDGE MERRITT: -- sunmarize whatever it
is that --

MR, SI MPSON: M. Merritt, you allowed
l'i censed nmenbers of the bar extra time. WII| you deny

we the people --
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JUDGE MERRITT: I'mgoing to hold you to
your tinme allotted.

PROFESSOR MEADOR: M. Sinmpson, | had
under st ood when we got the request, when you put in a
request to appear, that you requested three m nutes.
I's that correct?

MR SIMPSON. Yes, sir. And | apol ogize
for running |ong.

PROFESSOR MEADCR: We scheduled the
norni ng based on that assunption. | can understand
why you want to take nore than three mnutes but --

MR SIMPSON: Well then, may | be all owed
just two or three nore and | will take mny |eave of
you.

JUDGE MERRI TT: Wy don't we conclude with
what ever you have to tell us at five mnutes until 11
That will give you four or five nore m nutes.

MR SIMPSON: | will count on you, sir, to
keep the tine.

Here's what we face in the Appellate
Courts today. The 8th Circuit Judge is Richard

Arnold. He sits on that panel al ongside his brother
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Morris Arnold in willful and preneditated viol ation of
the very oath they both swore to uphold. The anti-
nepotism statute at 28 United States Code 458. The
8th Circuit Court of Appeals lies to Congress, they
falsify the nunber of conplaints filed against these
corrupt judges, and they respond that this is a
problem for the |egislature.

In our caste systemlegal system like in
England's in 1066, there are two sets of rules. One
set of rules for me and another set of rules for the
privileged elite like Richard and Morris Arnold and
the I awers and judges crowded into this hearing room
this norning. Can any of you explain to ne why our
magni fi cent system of constitutional governnment has
degenerated into the nightmare that | have |ived for
the | ast seven years? Can you tell nme the last tine
a federal judge was inpeached for tranpling the rights
of an Anmerican?

Let me repeat this for <clarity and
enphasis. Richard and Morris Arnold sit in willfu
preneditated violation of the very |aw they swore to

uphold. O course, regular folks |ike nme know that
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the 745 federal judges in Anerica can't be bothered
with petty annoyances |ike having to obey statutes
passed by Congress. Those are for peasants |ike ne
and ny famly and mllions of other Amrericans, not the
nodern Mandrin ruling elite like the Arnolds and their
privileged friends.

Do you wonder why | awyers and judges are
held in such contenpt and derision by the Anerican
peopl e today? Do you really ponder why respect for
the law and for the judges who are to inpartially
adm ni ster that |aw has vanished with nary a trace?
May | brazenly suggest to you that you m ght consider
waki ng up and snelling the coffee. If you recall,
violation of the judge's oath of office is grounds for
i npeachnent . Hi de and Hatch have been told by
hundreds and hundreds and hundreds of Americans of the
situation regarding the Arnold Brothers in St. Louis
at the 8th Crcus. They laugh in our faces or worse.

Now | want you to wunderstand that |
beli eve Ri chard Arnold and his brother belong on the
bench. They belong on the bench awaiting their turn

to use the tel ephone in the maxi mum security w ng of
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the federal penitentiary at Mrion, Illinois where
t hey ought to be for suborning perjury, fraud and
obstruction of justice. You see, after 23 hours in
| ock down, you only get one hour out to use the phone
and you have to wait your turn on the bench.

O course, we all know if the Arnold
Brothers fraud is exposed and they're renoved, they'll
keep their fat pensions and their freedons, renaining
menbers in good standing of the Anerican Bar
Association. |If M. Cooper was here, perhaps he could
explain to us how the corrupt do always seemto find
a way to protect their owm. Wen we are powerless to
rectify situations like this, we create jokes. You
know what you call a lawer with an |.Q of 617
Federal judge. You know what you call a |awer with
an |1.Q of 41?7 Federal Appellate Court Judge.

The federal judge's oath of office at 28
United States Code 453A cones to us from ancient
precedence. It is found in the sacred thet at
Deuteronony 1, 16, 17 and Leviticus 19, 15. And
Congress in 1983 codified our national need to study

and apply the teachings of the Holy Scriptures in our
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everyday life. Today in the hands of judges |ike Ron
and the Arnold Brothers, the judicial oath is a cruel
j oke made on the very people whose taxes pay the six
figure salaries of these politically connected
anbul ance chasers. Can any of you justify this to ne?

Sheriffs having eyes to see --

COW SSI ONER: It's five mnutes 'til.
Your tinme is up and the court will stand in recess
tenporarily. Thank you.

[ END TAPE 1, SIDE B; BEG N TAPE 2, SIDE A]

COW SSI ONER: ...couple of apologies
(i ndi scernible)

COW SSI ONER: M. WIlliam R chmam
Prof essor of Law, University of Toledo and currently
a visiting professor at the University of M chigan Law
School. We're happy to have you here.

PROFESSOR RI CHVAN:  Thank you for inviting
me. |It's a great honor. It's also sort of alittle
bit of a reunion. | know nobst or many of you by
t el ephone, but having net personally, this is a
probably lonely scholarly field that we | abor in here.

Rel atively few are interested in the workings of
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federal appellate courts.

| wanted to start out with an apol ogy for
nmy remarks being a tad incendiary perhaps. | gather
now that that's not for ne to -- since the ground is
al ready burned over. 1'll start also with a famly
story. | have a 21 year old daughter and a 15 year
old son and ny wife and | play with them a gane of
what was it |ike when you were young? And it's very
difficult for children to place their parents
chronol ogically. They know that you aren't dinosaur
friends and associ ates but they do sometinmes ask crazy
guesti ons. They did when they were young about
whet her there were airplanes and whether there were
aut onobi | es when we were young.

So what we did was we finally began
telling themwhat sone things were |ike when we were
young. There were no VCRs, for instance. W had
three channels on the television. The phones had
dials on them and then we tell the crunch line. W
tell themwhen we were kids sonetines a kid would want
sonething and not get it. That bl ows them away.

If | were to have the sane di scussion with
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nmy professional children, ny students, and they asked
me what things were |ike when | was young, | would be
able to say that when | first entered the profession
and I'm not feeling very old but wthin ny
professional |ife tinme amazi ng change has occurred in
the United States Courts of Appeals. For the first 70
years of their existence, they operated as common | aw
courts have operated for generations, accountably,
personal ly, they heard oral argunents in nearly every
case, issued a reason, published precedential opinion
in nearly every case and basically did their own work.
They had for nobst of that tradition no or one |aw
cl erk.

Today, this is the traditional nodel in
the article. W learn it the |earning hand (phonetic
sp.) nodel. Today, that routine no |onger exists. W
now have a set of appellate expediting nechanisns
including Ilimted oral argunents, unpubl i shed
opi nions, unprecedential opinions, and a cadre of
par aj udi ci al personnel including |aw clerks who' ve
trebled in the last what, 30, 35 years and centra

staff that now outnunber judges in many circuits.
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Today, fewer than half of the Grcuit
Courts hear our oral argunent in at |east half of the
cases t hey deci de. Publ i shed precedenti al
term nations account for less than a third of nerits
term nations. Sone who have investigated this believe
that the Grcuit Courts have turned thenselves into de
facto (indiscernible) courts if you conpare a non-
argued, mnimally conferenced or whol esal e conference
where 40, 50, 60 cases are discussed at a tine. |If
you Wi ll conpare a case where there's no argunent, a
whol esal e conference, no witten opinion besides a
firmsee local Rule 21 or a one sentence affirmnce
that is unprecedential and unpublished. If you
conpare that to a Suprene Court denial of certiorari
(phonetic sp.) they're functionally equivalent. The
United States code of course says that the GCrcuit
Judges mnust give an appeal in witing, decide every
case on the nerits but if you wash that in the cynica
acid of the realist, what you conme up with is a
process that |ooks very mnmuch like a denial of
certiorari. This is what we call the new certiorari.

There are additional results of the | ast
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30 years worth of appellate reforns. The quality of
the Court's work has dimnished. This is nost obvious
with opinions. M partner, Bill Reynolds, and | did
a survey 15 years ago in The University of Chicago Law
Review where we |ooked at about 1,000 published
opi nions and a very disappointing nunber failed to
nmeet the nost mninmal standard of could you tell from
the opinion what happened in the case and why the
Court decided the way it did? That was a standard
that we thought could have been net easily by 150
words of opinion. Many, nmany failed that test.

The di m nished quality is al so apparent in
t he appearance of justice. A litigant who gets no
oral argunent, not nerely pro se Ilitigants but
represented litigants who get no oral argument, knows
that there is a huge active central staff. That's the
very little assurance that the judges have deci ded her
case rather than the staff.

Further, the inpact is disparate by cl ass.

COW SSI ONER: You are a |awer
(indiscernible) oral argunment is provided to any

| awyer who wants oral argunment. | think that may be
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true in the 7th Grcuit. |It's certainly true in the
2nd.
PROFESSOR RI CHVAN:  Yes.

COM SSIONER.  It's certainly true in the

6t h.

PROFESSOR RI CHVAN: Actually, | wasn't
aware of it in the 7th until today -- or naybe it was
t he 6t h.

COW SSI ONER. They have oral argunent and
there are no -- except sonetines you get a bench
decision in the 6th Crcuit. There are no one line

(indiscernible) But |I grant you that that does vary
fromcircuit to circuit. | don't personally approve
of that way of doing business, so there's a great of
variation anong the circuits as to how oral argunent
is handled and how the opinions are handl ed. O
course, there is a wvariation wth respect to
publ i cation. Wen you say that sonething is
unpubl i shed, it doesn't nean that it's inaccessible.
It sinply means that it is not in the (indiscernible)
books. It is in the case in nost courts, many courts,

on the electronic system So | don't think you are
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descri bing accurately the entire appellate system

PROFESSOR Rl CHVAN: You're certainly
correct. I'mnot. I'mdescribing it in gross and I
| earned today that the 6th Grcuit -- | really should
know better because that's ny hone base -- provides
oral argunent to any |awer who requests it. These
statistics basically cone from a study of the
(i ndiscernible) 4th of the --

JUDGE BROMING It's hard to get the rea
situation just fromthe statistics. One of the things
that has changed fromthe traditional nodel that |'m
sure you're aware of is that the character of the case
| oad over the period you're tal king about -- let us
say 40 years --

PROFESSCR RICHVAN: | woul d place 1970 as
t he begi nni ng.

JUDCGE BROMNING -- has -- well, it really
starts before but --

PROFESSOR RI CHVAN:  Judge Browning --

JUDGE BROMWNI NG  -- case | oads from 1960
or '62 or '65 to the present that have increased

across the Courts of Appeal 12 to 15 fold and the
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aftermath of the pro se -- the | ast speaker is a good
exanple of the type of pro se litigation that is
occurring. It did not exist very often according to
your traditional nodel.

PROFESSOR RI CHVAN:  Can | have a word?

JUDGE BROMI NG Taking that into
account - -

PROFESSOR RI CHVAN:  Can any of the | earned
judges explain why it was that he was schedul ed

directly before ne?

JUDGE BROMNING | can't.

PROFESSOR MEADOR: May | ask you a
questi on? You speak of the certiorari, the new
certiorari. Now, what you're saying in effect | guess

is that what has happened in nost of the Courts of
Appeal s is that suddenly and w t hout announcing it as
such they noved into essentially discretionary
revi ews.

PROFESSOR RI CHVAN:  Exactly.

PROFESSOR MEADOR: Now | can agree with
that. However, let me throwthis out and see what you

say. It seens to ne it is a discretionary review of
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a different type fromthe discretionary review in the
US. Suprenme Court. It is nore like the discretionary
review you find in Virginia Appellate Courts and the
Code of Mlitary Appeal which is a discretionary
review but it is a wvalidly and realistically
(i ndiscernible) whereas the U S. Suprene Court is not,
taking into account the inportance of the question,
whether the timng is right, etcetera, etcetera, a | ot
nore attractive whereas this kind of discretionary
review you find so (indiscernible) present day Courts
of Appeal s does involve a | ook at the (indiscernible)
and when the one |iner (phonetic sp.) says a thing,
that nmeans that in the view of those judges, there is
nothing calling for a question on the nerits. Wuld
you agree or not agree with that anal ysis?

PROFESSOR RICHVAN.  Ch, | certainly agree.
| used the Certiorari as a netaphor. | don't intend
it to be literally correct. It is a netaphor for a
changing way that the Grcuit Courts have operated in
the | ast 30 years.

JUDGE RYMER May | ask you a question?

If I reviewed the bottomline of your witten coments
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correctly, it is that there's no probl em addi ng judges
and that's what we should do. |'mnot expressing an
opinion on that. M question is if nore judges are
added, sone structural change is at sone point in tine
going to have to happen. W can't just sinply keep
addi ng bodi es.

PROFESSOR Rl CHVAN: That's right.
Al t hough | would say that adding bodies is better--
addi ng bodi es without structural reformis better than
what we do today.

JUDGE RYMER Wl |, what if you added two
or three hundred judges per Circuit?

PROFESSCR RI CHVAN:  Better than what we do
today but still -- but nowhere near as good as it
coul d be.

JUDGE RYMER So you woul dn't have a two
or three hundred judge in bang (phonetic sp.)?

PROFESSCR RI CHVAN. W might do away with
in bangs. | don't know.

JUDGE RYMER: That's what |'m talking
about. Al right. So you say okay, just keep adding

judges to --
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PROFESSOR RI CHVAN:  But you're right. The
structural reformis a better idea --

JUDGE RYMER:  Well, all right.

PROFESSOR RICHVAN.  -- than purely adding
judges. Yes.

JUDGE RYMER: Ckay. Do you have any
suggestions with respect to structural ?

PROFESSOR RI CHVAN: Wl |, Judith McKenna
(phonetic sp.), who is your staff person today -- is
that a name for you? (indiscernible) -- has a very
fi ne nonograph (phonetic sp.) on possibilities for
structural reform

JUDGE RYMER: Yes, | know that. But
that's nore or |l ess what we're here for.

PROFESSOR RI CHVAN: | think inevitably
you're going to end up with another tier, either
between the Circuit Courts and the Suprene Court or
between the District Courts and the G rcuit Courts.
There nust be sone device to make sure that judges
hear all appeals and that all appeal s have
precedenti al value or have precedential effect.

PROFESSOR RI CHVAN:  What is your view of
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the possibility of an Appellate function by D strict
Courts or District Judges, nore accurately, patterned
in away after the 9th Grcuit's BAP (phonetic sp.)?

PROFESSOR RICHVAN: | don't have a problem
with it provided that the capacity is |arge enough.
W today have 179 Grcuit Judges and, based on the AGCs
and the Judicial Conference's staffing nodels, we need
100 nore or at least we did in 1996 when | did this
research. It may be now that we need 120 nore. I
haven't kept pace. But if we can get that additional
capacity to hear those appeals in a way other than by
a truncated (phonetic sp.) solution, by using the
District Courts, that's fine.

PROFESSOR MEADOR:  Your position is the
syst em needs nore judge power.

PROFESSOR RI CHVAN:  Yes.

PROFESSOR  MEADOR: And you're not

particularly hung up one way or another on how that's

structured. |Is that what you're saying?
PROFESSOR Rl CHVAN: | may have sone
personal views one way or the other but | think the

force of this argunent is that there's insufficient
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capacity and the result is that litigants, |awers and
t he judges thensel ves get short changed. It is quite
clear the judges are working very hard. Wrking as
hard as they are, they just can't handle the case | oad
with the traditional appellate process. The nouveau
process is not the sane. It's not as good. It
forfeits what nade the federal appellate courts great
which is that they did their own work in every case.
And | think that additional capacity at
the District Court or between the District Court and
the Court of Appeals would be fine. | caution against
any sort of division between fact appeals and |aw
appeal s because | don't think one can establish --
COWM SSI ONER: Let me say that the
traditional nodel, | question whether the traditional

nodel that you describe is in fact traditionally

nodel ed. The traditional nodel surely was the
Marshal |l  Court. | mean by that Chief Justice
Mar shal |

PROFESSCR RICHVAN: | was thinking of the

1890 efforts as traditional nodel.

COW SSIONER: But | woul d think that that
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was a nodel as seen by |lawers as one that produced
good opi ni ons and Chi ef Justice Mar shal |
(indiscernible) I nmean in terns of judges doing their
owmn work and they delegated it to Chief Justice
Marshall to work and he was a quick and good | awyer
and the Chief Justice and | have never heard it
criticized that the court would have been better off
had nore judges on the Mrshall Court witing
opinions. And so --

PROFESSOR RI CHVAN: You're not going to
ask me to distinguish between Chief Justice Mrshall
and the 30 or 40 staffers (indiscernible)

COWM SSIONER It's not -- all |I'm saying
is that traditional nodels, it is thought that each
judge did the work in each -case. That is not
accurate.

PROFESSOR RI CHVAN:  No, | sinply nean that
the court's judges did the court's judges' work. The
judicial --

COWM SSI ONER: You' re basical ly
conplaining that there's too nmuch bureaucracy.

PROFESSCR RI CHVAN:  Too nuch bur eaucr acy,
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too nmuch inproper delegation, delegation of purely
judicial functions to nonjudicial officials.

COW SSI ONER: How would you handle a
situation where nore or less half the case |oad
consists now of pro se cases, that is pro se
plaintiffs, sonmetines pro se defendants.

PROFESSOR RICHVAN: | (indiscernible) with
three judge panels of Grcuit Judges unless there was

sonme ot her form of (indiscernible)

COWM SSI ONER: Wuld you hear oral
ar gunent ?

PROFESSOR RI CHVAN: |  woul d. Yes. I
think there's nmuch to be gained fromit. | guess wth

i ncarcerated appellants you've got a little bit of a
probl em

COW SSI ONER: Yes.

PROFESSCR RICHVAN:  But 1've long favored
taking the --

COW SSI ONER: Those pro se cases were not
a part of the traditional nodel.

PROFESSOR RICHVAN. Right. Well, there

were. | nean there were always pro se litigants.
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COMWM SSI ONER:  But they were few and far

bet ween.

PROFESSOR RI CHVAN:  Ri ght.

COW SSI ONER: You would hear oral
argunent .

PROFESSCR RICHVAN: A little | ess vehenent
al so.

COW SSI ONER: You would have oral

argunment w t hout appoi ntment of counsel for a pro se

litigant. |Is that right?
PROFESSOR RI CHVAN: |  woul d. Yes. I
don't think it wastes much tine. To nmy mnd, the

di splay function, the face to face neeti ng between the
disgruntled litigant and the bench, has a declaratory
function, a jurmatic (phonetic sp.) function, even if
there's nothing to the appeal. W announce that we
have justice for all and we don't showit. | nean it
may exist, but we don't showit.

COW SSI ONER: And you woul d add judges in
order to do that?

PROFESSCR RICHVAN: | would. Yes. And |

woul d add enough at least to neet the appellate
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staffing nodel s.

| wanted to talk for a mnute about a
whol e range of argunents that | call the judicia
establishnent. That's a lanme term | guess what |
mean by that is the judicial conferences calling for
noderate grow h, the conferences of several circuits
asking not to be increase whol esale and two judges,
Judge Newman and Judge Tjoflat in particular who wite
vehenment|ly against expansion. | call that the
judicial establishment. |It's fairly lane. Cbviously
there are bunches of Circuit judges who have argued
strongly for expansion. Judge Rhinehart and a judge
in the 5th Crcuit whose nane right now wants to get
away fromne. Carolyn Deneen King. So it's a |lane
termbut it's the best | could conme up with.

COMM SSI ONER: Judge Ar nol d
(i ndi scerni ble) add judges. But there are a nunber of
j udges who -- and we have added judges.

PROFESSOR RICHVAN: Right. Right, but
we' ve added themin dribs and drabs. W need, by our
own staffing nodels, another 100 at | east.

COW SSI ONER: W have three tinmes as many
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judges now, three tinmes as many as (i ndiscernible)

PROFESSOCR RICHVAN: Right. In 1960 there
were | think 65, 68. Now there are 179. Sonething
l'i ke that.

I will go through these argunents with you
I f you want.

COW SSI ONER: Let nme ask you about an
alternative. Most of the increase cones from
increased federal jurisdictions of one kind or
anot her, sone by Congress, sone by courts, and then by
(i ndiscernible) the ostensibly enhanced federal
jurisdiction. What about the possibility of using
state courts in those (indiscernible)?

PROFESSOR RI CHVAN: | have no problemw th
it as a societal solution.

COW SSI ONER: - Wor ki ng out (i ndi scernible)

PROFESSOR RI CHVAN: | have no problemw th
it as a societal solution, but I would be extrenely
di sappointed if your Conm ssion made that a ngjor
suggestion because it's a dodge. You can not
i npl ement that. The Congress --

COWM SSI ONER:  The Congress woul d not .
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PROFESSCR RI CHVAN:  The Congress won't do
It. Wien the Congress decides that battered wonen
need federal protection or that sonme other group or
sone other traditionally state | aw handl ed i ssue needs
to be federalized, the pressures which nove Congress
towards federalization are not going to be resisted by
the federal judiciary. There's no constituency --

COW SSIONER: | wasn't tal king about --
you take ny question to mean that we should ask
Congress to reduce jurisdiction. That is repeal --

PROFESSOR RICHVAN:. O stop increasing it.

COWM SSI ONER: Repeal f eder al
(i ndi scerni ble) statutes.

PROFESSOR RI CHVAN:  Ri ght.

COW SSI ONER. What about the possibility
of 1) in diversity cases, naking diversity cases much
nore discretionary with sone criteria?

PROFESSOR RICHVAN: | have no grief with
diversity jurisdiction one way or the other.

COMWM SSIONER:  That's for exanpl e.

PROFESSOR RICHVAN:  It's 25 percent of the

District Court |oad and 10 percent of the Court of
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Appeals load. [It's not going to help you nuch.

COW SSIONER: It is much of the federal
Court of Appeals |oad of --

PROFESSOR RI CHVAN: (i ndi scerni bl e) cases.

COW SSIONER: -- non-pro se --

PROFESSOR RI CHVAN:  Ri ght.

COW SSI ONER:  -- argued cases where the
maj or time taken up is nmuch |arger.

PROFESSOR RI CHVAN: Ri ght . | guess ny
t hought on that is you can nibble at the edges of this
problemw th jurisdictional reforns, but Congress is
not going to do anythi ng major.

COWM SSI ONER: You think that they
woul dn't open up some discretion, that that's -- what
about the possibility of a kind of reverse renoval
type of assignnment of jurisdiction to state courts,
not federal courts?

PROFESSOR RICHVAN: | think it's --

COW SSI ONER Judge Newman and sone ot her
j udges have argued for nore discretionary diversity
cases as well as nechanisns to reassign --

PROFESSOR RI CHVAN: Let's |look at the
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hi story of very, very noderate jurisdictional reform
requests comng out of the federal judiciary. The
Federal Court Study Commttee nade a nunber of them
One or two were inplenented. Most never even were
I nt roduced.

PROFESSOR MEADOR: (i ndiscernible) a

prudential answer.

PROFESSOR RI CHVAN: Exactly. It's not
going to happen. It is purely prudential. Whet her
it's wise or not, | mean we could argue about that but

| don't think it's inportant to argue about it because
it's not going to happen. Sadly for wus but the
political realities are otherw se.

| really have a very brief, sinple nessage
which is we need nore capacity. |If we added between
the District Courts and the Grcuit Courts, | can live
with that. If we add between the Circuit Courts and
the Suprene court, | can live with that. I think
that's nuch 1less popular, certainly anong the
judiciary. This article is primarily designed to deal
with a set of argunents that have been propounded

agai nst radical expansion and to sone extent it seens
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tonme to be killing a gnat with a 16 inch gun. Taking
t hose argunents seriously. Many of themare not very
meritorious. Many of them really warrant no very
serious treatnent.

W did it because we wanted to renove al
the w ndow dressing and get down to what is there by
way of principled opposition to a |arger appellate
bench? W found that if you renmove all concerns about
collegiality, status --

COWM SSI ONER: You (i ndi scernible)
collegiality only as status quo.

PROFESSOR Rl CHVAN: No, no, no, no.
They're two different problens. But distressingly, if
you read the defenses of a snall federal bench, these
t henes cone up over and over again. | nmean |'m not
attributing this wthout having seen it in the
writings of Judge Newman, Justice Scalia (phonetic
sp.), Judge Tjoflat. Fine judges. But | sinply deal
with what they have witten for publication. These
t hemes appear.

The quality candidates rationale is

hopel ess. There are 800 state appellate court judges
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and 645 district judges, 5,000 | aw professors. Surely
we can find 100 good circuit judges from anpong that
bunch. It would cost $80 million. Well, wool and
nohai r supports cost $180 million. Forty universities
get nmore than $70 mllion. It's not a serious
argunent .

The unstable (indiscernible) is the one
that the defenders, where they got the opposition to
expansion betting on the nost and first, there's
sinply no evidence for it beyond the anecdotal. Al
of the systematic studies, all of the systematic
opinion research polls, particularly circuit judges
and district judges, indicates that there really
sinply isn't a problem

COWM SSIONER | think the lawis just as
stable with 100 judges (indiscernible) the law as
woul d t hree judges.

PROFESSOR RI CHVAN:  We don't know but we
know that there's no evidence --

COW SSI ONER: Doesn't appeal to common
sense.

PROFESSOR RI CHVAN: Doesn't appeal to
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common sense. But | nean one of the things I |earned
when | first started doing enpirical research is that
there's a real good reason for disparagi ng argunent
from anecdote and common sense when there are nunbers
and studies around and that is that nmany tinmes when
you eyeball the nunbers and then when you study the
nunbers and performthe mani pul ati ons, you don't get
t he same results.

The ot her point you make which | think is
a very good one is where is (indiscernible) 1Is there
going to be a difference between three judges and
2,000 judges? But the difference nmay come in between
1,500 and 2,000 or it nay cone in between 500 --

COMWM SSI ONER: W' re never going to know
t he answer to those problens.

PROFESSOR RI CHVAN: Exactly. So it's a
probl em of burden of proof and it seens to ne that the
burden bel ongs on the anti-expansi oni sts because they
want us to give up the known val ue of the traditional
federal appellate nodel in return for unknown gains in
consi stency.

PROFESSOR MEADOR: Your argument for
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adding judges | take it rests on the -- conpared to
t hose who want it, we have testinony from judges on
specific courts saying no, we don't need nore judges
on this court, that court. So the disagreenent |
think has to do wth an underlying prem se about the
value or validity of the current process. Gven the
current process going on in certain appellate courts,
(indiscernible) they don't need nore judges. So what
you're saying is that process is flawed.

PROFESSOR RI CHVAN:  Exactly.

PROFESSOR MEADOR: | f you're correct, we
do need nore judges. |Is that what you' re saying?

PROFESSOR RI CHVAN:  Exactly. | think the
process is flawed regardl ess of whether identical
out comes woul d occur in every case by the traditional
process and by the current process. It's flawed
because the Appellate Courts do not sinply serve any
di sposing function. They serve a disposing publicly
and confi dence function.

COW SSI ONER: | suggest that you | ook, if
you're going to do enpirical research, at specific

courts. The 1st Circuit maintains -- does nost of the
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things you want a court to do. The 2nd G rcuit and
your own Crcuit, the 6th Crcuit maintains argunent
I n every case. There are no orders of affirmance.
There is a reasoned disposition of at |least 500 to
1,000 words in every case, even though in which the
staff was involved. Cbviously we are nore reliable
than in tinmes past. That is --

PROFESSOR RI CHVAN: If you are, you
shoul dn' t be.

COWM SSI ONER: Vell, maybe in an idea
world we shouldn't be but in --

PROFESSOR RI CHVAN:  But - -

COW SSIONER: -- we woul d have to add so
many judges to the court. Qur court, you know, we've
got three or four law clerks for every judge so you're
tal ki ng about --

PROFESSOR RI CHVAN: And how many staff
att orneys?

COW SSI ONER:  About 20 sonething staff.

PROFESSOR RI CHVAN: How can you defend
staff attorneys? | mean it strikes nme --

COW SSIONER -- hal f the dockets pro se,
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non- argued cases and you just heard the | ast gentl eman
here. How nuch tine are you going to spend with that
ki nd of argunent?

PROFESSOR RI CHVAN:  The 10 mnutes that it
takes. | nmean | understand that's a bitter pill, but
| don't see any way of assuring the litigants and the
| awyers. In the 6th Crcuit you say a |awer can
al ways get oral argunents. That's not true in every
circuit. | take the challenge seriously. | have
another life. I"m also a conflictive |aws schol ar.
| wite books and articles on choice of |aw and
jurisdiction. So nmaybe another generation of schol ars
wi |l cone al ong.

| want to report only that there is a way
to get to a nuch nore traditional nodel for deciding
appeal s and the way is sinply an increase of about 80
percent in the size of the circuit bench or, if you
prefer, another tier between the District and the
Crcuit or between the Circuit and the Suprene Court.

COM SSIONER:  If you're going to gather
up all the law clerks and you're going to hear the

argunents in all the pro se cases, then you' re tal ki ng
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about a lot nore than 80 percent.

PROFESSOR RICHVAN:  No. No. Two hundred
fifty five nerits dispositions per year would be an
extra 100 judges. That's your nodel, not m ne.

COW SSIONER:  Well, | can tell you that
in our court it wouldn't. You' d have to add a | ot nore
t han that.

PROFESSOR RI CHVAN: | guess then ny answer
woul d be that the restrictions on who gets to appear
before the Court ought to have to do with who's rowdy,
who's not going to inform the court of anything,
rat her than we don't have enough j udges.

PROFESSOR MEADOR: Wl |, you said a nonent
ago, | thought, that you would be satisfied to achieve
this added capacity by a review at the District |evel
whi ch woul d nmean addi ng district judges and get your
capacity built up that way rather than adding circuit
judges. Did | understand you correctly on that?

PROFESSOR RI CHVAN: Certainly.

PROFESSOR  MEADOR: So it wouldn't
necessarily be adding circuit judges. It mght just

be added district judges.
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PROFESSCR RI CHVAN:  More capacity however
you get to it. More appellate capacity.

COW SSIONER: Al'l right. Wat else do
you want to tell us?

PROFESSOR RI CHVAN: Wl |, these other
argunents, |I'm sure you're noderately famliar with
them The unstable (phonetic sp.) law | believe is
the one that people rely on nost. There is no
evidence for it. Even if it's true, it just shows us
t hat consistency and capacity are conpeting val ues,
not which one should prevail. And | think the
i nterchange we had a m nute ago about burden of proof
is the nost crucial one there.

The new nechani sns. You' re obviously
t hi nki ng about those right now The one that you seem
to be -- Professor Meador has witten nostly or --

COW SSI ONER:  What is the evidence that
the law is nore stable (indiscernible)

PROFESSOR RICHVAN: Oh, | don't think it
was.

COW SSI ONER: So | nmean the l|aw has

al ways been, in the United States at |east, non-rigid
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(indi scernible) non-rigid, expanding --

PROFESSOR RI CHVAN:  Ch, no. No, no. [|I'm
not arguing -- you' ve got nme wong. That's the anti -
expansi oni st argunent is that expanding will nake it
too unstable. | think that's nonsense.

COW SSI ONER: It's al ways been
(i ndi scerni bl e)

PROFESSOR RICHVAN. O course. Andif you
want to go back to Jerone Frank, he believes that sone
Freudi an desire we have for a just father that |eads
us to believe that we could ever hope for stability in
the law. M coll eague at Theas, Loui se Wi nberg, says
to hope for certainty is kind of |ike a baby crying
because he can't touch the noon.

PROFESSOR MEADOR: What do you do with
(i ndi scernible) theory about a known bench and
(indiscernible) the ability of decisions through known
bench?

PROFESSOR RICHVAN.  Well, you heard the
representative of the Chicago |awers. | don't know
the nane of their organization.

COW SSI ONER: Counci | of Chi cago.
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PROFESSOR RI CHVAN: Council of Chicago
Lawyers who discounts it. | don't have a real strong
t hought one way or the other about it. | think the

I ncentives for appeal and the |ack of disincentives

for failure to appeal will control whether the folks
appeal, not whether there's a known bench. It may
have sone effect. | can't say that it won't. But--

PROFESSOR MEADCOR: It may (i ndiscernible)

PROFESSOR RI CHVAN: | believe so and |
believe that even if it were true we'd still be stuck
with consistency and capacity, our conpeting goals.
Even if we could show that increased capacity neans
nore inconsistency, we still haven't shown that we
don't need increased capacity. W've just shown that
it's going to cost us sone and until we can show t hat
consi stency ought to be the only goal, then it seens
to me the prima facia case for capacity is
over whel m ng.

COW SSI ONER: You don't think there are
any values in those snaller benches?

PROFESSOR RICHVAN: | do think there are

values in a snaller bench. There's additional
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presti ge, addi ti onal confort, maybe additional
efficiency in deciding with people that you know wel | .
| just don't think that those val ues are commensurate
with failing to deal with in the traditional appellate
way 40 percent of the case load. And it's going to
get worse. It's going to get down to eight or 10
percent of the case |oad eventually. If we keep going
the way we are, there are going to be traditional full
oral arguments, witten, published opinions, reasoned
publ i shed opinions in a snmall mnority of cases. That
strikes ne as just not what our federal courts want to
do.

PROFESSOR MEADOR: Thank you.

PROFESSOR RI CHVAN:  Thank you very nuch.
| enjoyed it.

JUDGE MERRITT: Qur last wtness is
Collins Fitzpatrick. He is the very able Circuit
Executive for the 7th Grcuit. He hel ped plan our
trip here and we appreciate that very nuch, Collins.

MR. Fl TZPATRI CK: Thank vyou. At | ong
last, 1'Il still welcone you to the 7th Crcuit. |

don't have a great proposal. | just have a nodest
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proposal. And this reflects solely nmy own views but
for about a quarter of a century now |'ve been
reviewwng all the briefs that cone into the 7th
Circuit and | set the calendar for the Court. So |
have | ooked at a |l ot of briefs during that tine.

The proposal is for a four year experinent
I n which appellant attorney's fees woul d be awarded to
the defendant appellee if the appeal is affirned. The
experiment would include only cases whose sol e basis
of jurisdiction is diversity citizenship under Section
1332 of Title 28 of the United States Code.

The proposal runs against two tenets of
Anmerican law. One is that everybody pays their own
attorney's fees and the other is that parties of
di verse citizenship shoul d have access to the federal
court. But | really don't think it runs contrary to
t hose proposal s because sonebody with a plaintiff in
a case with diverse citizenship can still file, they
can still sue in federal court, and you only have to
pay the other person's appellate attorney's fees if
the plaintiff loses twice, once in the trial court,

once in the Court of Appeals.
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The benefit is that it provides what |
think is a strong disincentive to a losing plaintiff
who m ght otherwi se bring not a frivolous appeal but
an insubstantial one. | tend to bring it hone by
pi cturing yourself at an all night poker gane in a
| egal jurisdiction, o course, where this can go on.

COW SSI ONER: You're saying if the
District Court judge has disaffirned the appellant in
a diversity case would pay the costs which would al so
i ncl ude counsel .

MR. FI TZPATRI CK:  Appel | ate counsel fees
only. The proposal |I'm maki ng goes only one way and
the reason it goes only against the plaintiff because

the plaintiff in effect has had two choi ces. They

chose to bring the suit in the first place. They
chose to bring it in the federal court. And t hen
after losing, they chose to bring it on appeal. You

know, if this worked --

COWM SSI ONER: (i ndi scerni bl e) cases are
brought (indiscernible) I would think. The defendant
| oses- -

MR, FI TZPATRI CK:  Correct.
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COM SSI ONER:  -- and appeals. Now woul d
that --

MR.  FI TZPATRI CK: | wouldn't take that
into consideration. |In effect, the plaintiff has had

two opportunities to win their litigation and | ost at
both trials. The defendant is dragged in. The
def endant doesn't want to be there the first tine.
And so their only choice is to appeal the |osing
decision in the District Court.

PROFESSOR MEADOR: Be even-handed. Wy
woul dn't your proposal say that the party who invokes
federal jurisdiction bears the cost if that party
| oses on appeal. That would cut both ways.

MR.  FI TZPATRI CK: You could do it that
way, Professor Meador, but again, it doesn't neet ny
-- what I'mtrying to do is craft a fairly narrow
exception that's going to have an inpact on appellate
case |l oad without bringing up the opposition forces on
the diversity jurisdiction question. Here under ny
proposal, the plaintiff has brought the defendant into
court, not just once but twice, and it doesn't nmatter

to me whether it's in the state court or in the
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federal court for this equity purpose. It only
matters that they were brought in twice, once in the
trial court and once in the Court of Appeals, and the
plaintiff has lost in both courts.

Let nme get back to the poker gane. You're
pl ayi ng poker, you've |ost every hand there is. The
night's pretty late. You're getting weary. The guy
who's won everything says, I'll tell you what. How
much do you have left? You say $10. We'Ill cut the
(i ndi scernible) my w nnings against your 10 bucks
Vell, you' d be a fool not to take that kind of a risk
and play one nore hand, even though your |uck has been
abysmal all night because the opportunity to wi n back
what you have lost is so great.

And | suggest that's exactly what happens
in the appellate court. Parties have spent tens of
t housands of dollars for interrogatories, requests for
docunents, depositions, hundreds of hours have been
spent on pre-trial notions, substantive notions as
well as hearings in the District Court and, even if
the case is decided on a notion to dismss or for sone

rejection and there is no trial, the total attorney's
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fees and costs is astronom cal.

You're the losing counsel at the trial
court and your client and you have to decide to
appeal. Wll, as long as the appeal isn't frivol ous,
as long as you can hang your hat on sonethi ng, why not
appeal ? There's very little cost in tine and noney to
rework the trial court nenoranda that has al ready been
presented to the District Court. |In this day and age
with conputers, it's very easy to prepare a new bri ef,
do alittle bit of extra research, check the cases out
since you filed the menorandum You can put together
a very presentable brief at mninmal cost.

So you get one nore chance to win and you
get a chance to win big and the losing plaintiff only
has to ante up the attorney's fees, the appellate
attorney's fees and the appellant for his attorney and
t he appellate costs which are mnor. |"ve got two
reasons for ny --

COMWM SSI ONER: May or nmay not be mnor.

MR, FI TZPATRICK: M nor in conparison is
what | said. They're never going to nmatch the costs

of the trial. The discovery alone seens to ne to be
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just --

COW SSI ONER: A lot of it goes off on
summary judgnent. It doesn't necessarily nean that
the appeal is from (indiscernible)

MR FI TZPATRI CK:  No.

COMWM SSI ONER Most diversity trials, nost
(i ndiscernible) diversity cases, the plaintiff feels
because of the District Courts grant sumrmary judgnent
for the defendant w thout mybe too nuch expense,
havi ng been (indiscernible) That happens.

MR, FI TZPATRI CK: | woul d suggest though
that that's rare that the trial court costs are going
to match the appellate court costs. | think they're
are always going to be substantially nore.

COWM SSI ONER: When you finish on this
topic, I've got sonme questions I'd like to ask briefly
about the 2nd Gircuit.

MR FI TZPATRI CK:  There's two reasons for
ny proposal. The first is that the trial court |oser
may not be willing to take an insubstantial appeal if
he or she has to reach into their own pocket, not only

to pay for their attorney's fees but to pay the
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attorney's fees on the other side. | suggest there's
a psychological insult to a |losing party to ever have
to pay the attorney fees on the other side, that's in
addition to just the outlays fromthe pocket.

And then the second reason is one of
equity. The defendant has been brought into the
court, had to pay their own attorney's fees to defend
inthe trial court. Then the case goes on appeal and
t hey have to again defend thenselves and pay out of
pocket costs. And | think that yes, in our system
American law, the plaintiff does get a free bite.
What |' msuggesting is that the plaintiff doesn't get
two free bites.

We coul d expand this to other cases, but
| think that by Ilimting it to diversity cases,
diversity cases are ones in which nost of the time the
appellate court is not getting to the body of |aw
Probably it's best to conpare it to the sucker grow ng
on a tree. It may be helpful, it may turn into a
l'imb, but nmost of the tine it's just a sucker and it's
going to be snipped off and it's going to be snipped

off by the state Suprenme Court that nmakes the deci sion
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as to what the law is in that state. So it's not
adding to the body of |aw.

Now, when | said this was a nodest
proposal, | neant it. There were only 3,700 appeal s
| ast year in all the Courts of Appeals and only half
of those were termnated on nerit. So we're talking
about 1,800 - 1,900 appeals across the country.

COW SSI ONER: Thirty seven hundred
di versity appeal s?

MR, FITZPATRICK: Thirty seven hundred,
but only half of those are decided on the nerits. And
if this proposal was adopted, in order not to create
addi tional work for the judges, |I would have the O erk
of the Court assess the fees with a right of reviewto
the authoring judge of the affirmance so that we're
not creating, as | said, additional fee disputes
bef ore the judges.

COW SSIONER | was just going to ask you
sone questions about the 7th GCrcuit. You' re
fortunate in that you're sitting -- not sitting but
you are serving a court with a preem nent bench.

Maybe they're the best in the country or certainly one
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of the best in the country and one of the best
(i ndiscernible) of the way your court has decided to
handl e the cases with the quality of the bench becones
an interesting question. One, | understand the 7th
Circuit continues oral argunent in nost cases where
council (indiscernible)

MR FI TZPATRICK: Right. And we have sone
pro ses who argue, too. Never when they're
i ncar cer at ed.

COW SSI ONER: R ght .

MR. FITZPATRICK: And the pro se has to
wite a lucid brief.

COW SSIONER: In order to -- who makes
t he judgnent about pro se argunent?

MR, FI TZPATRI CK:  About whether they're
set? | do. But the panel can -- the systemin ours
is that | can nmake the initial decision but the three
judges al ways can change that if they want. They can
give nore time, they can take away tinme. There may be
cases -- in fact, this frequently happens. There are
cases that are submtted w thout argunent because we

have an incarcerated pro se or we have a pro se who
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has not witten a lucid brief and then it goes to a
factual panel where the judges talk about it and
deci de, you know, we need counsel on this case.
Appoi nt counsel and it goes through the argunent
st age.

PROFESSOR MEADOR:  What are these cases

where a counsel requests argunent but argunent is

deni ed?
MR FI TZPATRICK: W don't have it.
PROFESSOR MEADOR: | thought you said
nearly all cases where counsel requests it. It was

the nearly all that | assuned there nust be sone--

MR FITZPATRICK: No. | don't know of any
cases that we've ever denied counsel. |f one counsel
wants it and if we just automatically put themon, if
this is a counsel of case, | set it for argunent.

PROFESSCR MEADCR:  So in all counsel cases
where counsel requests it, you set argunent.

MR. FI TZPATRI CK: Right.

PROFESSCR MEADCR:  That's true in the 2nd
and the 6th and probably the 1st. |I'mnot quite sure

on the 1st but it's true in several courts.
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MR FI TZPATRICK: We've had cases, too, |
shoul d point out, where both counsel asked to waive
argunent and, just like in the 6th Grcuit, the court
says no. There's sonething here that needs to be
ar gued.

PROFESSOR MEADOR:  But in npbst cases you
woul d permt themto waive.

MR FITZPATRICK: R ght. A lot of tines,
l'i ke the (indiscernible) cases that conme from sout hern
I1linois, for exanple, or southern Indiana, it's not
a big noney case and |'m sure, although we don't know
why, counsel is asking to have it submitted in order
to save cost.

PROFESSOR MEADOR: What do you use the
staff attorneys for? Pro se cases?

MR. FITZPATRICK: W have two different
areas. One, they work up the notions, all the notions
that come into the court, and nmake an ora
presentation to the judges on each notion. There are
sonme procedural notions such as extensions of timnme
that the staff attorneys would rule on directly.

That's about a quarter of the 20 people who work on
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the notions process. And that's everything from
procedural to substantive such as 1292B, WMandanus
(phonetic sp.) injunctions phase, etcetera. And that
systemworks well because the presentation is oral to
the judges, so it noves the cases along --

COW SSI ONER: (i ndi scerni bl e)

MR. FI TZPATRICK: -- very quickly. The
other cases fall into two different categories. One,
we have what we call short argunent days. It's nine

cases, set two days in a row, 10 mnutes a case
usual ly, they're usually one issue cases and there'l
be one staff attorney assigned to work on a case with
the three judges. That staff attorney will prepare a
nmenor andum give it to the judges who will have that,
read the briefs and the nenoranda and then if they're
in agreement with the way this has been witten and
the reconmmendation, the judge wll then use that
menorandumto prepare a reason to unpublish the order.
Most of the tinme it's not published.

COW SSI ONER: That mght be a pro se
case?

MR,  FI TZPATRI CK: Very seldom That
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probably is nore or |ess your sentencing, your
crimnal sentencing cases where they're arguing
rel evant conduct, obstruction of justice --

COMM SSI ONER:  Sone 1983 cases and sinple
(i ndi scerni bl e)

MR FI TZPATRI CK: Correct. One issue.
They tend to be Social Security, the substanti al
evi dence questions and --

COW SSI ONER: What do you do with the
staff with a pro se cases that are not --

MR.  FI TZPATRI CK: Ckay. Assi gnnent is
very simlar. A law clerk is assigned to the case,

wor ks up a nenoranda, and then in bunches of about

nine to 12, there'll be a conference with three
j udges. The judges will have the staff attorneys
there, they'll have read the briefs and the nenorandum
and they'll have a discussion much as they woul d have

had if there had been oral argunent. So we refer to
these as collegial decision maki ng as opposed to what
I call linear decision maki ng where it goes from one
judge to the second judge to the third.

PROFESSOR MEADOR: Do you have staff draft
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opinions or just the staff nmeno?

MR, FI TZPATRI CK:  They do a nenp but the
meno is clearly -- the staff attorney is told to keep
in mnd that we'd like to be able to, if possible,
convert the nenorandumto an unpublished order if the
judges so desire.

PROFESSOR MEADCR:  |s there a high degree
of simlarity between a final opinion issued by the
panel and staff nmeno?

MR FITZPATRICK | think in all fairness
|'d have to say it depends on the judge and the panel
and how good the staff attorney had done. W get
frequently, and |I'm sure this doesn't cone as a
difference from Judge Rynmer and Judge Merritt's
experience, you have sone staff attorneys or |aw
clerks who want to wite on eery particular issue
there is that could be conceived of in this case and
the judges are not interested in covering every
concei vabl e i ssue. They think this case involves one
i ssue and so they'll rewite it and then just cover
that issue that they want covered. So it really

depends on who the judges are and what the quality of
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the work the staff attorney has done.

COW SSI ONER: Ohe way to ask that
question is how much nore or |less delegation is there
by the judge or judges to a staff attorney then there
woul d be by a judge to the judge's el bow (phonetic
sp.) clerk and | gather it would be nore or less the
sane.

MR FITZPATRICK: It's the sane. There's
no difference. W really watch for that because we
don't want an undue del egation and the judges have
been very good about -- | mean when their names are on
it, their nanmes are --

COWM SSI ONER: | take it some judges

del egate it to their elbow clerks nore than other

j udges.
MR FI TZPATRICK: That's correct.
COMWM SSI ONER:  One other question. The
7th Circuit is publishing (indiscernible) nore

opi nions (indiscernible) than any of the other
Crcuits. Is this a recent thing with Judge Posner or
has this been tradition or am|l wong?

MR. FI TZPATRICK: No. Actually, | got a
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call shortly after Judge Posner was on the bench,
maybe three years afterwards, froma reporter wanting
to know why Judge Posner was sitting at tw ce as nmany
cases as all the other judges and | said he wasn't.
He's sitting at the sanme nunber of cases. And they
said well, why does he have tw ce as many opi ni ons?
And | said we've got a standard that addresses what
cases shoul d be published and if that case adds to the
body of law, it ought to be published and if it
doesn't add to the body of law, then it shouldn't be.
And if you read Judge Posner's decisions, it's rare
for one not to be adding to the body of law in sone
fashi on.

COW SSI ONER: So Judge Posner accounts
for the additional --

MR FI TZPATRI CK: He accounts for, 1'd
say, a portion of it.

COW SSI ONER And ot her judges, | guess,
do sone of the sane.

MR FITZPATRICK: Right. And | would say
that we let each judge decide whether or not to

publi sh. If a judge wants to publish, that's the
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final decision. Nobody says you can't publish.
Clearly, in ny hunble opinion, there are cases that
are published that should never be published. They
don't add anything to the body of |aw.

JUDGE MERRITT: Anything el se you want to
tal k about?

MR. FI TZPATRICK: No. Have a safe trip
back.

JUDGE MERRITT: W appreciate your
appearance here, all the good work you do, and we
appreci ate your hel ping us here in (indiscernible) Do
nmy col | eagues have anything further the want to ask?
If not, we're not in court but | guess | should say
we'll stand in recess.

MR. FI TZPATRI CK:  Thank you.

(The proceedi ngs were concl uded.)
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