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appellate structure:

findings and recommendations in brief

Here in brief outline is our key structural recommendation and its basic pre-
mises. All of the Commission’s recommendations are listed in the Foreword
and Summary, and in Chapter 6.

About the Ninth Circuit

Splitting the Ninth Circuit itself would be impractical and is unnecessary.
As an administrative entity, the circuit should be preserved without statu-
tory change.

The circuit’s court of appeals should continue to provide the West a single
body of federal decisional law. To improve the consistency and coherence
of that court’s decisions, however, Congress should restructure it into
smaller, regionally based divisions—adjudicative divisions—each division
to decide appeals arising within its region.

Each regional division should have from 7 to 11 active circuit judges. A
majority should reside in the division, but some should serve for atermin
a division other than where they reside to enhance interdivisional consis-
tency.

Each regional division should perform an en banc function as if it were a
court of appeals. The circuit-wide en banc process should be abolished.

A “Circuit Division,” with 13 judges from all regional divisions, serving
for limited terms in addition to their regular assignments, should resolve
conflicts between the regional divisions.

Recourse from decisions of regional divisions, except when the Circuit
Division exercises its discretion to resolve interdivisional conflicts, and
from Circuit Division decisions, should be to the Supreme Court.

About the circuits and courts of appeals in general

Although other courts of appeals may become large enough to require
restructuring, circuit-splitting as a means to that end will rarely be fea-
sible without extensive and undesirable circuit reconfiguration.

To avoid the costs and disruptions of creating new circuits, Congress should
authorize courts with more than 15 judgeships to restructure themselves
into smaller adjudicative divisions.

The need to restructure will vary among the circuits, but as courts reach
18 to 20 judgeships, the need for restructuring becomes especially com-
pelling, in order to maintain consistency and coherence.
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Foreword and Summary

Congress created this Commission on Structural Alternatives for the Federal
Courts of Appeals in late 1997. It did so in the wake of controversy over whether
the court of appeals for the Ninth Circuit—the largest federal court of appeals—
has grown to a point that it cannot function effectively and whether, in re-
sponse, Congress should split the Ninth Circuit to create two or more smaller
courts. The statute directed the Commission to study the present circuit con-
figuration and the structure and alignment of the courts of appeals, with par-
ticular reference to the Ninth Circuit. It further directed it to submit by Decem-
ber 18, 1998, recommendations to the President and Congress on changes in
circuit boundaries or structure as may be appropriate for the expeditious and
effective disposition of the appellate caseload, consistent with fundamental con-
cepts of fairness and due process.

We have, as directed, given particular attention to the Ninth Circuit and its
court of appeals but have done so as part of our examination of the nationwide
system of appellate courts. The thirteen United States courts of appeals are in
practical effect courts of last resort: the Supreme Court reviews but a small
fraction of their decisions. If we are to have a rule of law, those courts must
function effectively, rendering decisions promptly and consistently and through
a process that accords to every case the deliberative attention of the judges.
Those courts are operating under the pressure of caseload increases that have
transformed them into different judicial entities from what they were at mid-
century. The pressures continue, and there is little likelihood that caseloads and
work burdens on the judges will lessen in the years ahead.

Fundamental to the Commission’s analysis is the distinction between a cir-
cuit as a territorial-administrative unit of the federal judiciary and the circuit’s
court of appeals, an adjudicative body, the highest of numerous courts in each
circuit. Our study has revealed that the administration of the Ninth Circuit is,
at the least, on a par with that of other circuits, and innovative in many respects.
We see no good reason to split the circuit solely out of concern for its size or
administration.

Neither do we see a need to split the Ninth Circuit in order to solve prob-
lems having to do with the consistency, predictability, and coherence of circuit
law. The quality of a circuit’s decisional law is a function of its court of appeals
as an adjudicative body, and is largely unrelated to the administration of the
circuit. Some who believe that high quality decisional law is best achieved in a
decisional unit that is smaller than the number of judgeships now authorized
or needed in the future for the Ninth Circuit Court of Appeals have argued that
the circuit should be split, because splitting circuits has been the way that courts
of appeals, deemed too large, have been reduced to optimal levels in the past.

But to split the Ninth Circuit in an effort to correct these and other condi-
tions would deprive the courts now in the Ninth Circuit of the administrative
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advantages afforded by the present circuit configuration and deprive the West
and the Pacific seaboard of a means for maintaining uniform federal law in that
area. We conclude that such a step should not be taken unless there is no other
means of responding to perceived problems in the court of appeals and of
creating an effective adjudicative structure within the existing circuit bound-
aries. We believe there is an effective alternative for the Ninth Circuit Court of
Appeals, that should also be made available to all courts of appeals as they grow,
through the organization of the court into divisions, thereby creating smaller
decisional units.

Therefore, we recommend that Congress enact a statute organizing the Ninth
Circuit Court of Appeals into three regionally based adjudicative divisions—
the Northern, Middle, and Southern—each division with a majority of its judges
resident in its region, and each having exclusive jurisdiction over appeals from
the judicial districts within its region (Chap. 3, sec. D). Each division would
function as a semi-autonomous decisional unit. To resolve conflicts that might
develop between regional divisions, we recommend a Circuit Division for con-
flict correction, which would replace the current limited en banc system. With
from seven to eleven judges serving together on each regional division over an
extended period of time, this plan would increase the consistency and coher-
ence of the law, maximize the likelihood of genuine collegiality, establish an
effective procedure for maintaining uniform decisional law within the circuit,
and relate the appellate forum more closely to the region it serves. The circuit
would remain intact as an administrative unit, functioning as it now does.

If Congress were to reject our recommendation to restructure the court of
appeals and decide instead to split the circuit, the challenge of finding a work-
able solution is daunting. We examined over a dozen proposals and found each
without merit. We describe the only plans that are even arguable in Chap. 3, sec.
E, but each is flawed and we endorse none of them.

Mindful of the Commission’s charge relating to the federal appellate system
nationwide, we have developed the concept of divisional organization not only
as a solution to the immediate Ninth Circuit situation but also as an alternative
to circuit splitting for all other courts of appeals as their size increases. Many
of the reasons offered for splitting the Ninth Circuit would counsel the imme-
diate or near-term splitting of several other circuits as well. Circuit splitting is
not a feasible long-range means of creating smaller appellate courts, however.
We agree with our predecessor body, the Commission on Revision of the Fed-
eral Court Appellate System, which in 1973 concluded that no regional circuit
should consist of fewer than three states. Courts of appeals in regional circuits
of only one or two states are unlikely to be able to fulfill the federalizing func-
tion that the nation expects of its intermediate courts of appeals. Applying that
principle, there are now eight circuits (not counting the D.C. Circuit) that cannot
be split. Yet the courts of appeals in those circuits are likely to continue to expand.

Enactment of our recommended divisional organization of the Ninth Cir-
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cuit Court of Appeals would create a model that could be copied or adapted in
later years by courts of appeals in other circuits. With that in view, we also
recommend that Congress enact a statute of general applicability authorizing
any court of appeals with more than fifteen judgeships to organize itself into
adjudicative divisions (Chap. 4, sec. A). The statute that we recommend would
leave much leeway to each court in designing a divisional structure, and there
are various ways that can be done. The Ninth Circuit regional plan that we
describe here is only one model.

Apart from authorizing a divisional structure in the large appellate courts,
Congress can best equip those courts to cope with future, unforeseen condi-
tions by according them a flexibility they do not now have. Rather than impose
a fixed set of structures or procedures for all courts of appeals, we recommend
statutes that would give the courts of appeals and the circuit councils a flexibil-
ity, within a prescribed framework, to shape structure and process to fit the
particular needs of each court as they emerge over time. Specifically, we recom-
mend that Congress authorize each court of appeals to decide some cases through
panels of two rather than three judges (Chap. 4, sec. B) and authorize circuits
to establish district court appellate panels (DCAPS) to provide appellate review
in designated categories of cases with panels of two district judges and one
circuit judge, with discretionary review available thereafter in the court of appeals
(Chap. 4, sec. C).

Collectively, the options that our recommended measures would provide to
the appellate courts—to organize themselves into adjudicative divisions, to
function selectively through two-judge panels, to establish district court appel-
late panels—should equip the courts of appeals with an ability, structurally and
procedurally, to accommodate continued caseload growth into the indefinite
future, while maintaining the quality of the appellate process and delivering
consistent decisions—assuming, of course, that the system has the necessary
number of judges and other resources.

Given its statutory charge, a majority of the Commission does not address
overall federal jurisdiction. We did, however, consider the structural implica-
tions of some specific aspects of appellate jurisdiction. We recommend that
Congress not authorize direct court of appeals review of bankruptcy decisions,
pending further study by the Judicial Conference. We also analyze the proposal
that court of appeals jurisdiction be made generally discretionary but make no
specific recommendation (Chap. 5, sec. B), and discuss the place of the U.S.
Court of Appeals for the Federal Circuit in the federal appellate system, indi-
cating certain categories of cases that have been suggested for that appellate
resource, again without making any specific recommendations (Chap.5,sec. C).

We submit this report to the President and Congress to discharge our statu-
tory responsibility, and to provide alternative structures for the federal courts
of appeals that we believe will further the administration of justice in our country
for years to come.

Xi



Chapter 1
The Commission: Creation, Mission, and Activities

Congress created the Commission on Structural Alternatives for the Federal
Courts of Appeals in Pub. L. No. 105-119, signed by the President on November
26,1997. Appendix A contains the text of the statute. This is the final report that
sections (a)(1) and (6) of the statute directed the Commission to submit to the
President and Congress within a year after the appointment of a quorum of
Commission members.

A. Background

Congress created the Commission in the wake of disagreement within the
Congress and the country over the desirability of splitting the Ninth Circuit
into two or more separate circuits, and if it were to be split, how best to do so.
In 1973, the Commission on Revision of the Federal Court Appellate System
recommended splitting both the Fifth and the Ninth Circuits.! More recent
proposals to split the Ninth Circuit have been introduced in Congress, and at
the same time, others proposed instead creation of a study commission.? In
1997, the Senate approved a bill that would have split the Ninth Circuit, but the
House of Representatives did not concur. The result was passage of the Act
creating this Commission.

B. Commission Structure and Activities
1. Creation and composition

On December 19, 1997, Chief Justice William H. Rehnquist appointed the
Commission’s five members pursuant to the statute’s directive that he do so
within thirty days of its enactment.® The Chief Justice appointed as commis-
sioners Retired Supreme Court Justice Byron R. White, Judge Gilbert S. Merritt
of the U.S. Court of Appeals for the Sixth Circuit, Judge Pamela Ann Rymer of
the U.S. Court of Appeals for the Ninth Circuit, Judge William D. Browning of
the District of Arizona, and N. Lee Cooper, Esq., a member of the Alabama bar
and past president of the American Bar Association.

The statute directed the Commission to elect “a chair and vice chair.” At its
first meeting, on January 16, 1998, the Commission elected Justice White as
chair and Mr. Cooper as vice chair. The statute also authorized the Commission

1. Commission on Revision of the Federal Court Appellate System, The Geographical Bound-
aries of the Several Judicial Circuits: Recommendations for Change (1973).

2. See, e.g., S. Rep. 104-197, 104th Cong., 1st Sess., 16-17 (1995).

3. The statute is silent on the branch of government, if any, of which the Commission is a part.
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to appoint an Executive Director, and the Commission at its first meeting voted
to ask Professor Daniel J. Meador to assume that post, an assignment he ac-
cepted. Brief biographies of the Commission members and the Executive Di-
rector are in Appendix B.

Pursuant to another provision in the statute, the Administrative Office of
the U.S. Courts (AO) provided the Commission “administrative services” and
the Federal Judicial Center (FJC) provided it “research services.” The only other
Commission staff consisted of one full-time secretary in the Commission office
and a research assistant at the University of Virginia Law School. In light of the
small size and limited authorized life of the Commission, it decided not to
create formal advisory groups or subgroups or to retain officially designated
reporters, as some earlier commissions have done.

The AO created an office for the Commission in the Thurgood Marshall
Federal Judiciary Building, and the AQO’s Office of Public Affairs provided its
services to the Commission.

2. Activities in pursuit of statutory charge

Although the need to study the Ninth Circuit was the major impetus for the
Commission’s creation, the statute charged it with a broader task. First, Con-
gress directed it to “study the present division of the United States into the
several judicial circuits” and “study the structure and alignment of the Federal
Court of Appeals system, with particular reference to the Ninth Circuit.*

Second, Congress told the Commission to “report to the President and the
Congress its recommendations for such changes in circuit boundaries or struc-
ture as may be appropriate for the expeditious and effective disposition of the
caseload of the Federal Courts of Appeals, consistent with fundamental con-
cepts of fairness and due process.”

The statute directed the Commission to conduct its studies during the ten
months following its appointment and to file its report with the President and
Congress two months later.®

a. Hearings and other means of receiving information

Pursuant to its study function, the Commission, in its first month, reviewed
previous studies of the appellate system, workload information developed by
the FJC, and some other statistical data provided by the AO. At its second meeting,
on February 17, the Commission scheduled and announced nationwide through

4. Sec. 305(a)(1)(B)(i, ii), Pub. L. No. 105-119, 111 Stat. 2491.

5. Sec. 305(a)(1)(B)(iii), Pub. L. No. 105-119, 111 Stat. 2491. Our statutory recommendations,
throughout the report, are directed to the President and the Congress, although for convenience the
text may often say only “We recommend that Congress” or words to that effect.

6. Sec. 305(a)(6), Pub. L. No. 105-119, 111 Stat. 2491.
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correspondence and press releases six public hearings, starting in Atlanta on
March 23, and subsequently in Dallas, Chicago, New York, Seattle, and finally,
on May 29, in San Francisco. Pursuant to the statute,” at least two commission-
ers were present at each hearing. Tape recordings of the hearings were provided
to commissioners not able to be present. A total of eighty-nine witnesses testified
at the six hearings. Sixty-four of those appeared at the Seattle and San Francisco
hearings.

The Commission also invited anyone not testifying to submit a written state-
ment, and received ninety-two such statements. The AO created a website for
the Commission (http://app.comm.uscourts.gov) and placed on it verbatim
transcripts of the hearings and statements of witnesses who testified or submit-
ted written comments in lieu of testifying. The Executive Director wrote to
each judge of the courts of appeals closest to the respective hearing sites, in-
forming them of the hearing and inviting their testimony. For the two hearings
in the Ninth Circuit, he likewise wrote to all chief district judges in the circuit
and to all members of Congress from states within the circuit. Justice White
wrote to each member of the Senate and House Judiciary Committees, to each
U.S. Supreme Court Justice, and to each circuit chief judge, inviting comments
and suggestions regarding the Commission’s work.

Because the Commission held no public hearing in Washington, D.C., the
Chair and the Executive Director met with judges of the U.S. Court of Appeals
for the Federal Circuit and the U.S. Court of Appeals for the District of Colum-
bia Circuit to obtain their views. For a similar purpose, the entire Commission
met with representatives from the Department of Justice and the White House
Counsel’s office. Early in its life, the Commission also convened a meeting with
a small number of law professors in order to learn more about pertinent re-
search and writings on the federal appellate system. At the request of the Ex-
ecutive Committee of the Judicial Conference of the United States, the Com-
mission gave status reports on its work to the Conference through the
Conference’s Committees on Court Administration and Case Management, and
on Federal-State Jurisdiction. The Executive Director kept the staff counsel for
the House and Senate Judiciary Committees and their pertinent subcommit-
tees advised of the Commission’s work and made himself available to them for
consultation.

b. Research

Upon appointment, commissioners and the Executive Director presented the
FJC with preliminary discrete research requests, most of which could be an-
swered by assembling information already available. At its April 9 meeting, the
Commission endorsed the outlines of a limited research agenda to gather ad-
ditional information about areas of analysis the Commission identified as high

7. Sec. 305(a)(2)(E), Pub. L. No. 105-119, 111 Stat. 2491.
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priorities for its work. Pursuant to this and later requests, FJC personnel pre-
pared numerous special analyses of appellate workload and related informa-
tion for the Commission’s use, only a small part of which is set out in this
report.?

In consultation with the Commission, the FJC also prepared and adminis-
tered separate surveys of circuit and district judges, both active and senior.
Completed surveys were received from 207 circuit judges (an 85% response
rate) and 726 district judges (an 81% response rate). A third survey was sent to
a national sample of more than 5,600 lawyers who had handled appeals in the
federal courts in the preceding twelve months. Completed surveys were received
from 3,017 lawyers (for a response rate of 54%). The responses from all three
surveys form an important part of the Commission’s analysis.

To facilitate meaningful comparisons of the courts of appeals, the FIC also
prepared profiles of the case-management procedures that each court of ap-
peals uses; differences in procedures can affect the comparability of statistical
information about each court’s performance. Justice White wrote to the chief
circuit judges to enlist their cooperation and that of their courts and court
staffs in the development of these profiles. FIC staff analyzed similarities and
differences in the courts’ procedures for the Commission.®

The AO provided the Commission with additional statistical reports on the
work of the courts of appeals and with other information concerning the fed-
eral judiciary.

c. Draft report and final report

The Commission determined at its April 9 meeting to prepare and disseminate
a draft report of its tentative recommendations, so as to receive public com-
ment before submitting its final report. On October 7, 1998, the Commission
made the draft report available on its website. Written copies were distributed
to more than 1,200 interested parties, including all who testified or submitted
written statements to the Commission. The Commission invited written com-
ments on the tentative report, to be received by November 6, 1998. It received
76 comments, all of which were posted for review on the Commission’s website.

8. The statistical data that bear most directly on the arguments that have been made to us come
from information regularly reported by the courts of appeals to the Administrative Office of the
U.S. Courts. The Federal Judicial Center periodically converts the court-submitted AO information
into an integrated database and makes it available through the Inter-University Consortium for
Political and Social Research (ICPSR) at the University of Michigan. The FJC analyses on which we
relied are set out in the Commission’s Working Papers, along with directions on how to obtain the
underlying data from ICPSR to verify or extend the analyses.

9. A summary of this analysis is included in the Commission’s Working Papers, as are results of
the surveys.
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C.Budget

The statute authorized an appropriation of $900,000 for Commission activi-
ties,’® which amount Congress appropriated in the same statute creating the
Commission. At the date of this final report, the Commission estimates it will
incur total direct costs of approximately $500,000 chargeable to its appropria-
tion.

D. Considerations Informing Deliberations and
Recommendations

Before proceeding with our analysis and the development of our recommen-
dations concerning the federal appellate system, we think it appropriate to state
several matters that have guided and influenced our deliberations.

1. Sources of information and analysis

We have described above and in Chapter 3 the different means by which we
have gone about our work. Throughout that work, we have benefited also from
the analyses in previous studies of the federal appellate courts specifically or the
federal judicial system generally. These include the Judicial Conference’s 1995
Long Range Plan for the Federal Courts, and the 1990 Report of the Federal Courts
Study Committee. We are particularly in the debt of the Commission on Revi-
sion of the Federal Court Appellate System, chaired by Senator Roman Hruska
(thus informally known as the Hruska Commission). Like this Commission,
the Hruska Commission had as a major concern the Ninth Circuit. That Com-
mission submitted its first report, The Geographical Boundaries of the Several
Judicial Circuits: Recommendations for Change, exactly twenty-five years ago.
That report provided valuable analysis and criteria that have informed our work
and sharpened our perspective. However, during the quarter century since that
report, vast changes have occurred in the federal appellate system and particu-
larly the Ninth Circuit, which lead us to a different conclusion.

We have also given special attention to the views of judges in the Ninth
Circuit and elsewhere. In our system, judges are both producers and consumers
of the products of the courts of appeals, and they have unique insights from
both perspectives. Reports of their experiences have been an important source
of information for the Commission, as have their opinions about proposed
structural alternatives for the federal appellate system. At the same time, the
Commission does not regard the preferences of judges as dispositive, and has
not treated them as such in developing its recommendations.

10. Sec. 305(b), Pub. L. No. 105-119, 111 Stat. 2491.
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2. Jurisdiction and structure

Structure and circuit alignment in the federal appellate system are profoundly
affected by the volume of appeals. That volume, in turn, is significantly driven
by the jurisdiction of the federal district courts. The Commission recognizes
that significant changes need to be made in the jurisdiction of the federal dis-
trict courts, but because of our statutory charge, the majority of the Commis-
sion makes no recommendations in that regard. But we do note that restraint
in conferring new jurisdiction on the federal courts, particularly in areas tra-
ditionally covered by state law and served by state courts, should not be over-
looked. Maintaining an appropriate balance of federal-state jurisdiction is an
important way to keep the federal caseload at a level that enables the federal
courts, including the courts of appeals, to perform their core constitutional
functions within our federal system. Nor should the possibility of curtailing
diversity of citizenship jurisdiction be overlooked, at least to the extent that it
has outlived its historic justifications. On these points, see the additional views
of Judge Merritt, joined by Justice White, following Chapter 6. Chief Justice
Rehnquist, in commenting on the Commission’s Tentative Draft Report, noted
not only his agreement with our statement on the need for significant changes
in the jurisdiction of the federal courts, but his agreement as well with the
separate statement of Judge Merritt and Justice White that changes in diversity
jurisdiction are needed, in particular the elimination of in-state plaintiffs’ di-
versity jurisdiction.

3. Considerations of judicial independence and
judicial administration

There is one principle that we regard as undebatable: It is wrong to realign
circuits (or not realign them) and to restructure courts (or leave them alone)
because of particular judicial decisions or particular judges. This rule must be
faithfully honored, for the independence of the judiciary is of constitutional
dimension and requires no less.

In conducting our analysis and developing our recommendations, we have
proceeded on the premise that decisions about judicial structure and circuit
alignment should be based on objective and principled considerations of sound
judicial administration. Moreover, such decisions should be made with a long-
range perspective and not be motivated by short-range, temporary circum-
stances. Views about the merits or correctness of specific judicial decisions or
about individual judges currently serving on a court are transient matters and
are inappropriate bases for constructing long-range institutional arrangements.



Chapter 2
The Federal Appellate System: Past and Present

This chapter sketches the history and evolution of “the present division of the
United States into the several judicial circuits” and “the structure and align-
ment of the Federal Court of Appeals system.”** The number, boundaries, and
functions of judicial circuits have changed over time, as have the functions and
operations of those circuits and the appellate courts in each.

A. Creating the Geographic Design of the System

The Judiciary Act of 17892 implemented the Constitutional provision that“The
judicial power of the United States shall be vested in one Supreme Court, and
in such inferior courts as the Congress may from time to time ordain and es-
tablish.”3 It created a federal judicial district and a one-judge district court in
each of the then-eleven states, largely for admiralty, forfeitures and penalties,
and minor federal crimes and U.S. plaintiff cases. The Act arrayed the districts
into an eastern, a middle, and a southern circuit. Circuit courts sat twice each
year in each district of the respective circuits to hear diversity of citizenship
cases, major federal crimes, and larger U.S. plaintiff cases. They also had a lim-
ited appellate function for some of the larger civil and admiralty cases in the
district courts.™

Rather than create separate judgeships for the system’s major trial courts,
Congress directed Supreme Court justices to travel around each circuit to con-
vene circuit courts with the respective district judges. This approach saved the
money a separate corps of judges would require, exposed the justices to the
state laws and legal practices that affected the Supreme Court docket, and pro-
moted familiarity with the government in the country’s far reaches.

The circuits, thus, were a means of allocating the trial work of Supreme
Court justices. Each circuit was served by two of the six justices. By 1802, Con-
gress had realigned the three circuits into six (see Figure 2-A), each served by
one justice. Then, as states joined the Union, Congress created new circuits and
gradually enlarged the Supreme Court to provide justices for their circuit courts.

11.Pub. L. No. 105-119, § 305 (a)(1)(B)(i, ii), 111 Stat. 2491. The maps and much of the analy-
sisin sections A and B of this chapter are drawn from Russell Wheeler & Cynthia Harrison, Creating
the Federal Judicial System (Federal Judicial Center 2d ed. 1994), which contains additional maps
chronicling the evolution of the federal appellate system. (This chapter omits many of the specific
statutory and source materials, although they may be found in Creating the Federal Judicial System
and secondary sources cited there.)

12. Act of Sept. 24, 1789, ch. 20, § 1, 1 Stat. 73.

13. U.S. Const. art. I11, 8 1.

14. Act of Sept. 24, 1789, ch. 20, 88 21 & 22, 1 Stat. 83-84.
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Figure 2-A
The Circuits in 1802
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Between 1789 and 1866, Congress realigned the circuits thirteen times, in
each case to adjust the Supreme Court Justices’ trial court assignments. The
number of circuits reached its nineteenth century high point in 1855 (see Fig-
ure 2-B), when Congress added to the nine numbered circuits a separate Cali-
fornia circuit for the large number of land claims stemming from the gold rush.®®
As a harbinger of future judgeship arrangements, Congress also created the
position of circuit judge for the California circuit. It did so in part because as
the Court’s docket grew, the Justices spent less time riding circuit.

President Lincoln’s 1861 state of the union message reflected an emerging
consensus when it warned that “the country has outgrown our present judicial
system.”:® The 1855 configuration shown in Figure 2-B, for example, left out-
side of the circuit system districts in Arkansas, Florida, Georgia, lowa, Texas,
and Wisconsin. Lincoln knew that the circuit system could not accommodate
the western territories that would become states without making the Supreme
Court “altogether too numerous for a judicial body of any sort.” Equally unac-
ceptable was leaving some states out of the circuit system.

15. Act of Mar. 2, 1855, 10 Stat. 631.
16. Message to Congress (Dec. 3, 1861), in 5 The Works of Abraham Lincoln 41-42 (R. Basler
ed., 1953).
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Figure 2-B
The Circuits in 1855
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A partial solution was in place by the end of the decade. Lincoln had pro-
posed fixing the Supreme Court at a “convenient number,” irrespective of the
number of circuits, and then dividing the country “into circuits of convenient
size,” to be served by the Supreme Court justices or by separate circuit judges,
or both. Although Congress created a tenth seat on the Court in 1863 to accom-
modate the reconfigured Tenth Circuit of California and Oregon,” it soon un-
did that step, reducing the number of justices from ten to eight and then, by
1870, fixed the number at nine, where it has been ever since.’® Also, in 1869
Congress created nine circuit judgeships—one in each circuit—because the
Supreme Court justices could attend only a fraction of the circuit court ses-
sions. Finally, an 1866 statute® redrew most of the circuit boundaries (see Fig-
ure 2-C), creating boundaries that are largely still in existence. Since 1866,
Congress has accommodated new states by adding them to existing circuits
rather than creating new circuits.

17. Act of Mar. 3, 1863, 12 Stat. 794.
18. Act of Apr. 10, 1869, 16 Stat. 44.
19. Act of July 23, 1866, 14 Stat. 209.
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Figure 2-C
The Circuits in 1866

B. Establishing the Appellate System

Although the system’s geographic contours were largely set by 1866, it would
be more than two decades before Congress created separate intermediate ap-
pellate courts for each circuit. A near-breakdown of the judicial system brought
that design into existence. After the Civil War, statutes promoting economic
growth and enforcing the Reconstruction Amendments fueled a vast expansion
of judicial business. The Judiciary Act of 1875% authorized a general federal
question jurisdiction for cases involving $500 or more, thereby making the federal
trial courts “the primary and powerful reliances for vindicating every right given
by the Constitution, the laws, and treaties of the United States.”!

This large increase in work, almost no increase in judgeships, and a struc-
ture designed for a different era, resulted in “the nadir of federal judicial ad-

20. Act of Mar. 3, 1875, 18 Stat. 470.
21. Felix Frankfurter & James Landis, The Business of the Supreme Court 64-65 (1928).

10
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ministration.”?? By the 1880s, district judges sitting alone handled close to 90%
of the circuit court caseload and often sat on appeals from their own deci-
sions.? Appellate review was statutorily foreclosed in many cases—almost all
criminal cases and in all civil cases involving less than $5,000.% Even so, the
Supreme Court’s docket grew steeply. From 310 cases in 1860, the Court’s docket
increased to 1,816 in 1890.% The Court, obliged to decide almost all cases brought
to it, fell years behind. The search for a solution was compounded by conflict
between Northern and Eastern interests that wanted a strengthened federal court
system and Southern and Western interests that did not. Congress considered
numerous proposals to expand federal appellate capacity, such as an interme-
diate court of appeals and an enlarged Supreme Court, sitting in divisions.

The culmination of this controversy was the Circuit Court of Appeals Act
of 1891,% fashioned by Senate Judiciary Committee chairman William Evarts
of New York. It created a new court—the circuit court of appeals—in each of
the nine circuits and shifted to these new courts much of the Supreme Court’s
appellate caseload. In doing so, it made the federal district courts the system’s
primary trial courts.?” As a result of the Act, circuit boundaries no longer allo-
cated Supreme Court justices’ trial court duties; rather circuit boundaries defined
the territorial reach of appellate court jurisdiction.

Each court of appeals consisted of the circuit judgeship created in 1869 and
another created by the 1891 Act, with either a district judge or a Supreme Court
justice as the third judge. It provided direct Supreme Court review as of right
from the district courts in some categories of cases and from circuit courts of
appeals in others. The Act routed all other cases—notably criminal, diversity,
admiralty, revenue, and patent cases—to the courts of appeals for final dispo-
sition. The appellate court could certify questions to the Supreme Court, or the
Supreme Court could grant review by certiorari. The Act’s effect on the Su-
preme Court was immediate—filings dropped from 623 in 1890 to 275 in 1892.¢

22. Paul M. Bator et al., Hart & Wechsler’s The Federal Courts and the Federal System 37 (3d
ed. 1988).

23. Frankfurter & Landis, supra note 21, at 79.

24. Act of Feb. 16, 1875, 18 Stat. 315.

25. Frankfurter & Landis, supra note 21, at 101-02.

26. Act of Mar. 3, 1891, 26 Stat. 826.

27. The old circuit courts were abolished, albeit not until 1911. Act of Mar. 3, 1911, § 301, 36
Stat. 1087, 1169.

28. Frankfurter & Landis, supra note 21, at 102.

11
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C. Evolution of the Supreme Court’s Discretionary Docket

Twentieth-century changes in the appellate system have in the main been func-
tional, not structural. One such change occurred in the first half of the century:
the Supreme Court’s transformation from a law-declaring and error-correcting
court into a court almost exclusively for law declaring. Under the Evarts Act, the
forum for direct review of trial-level decisions shifted from the Supreme Court
to new circuit courts of appeals, and the 1925 “Judges’ Bill”# significantly
enhanced the Court’s discretionary jurisdiction through the writ of certiorari.
The 1925 statute thus helped the Court to serve the objectives that Chief Justice
Taft enunciated in arguing for its passage: “expounding and stabilizing prin-
ciples of law . . ., passing upon constitutional questions and other important
questions of law for the public benefit [and preserving] uniformity of decision
among the intermediate courts of appeals.”® The culmination of this extension
of discretionary jurisdiction came in 1988, when Congress removed almost all
vestiges of the Court’s obligatory jurisdiction.®

Table 2-1 shows that the Court’s plenary docket has remained relatively steady,
but courts of appeals’ merits dispositions have grown by 1,000%. The result is
a greatly reduced percentage of courts of appeals decisions reviewed by the
Supreme Court. The Court has been able to develop as a national law-declaring
court, while the courts of appeals have become the only federal error-correcting
courts, for practical purposes, the federal appellate courts of last resort.

Table 2-1
Supreme Court Review of Federal Courts of Appeals Decisions®

Percentage of Merits

Supreme Court Plenary Court of Appeals Decisions Given

Decisions in Cases Decisions on Supreme Court

Year from Courts of Appeals the Merits Plenary Review
1950 70 2,355 3.0%
1978 101 8,850 1.1%
1984 124 14,474 0.9%
1997 76 26,566 0.3%

29. Act of Feb. 13, 1925, 43 Stat. 936.

30. Frankfurter & Landis, supra note 21, at 257 (quoting 1922 testimony before the House).

31. Act of June 27, 1988, Pub. L. No. 100-352, 102 Stat. 662.

32. Supreme Court plenary disposition data are drawn from the annual Supreme Court review
in the November issue of the Harvard Law Review. Those annual Supreme Court reviews do not tell
whether a case was heard below by a three-judge district court or a court of appeals. The figure for
1997 was drawn from the Supreme Court database at Cornell University’s Legal Information Insti-
tute. Data on regional courts of appeals’ merits decisions are from Administrative Office of the U.S.
Courts, Annual Report of the Director, 1950, 1978, 1984, and 1997 (Table B-1); Federal Circuit data
from Annual Report, 1984 (Table G-3b) and 1997 (Table B-8).

12
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D. Transformation of the Courts of Appeals and Their Work

The courts of appeals of 1998 are very different bodies from what they were 100
years ago. Changes in the nature and size of their workloads required courts to
request more judges and to adapt their procedures to the changed circumstances.

1. Growth in judgeships and workload

The intermediate appellate courts grew gradually during the first part of the
1900s and more rapidly since then.®* As displayed in Table 2-2, four decades
after their creation, the modal number of judgeships in the courts of appeals
had risen to four. As they grew, the courts began to sit in more than one panel
of three, convening occasionally en banc, a practice approved by the Supreme
Court and then codified in the 1940s.3* By 1950, the modal number of judge-
ships had risen to six. By 1984, the modal number had risen to twelve.

-Srﬂgi?nza_rzy of Authorized Circuit Judgeships for Selected Years, 1892-1990
Largest Smallest Modal Total
Year Court Court Court Judgeships
1892 3 2 2 19
1930 5 3 4 55
1950 9 3 6 75
1964 9 3 9 88
1978 26 4 11 144
1984 28 6 12 168
1990 28 6 12 179

Note: Years 1930-1978 combine the Court of Customs and Patent Appeals and Court of Claims;
1984 and 1990 include the Court of Appeals for the Federal Circuit.

33. The data in this paragraph and the next one, and in Table 2-2, are from Administrative
Office of the U.S. Courts, History of Federal Judgeships, Table K (1991, rev. 1998).

34. As more courts grew larger than three judgeships in the 1930s, some of them provided by
rule for convening en banc for some cases. The Supreme Court upheld this practice in 1941, Textile
Mills Secs. Corp. v. Commissioner of IRS, 314 U.S. 272, 278 (1941), clarifying ambiguities left over
from the Evarts Act, and in the 1948 revision of the Judicial Code, Congress specifically authorized
the courts of appeals to order hearings or rehearings en banc (currently codified as 28 U.S.C. § 46(c)).

13
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The work assigned to these courts, however, has increased disproportion-
ately to the increase in judgeships, as shown in Table 2-3. Over the last 100
years, filings per appellate judgeship have increased by almost a factor of six. By
contrast, filings per judgeship in the district courts have not even doubled.

Table 2-3%
Authorized District and Circuit Judgeships and Filings per Judgeship

District Courts Courts of Appeals

Filings per Filings per
Year Judgeships  Filings Judgeship Judgeships  Filings Judgeship
1892 64 18,388 287 19 841 44
1930 139 135,630 976 55 3,532 64
1950 212 92,342 436 75 5,443 73
1964 301 98,663 328 88 6,736 77
1978 510 174,753 343 144 19,657 137
1984 571 298,330 523 168 32,616 194
1990 645 266,783 414 179 42,364 237
1997 646 314,527 487 179 53,688 300

Note: Years 1930-1978 combine the Court of Customs and Patent Appeals and Court of Claims;
appellate filings and judgeships for 1984-1997 include the Court of Appeals for the Federal Circuit.

By any measure, the courts of appeals of today are handling more cases, and
more work, than their predecessor courts. With only brief respites after new
judgeship bills took effect, circuit judges have been faced with relentlessly in-
creasing caseloads since the beginning of the upswing in appeals in the 1960s.
Although increases in judgeships have been substantial, judgeships have not
increased as rapidly as raw appellate filings. Since 1960, circuit judgeships have
grown by roughly 160%, but appeals per judgeship have grown by 450%. Figure
2-D plots the increase in total filings and filings per judgeship since 1960.

35. Table 2-3 is derived from Annual Report of the Attorney General of the United States (1930);
Richard Posner, The Federal Courts: Challenge and Reform 391-98 (1996) (Tables A-2 and A-3);
Annual Report of the Director of the Administrative Office of the U.S. Courts, using pertinent
tables for the relevant years; and Administrative Office of the U.S. Courts, History of Federal Judge-
ships, Table K (1991, rev. 1998).

14
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Figure 2-D
Appeals Filed and Appeals per Circuit Judgeship, Regional Courts of
Appeals, 1960-1997
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Perhaps as important as the increase in the numbers of appeals is the change
in the nature of those appeals over time. As Table 2-4 shows, appeals of all types
have increased, but the proportion of the courts’ dockets accounted for by each
type has changed. Most striking is the overall effect of the increase in appeals
associated with the growth in criminal prosecutions. There has been substantial
growth in direct criminal appeals over the past few decades, most dramatically
since November 1987, the effective date of the sentencing guidelines developed
and promulgated pursuant to the 1984 Sentencing Reform Act.*® After a slight
decline in the 1970s and early 1980s, criminal appeals rose precipitously—from
4,377 in 1981 to 10,740 in 1997. There were several apparent causes—stepped-
up prosecutorial efforts, the sentencing guidelines themselves, the mandatory
minimum sentences that became increasingly common in the 1980s,*” and the
availability of appellate review of sentences even after a guilty plea.®® Along
with the increase in direct criminal appeals came the growth in civil suits by
incarcerated prisoners, including motions to vacate sentence and petitions for
writs of habeas corpus (both technically considered civil actions), as well as
suits alleging civil rights violations and unconstitutional conditions of
confinement. Civil suits by prisoners made up about 8% of the docket in 1960,
but more than 30% by 1997. All told, the “criminal-related” portion of the
appellate docket grew from about 24% in 1960 to about 53% in 1997.

36. See U.S. Sentencing Commission, Guidelines Manual 1997, Ch. 1.
37. See the discussion in Report of the Federal Courts Study Committee, April 2, 1990, 133-34.
38.18 U.S.C. § 3742 (1998).
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Table 2-4
Appeal Types Filed in the Regional Courts of Appeals, 1960-1997

1960 1970 1980 1990 1997
Criminal 623 (16%) 2,660 (23%) 4,405 (19%) 9,493 (23%) 10,740 (21%)
U.S. Prisoner 179 (5%) 818 (7%) 1,007 (4%) 2,263 (6%) 4,901 (9%)
Other U.S. Civil 609 (16%) 1,349 (12%) 3,647 (16%) 4,363 (11%) 3,809 (7%)
Private Prisoner 111 (3%) 1,622 (14%) 2,675 (12%) 7,678 (19%) 11,287 (22%)
Other Priv. Civil 1,423 (36%) 3,212 (28%) 7,525 (32%) 12,812 (31%) 15,429 (30%)
Bankruptcy 132 (3%) 205 (2%) 396 (2%) 1,087 (3%) 1,164 (2%)
Administrative 737 (19%) 1522 (13%) 2,950 (13%) 2,578 (6%) 4,131 (8%)
Other 85 (2%) 274 (2%) 595 (3%) 624 (2%) 810 (2%)
TOTAL FILINGS 3,899 11,662 23,200 40,898 52,271

Note: Figures are for years ending June 30. Because of rounding, percentages may not total 100. The
figures are derived from Annual Report of the Director of the Administrative Office of the U.S.
Courts for the decennial years 1960-1990 (Table B-1) and from an unpublished Table B-1 for the
year ending June 30, 1997 (on file with the Commission).

During the same time, the courts of appeals began to see increasing num-
bers of appeals brought by unrepresented litigants, as Table 2-5 reveals. In 1997,
fully half of the filings in the courts of appeals that were not direct criminal
appeals were appeals by unrepresented parties. Although we cannot tell how
much pro se litigation went on in the courts of appeals in earlier decades, it was
probably relatively uncommon until the growth in prisoner litigation described
above. Much of the pro se docket is still accounted for by prisoners, but it is not
uncommon for other litigants to lack legal counsel—about one-quarter to one-
third of nonprisoner civil appeals from the district courts in 1997 were filed by
unrepresented litigants.

Table 2-5
Estimated Percentage of Appeals Filed by Unrepresented Litigants, 1950—
1997

1950 1960 1970 1980 1990 1997
Percentage of all filings 10% 7% 21% 16% 24% 42%

Percentage of non-criminal filings 11% 9% 27% 20% 32% 50%

Note: 1950-1990 figures are the number of civil appeals by prisoners as a percentage of the national
appellate caseload. Reliable information about pro se status is available only for the last few years, so
only the figures for the year ending Sept. 30, 1997, reflect a direct count of pro se cases.

Like many prisoner cases, appeals filed by unrepresented parties who are
not incarcerated pose special challenges for the courts, but they generally do
not involve as much work for judges as fully counseled cases because they typi-
cally are controlled by well-settled precedent or require a highly deferential

16
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standard of review.* In most courts, central staff attorneys prepare these cases
for decision by a three-judge panel. Many such appeals, even when meritorious,
do not require extensive legal research or conference time, and often they do
not yield published opinions that take a lot of judicial time to craft. Accord-
ingly, the number of filings, while important, is not a sufficient measure of
judicial workload, and should not be taken alone as a sign that the courts are
overwhelmed. Rather, the nature of the work done by the courts of appeals
must be considered; it is likely that the above described changes in the nature
of appeals at least partially account for the ability of the courts of appeals to
cope with much larger caseloads without a commensurate increase in judge-
ships.

2. Responses to growth in judgeships and workload

a. Creating new circuits and courts of appeals

Since 1891, Congress has faced “insistent pressure for further subdivision™® of
the circuits. It has twice split circuits so as to create smaller courts of appeals
that proponents of division said would be more effective. These actions reflected
a view that the only way to deal with a court of appeals deemed to have grown
too large was to reconfigure the circuit of which it was a part. Indeed, for the
same reason, the current debate about the Ninth Circuit has centered on the
question of whether the circuit should be split, even though in reality, the primary
concern is about a court of appeals thought to be growing too large. We offer
in Chapter 3 a new approach—restructuring the court of appeals, but retaining
the circuit. In this chapter, however, we review briefly the two circuit
reconfigurations in this century.

(1) 1929: Creation of the Tenth Circuit and its court of appeals

A 1925 American Bar Association resolution proposed re-examination of the
nine-circuit configuration, citing both that year’s “Judges’ Bill,” which expanded
the Supreme Court’s certiorari jurisdiction and regularized the jurisdiction of
the circuit courts, and the “unequal distribution of the work” of the appellate
courts.”

39. The current formula used in the assessment of circuit judgeship needs discounts pro se
cases by two-thirds to reflect the generally lower judicial time requirements associated with such
cases.

40. Frankfurter & Landis, supra note 21, at 107.

41. To Change the Judicial Circuits of the United States and to Create a Tenth Judicial Circuit:
Hearing on H.R. 5690 before the Committee on the Judiciary, House of Representatives, 70th Cong., 1st
Sess., 38 (1928) (resolution of the ABA was entered into the record) [hereinafter Hearing].
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In February 1928, the House of Representatives took up a bill to create an
Eighth Circuit of Colorado, Kansas, Missouri, New Mexico, and Oklahoma and
a new Ninth Circuit of lowa, Minnesota, Nebraska, North and South Dakota,
and Wyoming (renaming the current Ninth as the Tenth Circuit). Others fa-
vored a three-way split: a five-state Eighth Circuit of the upper midwest (the
Dakotas, lowa, Minnesota, and Nebraska) and two four-state circuits: a new
Tenth Circuit of the lower midwestern states of Arkansas, Kansas, Missouri,
and Oklahoma, and a new Eleventh Circuit of Colorado, New Mexico, Utah,
and Wyoming. Another provision to make New York a single-state Second Circuit
was soon dropped in the face of opposition from judges and lawyers in that
circuit, as were other specific changes, such as placing Arkansas in the Fifth
Circuit. Little Rock lawyer George Rose protested that “Arkansas does most
business with St. Louis . . . and has almost no business with New Orleans;”
furthermore, “[i]f Arkansas is put into the fifth circuit, the judges there will
have to learn Arkansas law, and in the learning will no doubt make many
mistakes.”*?

Debate over the Eighth Circuit, however, persisted into the next Congress,
driven by the circuit’s vast geographic expanse and its perceived effect on the
court’s work. Citing tables on caseloads and the distances between the principal
cities of the Eighth Circuit, the ABA argued that an appellate court sitting over
so large a jurisdiction “can not hope to transact as much business as a station-
ary court.® Furthermore, complained Chief Justice Taft (in the days before
appellate courts sat en banc), such a large circuit creates a need for a large court;
“The six Circuit judges in the Circuit . . . make up two Supreme Courts . . . in
the 8th circuit. And this prevents the uniformity of decision that is very nec-
essary in one Circuit having theoretically only one Circuit Court of Appeals.”*

The judges of the Eighth Circuit conceded a need for some realignment but
differed over the best way to do it. For example, Kimbrough Stone of Kansas
City, then the senior (chief) circuit judge, objected to any characterization of
the Eighth Circuit as backlogged, to which lawyers responded that the court
avoided backlog only by heavy reliance on visiting judges (“1 do not remember
ever having been in that court for a long time and finding three circuit judges
on the bench”).*

Hearings in 1929 ended with near unanimous support for a new Tenth Circuit
cut from the westernmost states of the existing Eighth Circuit and with the
addition of some new judgeships for those two appellate courts and others.

42.1d. at 21.

43.1d. at 40.

44. Quoted in Denise Bonn, The Geographical Division of the Eighth Circuit Court of Appeals
19-20 (1974) (unpublished manuscript on file with the Federal Judicial Center).

45, Hearing, supra note 41, at 32.
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President Coolidge signed the bill on February 28, 1929, creating the bound-
aries shown in Figure 2-E.

Figure 2-E
The Circuits in 1929

=@

(2) 1981: Creation of the Eleventh Circuit and its court of appeals

The statute that created the Eleventh Circuit in 1981* ended a long struggle,
much more intense than that involving the Eighth, over sound judicial admin-
istration, the proper size of appellate courts, the best way to divide the circuit,
and the direction of the civil rights litigation in the federal courts of the Deep
South.*®

46. Act of Feb. 28,1929, Pub. L. No. 71-840, 45 Stat. 1407.

47. Act of Oct. 14, 1980, Pub. L. No. 96-452, 94 Stat. 1994.

48. This account draws heavily on the standard source for the history of the creation of the
Eleventh Circuit, Deborah Barrow & Thomas Walker, A Court Divided: The Fifth Circuit Court of
Appeals and the Politics of Judicial Reform (1988).
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The Judicial Conference in March 1964 had recommended splitting the Fifth
Circuit in order to provide its six states with additional federal appellate judge-
ships without creating a court of appeals of more than nine judgeships.”® That
September, however, the Conference approved a compromise solution, creating
temporary judgeships to assist the Court, pending legislative action on the
Conference’s circuit reconfiguration proposal.®® Mississippi Senator James
Eastland, chair of the Judiciary Committee, wanted to split the Fifth Circuit
between Louisiana and Mississippi, but his House counterpart, Representative
Emanuel Celler, feared that a circuit of Alabama, Florida, Georgia, and Missis-
sippi “might not be so sanguine” in enforcing the Supreme Court’s civil rights
decisions as would the judges from Texas and Louisiana.5! He opposed any
circuit division until the Conference undertook “a survey of the geographical
organization of the entire federal judicial system in the light of population
increases and economic changes.”®?

Disappointed with the inconclusiveness of seven years of appellate proce-
dural innovation, and frustrated with the pervasive controversy over Fifth Cir-
cuit judgeships and attendant circuit splitting recommendations, the Judicial
Conference recommended in 1971 the creation of the Commission on Revision
of the Federal Court Appellate System. Congress thus created the sixteen-per-
son Hruska Commission to study the circuit alignment and the appellate courts’
internal operating procedures and to submit recommendations to the Presi-
dent, the Congress, and the Chief Justice.5® After extensive hearings, the Hruska
Commission filed its report on circuit restructuring in December 1973,%* rec-
ommending splitting both the Fifth and Ninth Circuits,®® but Congress de-
clined to implement either recommendation.

49.1d. at 83.

50. Id. at 3—-4, 116-17. The Conference action is reported at Report of the Proceedings of the
Judicial Conference of the United States 63 (Sept. 1964).

51. Barrow & Walker, supra note 48, at 116-17.

52. The language is the summary of the Celler proposal as reported in Report of the Proceed-
ings of the Judicial Conference of the United States 21 (Mar. 1959).

53. Act of Oct. 13, 1972, Pub. L. No. 92-489. The sixteen commissioners were appointed (four
each) by the Speaker of the House, the President Pro Tem of the Senate, the President, and the Chief
Justice. The Commission was () “to study the present division of the United States into the several
judicial circuits and to report . . . its recommendations for change in the geographical boundaries of
the circuits as may be most appropriate for the expeditious and effective disposition of judicial
business”; and (b) “to study the structure and internal procedures of the Federal courts of appeal
system and to report . . . its recommendations for such additional changes in structure or internal
procedure as may be appropriate for the expeditious and effective disposition of the caseload of the
Federal courts of appeal, consistent with fundamental concepts of fairness and due process.” Id.
§1(a) & (b).

54, Commission on Revision of the Federal Court Appellate System, The Geographical Bound-
aries of the Several Judicial Circuits: Recommendations for Change (Dec. 1973).

55. Id. at 3-4.
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In 1978, as part of the Omnibus Judgeship Act, Congress authorized any
court of appeals with more than fifteen active judges to use divisions for some
court administration tasks and to perform its en banc functions with fewer
than all of its judges.*® This was a compromise that secured passage of the Act,
which increased the size of the Fifth Circuit’s Court of Appeals from fifteen to
twenty-six judgeships (and the Ninth Circuit’s Court of Appeals from eighteen
to twenty-three judgeships). However, after the newly enlarged Fifth Circuit
court held its first en banc hearing—nhaving declined to use the limited en banc
function authorized by the Act—and as the judges attempted to stay current
with the law of the circuit, all the judges agreed that a division was necessary.
(The court also briefly employed the administrative division option that the
1978 statute provided.) The judges petitioned Congress to create an Eleventh
Circuit of Alabama, Florida, and Georgia, and a reconfigured Fifth Circuit of
Texas, Louisiana, and Mississippi. That proposal attracted wide support, and
Congress enacted it after opposition from civil rights organizations ebbed.
President Carter signed the bill to create the Eleventh Circuit on October 15,
1980.

(3) 1982: Creation of the Federal Circuit

Assignificant innovation in the organization of the courts of appeals system was
introduced in 1982, when Congress created the U.S. Court of Appeals for the
Federal Circuit. That court’s appellate jurisdiction is not regionally determined,;
it has jurisdiction over certain types of appeals from all district courts and over
all types of appeals from specified trial courts and administrative agencies. It is
discussed later in Chapter 5.

b. New procedures and supporting personnel

The growth in the volume of appeals, in addition to necessitating more judges
on each court, has wrought two other far-reaching, and related, innovations in
the federal appellate courts in the last third of this century. One is the adoption
of differentiated decisional processes, and the other is the employment of cen-
tral staff attorneys. Both were inventions of necessity, pioneered by the courts
to keep abreast of rising caseloads, but both have proven to be—for part of the
docket—more efficient ways to deliver appellate justice regardless of docket
pressures.

Differentiated decisional processes were adopted when courts recognized
that not every appeal needs the same amount of judicial attention. Some ap-
peals present difficult questions, or questions of great significance to the legal
order, while other appeals present routine issues that are relatively easy to de-

56. Pub. L. No. 95-486, 92 Stat. 1633 (1978).
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cide because the controlling law is well settled. For the latter, many courts began
to find oral argument unnecessary or unhelpful, and the time spent in produc-
ing the traditional fully reasoned published opinion greater than judicial
economy warranted. As cases of this type grew to represent a larger and larger
proportion of appellate dockets, courts developed screening or tracking proce-
dures to review appeals at an early stage and route them through the decisional
process tailored to their difficulty and precedential significance. Under such
tracking systems, some appeals continue to receive the traditional process—
oral argument, conference by the panel, and fully reasoned opinion. Some are
routed to a settlement procedure aimed at achieving an acceptable resolution
of the dispute without expenditure of substantial judicial time. Still others are
decided without oral argument and with a short, often per curiam, memoran-
dum disposition or brief order, typically unpublished. The result, as Table 2-6
shows, is that in several of the courts fewer than a third of the cases decided on
the merits are argued orally; in only three regional courts of appeals was the
argument rate higher than 50% in 1997.

Table 2-6
Percentage of Cases Decided on the Merits in Which Oral Argument Was
Heard in the Regional Courts of Appeals, FY 1997

Ist 2d 3d 4th 5th 6th 7th 8th 9th 10th 11th D.C. Nat’l

All cases 61% 65% 30% 30% 35% 50% 51% 46% 39% 30% 30% 47% 40%

Cases with
counsel 74% 85% 42% 51% 47% 71% 78% 65% 54% 45% 38% 69% 56%

Note: Figures are derived from the Federal Judicial Center’s Integrated Database. See supra note 8.

As the volume and nature of the appellate caseloads changed, so did the
likelihood that an appellate court would publish an opinion explaining its de-
cision, to the point where today, most courts issue published opinions in only
a small percentage of the appeals they decide on the merits, as Table 2-7 reveals.

Table 2-7
Percentage of Cases Decided on the Merits that Resulted in a Published
Opinion in the Regional Courts of Appeals, FY 1997

Ist 2d 3d 4th 5th 6th 7th 8th 9th 10th 11th D.C. Nat’l

All cases 51% 27% 16% 11% 22% 18% 48% 45% 18% 26% 14% 37% 23%

Cases with
counsel 61% 39% 22% 19% 29% 25% 71% 62% 24% 36% 17% 55% 32%

Note: Figures are derived from the Federal Judicial Center’s Integrated Database. See supra note 8.
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For the most part, the decline in oral argument and publication is attribut-
able to the influx of cases involving unrepresented litigants pursuing relatively
simple appeals, many of which present the same issues. As the tables show, the
percentage of cases with counsel that receive argument or published opinion is
generally considerably higher. Because of changes in the nature of the caseload
and in the significance of publication, lower rates of oral argument or opinion
publication cannot automatically be interpreted as a sign of dysfunction in a
court.%

Concurrently with the adoption of these abbreviated internal processes came
the employment of central staff attorneys to help implement the new processes.
Although judges have long had personal (“elbow™) law clerks, the use of a cen-
tral staff working for the court as a whole was genuinely new. Starting in the
early 1970s with a handful of such attorneys, the courts of appeals have greatly
increased their numbers.

Although central staff attorneys were originally employed primarily to help
the courts process cases filed by unrepresented prisoners, in most courts their
duties now extend to other types of cases. In most (but not all) courts, staff
attorneys perform a screening function, reviewing appeals as they become ready
for the court’s attention and routing them into either an oral argument track
or a non-argument track. In all courts, any judge on the panel responsible for
deciding the case may choose to schedule a case for argument, and the panel
may unanimously determine that a case scheduled for argument does not need
it. In addition to preliminarily determining whether a case will be decided with
or without argument, staff attorneys generally review the briefs and records
and prepare memoranda to assist the judges; in some courts they also recom-
mend dispositions and draft proposed opinions, usually in the non-argued cases.

The number of central staff attorney “work units” allocated to each court of
appeals, for the fiscal year beginning October 1, 1998, is shown in Table 2-8.
The number of work units allocated is based primarily on raw filings, so courts
with higher caseloads are entitled to more staff attorneys. However, the alloca-
tions do not precisely reflect the number of staff attorneys actually employed,
because courts have considerable flexibility in how they use the funds allocated
for this purpose.

57. Opinion publication rates declined when the federal judiciary began a deliberate effort to
reduce the cost of law practice and legal services by refraining from publishing opinions that do not
add anything new to the law or help attorneys better predict appellate outcomes. Although court
publication and citation practices vary, “unpublished” opinions are increasingly accessible by elec-
tronic means and in some courts may be cited if no better precedent exists.
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Table 2-8
Central Staff Attorney Positions Allocated to the Regional Courts of Appeals,
FY 1999%

st 2d 3d 4th 5th 6th 7th 8th 9th 10th 1ith D.C.

Work units 9 26 22 29 46 23 15 19 48 17 32 13

As central staffs grew, the number of personal law clerks for circuit judges
also grew, and their functions expanded. At mid-century, each circuit judge had
a single law clerk. Today an active judge may employ three law clerks and two
secretaries or four law clerks and one secretary.

Collectively, this transformation of process and personnel in the courts of
appeals over the last three decades has given rise to concerns among judges,
lawyers, and legal scholars that the quality of appellate decision making may
have been eroded and that there has been undue delegation of judicial work to
non-judges. As to appeals decided without oral argument, the process has be-
come less visible and, when combined with a less than fully reasoned opinion
or cryptic judgment order, raises apprehensions as to the degree of attention
those appeals actually receive from judges themselves. The apprehensions are
intensified when the court uses staff attorneys to draft proposed dispositions,
prompting claims by some critics of an “invisible judiciary,” in addition to as-
sertions of an invisible process, sometimes summarized in the claim that appel-
late courts have become “bureaucratized.”

The Commission has been made aware of these concerns through published
writings, testimony at its public hearings, and written submissions. We have
received suggestions that, to meet these concerns, the appellate courts hear oral
argument in larger percentages of cases, issue a greater number of reasoned
opinions, limit the number of staff attorneys they employ, and be supplied with
a sufficient number of judges to minimize the likelihood of over-reliance on
staff attorneys and law clerks. At the same time, responses to our survey of
practicing appellate lawyers nationwide do not reveal a widespread discontent
with current practices within the federal appellate courts.

We do not minimize the seriousness of these concerns and suggestions.
Indeed, assertions about the decline of the appellate process were among the
reasons Justice White enlisted the cooperation of chief circuit judges in the
preparation of profiles of each court of appeals’ case-management procedures.
After reviewing these profiles and survey results, we conclude that, in general,
the courts have successfully accommodated their increased caseloads by stream-

58. Information supplied by the Administrative Office of the U.S. Courts. The Court of Ap-
peals for the Federal Circuit, which receives its own appropriation, separate from that of the other
courts of appeals, generally employs a central staff of four staff attorneys and four technical advi-
sors.

59. These profiles will be published separately by the Federal Judicial Center in 1999.

24



Chapter 2. The Federal Appellate System: Past & Present

lining their processes and developing efficient methods of appellate case man-
agement. We believe, however, that most courts have streamlined their proce-
dures as much as they can without unacceptably compromising their essential
functions.®® The use of nonjudicial staff, nonargument decision-making pro-
cedures, summary orders or unelaborated dispositions, and other procedural
accommodations to caseload volume have made the courts more efficient, but
at some cost to the appearance of legitimacy of the appellate process, and at
some risk to the quality of appellate justice. Some courts have adopted these
procedures in an effort to avoid requesting new judgeships, because their judges
believe the deleterious effects of expanding the appellate bench outweigh its
benefits. Courts can absorb caseload growth without large judgeship increases
when that growth occurs largely in the types of cases that take little judicial
time to resolve. There is no guarantee—and history does not support the as-
sumption—that caseload growth will be restricted to these areas. \We suggest in
this report structural alternatives to address the effects of growth, when growth
becomes necessary, that will avoid circuit reconfiguration while maintaining
appellate decisional units of acceptable size and enable the courts to continue
to render decisions in a fair, timely, and reasoned manner.

E. The Emergence of the Circuit as an Entity of Federal
Judicial Administration

A final piece in the evolution of “the present division of the United States into
the several judicial circuits” is the emergence of the circuit itself as an impor-
tant administrative entity of the federal judicial system.

During the nineteenth century, circuits were the mechanism for arranging
the trial court obligations of itinerant Supreme Court justices and, after 1869,
of separate circuit judges. Circuits exhibited rudimentary governance elements
as circuit justices watched over the activities of district judges,® but the cre-
ation of a court of appeals for each circuit strengthened their administrative
functions. Congress formalized that function in 1922, when it created the
Conference of Senior Circuit Judges, now the Judicial Conference of the United
States. Supervision of the courts’ budget and personnel resided in the Depart-
ment of Justice, but during their annual gathering the circuits’ senior judges (in
effect the chief judges) reported on the state of their circuits’ appellate and
district dockets and developed suggestions for “uniformity and expedition of
business.”2 The 1922 Act also modified policies on temporary inter- and intra-

60. More than half of the 188 circuit judges who responded to a 1992 FJC survey agreed strongly
or moderately with this view (see Planning for the Future: Results of a 1992 Federal Judicial Center
Survey of United States Judges at 17).

61. Russell Wheeler, The Future of the Judicial Council of the Ninth Circuit—Until 1939, in Long
Range Planning for Circuit Councils 1, 11-13 (Federal Judicial Center 1992).

62. An Act for the Appointment of an Additional Circuit Judge for the Fourth Judicial Circuit,
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circuit assignments by authorizing the senior circuit judge to assign district or
appellate judges of the circuit to temporary duty on other courts within the
circuit, and to petition the Chief Justice for an inter-circuit assignment.®®

In 1939, Congress formalized circuit governance by constituting each circuit’s
appellate judges into a judicial council “[t]o the end that the work of the district
courts shall be effectively and expeditiously transacted.” The councils reviewed
district court workload statistics, and “district judges [were] promptly to carry
out the directions of the council.”® The 1939 law also transferred responsibility
for the national administration of the federal courts, including budget manage-
ment, from the Justice Department to the newly created Administrative Office
of the U.S. Courts, to function under the direction and supervision of the Con-
ference of Senior Circuit Judges. To the judicial sponsors of the 1939 legislation,
however, this was “a very small part of the bill.” Its major feature: “unifying the
administration of justice in the hands of the chief judicial officers of the courts
... [who] shall be furnished the facts with respect to the administration of
justice in their circuits . . . in quarterly reports by the [Director of the Admin-
istrative Office].”®® Congress also mandated an annual conference in each cir-
cuit to include circuit and district judges and members of the bar under rules
prescribed by each court of appeals, “for the purpose of consideration of the
state of the business of the courts and advising ways and means of improving
the administration of justice within the circuit.”®

For several decades, however, the councils and circuit conferences were not
major participants in federal judicial administration. Then-Circuit Judge War-
ren Burger in 1958 challenged the councils to “be managers, not just spectators,
of how the courts are run,”®” and a leading student of the federal courts referred
to them in 1970 as “rusty hinges of federal judicial administration.”®® But in the
last third of the century, Congress and the courts have expanded their mission
(“the effective and expeditious administration of justice within [the respective]
circuit[s]"®), broadened their membership (an equal number of circuit and
district judges, plus the chief judge of the circuit as chair), and authorized
councils to appoint a circuit executive as council staff. Several circuits revamped

for the Appointment of Additional District Judges for Certain Districts, Providing for an Annual
Conference of Certain Judges, and for Other Purposes, Pub. L. No. 67-298, § 2, 42 Stat. 837, 838
(1922).

63. 1d. § 3 at 839.

64. An Act to Provide for the Administration of the United States Courts, and for Other Pur-
poses, Pub. L. No. 76-299, § 306, 53 Stat. 1223, 1224 (1939).

65. Hearings on H.R. 2973 Before the House Comm. on the Judiciary, 76th Cong., 1st Sess. 20
(1939).

66. Supra note 64 at 1224-25.

67. Warren Burger, The Courts on Trial, 22 F.R.D. 71, 82 (1958).

68. Peter Fish, The Circuit Councils: Rusty Hinges of Federal Judicial Administration, 37 U. Chi. L.
Rev. 203 (1970).

69.28 U.S.C. § 332 (d)(1).
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the format and membership of their circuit conferences to create gatherings
more in line with the statutory mission.

Congress has also regularized the tenure of both circuit and district chief
judges, to avoid very brief or very long service. Under a 1982 statute,” a va-
cancy in a chief judgeship is filled by the senior active judge of the court under
the age of 65 and chief judges may serve for no more than seven years, or until
the age of 70. This change derived from a Hruska Commission call to “mini-
mize the impact of a chief judge who lacks administrative abilities, while allow-
ing the chief judges who are good administrators sufficient time to have a
beneficent effect on the functioning of their circuits.”

Table 2-9 and Figure 2-F display current information about the boundaries,
population, size, composition, and number of judgeships within each regional
circuit.

Table 2-9
Circuit Population, Size, Composition, Number of Judgeships

Authorized Judgeships

Population  Area States &
Circuit (est. 7/1/98)  (sq. mi.) Terrs.  Dists.  Circ. Dist. Magis.  Bankr.
First 13,337,709 52,144 4 5 6 29 16 13
Second 21,996,062 61,318 3 6 13 62 44 24
Third 20,901,091 54,328 3 6 14 61 33 21
Fourth 24,829,436 152,289 5 9 15 52 42 24
Fifth 26,521,607 352,394 3 9 17 78 64 28
Sixth 30,236,545 178,714 4 9 16 62 42 38
Seventh 22,929,634 145,777 3 7 11 46 32 28
Eighth 18,498,575 478,233 7 10 11 43 42 22
Ninth 51,453,880 1,347,498 11 15 28 99 96 68
Tenth 14,073,217 554,869 6 8 12 37 42 22
Eleventh 26,459,341 162,606 3 9 12 62 55 37
D.C. 528,964 61 (b.c) 1 12 15 3 1
TOTAL 271,766,061 3,540,231 50 + 94 167 646 511 326

Note: Population estimates obtained from U.S. Census Bureau, Estimates of the Population of States:
Annual Time Series (1997). Circuit, district, and bankruptcy judgeships are from 28 U.S.C. 8§ 44,
133, and 152. Magistrate judge positions are from “List of Authorized Magistrate Judge Positions,
FY 1999, Administrative Office of U.S. Courts” (includes both full-time and part-time positions).

70. Act of Oct. 1, 1982, Pub. L. No. 97-164, 96 Stat. 37.

71. Commission on Revision of the Federal Court Appellate System, Structure and Internal
Procedures: Recommendations for Change 68 (1975). Chief judge selections are made pursuant to
28 U.S.C. 88 45 (circuit judges) and 136 (district judges). Calculations in 1994 revealed that the
average tenure of chief judges (district and circuit) who assumed the office pursuant to the 1982
statute has been four years. Russell Wheeler & Gordon Bermant, Federal Court Governance 19
(Federal Judicial Center 1994).
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Figure 2-F
The Circuits in 1998
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Our statute charges us to make recommendations about the structure of the
federal appellate system and circuit boundaries, “with particular reference to
the Ninth Circuit.” We focus on the Ninth Circuit first, for that reason and
because our views about the future structure of the federal appellate system as
awhole are informed by our study of the Ninth, the nation’s largest circuit and
court of appeals. With respect to the Ninth Circuit, we conclude that circuit
realignment is not indicated, but that restructuring of the court of appeals is.

Circuits do not decide cases; they are administrative, not adjudicative, en-
tities with responsibilities for governance that are broader than—and have little
to do with—the court of appeals itself. There is no persuasive evidence that the
Ninth Circuit (or any other circuit, for that matter) is not working effectively,
or that creating new circuits will improve the administration of justice in any
circuit or overall. Furthermore, splitting the circuit would impose substantial
costs of administrative disruption, not to mention the monetary costs of cre-
ating a new circuit. Accordingly, we do not recommend to Congress and the
President that they consider legislation to split the circuit.

Nevertheless, there is consensus among appellate judges throughout the
country (including about one-third of the appellate judges in the Ninth Cir-
cuit) that a court of appeals, being a court whose members must work collegially
over time to develop a consistent and coherent body of law, functions more
effectively with fewer judges than are currently authorized for the Ninth Circuit
Court of Appeals. In our opinion, apparently shared by more than two-thirds
of all federal appellate judges, the maximum number of judges for an effective
appellate court functioning as a single decisional unit is somewhere between
eleven and seventeen.™

Decisional units of this size have a number of advantages. Judges can moni-
tor the law more easily because they are responsible for monitoring fewer de-
cisions. Smaller units may circulate for-publication opinions among all judges
for whom the opinion speaks, thereby reducing inadvertent inconsistency and
providing a way to address substantive conflicts or disagreements before they
cause confusion or generate more litigation. Such units may also more readily
take cases en banc that do create inconsistency, or that seem wrong to a major-
ity of the judges, thereby leading to more coherent and predictable law that
provides sound guidance to lawyers and judges who are governed by it. Further,

72. In our national survey (see supra Ch. 1, p. 4), of the 205 circuit judges who expressed an
opinion about how many judges a court of appeals can have and still function well, 74% reported
that the maximum number is between ten and eighteen. Still, almost 22% believe that number is
higher or that there is no natural limit on the size of an effective court.
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because judges who serve on decisional units of this size can sit together more
frequently than is possible on larger courts, they are better able to hold each
other accountable and to be accountable as a court. The bar, in turn, can better
keep abreast of current law declared by a small number of judges serving in
fewer panel combinations. Knowing better the judges who will decide their cases,
and being confident that aberrant decisions will be rectified, permits lawyers to
assess the chances of success on appeal more realistically; ultimately, this should
contribute to the more efficient and less expensive resolution of disputes.

Since the court of appeals is distinct from the circuit, the court of appeals
can be restructured—Dby creating adjudicative divisions—without splitting the
circuit. Accordingly, we recommend legislation to direct the Court of Appeals
for the Ninth Circuit to organize itself into regionally based adjudicative divi-
sions and a Circuit Division for conflict correction. In Chapter 4, we recom-
mend legislation to authorize other circuits to create such divisions when their
number of appellate judgeships exceeds fifteen.

A. The Circuitand Its Court of Appeals

The Ninth Judicial Circuit covers the states of Alaska, Arizona, California, Hawaii,
Idaho, Montana, Nevada, Oregon, and Washington, as well as Guam and the
Commonwealth of the Northern Mariana Islands. Its district courts have ninety-
nine district judgeships, sixty-eight bankruptcy judgeships, and ninety-six au-
thorized magistrate judges (twenty-one of them part-time). Its court of ap-
peals, the highest court in the circuit, has twenty-eight authorized judgeships—
although, as explained below, many of these judgeships have long been vacant.
Like all circuits, it is administered generally by a chief judge and circuit judicial
council supported by a circuit executive. The administrative responsibilities
performed by the council or the chief circuit judge, directly or through the
circuit staff, include assigning judges temporarily within the circuit to other
courts needing assistance; reviewing district courts’ procedural rules and their
plans for jury selection, Criminal Justice Act appointments, and court report-
ers; resolving controversies over the residence of district judges and allocation
of work within the district courts; reviewing and approving construction and
renovation plans; appointing bankruptcy appellate panels; resolving complaints
of judicial disability or unfitness; and planning or coordinating such circuit-
wide functions as the circuit judicial conference.

As of December 9, 1998, twenty-two of the twenty-eight authorized judge-
ships of the Ninth Circuit Court of Appeals were filled; but for most of the last
four years the court has had only eighteen active judges, and from eleven to
seventeen senior judges who participate in a substantial portion of the court’s
work. In 1992, the court requested an additional ten judgeships, which were
never created. In 1998, the court modified that request to three permanent and
two temporary judgeships. The court’s judges live throughout the circuit, not
necessarily in the states where they resided at the time of their appointments.
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Central staff attorneys at the court’s headquarters review fully briefed ap-
peals and “inventory” them, noting the issues raised and important features of
the case, such as whether the issues are novel or particularly difficult. They also
identify related pending cases in which the same issues are likely to be decided.
This inventory system allows the staff to route similar cases to the same panel
if they arise at the same time, or to alert panels to the fact that the same issue
may shortly be decided by a panel before which it is already pending, thus helping
to avoid inadvertent intracircuit conflict. Staff attorneys also assign the case a
weight, based on features such as novelty and complexity of issues, which al-
lows equitable distribution of cases among oral argument panels.

The court employs six to eight attorneys who serve as mediators; these at-
torneys review docketing statements filed with civil appeals to identify cases
that could benefit from the court’s appellate mediation program. The program
settles up to 600 cases each year without requiring judicial attention. The court
also employs an appellate commissioner who, among other duties, acts on
vouchers for attorneys’ compensation under the Criminal Justice Act and rules
on a variety of motions, such as motions for appointment or withdrawal of
counsel. The appellate commissioner also acts as a special master for the court,
holding evidentiary hearings, when necessary, and making recommendations
to a panel of judges on matters referred by the court, such as attorney disciplin-
ary matters, requests by criminal defendants to represent themselves on appeal,
National Labor Relations Board enforcement proceedings, and applications for
fee awards in civil appeals.

The court, like all courts of appeals, does most of its work through panels
of three judges. Panels sit regularly in San Francisco (the circuit headquarters),
Seattle, Portland, and Pasadena, twice a year in Honolulu, and once a year in
Anchorage. Each active judge serves on oral argument panels seven or eight
weeks each year, hearing approximately thirty-two to thirty-six cases in each of
those weeks. When there are not enough active and senior judges of the court
to create argument panels, the court fills out its panels with judges drawn from
district courts, primarily within the circuit, and circuit judges from outside the
Ninth Circuit.”® Among cases terminated after oral argument in the last year,
approximately 43% had a visiting judge on the panel.

Circuit judges also serve for one or two months each year on “screening”
panels that review cases preliminarily screened by court staff for decision with-
out oral argument, generally because the outcome is clearly controlled by well-
settled legal precedent. The three judges on each panel, supported by central
staff attorneys, meet together in person and either decide the cases on the briefs
or, if they find that a case is more complex than it appeared on initial screening,
refer it to a regularly constituted panel. Screening panels typically decide ap-
proximately 150 to 170 cases in a month, as well as any motions submitted for
decision during their service.

73. Authorized by 28 U.S.C. §8 291, 292 (1994).
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In Fiscal Year 1997, 8,692 appeals were filed in the Ninth Circuit Court of
Appeals, and 8,515 were terminated. Of those, 1,889 were terminated on the
merits after oral argument and 2,952 without oral argument. Of the remaining
appeals terminated, 422 were consolidated with other appeals and the rest were
terminated “procedurally”—i.e., without a three-judge panel’s decision on the
merits of the case.”* The median time from notice of appeal to final disposition
for appeals terminated on the merits was 14.4 months. The court issued opin-
ions for publication in 849 cases.”™

Like all federal courts of appeals, the Ninth Circuit Court of Appeals sits en
banc to secure or maintain the uniformity of its decisions and to decide cases
involving questions of exceptional importance.” However, only the Ninth Circuit
uses a statutorily authorized “limited en banc” court. Under rules adopted by
the court, the limited en banc court consists of eleven judges (the chief judge
and ten others, selected essentially by lot for each case).”” The court’s rules also
provide that a judge of the court dissatisfied with the decision of the limited en
banc may call for a vote on whether the full court should convene to reconsider
the case. Since it adopted its limited en banc procedure in 1980, such a vote has
seldom been requested and the court has never voted to rehear a case as a full
court.

The court of appeals currently has three “administrative units,””® each headed
by an administrative judge who serves on the Court Executive Committee, rules
on Criminal Justice Act fee requests higher than specified amounts, recommends
action on court of appeals support services and facilities within the unit, and
generally serves as a liaison between the chief judge of the court of appeals and
other judges and the bar within the unit’s geographic area.

74. Procedural terminations may be for such reasons as settlement, default, or dismissal for
jurisdictional defect. They generally account for 30-50% of a court’s total terminations, depending
on the nature of its caseload and its procedures.

75. Sources for the court’s 1997 workload are Tables B-1, B-4, and S-3 of the 1997 Annual
Report of the Director of the Administrative Office of the U.S. Courts.

76. Fed. R. App. P. 35 (). See also Ninth Circuit Rule 35-1. Under the court’s rule, a conflict
between a panel opinion and an existing opinion by another court of appeals may also be an appro-
priate ground for en banc rehearing, if the opinion substantially affects a rule of national applica-
tion in which there is an overriding need for national uniformity. Recent amendments to the Fed-
eral Rules of Appellate Procedure similarly recognize intercircuit conflict as one appropriate ground
for en banc rehearing.

77. Authorized by Pub. L. No. 95-486, 92 Stat. 1633 (1978). See also Ninth Circuit Rule 35-3.

78. Authorized by Pub. L. No. 95-486, 92 Stat. 1633 (1978). The Southern Unit includes the
Central and Southern Districts of California. The Middle Unit includes the Northern and Eastern
Districts of California, and the Districts of Arizona, Guam, Hawaii, Nevada, and the Northern Mariana
Islands. The Northern Unit includes the rest of the circuit’s districts. (As noted above, the Court of
Appeals for the old Fifth Circuit used administrative divisions also, before that circuit was split; see
supra, Ch. 2, p.21.)
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B. The Debate Over Splitting the Circuit and Its Court of
Appeals

1. Background

Calls to split the Ninth and other circuits have been heard since 1891. In the
1930s, senators and House members from the Northwest complained of the
unwieldiness of the then-seven judge court of appeals and disgruntlement among
the bar and its clientele over the amount of travel required to litigate appeals.
Several circuit-splitting bills appeared in the early 1940s, but support for them
was undercut when the court expanded its sittings in Seattle and Portland and
adopted an en banc rule in the wake of the Supreme Court’s 1941 Textile Mills
decision.” The Ninth Circuit judicial council endorsed a circuit split in 1954,
followed by a similar endorsement by the United States Judicial Conference the
same year. However, the council shortly rescinded its endorsement of the split,
and the Conference followed suit at its September 1954 session.®

In 1973, the Commission on Revision of the Federal Court Appellate Sys-
tem recommended that Congress split both the Fifth Circuit and the Ninth
Circuit. Its recommendation for the Ninth would have allocated the judicial
districts in California between the two new circuits to equalize those new cir-
cuits’ caseloads.t! Congress did not enact the Hruska Commission proposals,
butin 1978, as part of a compromise to secure passage of an omnibus judgeship
bill expanding the size of the Fifth Circuit to twenty-six and the Ninth to twenty-
three circuit judgeships, it authorized appellate courts with more than fifteen
active judges to use limited en banc procedures and organize themselves into
administrative divisions, as described above.®? Shortly thereafter, Congress split
the Fifth Circuit,® but again declined to split the Ninth.

In 1989, eight senators introduced S. 948 to create a new Twelfth Circuit
composed of Alaska, Hawaii, Idaho, Montana, Oregon, Washington, Guam, and
the Northern Mariana Islands.®* Similar proposals were made in subsequent
Congresses. The 1990 Report of the Federal Courts Study Committee recom-
mended against any circuit splitting without more experimentation with case

79. See supra note 34.

80. At its April 1954 “Special Session,” the Conference endorsed an eight-judge Ninth Circuit
and a four-judge Eleventh Circuit. Report of the Proceedings of the Judicial Conference of the United
States 232 (April 1954). At its September meeting, noting that the Ninth Circuit judicial council had
“rescinded its recommendation that the Ninth Circuit be divided,” the Conference too rescinded its
recommendation. Report of the Proceedings of the Judicial Conference of the United States 6 (Sep-
tember 1954).

81. Commission on Revision of the Federal Court Appellate System, The Geographical Bound-
aries of the Several Judicial Circuits: Recommendations For Change (Dec. 1973).

82. Act of Oct. 20, 1978, Pub. L. No. 95-486, § 6, 92 Stat. 1629, 1633. See supra p. 32.

83. See supra Ch. 2 pp. 19-21.

84.S.948, 101st Cong., 1st Sess. (1989).
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management under current arrangements, and the 1995 Long Range Plan for
the Federal Courts likewise recommended against circuit realignment.®

In 1995, senators introduced S. 956% to split the Ninth Circuit. The Judi-
ciary Committee reported the bill out late in the year but the full Senate de-
clined to approve it as a rider to a bill providing federal court appropriations.
Congress adjourned without acting on a compromise measure to create a na-
tional study commission to evaluate circuit realignment. In the first session of
the 105" Congress, the Senate approved legislation to split the circuit, while the
House favored creating a study commission. A mid-November 1997 compro-
mise established this Commission.®

2. The arguments summarized

The debate over whether to split the Ninth Circuit involves numerous claims
and counterclaims, almost all of which are about the court of appeals. They
concern the effects of the size of the court of appeals, its geographic jurisdic-
tion, and the court’s place within the federal appellate system. We have given
serious consideration to all of these arguments. We summarize the major issues
below but do not dissect the arguments in detail because all of the claims and
counterclaims are readily available in the literature we reviewed. Most can also
be found in the publicly accessible transcripts of our hearings and statements
submitted by witnesses and others.

a. The ability of the court of appeals to function effectively and timely

Proponents of a split assert that a court of twenty-eight judgeships, plus senior
judges, cannot decide cases in a timely fashion; they point to workload data
showing that the Ninth Circuit ranks at or near the bottom in time from the
filing of a case in the district court to the final disposition in the court of ap-
peals.

Split opponents respond that the court of appeals is among the fastest in the
nation in disposition time once a case is argued or submitted to a panel, and
attribute the court’s overall slowness to its unfilled judgeships and resulting
inability to assemble panels to hear cases ready for decision.

b. The ability of the court to produce a coherent body of circuit law

Those who favor a split assert that the multiplicity of decision makers renders
it less likely that circuit judges can stay informed of the law that other panels

85. Report of the Federal Courts Study Committee Ch. 6 (1990); Judicial Conference of the
United States, Long Range Plan for the Federal Courts 45 (1995).

86. Ninth Circuit Court of Appeals Reorganization Act of 1995, S. 956, 104th Cong., 1st Sess.
(1995).

87. Pub. L. No. 105-119, § 305(a), 111 Stat. 2491 (1997).
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are making, and that district judges, litigants, and parties seeking to conform
their conduct to circuit law encounter more serious obstacles to assessing what
that law is. The judges, they say, cannot keep up with the large volume of court
of appeals decisions. Pre-publication circulation of opinions among all judges
of the court is impossible.

They claim an increased incidence of intracircuit conflicts because an ap-
pellate court as large as the Ninth’s precludes close, regular, and frequent con-
tact in joint decision making, and thus the collegiality that lets judges accom-
modate differences of opinion in order to produce a coherent body of law. They
point to the over 3,000 possible combinations of three-judge panels on a twenty-
eight-judge court.

Those opposing a split respond that the court has developed a sophisticated
issue-tracking system that allows judges to know when other panels are decid-
ing like issues and an electronic opinion delivery system that allows judges to
know the current law of the circuit when they are deciding cases. They say that
any court with more than fifteen or sixteen judges produces a large number of
three-judge panel combinations.

They also assert that collegiality is an elusive concept and that counting
panel combinations cannot measure the ability of judges in the late twentieth
century to work together to fashion law. They note that the circuit’s court of
appeals judges have numerous opportunities to be with one another at meet-
ings and symposia, and point to evidence of rancor and lack of collegiality on
courts much smaller than the Ninth.

¢. The ability of the court to perform its en banc function effectively

Proponents of a circuit split say that the court convenes en banc proceedings
too infrequently, which helps explain the court of appeals’ high reversal rate in
the Supreme Court: A better en banc procedure would correct panel errors
before they reach the Supreme Court. They also argue that the relative infre-
quency of en banc rehearings in the Ninth Circuit deprives judges and lawyers
of sufficient guidance as to circuit law. Furthermore, split proponents argue
that convening a different group of judges for each en banc proceeding frus-
trates the development of stable circuit law, and using a panel only slightly
larger than a third of the court’s full judgeship complement contravenes the
very concept of an “en banc” court.

Supporters of the court as currently structured say that its en banc process
is efficient and effective. They note that very few en banc decisions are closely
divided, so it is unlikely a full-court en banc would produce different results.
They further assert that the Supreme Court takes cases from the Ninth Circuit
in numbers roughly proportional to the circuit’s share of the national appellate
caseload, and that, over time, reversal rates have not been appreciably higher in
Ninth Circuit cases than in others. They also say that to the extent the Supreme
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Court reverses the Ninth Circuit’s Court of Appeals more than others, that is
largely because novel issues arise in the diverse regions of the West that the
court serves.

d. The implications of the size of the court’s geographic jurisdiction for
federalism, regionalism, and effective court operations
Those who would realign the circuit say that its size means that citizens of the
West perceive the federal appellate judiciary as a remote institution, unfamiliar
with the problems and points of view of those citizens’ identifiable regions.
Citizens in the northwestern states claim that judges from other regions, espe-
cially California, decide cases involving their way of life with insufficient appre-
ciation of the legal problems that way of life engenders. They also claim that the
circuit’s size allows a panel of three judges to determine the law for the vast
region that makes up the circuit, without an effective en banc mechanism to act
as a check on that power. Finally, they assert that the size of the circuit creates
special travel problems for judges who live in more remote areas.
Opponents of a circuit split assert that the West is indeed one region and
that the federal law under which it operates should be determined by a single
federal appellate court. They say it is especially important that federal law
governing the transactions and litigation of Asian-Pacific and maritime busi-
nesses operating along the western seaboard should be interpreted by a single
appellate court; only historic accident allocates the eastern seaboard and Gulf
Coast to six circuits. They note furthermore that decisions to which Northwest-
ern interests object are not necessarily the product of judges from non-North-
western states. They state also that the burdens and expense of judges’ travel
within the Ninth Circuit are exaggerated, and that the court’s established and
growing technological capacity, including electronic mail and videoconferencing,
will substantially reduce the need for travel in coming years.

e. The relationship between circuit reconfiguration and intercircuit conflicts

Opponents of circuit splitting say that creating another court of appeals in-
creases the likelihood of intercircuit conflicts and the corresponding burden on
the Supreme Court to resolve them. Furthermore, they argue that the nation
must find some way other than circuit splitting to deal with problems of large
courts of appeals, inasmuch as other courts will soon be as large as the Ninth
is now. Splitting circuits will balkanize federal law.

Proponents of circuit reconfiguration say that federal laws susceptible to
conflicting interpretations will yield conflicts even among few appellate courts,
and thirteen or fourteen regional circuits will not produce notably more
intercircuit conflicts than twelve. Furthermore, they argue that intercircuit
conflicts have been a less persistent and intolerable problem than asserted and
note that the Supreme Court can resolve additional conflicts, if any arise.
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f. The practicality of dividing the circuit

Opponents of a circuit split say that even if the Ninth Circuit were reconfigured,
a large and growing circuit would remain, primarily because of the high vol-
ume of appeals generated by California. They argue that it is thus better to
make the current structure work effectively than hope to solve any problems of
this large circuit by splitting it and that reconfiguring it by dividing California
between circuits would wreak the havoc of legal uncertainty within the state.

Split proponents say that a new Twelfth Circuit will be of a sufficient size to
constitute a viable circuit, and that whatever problems a new Ninth Circuit that
includes California would pose would be less troublesome than those posed by
the current Ninth. Many proponents discount as well the claims that dividing
California between two circuits is not feasible, and note that either an intercircuit
conflict resolution mechanism or the Supreme Court could resolve any conflicts
that might arise.

g. The administrative efficacy of the Ninth Circuit

Opponents of a circuit split point out that it would deprive all of the Ninth
Circuit’s courts of efficient administration and economies of scale. A large cir-
cuit, they say, can administer itself more innovatively than a smaller circuit, as
evidenced by the Ninth’s automation, training, and other programs. Further-
more, larger circuits have more flexibility in the intracircuit transfer of judges
at all levels.

Proponents of reconfiguration argue that whatever administrative benefits
the current arrangement provides could be replicated in new Ninth and Twelfth
Circuits. Furthermore, they say that administration of the current Ninth Cir-
cuit consumes undue judge time because of the many oversight bodies needed
to ensure judicial control of such a large entity.

Finally, proponents note that a circuit split would give judges now in the
Ninth Circuit more representation on the Judicial Conference of the United
States,® but opponents respond that Ninth Circuit judges are already well rep-
resented on the Conference’s committees, which are integral elements of the
federal judiciary’s governance system.

3. Views of the court’s judges, its consumers, and knowledgeable
observers

The position of the Ninth Circuit is that it is working well, and that a great
majority of judges and lawyers in the circuit are opposed to a split.2® Of the

88.28 U.S.C. § 331 provides each regional circuit, regardless of size, two members on the Judi-
cial Conference of the United States.
89. See Statement of Chief Judge Procter R. Hug, Jr., at the Commission’s May 29, 1998, public
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judges in the Ninth Circuit who expressed an opinion on our survey, 69.7% of
the circuit judges and 67.6% of the district judges do not favor realignment of
the boundaries of their circuit. The judges who do favor circuit reconfiguration
differ over what specific configuration would be best. Most of the Ninth Circuit
judges who testified or submitted statements opposed a split. Seven judges on
the court of appeals, and a few from other courts, appeared or submitted state-
ments supporting a split, either now or, because the court will inevitably grow,
in the reasonably near future. Most of the other testimony at the public hear-
ings and in the formal submissions to us, including comments on the
Commission’s tentative draft report, favor keeping the circuit as currently
configured. These statements include those of elected federal and state officials
in several Ninth Circuit states; the U.S. Department of Justice; the American
Bar Association; and state and local bar associations. Other elected officials in
Ninth Circuit states communicated their preference for a split of the circuit.

Five members of the U.S. Supreme Court wrote our chair before the Ten-
tative Draft Report was released.®® Of the four who commented on the Ninth
Circuit, all were of the opinion that it is time for a change. In general, the Jus-
tices expressed concern about the ability of judges on the Ninth Circuit Court
of Appeals to keep abreast of the court’s jurisprudence and about the risk of
intracircuit conflicts in a court with an output as large as that court’s. Some
expressed concern about the adequacy of the Ninth Circuit’s en banc process
to resolve intracircuit conflicts. We believe that our divisional proposal addresses
the Justices’ concerns.

Additionally, Chief Justice Rehnquist has commented on our Tentative Draft
Report, “in particular support of the proposal to organize the Court of Appeals
for the Ninth Circuit into three regionally based adjudicative divisions.” The
Chief Justice noted that he “share[d] many of the concerns expressed by my
colleagues on the Court who previously corresponded with the Commission
and advocated that some change in the structure of the Court of Appeals for
the Ninth Circuit is needed.” The Chief Justice went on to say that he thought

hearing (San Francisco, Ca.), available on the Commission’s website (http://app.comm.uscourts.gov),
and Report to the Commission on Structural Alternatives for the Federal Courts of Appeals, Sub-
mitted by the United States Courts for the Ninth Circuit (May 1998) (unpublished manuscript,
available on the Commission’s website), provided by Chief Judge Hug in conjunction with his testi-
mony.

90. The following members of the Court wrote specifically about the Ninth Circuit Court of
Appeals in response to the chairman’s invitation to offer suggestions to the Commission in its work:
Justice O’Connor, letter of June 23, 1998; Justice Kennedy, letter of Aug. 17, 1998; Justice Scalia,
letters of Aug. 21 and Sept. 9, 1998; and Justice Stevens, letter of Aug. 24, 1998. Additionally, Justice
Breyer, by letter of September 11, 1998, offered more systemic comments on the federal appellate
system, but said that he had “not worked in the Ninth Circuit, and . .. shall not express a view about
whether that Circuit has special problems that warrant its division.”
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the Commission’s divisional proposal was “better than merely a compromise
between those who have advocated a split of the circuit and those who argue
for the status quo. It appears to me to address head-on most of the significant
concerns raised about that court and would do so with minimal to no disrup-
tion in the circuit’s administrative structure.”

C. Criteria Informing the Debate

The arguments of those who favor change and of those who oppose change
have both objective and subjective components. We have reviewed all of the
available objective data routinely used in court administration to measure the
performance and efficiency of the federal appellate courts,® but we cannot say
that the statistical criteria tip decisively in one direction or the other. While
there are differences among the courts of appeals, differences in judicial va-
cancy rates, caseload mix, and operating procedures make it impossible to at-
tribute them to any single factor such as size.

Subjective criteria, such as consistency and predictability of the law, are
obviously more difficult to evaluate but are widely regarded as a high priority
for the courts of appeals. In the time allotted, we could not possibly have un-
dertaken a statistically meaningful analysis of opinions as well as unpublished
dispositions, dissents, and petitions for rehearing en banc to make our own,
objective determination of how the Ninth Circuit Court of Appeals measures
up to others.*® Our survey, however, did ask district judges and lawyers in the
Ninth Circuit and nationwide for their views and experiences. They are the
primary consumers of appellate decisions. District judges in the Ninth Circuit
report finding the law insufficiently clear to give them confidence in their de-
cisions on questions of law about as often as their counterparts in other cir-
cuits, but more frequently report that difficulties stem from inconsistencies be-
tween published and unpublished opinions. Lawyers in the Ninth Circuit re-

91. Letter from the Chief Justice to Justice White, October 22, 1998, available on the Commission’s
website (http://app.comm.uscourts.gov).

92. These include the number of appeals a court disposes of (“dispositions” or “terminations”)
relative to the number of cases filed, how many cases are orally argued and how many are decided
on the briefs, how many dispositions result in published opinions and how many in unpublished
memoranda or summary orders, the time from filing to disposition, and how often the court relies
on visiting judges from outside the circuit.

93.We are aware of the literature on this subject, including a study that concluded that intracircuit
conflict was not characteristic of the published opinions of the Ninth Circuit Court of Appeals in
the mid-1980s, although it did find instances of multiple precedents, pointing in different direc-
tions, in areas of the law involving fact-specific legal rules that require case-by-case interpretation.
See Arthur D. Hellman, Maintaining Consistency in the Law of the Large Circuit, in Restructuring
Justice: The Innovations of the Ninth Circuit and the Future of the Federal Courts (Arthur D. Hellman,
ed., 1990).
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port somewhat more difficulty discerning circuit law and predicting outcomes
of appeals than lawyers elsewhere. Ninth Circuit lawyers, more often than oth-
ers, reported as a “large” or “grave” problem the difficulty of discerning circuit
law due to conflicting precedents, and the unpredictability of appellate results
until the panel’s identity is known. More Ninth Circuit lawyers reported that
they “frequently” have trouble predicting the outcome of an appeal. But when
all is said and done, neither we nor, we believe, anyone else, can reduce consis-
tency and predictability to statistical analysis. These concepts are too subtle, the
decline in quality too incremental, and the effects of size too difficult to isolate,
to allow evaluation in a freeze-framed moment.

In our common-law system, consistency and predictability have to do with
the coherence of the law declared over time. On an appellate court, unlike a
trial court, groups of judges decide cases together. Initially this occurs through
a panel of three; what the panel decides speaks for the court as a whole, unless
the panel’s decision is reconsidered by the full court, sitting en banc. In this way,
judges working together determine the law and, for this reason, the appellate
process puts a premium on collegial deliberation, both on panels and en banc.

Collegiality in this sense does not connote friendship or agreement. Rather,
it has to do with the “intimate, continuing, open, and noncompetitive relation-
ship” among judges that “restrains one’s pride of self and authorship [and] makes
a virtue of patience in understanding and of compromise on non-essentials.”*
Of course, this cannot be quantified or measured, and we make no attempt to
do so with respect to the Ninth Circuit Court of Appeals or any other. However,
it is our judgment that the consistent, predictable, coherent development of the
law over time is best fostered in a decisional unit that is small enough for the
kind of close, continual, collaborative decision making that “seeks the objective
of as much excellence in a group’s decision as its combined talents, experience,
and energy permit.”®

D. ADivisional Arrangement for the Ninth Circuit Court of
Appeals

Having considered all of the arguments, evidence, the many helpful statements
that were submitted to us, and our own experience, we recommend that Con-
gress and the President by statute restructure the Court of Appeals for the Ninth
Circuit into three regionally based adjudicative divisions and, in addition, cre-
ate a Circuit Division for conflict correction to resolve any conflicts that arise
from different decisions of the three regional divisions. Our recommendation
reflects not only our assessment of the needs of the Ninth Circuit Court of

94. Frank Coffin, On Appeal 215 (1994).
95. Id.
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Appeals today, but our assessment of the needs of this and other growing fed-
eral appellate courts in the future.

1. The recommendation for a divisional arrangement

a. Regional divisions for the Ninth Circuit Court of Appeals:

their composition and operation
We propose that the Ninth Circuit Court of Appeals be organized into the three
regionally based adjudicative divisions shown below, which would hear and
decide all appeals from the district courts in the respective divisions:

Northern Division — Districts of Alaska, Idaho, Montana, Oregon,
and Eastern and Western Washington

Middle Division — Districts of Northern and Eastern California, Guam,
Hawaii, Nevada, and the Northern Mariana Islands

Southern Division — Districts of Arizona and Central and Southern
California®

Matters arising from sources other than the district courts (e.g., tax court de-
cisions, review and enforcement of administrative agency matters that bypass
the district courts) should be taken to the court of appeals and assigned to the
division that would have jurisdiction over the matter if the division were a
separate court of appeals. The circuit’s current Bankruptcy Appellate Panel
Service should remain in place, unaffected by the divisional structure.®” Ap-
peals from a decision of a bankruptcy appellate panel would be taken to the
division to which the appeal would be taken in the absence of a bankruptcy
appellate panel.

96. The concentration of appeals in the southern part of the circuit makes it impossible to
divide the court’s workload equally among the three divisions, but we note that a near-equal distri-
bution could be achieved with this divisional arrangement if Arizona were moved from the Ninth
Circuit to the Tenth Circuit, or if Arizona were placed in the Northern Division instead of the South-
ern. However, both possibilities are problematic for reasons unrelated to caseload; therefore we do
not recommend either option.

We also recognize that California contributes disproportionately to the capital caseload of the
circuit’s court of appeals, and so may burden the Middle and Southern Divisions more than the
Northern. Yet, again, there is no rational way to equalize the burden, whether the circuit is split, or
the court of appeals is restructured, as we recommend.

97. In some instances, the bankruptcy appellate panel (BAP) may have to take account of con-
flicting divisional decisions in bankruptcy matters. We expect those instances will be rare and re-
solvable by the Circuit Division, but in any event the benefits of a circuit-wide BAP far exceed the
drawbacks of this occasional hardship, and we do not believe a division-based BAP would be prac-
tical under current rules precluding a bankruptcy appellate panel from including a judge from the
district from which the appeal arises. In the divisional structure we foresee, this would seriously
impede, if not destroy, the effectiveness of the BAP system in the Ninth Circuit.
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Figure 3-A
Boundaries of Proposed Ninth Circuit Divisions
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If Congress imposes a specific divisional structure on the Ninth Circuit’s
Court of Appeals, the judges and lawyers of the circuit should of course be
heard in the crafting of the statutory provisions. Nevertheless, we provide a
draft bill to implement our recommendations, set out in Appendix C-1.% Our

98. Although the draft bill we provide would implement the specific three-division structure
we propose here, this is not the only plausible arrangement. One advantage of the divisional ap-
proach is that it allows different or additional divisions to be created as necessary, if the number of
appellate judgeships grows, without requiring a disruptive circuit split. For example, an alternative
to the three particular regional divisions we propose might take account of the patterns of popula-
tion and caseload growth in the circuit by creating four divisions immediately. One possible four-
division arrangement would organize the circuit into one division with the Northwest states and the
Pacific islands, one with the Eastern and Northern Districts of California, one with the Central
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draft bill includes a provision under which the Federal Judicial Center would
study the effectiveness of the divisional structure and report its findings to the
Judicial Conference, which can in turn advise Congress of the views of the judicial
branch on this important subject. The Ninth Circuit experience, and the study
of that experience, will also provide valuable assistance to the other courts of
appeals in designing their own divisional structures pursuant to our recom-
mendation in Chapter 4.

Under the proposed statute, each active circuit judge would be assigned to
a particular regional division; each division would consist of at least seven cir-
cuit judges in active status, with the actual number of judges to be determined
according to caseload needs. A majority of judges serving on each division would
be residents of the districts over which that division has jurisdiction, but each
division would also include some judges not residing within the division, as-
signed randomly or by lot for specified terms of at least three years. Circuit
judges in senior status would be assigned to divisions in accordance with poli-
cies adopted by the court of appeals. Each division would have a presiding judge,
determined from among the active judges of the division in the same manner
that the chief judge of the circuit is determined. As now, the court of appeals
(and thus the circuit) as a whole would have a chief circuit judge, but that chief
circuit judge could not simultaneously serve as the presiding judge of a divi-
sion.

Each regional division would function as a semi-autonomous decisional unit.
Its judges would decide appeals through panels and would sit en banc to per-
form for the division the functions now assigned by statute to a regular court
of appeals en banc. Upon the creation of divisions, present Ninth Circuit pre-
cedent would continue to be the governing law throughout the circuit. Existing
Ninth Circuit precedents, and divisional decisions, could be overruled within
a division only by the divisional en banc process. Decisions made in one divi-
sion would not bind any other division, but they should be accorded substan-
tial weight as the judges of the circuit endeavor to keep circuit law consistent.

We recognize that putting parts of California in different divisions will
prompt concerns about forum shopping and subjecting Californians and oth-
ers to possibly diverging lines of federal authority. However, we believe that our
proposal will not create notably more federal forum shopping than occurs now,

District of California alone, and one with Arizona, Nevada, and the Southern District of California.
A variation on this organization would place the Central and Southern Districts of California in the
same division, leaving Arizona and Nevada in their own division. At present, the number and distri-
bution of judges on the court make these arrangements impractical, if not unworkable. Given those
conditions, we do not propose these alternatives, but note that if Congress provides the judgeships
the court has requested, a request the Judicial Conference has endorsed, the four-division alterna-
tives have some attributes (e.g., geographical integrity and a reasonable distribution of caseloads)
that would make them more attractive alternatives to accommodate future growth.
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and that our Circuit Division proposal provides a more expeditious way to
resolve conflicts that forum shopping may produce. Current venue provisions
are such that even today, litigants in California are often free to choose among
federal districts in the state, such as the Northern or Central District. They may
base their forum choices on multiple factors, such as their assessments of like-
lihood of success before the trial judges in the districts, or their beliefs about
local juries. We assume they would continue to do so if those two districts were
put in different appellate divisions.

Once a regional division has spoken on a matter of law, the trial courts over
which it has jurisdiction will be bound by that decision, regardless of decisions
issued in other divisions. But the Circuit Division we propose should ensure
that conflicts on issues for which circuit-wide (or state-wide) uniformity is
important will not survive long.*® In any event, federal judges may certify
important questions on which state law is not settled to the California Supreme
Court. On federal law questions, conflicts can be resolved by the Circuit Divi-
sion more readily and efficiently than is possible under the current en banc
process, and certiorari from “incorrect” decisions or decisions that conflict with
other circuits can be sought in the U.S. Supreme Court. The specter of incon-
sistent interpretations of federal law may be unattractive, but it is one that exists
throughout the federal system, and one that circuit splitting would not amelio-
rate. Moreover, in the California state appellate courts, where the intermediate
appellate system is organized into geographical districts, the decisions of one
court of appeal are not binding on the court of appeal of another district. Thus,
differences between the Middle and Southern Divisions under the system we
propose would not create a situation that does not already exist in state prac-
tice.

Some have suggested that all California appeals should be decided in the
same division. Given population and caseload trends, the number of judges
needed simply to handle California appeals could in the relatively near future
exceed the number we have already concluded is the upper limit for a decisional
unit.’® Therefore, we do not recommend such an arrangement. However, that
point has not yet been reached, and if putting parts of California in different
divisions is perceived to be too great a problem, another possible divisional
arrangement would be to make California a single division (Middle Division),

99. The court of appeals will develop the rules and practices by which the Circuit Division will
operate. But we envision that its function will be focused on maintaining uniformity on issues of
law that matter to the entire circuit or to a state (such as California) that is in more than one divi-
sion. For example, it would be highly undesirable if the Northern and Southern Divisions estab-
lished different rules on an admiralty issue. On the other hand, it would not appear to matter whether
all divisions had the same rule of law with respect to the factors to be considered in granting an
adjustment for abuse of trust under the Sentencing Guidelines.

100. Approximately 4,000 of the court’s annual filings arise from California. Annual filings
from California alone exceed annual filings in many other regional courts of appeals.
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with Arizona and Nevada in another division (Western Division), and the re-
maining states and territories comprising a third (Northern) division. While
this configuration has the disadvantage of creating divisions with dispropor-
tionate caseloads,'® it has the advantage of avoiding a single state’s being served
by separate divisions and retains other desirable aspects of the regional division
scheme.

b. Circuit Division to resolve interdivisional conflicts

In addition to the regional divisions, our proposed statute would create a Cir-
cuit Division for conflict correction, whose sole mission would be to resolve
conflicting decisions between the regional divisions. It would be composed of
thirteen judges, including the chief judge of the circuit and twelve active circuit
judges selected by lot in equal numbers from each of the regional divisions.'%
Assignment to the Circuit Division would be in addition to a judge’s regular
work in the regional division to which he or she is assigned. Once the Circuit
Division is fully established, service on it would be for a term of three years,
with judges’ terms staggered to provide for continuity of membership, along
with gradual rotation.

The Circuit Division’s jurisdiction would be discretionary and could be
invoked by a party to a case after a decision in a regional division. However, a
panel decision in one division asserted to conflict with a decision in another
division could be reviewed by the Circuit Division only after the panel decision
had been reviewed by the division en banc or a divisional en banc had been
sought and denied. The Circuit Division would not have jurisdiction to review
a decision by a regional division on the ground that it is considered to be in-
correct or unsound; its only authority would be to resolve square interdivi-
sional conflicts. A regional division’s decision that is claimed to be in error but
does not create a conflict between divisions would be subject to review only by
the regional division sitting en banc or by the Supreme Court. The circuit-wide
en banc process would be abolished, and it follows that the authorization for
courts with more than fifteen active judges to convene limited en banc panels
would no longer apply in the Ninth Circuit.®

101. The California, or Middle, Division would retain about 60% of the circuit’s appellate
caseload, with the Northern Division carrying about 26% of it and the Western Division only about
14%.

102. While we believe that seven would be an adequate number for the task of determining
circuit law when issues resolved by decisions in different divisions are in conflict, we have heard
suggestions that seven is too small a number to speak for the circuit even given the limited nature of
the Circuit Division’s assignment. Thirteen is a viable option. Seven is a less cumbersome panel, and
has advantages of greater efficiency and lower cost. Yet thirteen may be seen as better able to “break
a tie” between divisions authoritatively.

103. That is, the provision of Sec. 6 of Pub. L. 95-486, 92 Stat. 1633 (1978), allowing the court to
perform its en banc functions with a number of judges specified by the court of appeals (rather than
all active judges) would no longer apply in the Ninth Circuit.
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The work of the Circuit Division should occur as quickly as possible after
the regional division’s decision is final, and be concluded as quickly as feasible
in order to expedite finality and minimize expense to parties. The court of appeals
should adopt rules to expedite the Circuit Division’s conflict resolution process.
For example, those rules could provide that if a party alleges that a panel’s
resolution of an issue conflicts with a decision in another division, that party
should be required to make that assertion first within the division. If the divi-
sion does not order a rehearing en banc, the division should immediately trans-
mit the petition to the Circuit Division with appropriate notice of the issue on
which conflict is alleged, along with the necessary papers (e.g., the briefs and
record in the case, together with a copy of the allegedly conflicting opinions).
The Circuit Division should treat the party’s conflict allegation as an applica-
tion for review, analogous to a petition for certiorari in the Supreme Court, and
determine whether additional briefing or argument will be necessary. The Cir-
cuit Division should determine whether to accept the conflict for resolution
and, if so, decide the issue of law based on the materials transmitted, unless it
orders additional steps. Where a party whose case has been reheard en banc
within adivision asserts that the en banc decision conflicts with another division’s
decision on the same issue, the party may file an application for review of the
issue in the Circuit Division. In either case, the Circuit Division will simply
resolve the issue in conflict, and return the case to the regional division for such
other proceedings as are necessary.

c. Appellate procedure and administration

The regional divisions would operate under the Federal Rules of Appellate
Procedure and under such local rules and internal operating procedures as the
court of appeals as a whole might adopt.'® The Circuit Division would func-
tion under rules specified by the court of appeals. The regional divisions would
not be authorized to adopt their own separate local rules or internal operating
procedures. As now, the court of appeals would decide whether and how to
establish any regional appellate clerks’ offices, as well as how to arrange central
staff attorneys, libraries, and other resources. Although the court should be free
to organize these resources as it sees fit, we see no reason that organizing the
court into adjudicative units would require its central administrative staff to be
dispersed any more than has been required for its organization into adminis-
trative units. Indeed, the court’s central staff and its case-inventory process can
play a critical role in maintaining the consistency of circuit law. We believe the
court’s administration is fully capable of making any adaptations necessary to

104. Depending on the specific statute enacted, some changes in the Federal Rules of Appellate
Procedure will probably be necessary. Enactment of our proposal, for example, as embodied in the
statute in Appendix C-1, would obviously require changes to Rule 35, concerning en banc hearings,
to recognize the different statutory provisions governing the Ninth Circuit Court of Appeals. We
believe such changes are best left to the rule-making process.
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allow the central staff to continue to serve its current functions for all the di-
visions.

2. Reasons for the divisional arrangement

Our judgment that the law-declaring function of appellate courts requires groups
of judges smaller than the present Ninth Circuit Court of Appeals leads us to
recommend a divisional arrangement that we believe will capitalize on the
benefits of smaller decisional units without sacrificing the benefits of a large
circuit.

a. Smaller decisional units will promote consistency and predictability

Courts of appeals rely on their judges to monitor the decisions of all panels of
the court so that their own decisions are consistent with earlier decisions of the
court and so that the court can identify and correct any misapplication or
misstatements of the law. Over time, coherence and consistency suffer when
judges are unable to monitor the law of their entire decisional unit or correct
misstatements of the court’s decisional law. The volume of opinions produced
by the Ninth Circuit’s Court of Appeals and the judges’ overall workload com-
bine to make it impossible for all the court’s judges to read all the court’s pub-
lished opinions when they are issued.'%

The inability of judges to monitor all the decisions the entire court of ap-
peals renders, along with perceptions of greater inconsistency in the Ninth Circuit
than in most other circuits, confirms our own judgment, based on experience,
that large appellate units have difficulty developing and maintaining consistent
and coherent law. We believe that judges operating in the smaller decisional
units we propose—the regional divisions—will find it easier to monitor the law
in their respective divisions and that those smaller decisional units will thus
promote greater consistency.

One reason judges in larger decisional units have difficulty maintaining
consistent law is that as the size of the unit increases, the opportunities the
court’s judges have to sit together decrease. In a court of twenty-eight judges,
given a typical sitting schedule such as that used in the Ninth Circuit Court of
Appeals, it would be rare for a judge to sit with every other judge of the court
more than once or twice in a three-year period.!® It is true that the court has
been operating with far fewer than twenty-eight judges for much of the last

105. On our survey, we asked judges whether they read all or most of the published opinions of
the court of appeals as they are issued. A lower percentage of Ninth Circuit judges than judges in
other circuits reported that they read all or most of the court’s published opinions—57% of the
circuit judges and 64% of the district judges, compared to 86% of circuit judges and 78% of district
judges in other circuits.

106. In practice, constraints on the assignment schedules of the court’s judges have meant that
some judges do not sit with every other judge even once in a three-year period. The Commission is
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several years, but the effect is the same, because senior and visiting judges must
be used to fill out the panels to keep up with the heavy docket. Thus, even
though the court has effectively been a court of only about eighteen active judges,
the opportunities for interaction have been less frequent than on a court whose
caseload only warrants eighteen judgeships.

Decisions should also become more predictable because a divisional arrange-
ment that creates smaller, more stable groups of reviewers will allow district
judges to know better who will be reviewing their decisions, and lawyers to
know better the judges who will be deciding their cases. The court, as seen by
those who live under it and litigate before it, would become much more of a
“known bench,” fostering judicial accountability and public confidence. Like-
wise, the circuit judges will know better the district judges and lawyers within
their jurisdiction.

b. Effective regional en banc procedures and the Circuit Division will ensure
clearer, more consistent circuit law

By several accounts, the Ninth Circuit’s limited en banc worked well in its early
years, perhaps in part because the eleven-judge panels represented a larger
proportion of the court’s judges. Dissatisfaction has arisen more recently with
regard to both the infrequency of the Ninth Circuit en banc rehearings, relative
to the perceived need for them, and the size and composition of the en banc
court. Responses to our survey reflect this dissatisfaction. The proportion of
circuit judges who characterize their court’s performance of several en banc
functions as “good” is about the same in the Ninth Circuit as in the other cir-
cuits as a whole, and for some functions higher, but the proportion describing
it as “inadequate” is substantially higher in the Ninth Circuit.” Similarly, more
Ninth Circuit judges—both circuit and district—than judges in most other
circuits report dissatisfaction with the frequency with which the court takes
cases en banc.'®

The divisional arrangement we propose would create groups that can func-
tion effectively en banc, thus giving each division a way to ensure that the
decisions it issues are correct and reasonably uniform. It would relieve each
judge of having to cope with the decisional output of the entire Ninth Circuit

aware that there are other opportunities for interaction, such as en banc proceedings, court sympo-
sia, and committee work, but some of these are not case-deciding functions and most do not pro-
vide the kind of interaction necessary to promote consistency and predictability of the law.

107. Between a quarter and a third of the Ninth Circuit judges described as “inadequate” the
court’s use of the en banc process to provide guidance to trial judges and lawyers, correct “wrong”
panel decisions, resolve conflicts in the circuit’s law, and prevent intercircuit conflicts. But the Ninth
Circuit does not stand alone in this regard—similar or higher levels of dissatisfaction were reported
by judges in several other circuits, not all of them “large.”

108. For each en banc function we identified, Ninth Circuit judges were more likely than circuit
judges nationwide to say their court went en banc less often than necessary, although for each func-
tion there was at least one other court in which a similar or higher percentage of judges felt likewise.
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Court of Appeals and reduce the burden of en banc calls to a more manageable
level. We believe that the bulk of the work now done by the limited en banc will
be done by the divisional en bancs, using the full complement of the division’s
eligible judges. In the last ten years, less than 10% of the cases reheard by the
court en banc were reheard because the three-judge panel decision created or
revealed an intracircuit conflict. Indeed, we think the divisional en bancs, col-
lectively, may do more work than the limited en banc does now, because they
will be less cumbersome to convene. However, in time, en banc rehearings may
be needed within divisions less frequently because division judges will develop
more collegial relationships and be better able to avoid issuing incorrect or
inconsistent judgments.

Our proposed divisional scheme concentrates in the divisions the en banc
functions of rectifying incorrect panel decisions and deciding questions of
exceptional importance, because the entire body of judges for whom an en banc
opinion speaks should have a voice in that opinion. With an effective divisional
en banc process, there should be a higher degree of uniformity within regional
divisions than now exists within the Ninth Circuit Court of Appeals as a whole.
Additionally, with clearer statements of the law within regional divisions, con-
flicts that may develop between divisions will be more sharply highlighted. The
Circuit Division, using judges from throughout the circuit but with its mission
restricted solely to resolving interdivisional, intracircuit inconsistencies, can act
effectively to choose between articulated conflicting points of view and quickly
settle the law of the circuit.

¢. The proposed divisional structure will rationalize the regionalizing and
federalizing functions of appellate courts

By constituting divisions with both resident and nonresident judges, the divi-

sional structure respects and heightens the regional character deemed a desir-

able feature of the federal intermediate appellate system, without losing the

benefits of diversity inherent in a court drawn from a larger area.

The divisional structure draws on the circuit’s full complement of judges
while restoring a sense of connection between the court and the regions within
the circuit by assuring that a majority of the judges in each division come from
the geographic area each division serves. As a practical matter, it avoids the
problem of presidential appointment that would be encountered if all judges
were to be assigned strictly to the divisions in their geographic area. Instead, the
President will continue to appoint circuit judges to the Ninth Circuit, not to a
particular division, subject, however, to the informal norms that have devel-
oped to link geography to appellate court appointments.

Maintaining the court of appeals for the Ninth Circuit as currently aligned
respects the character of the West as a distinct region. Having a single court
interpret and apply federal law in the western United States, particularly the
federal commercial and maritime laws that govern relations with the other

49



Report of the Commission on Structural Alternatives for the Federal Courts of Appeals

nations on the Pacific Rim, is a strength of the circuit that should be main-
tained. The Atlantic seaboard and Gulf Coast are governed by law determined
by courts of appeals in six separate circuits, which gives rise to complaints about
intercircuit conflicts from practitioners in the maritime bar, who regularly
bemoan the differences in interpretation of federal law in circuits from Maine
to Texas.

Moreover, federal appellate practice in the Western states will be less frag-
mented under a divisional arrangement than under two or more separate cir-
cuits because the divisional arrangement contemplates a single set of local cir-
cuit rules, continued administrative supervision of the entire circuit by the chief
judge and judicial council, a single circuit judicial conference, and a conflict-
correction mechanism within the same judicial circuit.

3. Key differences between this proposal and regional calendaring
systems

Our proposal differs fundamentally from the regional calendaring divisions that
the Ninth Circuit tried for five months starting in September 1978, and from
the proposal made by Chief Judge Hug, on behalf of a majority of the court’s
judges, in response to our Tentative Draft Report.

a. The regional calendaring experience of the 1970s

In the 1978-1979 experiment, the judicial council created three regional divi-
sions, one with three active and one senior judge, the other two with five active
and two senior judges.'®

Circuit records suggest that the judges thought that the regional calendaring
system decreased circuit-wide collegiality and threatened the overall coherence
of the circuit’s substantive law, encouraging forum shopping. Some also doubted
that the program substantially reduced judges’ travel time, largely because
northern and middle division judges had to travel to assist the more heavily
burdened southern division. Perhaps most important, judges accustomed to
sitting with a larger and more diverse group of judges experienced “panel fever”
when they sat most of their time with a much smaller group.

Our proposal overcomes each of these problems. First, it ensures at least
some mix of judges throughout the circuit to maintain circuit identity and
collegiality. Second, the Circuit Division can maintain uniformity in the circuit’s
law. Finally, a court of twenty-eight circuit judgeships—or more—uwill allow
divisions to be created that are large enough to avoid the too-close associations
experienced when the much smaller court last tried a divisional approach.

109. Today, the Ninth Circuit has twenty-eight authorized judgeships, with twenty-two active
judges and seventeen senior judges.
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b. The 1998 regional/divisional calendaring proposal in response to the

Commission’s Tentative Draft Report
In response to our request for comments, Chief Judge Hug wrote for a majority
of the Court of Appeals for the Ninth Circuit, suggesting modifications of our
proposed divisional organization that in his view would accomplish the prin-
cipal objectives of our recommendation.!® Chief Judge Hug would establish
three divisions, composed solely of judges resident in the division. Those divi-
sions would have no distinct adjudicative role. Their function would be to
channel the calendaring process: appeals from district courts in each regional
division would be heard by panels comprising two judges of the division and
one judge from outside the division. The judges of the regional divisions would
not sit en banc, as we propose. The decisions of the panels would be binding
circuit-wide, unless overruled by a limited en banc court of the circuit, which
Chief Judge Hug would retain to rehear any case, not just cases involving con-
flicts. The limited en banc could be expanded to thirteen or fifteen judges rep-
resentative of the divisions.

We have carefully considered the Chief Judge’s response and analysis, but we
do not agree that his modifications are consistent with our proposed divisional
structure. Indeed, they are antithetical to it. The heart of the divisional struc-
ture that we recommend is a regionally based, adjudicative unit that is small
enough, stable enough, and autonomous enough to function effectively as an
appellate decisional body responsible for the law applicable in the region. This
cannot be accomplished through divisions with regional calendaring and a
circuit-wide en banc, as the Chief Judge suggests.

Giving each panel decision stare decisis effect unless it is overruled by a
circuit-wide en banc court would leave the court of appeals essentially unchanged
as an adjudicative body, and would defeat the purpose of the divisional struc-
ture that we recommend. District judges and lawyers, as well as all circuit judges,
would still have to keep abreast of all panel decisions throughout the circuit. All
circuit judges would still be required to make or respond to en banc calls to
rehear issues of exceptional importance arising anywhere in the circuit—a task
our proposed divisional structure deliberately eliminates because we believe
that a smaller decisional unit can more effectively maintain the coherence and
correctness of the law of that unit. Under our proposed structure a circuit-wide
en banc process, or en banc court, is not necessary to maintain desirable cir-
cuit-wide uniformity; instead, a small, stable, but still representative subset of
the court’s judges (the Circuit Division) focused on conflict resolution can ensure
it. Further, under our proposed structure, issues of exceptional importance will
be determined by all the judges for whom the decision speaks. This is not possible

110. Chief Judge Hug submitted a five-page letter dated October 27, 1998, to which he attached
a twelve-page “Analysis of the Commission Report.” Both are available on the Commission’s website
(http://app.comm.uscourts.gov).
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with a limited en banc—even if expanded as Chief Judge Hug suggests—but
can only be accomplished by a system of adjudicative divisions, each of which
truly convenes en banc.

Chief Judge Hug’s suggestion about panel composition would give both too
much and too little weight to the value of regional connection. It gives it too
much weight by requiring that every panel in the circuit have a majority of
judges from the region that generates the appeal, implying that only judges
from the region can get the law right. We do not agree with that implication.
Moreover, the proposal could dilute the salutary goals of random assignment
of judges and cases to panels, which we do not believe should be changed. The
suggested modification to our proposal gives too little weight to the value of
regional connection by having a regionally composed panel’s decision subject to
circuit-wide rehearing en banc. That arrangement does not further either the
regionalizing or federalizing functions that our recommended structure seeks
to reconcile. Both these functions, we believe, are better served by a randomly
drawn panel within a regionally based, but circuit-balanced, division—each
division having a majority of its judges resident within its region.

E. Realignment of the Ninth Circuit into Two or More Newly
Constituted Circuits

As we have said, we do not believe that a realignment of the Ninth Circuit and
the creation of more appellate courts in the West is necessary in light of the
restructuring into divisions that we propose. Any realignment of circuits would
deprive the west coast of a mechanism for obtaining a consistent body of fed-
eral appellate law, and of the practical advantages of the Ninth Circuit admin-
istrative structure. Moreover, it is impossible to create from the current Ninth
Circuit two or more circuits that would result in both an acceptable and equi-
table number of appeals per judge and courts of appeals small enough to op-
erate with the sort of collegiality we envision, unless the State of California were
to be split between judicial circuits—an option we believe to be undesirable.

It has been suggested to us that California is large enough, in population
and caseload, to warrant its own federal circuit. Several other circuits are simi-
larly dominated by a single state and could only be divided by a realignment
that would leave that state in a circuit of its own. Circuit realignment to pro-
duce circuits smaller than three states is undesirable. We conclude this because

111. Some, including the Department of Justice, have suggested that it would be helpful for the
Ninth Circuit’s court of appeals to take more matters en banc and that it might facilitate that pro-
cess if the vote of less than a majority of active judges were required. We express no opinion on this,
but we do note that there is no way to ensure that the active judges on any court will vote to rehear
any particular matter en banc. This suggestion, like expanding the number of judges on any par-
ticular limited en banc court, is not structural and would not accomplish the objectives our divi-
sional structure is intended to achieve.
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we believe three is the minimum necessary for units of the intermediate tier of
afederal system to serve an appropriate federalizing function.*? Appellate courts
serve this function better when they comprise judges from several states. This
not only ensures a broader, more national perspective essential to a federal court
system, but enlists the continuing interest of several congressional delegations
and spreads among a larger number of senators the informal but ingrained
influence over the appointment of the court’s judges. Concentrating such in-
fluence in one or two senators over a court with appellate caseloads as large as
those generated, for example, by California, New York, or Texas, would not be,
in our view, wise policy. If Congress rejects our recommendation, the chal-
lenges to finding a workable solution are daunting. We examined over a dozen
proposals for splitting the circuit and found no merit in any of them. Of the
proposals, we describe three because they are the only alternatives that have any
geographical integrity, serve to any extent both the federalizing and regional-
izing functions of federal courts, and are consistent with the principle of state
contiguity in the “lower 48” states.'®

112. The Courts of Appeals for the District of Columbia and Federal Circuits, with their unique
caseload distributions (e.g., the concentration of administrative agency cases in the D.C. Circuit
and the restricted, nonregional jurisdiction of the Federal Circuit), each with judges drawn from
throughout the country, are exceptions to this principle.

113. To examine the caseload effects of different configurations, we estimated weighted filings
by taking the three-year average of filings; cases filed by pro se litigants were discounted by two-
thirds, in accordance with how the Judicial Conference of the United States treats them in its cur-
rent formula for assessing circuit judgeship needs. These per-judgeship figures use the number of
authorized judgeships and do not factor in either the court’s vacancies or its senior judges. The
weighted filing estimate per judgeship for the current Ninth Circuit (226) is thus based on twenty-
eight judgeships. The estimates for the differently configured circuits are based on the assumption
that wherever an active judge now sits, a judgeship will continue to exist. We also used as the site of
a judgeship the state of residence of any person whose nomination was pending as of October 1,
1998 (this frequently, but not always, corresponded with the residence of the judge whose departure
from active status created the vacancy). The calculations also assume that the vacant judgeship for
which a nomination was not pending would be moved from California to Hawaii, to implement the
relatively new requirement in 28 U.S.C. § 44(c) that at least one active circuit judge be appointed
from each state of a circuit. Obviously these assumptions are fraught with uncertainty and subject
to change, particularly if Congress were to create the five new judgeships the Ninth Circuit Court of
Appeals has requested.
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1. Option A—Variation on the “classical split”

New Ninth Circuit — Arizona, California, and Nevada

New Twelfth Circuit — Alaska, Guam, Hawaii, Idaho, Montana, Northern
Mariana Islands, Oregon, and Washington

Option A is much like what some have called the “classical split,” except that it
includes Hawaii (and the island territories) in the new Twelfth Circuit instead
of in the Ninth. Placing the island jurisdictions with the Northwest states would
move slightly more of the caseload to the circuit with the lighter caseload and

Figure 3-B
Boundaries of Reconfigured Circuits—Option A

might alleviate any sense in these small jurisdictions that they are dwarfed by
the much more populous states of the new Ninth. But the caseload difference
to either circuit would be small and there is no strong judicial administration
reason for choosing one circuit over the other for the island jurisdictions. Ei-
ther configuration would create workload disparity between the resulting cir-
cuits. Using the one we describe, and based on filing trends over the past three
years, we estimate per-judgeship weighted filings would increase from 226 to
257 for the new Ninth Circuit, and drop to 169 per judgeship for the new Twelfth
Circuit.*

114. If this configuration were to become effective immediately, the disparity would be worse:

active judges in the new Ninth Circuit would face 119 more weighted filings (at 331) than active
judges in the new Twelfth Circuit (at 212).
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2. Option B—*"Classical split” plus realignment of Tenth Circuit
to reduce size of new Ninth

New Ninth Circuit — California, Guam, Hawaii, Nevada, Northern
Mariana Islands

New Tenth Circuit — Arizona, Colorado, Kansas, New Mexico, Oklahoma,
Utah, Wyoming
New Twelfth Circuit —Alaska, Idaho, Montana, Oregon, Washington

The distinctive feature of this option is the shift of Arizona to the Tenth Circuit.
Next to California, Arizona generates more appeals than any other state in the
present Ninth Circuit; thus moving it would significantly alleviate the caseload
pressure exerted by California in the remaining Ninth Circuit. But it would do

Figure 3-C
Boundaries of Reconfigured Circuits—Option B

New
Twelfth

CII’CUIt\ M m

New
Ninth
Circuit

so by disconnecting California from Arizona. To the extent that Arizona follows
California law in several areas, and has significant commercial ties with Cali-
fornia, this would be an undesirable result. On the other hand, others think that
Arizona has more in common with the Rocky Mountain states than with the
Pacific coast states. The Tenth Circuit Court of Appeals would be able to absorb
the added caseload from Arizona while still remaining an appellate court of
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manageable size. Assuming the three circuit judgeships now in Arizona were
transferred to the Tenth Circuit, the weighted filings per judgeship in the new
Tenth would change little—we estimate 177 weighted filings per judgeship,
compared to 175. But the per-judgeship weighted filings in the new Ninth Circuit
Court of Appeals would still rise by approximately 50 (from 226 to an esti-
mated 270), while falling in the new Twelfth Circuit from 226 to 162.1'

3. Option C—Division of California between two circuits to
reduce size of new Ninth

New Ninth Circuit — Districts of Arizona, Southern and Central
California, Guam, Hawaii, Nevada, Northern
Mariana Islands

New Twelfth Circuit — Districts of Alaska, Eastern and Northern California,

Idaho, Montana, Oregon, Eastern and Western
Washington

Figure 3-D
Boundaries of Reconfigured Circuits—Option C

115. Immediate reconfiguration along these lines would cause even greater disparity than un-
der Option A: Each active judge in the new Ninth Circuit would face 210 more weighted filings (at
392 per judge) than an active judge in the new Twelfth (at 182).
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This is the 1973 recommendation of the Commission on Revision of the
Federal Court Appellate System. It divides California between two circuits as
the only way to equalize caseloads, given California’s dominance over any cir-
cuit into which it is allocated as a whole. (Weighted filings per judgeship would
be about 232 in the new Ninth Circuit and about 219 in the new Twelfth Cir-
cuit.) This is the only option that distributes caseloads equitably, but it elicits
strong objections—as it did when the Hruska Commission proposed it—be-
cause it would divide a state between two federal circuits. Justice Scalia has said
that the Supreme Court could deal promptly with intercircuit conflicts affect-
ing California and Justice Stevens has characterized the bar’s concern over such
a split as “seriously exaggerated.” However, if the present Ninth Circuit is kept
intact, the Circuit Division that we propose will be able to resolve interdivi-
sional conflicts—including those that the Supreme Court might be disinclined
to resolve as intercircuit conflicts—faster and with less expense to litigants than
Supreme Court resolution entails.

F. Conclusion

We believe that our recommendation addresses the adjudicative concerns that
have animated calls to split the circuit while preserving the administrative struc-
ture that no one has seriously challenged. We also believe that our proposal
accords with the overarching objectives of judges who have been responsible
for administering the circuit, who with considerable force and support have
pointed out how important it is to maintain a capacity, short of review by the
Supreme Court, for a common body of federal law on issues that matter to the
whole Pacific Rim and the far western part of the United States.!® The Circuit
Division will do that.

The divisional structure for the court of appeals that we recommend, with
a ready conflict-correction mechanism, is a practical alternative that is work-
able, will achieve the legitimate ends of those who favor splitting the circuit and
those who seek to preserve it, and affords the greatest promise for flexibility in
the future. It is not, of course, a perfect structure. We can think of none that can
be, with California—the single largest contributor to caseload—a part of the
circuit. Yet we are persuaded that it is better to have the State of California
subject to different divisions within the same circuit than to split it between
circuits.

In sum, we have concluded and we therefore recommend to the Congress
and the President that legislation retaining the circuit but restructuring the court
of appeals into divisions is the most principled and effective way to resolve the
debate about the Ninth Circuit and its court of appeals.

116. See August 29, 1998, letter to Justice White from Procter Hug, Jr., Chief Judge of the Ninth

Circuit; James R. Browning, Alfred T. Goodwin, and J. Clifford Wallace, former chief judges of the
circuit; and Circuit Judge Mary M. Schroeder, scheduled to be the next chief judge of the circuit.
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Structural Options for the Courts of Appeals

In this and the next chapter, we turn from the Court of Appeals for the Ninth
Circuit to the total appellate system. We offer no recommendations on the
realignment of other circuits, and, more than that, propose no general realign-
ment of the circuit structure. The Commission has been presented with sugges-
tions that the circuit structure as a whole is antiquated and should be abolished,
putting in its place a nationwide court of appeals organized internally to serve
federal appellate needs as they may shift over the years. We have concluded,
however, that the system of geographical circuits has not outlived its usefulness
and that a decentralized administrative structure for the federal judiciary con-
tinues to be an effective means of administering this vast nationwide system of
courts.

Current circuit boundaries are, to be sure, the product of history more than
logic, and probably would not be the boundaries one would draw if starting
afresh. By now, though, those boundaries are firmly established in the Ameri-
can legal order, and changing them would impose substantial disruptive costs.

Some commentators offer caseload inequality as a reason to split circuits;
some argue that a circuit should be split when the number of opinions its court
of appeals issues passes an unspecified threshold; others take longer appellate
disposition times as a sign that a split is in order. As we noted in Chapter 3, all
of these have been advanced by those who would split the Ninth Circuit. But
the data we reviewed show that all can be found in substantial measure in one
or more other circuits that cannot feasibly be split. If equalizing caseload among
circuits, or among circuit judges, were the most important criterion for circuit
alignment, a sweeping reconfiguration would be in order. If the number of
published opinions or higher-than-average disposition times were the trigger,
several circuits would now be candidates for reconfiguration. But caseloads
change, more or less unpredictably, and equalizing caseloads has never been a
driving principle in circuit configuration. Should caseloads ever become so dis-
proportionate as to cause nationwide concern in the future, the structural al-
ternative for courts of appeals that we recommend here will afford maximum
flexibility for circuits to remedy disparities themselves—by requesting new
judgeships and arranging them in optimally sized divisions, at minimum cost
and disruption. Furthermore, as explained below, our divisional arrangement
avoids circuit splits that would create one- or two-state circuits, which we be-
lieve would hinder or preclude the ability of the regional courts of appeals to
exercise their federalizing function.

Accordingly, we believe that some changes to the structure of the courts of
appeals will help them deal with the conundrum they will face as caseloads
grow. On the one hand, if they do not obtain more judge power, they risk
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unacceptable backlogs of pending cases or an unacceptable decline in the quan-
tity and quality of judicial attention paid to the cases they decide. On the other
hand, adding too many judges to a court that must act collegially may heighten
the likelihood of incoherence in the law. Although technology offers some
promise of a way out of this bind, we doubt that it will suffice to avert it alto-
gether. We believe that the courts of appeals need additional flexibility to struc-
ture their operations to meet changing circumstances that cannot now be fore-
seen.

We therefore recommend here a flexible statutory framework to allow—not
require—courts to experiment with three innovations: the divisional concept
we propose for the Ninth Circuit Court of Appeals; the use of two-judge panels
for deciding some kinds of cases; and district court appellate panels. While these
innovations have been discussed by judges and students of the appellate pro-
cess, few have been put to actual use, none in the federal courts. Rather than
recommend a single legislative prescription or set of prescriptions for all of the
courts of appeals, we urge Congress to authorize each circuit and its appellate
court to test measures best suited to its particular circumstances—the nature
and volume of appeals, the number of its judges, and other resources.

In addition, monitoring and evaluating the use of these procedures can
provide Congress, the bench, and the bar with more systematic information
about these procedures than would otherwise be available, and thus help deter-
mine if they can enable the federal appellate system to function better over the
next decade or two without the full increase in judgeships that caseload growth
would require under current methods of operation. It is possible that these
innovations could provide each circuit with a system adequate to handle its
appellate business in the years ahead, making a split of large circuits unneces-
sary. Regardless of what Congress decides with respect to the Ninth Circuit and
its court of appeals, we recommend that these measures be enacted for the better
administration of appellate justice.

Finally, we do not believe these options will obviate the need for additional
judgeships. Indeed, even the innovations proposed here will fail if there are not
enough judges for the proper administration of appellate justice.

A. Divisional Organization of Courts of Appeals

As we discussed in Chapter 2, the traditional way to deal with a court of appeals
deemed to have grown too large to function effectively was to split the court’s
circuit and thus the court itself. Congress did that in 1929 when it split the
Eighth Circuit to create the Tenth Circuit, and in 1980 when it split the Fifth
Circuit to create the Eleventh Circuit. As we discussed in Chapter 3, splitting
the Ninth Circuit to deal with the problems facing its court of appeals is not
practical or desirable. For reasons explained below, we do not believe circuit-
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splitting will be a feasible structural option if and when other courts of appeals
grow too large to operate as a single decisional unit.

Although other courts are not free from problems, we do not believe any of
them need restructuring. At the moment, no other court of appeals approaches
the Ninth Circuit’s in terms of judgeships. However, it is possible that the press
of increased litigation will lead to increases in judgeships in at least some of the
courts of appeals and, if so, those courts may also be candidates for some type
of restructuring.

If and when that day comes, circuit-splitting as a structural alternative will
be even less feasible in most circuits than it is in the Ninth. That is so because,
as stated in Chapter 3, regional circuits should consist of at least three states,
both to fulfill the federalizing role expected of regional appellate courts and to
enlist the interests of several Congressional delegations in the well-being of the
circuit and appointments to its court of appeals. Nevertheless, leaving aside the
Ninth and District of Columbia Circuits, only two of the other ten regional
circuits include six or more states. Five have three states, two have four, and one
has five.'"

In other words, applying our three-states-per-circuit rule, five of the circuits
by definition cannot be split and three others can be split only by creating at
least one circuit of fewer than three states. Furthermore, circuit splitting is costly
and disruptive, entailing as it does the creation of a separate administrative
apparatus for any new circuit.

For these reasons, we recommend that Congress, on a permanent basis, give
all appellate courts above fifteen judgeships discretion to adopt a divisional
organization. When an appellate court exceeds fifteen judgeships it is large
enough to make feasible such an internal design, and it is reaching the point
where performing its en banc function effectively becomes increasingly difficult.
In our view, when an appellate court operating as a single decisional unit reaches
eighteen judgeships, the en banc process becomes too cumbersome to be fea-
sible, and a limited en banc does not seem to us to be a long-term solution. We
believe that any large court of appeals (that is, a court with eighteen or more
judges, and certainly one with more than twenty) should be organized into
adjudicative divisions. However, just as courts with more than fifteen judges
now have the authority to perform their en banc functions through a limited
en banc (although only the Ninth Circuit’s court has chosen to do so), we believe
that all courts of appeals with more than fifteen judgeships should have the
authority to perform their adjudicative work in divisions.

The proposed statute leaves considerable leeway to a court of appeals in
designing a divisional structure. Although not specified in the statute, we con-

117. See Table 2-9. The Second, Third, Fifth, Seventh, and Eleventh Circuits have three states.
The First and Sixth have four states. The Fourth has five states. The Tenth has six states and the
Eighth has seven states.
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template that each division would have an odd number of judges, with a mini-
mum of seven, and preferably no more than eleven. If a court needs to add a
number of judges that would make the divisions too large, a new division can
be created to maintain the general scheme. Whatever the design, the point is to
have each judge of the court assigned to a specific division for a substantial
period of time and for each division to exercise exclusive jurisdiction over the
cases assigned to it. The statute would require that upon the adoption of a
divisional plan the court also create a “Circuit Division” for conflict correction,
modeled on that prescribed for the Ninth Circuit in the previous chapter, with
the sole function of resolving conflicts between or among the divisions. The
circuit-wide en banc procedure would be abolished once a divisional plan is in
effect, although each division would continue to take cases en banc as neces-
sary.

Different circuits might implement the divisional arrangement in different
ways according to their needs, and we expect that creative judicial minds would
tailor these alternatives to fit local circumstances. Some courts might opt for a
regional organization in which not only the source of appeals (primarily the
district courts) but the composition of the judicial division would be entirely
tied to geography. Other courts might adopt an arrangement whereby judges
are primarily assigned to the division in which they reside, but would sit regu-
larly with one or more other divisions, not only to help out with caseloads as
needed but to ensure cross-fertilization.

The proposed statute is set out in Appendix C-2 as subsection (d) of a re-
vised section 46 of Title 28, United States Code.

B. Two-Judge Panels

Currently, the courts of appeals function primarily through three-judge panels
pursuant to 28 U.S.C. § 46(b) (“the court may authorize the hearing and de-
termination of cases and controversies by separate panels, each consisting of
three judges”). As caseloads grow, courts would benefit from the flexibility to
provide by rule for two-judge disposition of some cases. We believe that two-
judge panels may be able to help the courts conserve resources with no loss in
fairness, and we thus recommend that Congress amend section 46(b) to autho-
rize federal appellate courts to use two-judge panels, and that it allow the courts
to designate by rule those case types suitable for such disposition. Subsection
(b) of the proposed revision to 28 U.S.C. § 46 in Appendix C-2 is a statutory
revision to this end.

Three-judge panels in federal appellate courts are a legacy of the three-judge
appellate courts created by the 1891 Evarts Act. Three-judge panels are simi-
larly pervasive in the states. As far as we are aware, only the Appellate Division
of the New Jersey Superior Court, a statewide intermediate appellate court,
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uses two-judge panels; it has done so for twenty years,''® and in recent years
two-judge panels have decided a majority of appeals in that court.

Some kinds of federal appeals may be suitable for disposition by two judges,
and others clearly are not. The New Jersey Rule of Court on this point is in-
structive. It says that three-judge panels should be convened to decide “a ques-
tion of public importance, of special difficulty, of precedential value, or for
such other special reason as the presiding judge shall determine.”*®* These are
among the types of cases that most federal appellate courts schedule for oral
argument and dispose of through published opinions, and they should remain
the staple of the federal three-judge panel.

Still, in most courts of appeals today, judges supervise or participate in a
staff-supported screening process that identifies those cases in which the out-
come is clearly controlled by well-settled precedent. We expect that two-judge
panels would decide cases primarily of this type, which are now decided by
most courts without oral argument and with relatively brief opinions. If the
two judges disagree or are in doubt, they can enlist a third judge to participate
in the decision, or refer the case to a regular three-judge panel for hearing.

Two-judge panels could reduce overall judicial resource needs but not nec-
essarily by one-third. Most cases that now need and receive oral argument will
continue to need it, and these are the cases that consume the greatest share of
judicial resources. Moreover, whenever there is a written opinion, the judge
with primary responsibility for the opinion will spend more time on the case
than will the other member or members of the panel. Thus, the judicial time
that a two-judge panel will save will likely be the time a third judge now spends
reading the briefs and conferring with the other panel judges; generally that
will be less than one-third of the total judicial time that would ordinarily be
spent on the case.

Given effective screening and recognizing that a large proportion of cases
can only be decided one way, one might argue that a single appellate judge
might suffice to decide some appeals. However, at least until more information
is available on the operation of two-judge panels, we believe a minimum of two
judicial minds should be brought to bear on alleged prejudicial errors made by
a trial judge.

Because of the strong tradition of using three-judge panels and the con-
cerns that departing from it may engender, we recommend that the Federal
Judicial Center monitor the types of cases disposed of by two-judge panels and
the type of procedural treatment they receive, and assess the effects of this change
on the productivity of courts of appeals that adopt it. The Center should report
to the Judicial Conference yearly, for at least the first three years that a court

118. N.J. Ct. R. 2:13-2. Two-judge panels were authorized in September 1978.
119. 1d.
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uses two-judge panels, information to allow the Conference to consider whether
to recommend modifying or eliminating the authority for two-judge panels.

C. District Court Appellate Panels (DCAPs)

We also recommend that Congress authorize the courts to experiment with
shifting a portion of the reviewing task to the trial court level, an idea discussed
for at least half a century by students of the appellate process as a way to expand
appellate capacity without incurring the costs associated with appellate court
growth. Specifically, we propose that Congress add a new section 145 to Title
28 of the United States Code to authorize, but not require, judicial councils to
create district court appellate panels within the circuit and provide by rule for
the assignment of certain categories of cases to those panels. Appendix C-3
contains the proposed section 145.

In circuits that elect to use the authority conferred by this statute, the judi-
cial council would create a “district court appellate panel service” and assign
district judges of the circuit to it. The judicial council would determine the
number of such judges and whether both active and senior judges would be so
assigned.'?® The council would provide by rule for convening three-judge pan-
els comprising two district judges and one circuit judge designated by the chief
circuit judge. The circuit judge would preside over the panel. The judicial coun-
cil would specify the categories of cases over which the DCAPs would have
appellate jurisdiction. The clerk of the court of appeals would serve as clerk for
the district court appellate panel. Further review of decisions by a district court
appellate panel would be in the court of appeals, but only by leave of that court.
If a party filed a petition in the court of appeals for leave to appeal a DCAP
decision, the case would be subject to review in the Supreme Court under 28
U.S.C. § 1254, like any other case in the court of appeals.

A likely prospect for DCAP jurisdiction is diversity of citizenship cases,
because they typically present only state law questions on which a federal de-
cision can have no precedential effect. Another good prospect would be sen-
tencing appeals, as they present issues with which trial judges have wide expe-
rience. Other good candidates for DCAP review are cases that generally require
the reviewer to apply well-settled legal rules to varying fact patterns and typi-
cally involve little or no lawmaking. While the judicial council would define
DCAP jurisdiction by categories and types of cases of that sort (rather than
prescribe criteria for a case-by-case determination), an appeal of any type may,
on occasion, involve a significant legal issue. For that reason, the proposed statute
authorizes the DCAP to transfer to the court of appeals any case that presents

120. We note in this regard that circuits establishing bankruptcy appellate panel services have
taken different approaches to the membership of these panels and the procedures they use. Similar
variation, at least during the developmental stages, could provide useful information about how
best to organize district court appellate panels.
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such an issue. If the DCAP does so, the court of appeals should be required to
decide the case.

Trial judges already perform important reviewing functions in the federal
appellate system. Federal district judges often sit temporarily with the courts of
appeals, and in their own work regularly review trial proceedings when they
rule on post-trial motions. In recent times, bankruptcy appellate panels, which
use trial-level judges, have proven successful. In all of these contexts, trial judges
are often more familiar than circuit judges with the trial process; that perspec-
tive allows them to be particularly adept at performing the error correction
function. Litigants might therefore find in the district court appellate panel
more assurance that their cases are getting the personal attention of Article I11
judges concerned primarily with correcting prejudicial errors in the trial pro-
ceeding. Because these panels could convene in cities throughout the circuit,
not simply where the court of appeals hears arguments, they could provide
litigants and lawyers with a more readily accessible reviewing forum.

To avoid concerns about district judges reviewing the work of their col-
leagues, district judges would not review judgments from the courts to which
they had been appointed. In some circuits, it may be necessary to import dis-
trict judges to staff these panels, and the proposed statute authorizes intercircuit
assignments for this purpose.

Our recommendation should not be read to imply that district judges are
now less busy than circuit judges, or that there is excess judge power in the
district courts. Rather, the recommendation assumes that caseloads—and there-
fore judicial resource needs—will continue to grow, and speaks only to where
that growth should occur. Extensive use of district court appellate panels could
reduce the need for additional circuit judgeships, but it would also, at least in
some circuits, require additional district judgeships. The proper number can be
determined only through experience, and we have not tried to project the
additional need. In any case, additional district judgeships would add flexibility
to the judicial system, as they could be deployed for trial or appellate work as
the demands of the docket require.

We do not express an ultimate judgment as to the value of district court
appellate panels. Much remains to be learned through use and experimenta-
tion. We assert only that these panels hold sufficient promise of strengthening
the administration of appellate justice as dockets grow that the circuit judicial
councils should be given the authority to experiment with them.*?! The statute
in Appendix C-3 leaves wide room for each circuit to select the cases to be

121. We are aware of some district and circuit judge opposition to the concept of district court
appellate review, as reported in comments submitted to us and in a 1992 survey of federal judges
(see Planning for the Future: Results of a 1992 Federal Judicial Center Survey of United States Judges
at 5 and 27, reporting that about 65% of both circuit and district judges were strongly or moder-
ately opposed to “a district court ‘appellate division’ for error correction, with discretionary review
in the court of appeals™). We stress, however, that we see our specific proposal, which was not avail-
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routed to these panels and to determine other procedural details. As with the
other proposals offered here, we recommend a program of monitoring and
reporting by the Federal Judicial Center so that the Judicial Conference may
determine whether to recommend that Congress continue, modify, or elimi-
nate the authority.

able to earlier commentators, as an experiment to be developed at the discretion of the judges in-
volved, who will surely assess, among other things, whether enough district judges are available to
make any such experiment feasible.
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Chapter 5
Appellate Jurisdiction

As explained in Chapter 1, a majority of the Commission makes no recommen-
dations on what matters should come into the federal courts. However, in this
section we offer our recommendations on where and how appellate review of
some of those matters might be best structured.

A. Bankruptcy Appeals

The Commission reviewed pending legislation and the recommendation of the
National Bankruptcy Review Commission (NBRC) that would provide for appeal
of decisions by bankruptcy judges in core matters (and in those noncore mat-
ters where the parties had consented to entry of the final order by a bankruptcy
judge) directly to the regional courts of appeals, rather than to the district courts
or bankruptcy appellate panels. We also considered various other alternatives
for handling bankruptcy appeals.

Late in our study period, the Judicial Conference Committee on the Admin-
istration of the Bankruptcy System decided to conduct, with the assistance of
the Federal Judicial Center, a study of the existing bankruptcy structure and
possible alternative structures. This study is consistent with Recommendation
21 of the Long Range Plan for the Federal Courts!?? and 1998 Judicial Confer-
ence action.’®

The Commission strongly recommends that Congress forgo action regard-
ing bankruptcy appeals until the Judicial Conference has completed its study.
The Judicial Conference will have the opportunity to consider the situation
from the viewpoint of all affected parties, in more depth than either the NBRC
or this Commission, given the broad mandates and tight time constraints of
both commissions. Moreover, we are concerned that implementing the NBRC
recommendation could exacerbate problems in the courts of appeals and de-
stroy the arguably successful innovation of bankruptcy appellate panels.

For the present, we offer our assessment of the situation and the effect of
direct bankruptcy appeals on the courts of appeals.

122. Recommendation 21 provides that “[t]he existing mechanism for review of dispositive
orders of bankruptcy judges should be studied to determine what appellate structure will ensure
prompt, inexpensive resolution of bankruptcy cases and foster coherent, consistent development of
bankruptcy precedents.” Judicial Conference of the United States, Long Range Plan for the Federal
Courts 47 (1995).

123. At its September 1998 session, the Judicial Conference supported the simplification of
appellate review of dispositive orders of bankruptcy judges; urged that no change in the current
appellate system be considered until the judiciary has an opportunity to study further the existing
process and possible alternative structures and to submit a report to Congress; and pending comple-
tion of the study, opposed the appeal as of right from dispositive orders of bankruptcy judges di-

rectly to the courts of appeals. Preliminary Report of the Actions Taken by the Judicial Conference
of the United States, in session, September 15, 1998.
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1. Current bankruptcy appellate structure and asserted problems

District courts are the primary appellate forums for many bankruptcy cases
and proceedings. Several circuits, and with particular success the Ninth Circuit,
have used their statutory authority to conduct some appellate review by a bank-
ruptcy appellate panel (BAP). A bankruptcy appellate panel comprises several
bankruptcy judges, most of whom continue to serve as active bankruptcy judges
at the trial level but also spend some of their time deciding appeals arising from
bankruptcy courts in districts other than their own.

The structure of the bankruptcy appellate system is asserted to cause two
general classes of problems. First, by its nature the system produces relatively
little binding precedent, and this is said to cause uncertainty, unpredictability,
and nonuniformity. Second, the multiple appellate levels of the system take too
long and cost too much for many litigants.

Although the true extent of uncertainty and unpredictability attributable to
the dearth of binding precedent is unknown, commentators have documented
specific issues that remain unresolved because they have not been authorita-
tively decided.’* Even more than in other areas of the law, many parties in
bankruptcy are not in a position to litigate an issue through what may be as
many as four levels before final resolution. Although cost is a significant prob-
lem to the parties, apparently one of its main detrimental effects on the system
is that cases drop out before the appellate issues can be definitively resolved.'?

The NBRC recommended the elimination of the first layer of appeal to a
district court or BAP.?% In 1998, the House