A COMMISSION REPORT

Federal Regulation
of State and Local Governments:
The Mixed Record of the 1980s

T Ty T 1y T 5 T TG Sy T S == &

LS. Advisory Comniission on A-126
Intergovernmental Relations July 1223




Members of the
1.5, Advisory Commission

on Intergovernmental Relations
(June 1953)

Private Citkzens
Dianiel J. Elazar, Philadelphia, Pesnsylvania
Foberl B, Hawhking, Jr., Chadmran, San Franciseo, California
Mary Ellen Joyee, Arlingtan, Virginia

Members of the TLS, Senafe
Damiel K. Akaka, Hawaii

Byron L, Dorgan, Morth Dakota
Dave Durenberpger, Minncsota

iembers of the LLS, Howvse of Represenlalives
Donald M. Payne, Noew Jersey
Sleven [L Schifl, New Mexico
Facancy

Oificers of the Execotive Branch, LS. Governmant

VFrcuncy
Fingcamcy
Lrcancy

Governors
Mooy
Hircercy
Micarmoy
Mircancy

Mayors
Victor H. Ashe, Knosville, Tennessee
Robert M. Isase, Colorado Sprinps, Calorado
Edward ;. Rendell, Philadelphin, Pennsylvania
Bruce Todd, Austin, Teges

Members of Stute Legisloteres
Paul Bud Burke, President, Kansas Senate
Samuel B, Nunez, Jr, President, Lovisiang Senate
broancy

Elected County OHMicials
Ann Klinger, Merced County, California, Board of Supervisors
Barbara Sheen Todd, Pinellas County, Florida,
Board of Commissioners
Vacarcy




A COMMISSION REPORT

€ € 3 € 3€ 3 € 3 € 3 3 33363

Federal Regulation
of State and Local Governments:
The Mixed Record of the 1980s

OCCIDENTAL CO LEg

AUG 2071993

LiorKAay
DEPOSITORY 56

-€ 3-€ 3-€ 3€ 3€ 3€ 3€ 3€ 3€ 3 C 3€ 3

U.S. Advisory Commission on A-126
Intergovernmental Relations July 1993

E




US. Advisory Commissionon
Intergovernmental Relations
800 K Street, NW
South Building
Suite 450
Washington, DC 20575

(202) 653-5640
FAX (202) 653-5429

il US. Advisory Commission on Intergovernmental Relations



—

Executive Summary

The 1960sand 1970s inaugurated a new era of regula-
tory federalism. Adecade ago, the U.S, Advisory Commis-
sion on Intergovernmental Relations (ACIR) issued a
report—Regulatory Federalism: Policy, Process, Impact and
Reform—showing that mandates and regulations had be-
?un to rival grants and subsidies as federal tools for in-
luencing the behavior of state and local governments. In
less than two decades, the Congress enacted dozens of
statutes that utilized the new regulatory techniques.

Many of the new requirements addressed long-
standing social problems. Most also enjoyed broad sup-
port from the general public and from state and local
officials. As the number of requirements proliferated,
however, questionsbegan tobe raised about the appro-
priateness, costs, complexity, effectiveness, and efficiency
of intergovernmental regulations.

By 1981, effortswere under way in all three branches
of the federal governmentto address the problems posed
by regulation. For example, in National League of Citiesv.
Usery, the Supreme Court signaleda willingnessto restore
the Tenth Amendment as a check on federal actions. The
Congress enacted the Paperwork Reduction Act, the Regu-
latory Flexibility Act, and the State and Local Cost Estimate
Act. President Ronald Reagan established a Task Forceon
Regulatory Relief and issued three executive orders de-
signed to institutionalizepresidential control overthe reg-
ulatory process, to restrain the issuance of costly
mandates, and to require that agenciesconsiderthe feder-
alism implications of their regulatory actions.

How did the mechanisms work? Overall, early opti-
mistic evaluationswere premature. By 1990, as shown in
this report—Federal Regulation of State and Local Govern-
ments: The Mixed Record of the 1980s —theregulatory reform
initiatives of the 1980s had failed to reduce existing require-
ments or restrict new regulations significantly.

ACIR’s basic findings include the following:

Administrative rules and regulationsaffecting stateand lo-
cal governments continued to increase duringthe 1980s. An ef-
fort was made to secure regulatory relief through
administrative reforms, and there were some successes.
Nevertheless,analyzingdata on federal regulatory activity
for 18 of the 36 mandates included in its eatlier Regulatory
Federalism report, ACIR found that overall regulation con-
tinued to rise. Some of the most marked increases came in
the Clean Air Act, Fair Labor Standards Act, and Occupational
Safety and Health Act. Clear reductions in regulation seem to
have been achieved in only 5 of the 18 programs examined.

Weaknesses in the design and implementation of Execu-
tive Order 12612 on Federalism haveprevented thefederalism
assessment process fromachieving its potential. The order,
enacted in 1987, outlines principles and procedures de-
signed to guide executivebranch decisionmaking onissues
that have federalism implications. The process has not
been fully or consistently implemented, and it has not pro-
duced the intended changes.

The Congress continued to enact regulations. Between
1981 and 1990, the Congress enacted 27 statutes that im-

posed new regulations on statesand localitiesor significantly
expanded programs. fThe record for the 1970s was 22 such
statutes.) Someregulationswere costly (e.g., Safe Drinking
Water Act Amendmentsof 1986 and Ashestos Hazard Emer-
gency Response Act of 1986). Other mandates have been
noted more for their intrusivenessthan for their expense
(e.g., requiringstatesto allowlonger and heaviertruckson
their hi%hwaﬁs and to raise the minimum drinking age).
Although several regulatory relief measureswere en-

acted in the 1980s, these deregulation initiatives were
more than counterbalanced by new requirements. The
Congress also attached new conditionsto existing grant
programs, ﬂarticularly Medicaid, Aid to Familieswith De-
pendent Children, and local government costs for federal
water projects.

The federal government has little systematic data con-
cerning the cumulativefinancial costs of the regulationsitim-
poses on state and local governments. Since 1983, the best
available informationhas been the Congressional Budget
Office (CBO) estimates of the intergovernmental fiscal
effects of proposed federal legislation. These estimates
are approximateand generally conservative due to the in-
herent difficultiesin estimating mandates and to flaws in
the statute. Basically, new regulations enacted between
1983and 1990 imposed cumulative, estimated costs of be-
tween $8.9 and $12.7 billion on states and localities, de-
pending on the definition of mandates that is used.

By virtue of the Supreme Court'sopinionin Garciav. San
Antonio Metropolitan Transit Authority, reversingNation-
al League of Citiesv. Usery, states are virtuallypowerlessto
challenge federal action in the courts on Tenth Amendment
grounds. Cases following Garcia raised further questions
about the relationship between the federal government
and the state and local governments. Federal courts also
became involved regularly in telling states and local gov-
ernments what they must do, not just what they must not
do. For example, courts have been active especially in
overseeing state and local management of public institu-
tions, such as prisons and mental hospitals.

Despite the mixed record of the federal courts in deal-
ing with federalismissues, the State and Local Legal Center
has developed an impressive win-loss record in presenting
the legal arguments of state and local governments before
the Supreme Court.

The Commission recommends that: (1) the federal

overnment institute a moratorium on mandates for at
east two years and conduct a review of mandating to re-
store balance, partnership, and state and local self-gov-
ernment in the federal system;0§2) the Supreme Court
reexamine the constitutionality of mandatingas a princi-
ple; (3) those responsible for administering and utilizing
the congressional fiscal notes process, the Paperwork Re-
ductionAct, the Regulatory Flexibility Act, and the Federalism
Executive Order redoubletheir effortsto take fullestadvan-
tage of these mechanisms, and that state and local govern-
ments identify and press for consideration of significant
state-local effects in pending legislation and regulations.

U.S. Advisory Commission on Intergovernmental Relations iii
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Preface

A decade ago, the U.S. Advisory Commission on Inter-
governmental Relations (ACIR) issued an in-depth report
on anew trend, the use of compulsory federal regulations
aimed at or implemented by state and local governments.
In that report, Regulatory Federalism: Policy, Process, Im-
pact, and Reform, ACIR probed the shift from an incentive-
based (i.e., grant-in-aid) system designed to encourage
state and local governmentsto perform an activity or provide
a service, to a more command-based system requiring state
and local action under federal regulation. This trend was
identified firstin a 1981ACIR report, An Agenda for Amer-
ican Federalism: Restoring Confidence and Competence.

In Regulatory Federalism, ACIR explained:

State and local governments, like the business
sectorand private individuals, have been affected
greatly by the massive extension of federal con-
trols and standards over the past two decades.
These extensions have altered the terms of a
long-standing intergovernmental partnership.
Where the federal government once encouraged
state and local actions with fiscal incentives, it
now also wields sanctions—or simply issues com-
mands. The development of new techniques of
intergovernmental regulation presents a chal-
lenge to the balance of authority in, and the effec-
tive operation of, American federalism.

Stating that “reform of the new regulatory programs de-
servesa priority position on the policy agenda of the 1980s,”
the Commission listed six major findings from its report:

1) During the 1960s and 1970s, state and local
governments, for the first time, werebrought
under extensive federal regulatory controls.

2) Federal intergovernmental regulation takes
avariety of new administrativeand legal forms.

3) Although the new forms of regulation have
been litigated heavily, by and large, the fed-
eral courts have done little to constrain the
regulatory proclivities of Congressor the ex-
ecutive branch.

4) The real nature and extent of the impact of
federal regulation on state and local govern-
ments is still not fully understood.

5) Intergovernmental conflict and confusion
have hampered progress toward achieving
national goals.

6) Past efforts at regulatory reform have given
little attention to problems of intergovern-
mental concern.

Written in the early years of the Reagan administration,
Regulatory Federalism came too early to assess an impor-
tant thrust of the Reagan presidency: regulatory reform.
Elected with a perceived mandate to attack excessregula-
tion, the Reagan administration initiated a variety of pro-
gramsduring the 1980sdesigned to reduce or to eliminate
regulatory burdens. Although aimed primarily at the pri-
vate sector, the relief effort also benefited the public sec-
tor.

That effort consisted of a myriad of initiatives. For the
public sector, the most important executive branch initia-
tive was Executive Order 12612on federalism, the product
of a Working Group on Federalism that had been estab-
lished early in the administration.

Concern about the regulatory and financial burdens
imposed on state and local governmentswas not limited to
the executivebranch. Duringthis period, the Congressen-
acted the State and Local Government Cost Estimate Act,
which provided that, “to the extent practicable,” each bill
or resolution reported by a House or Senate Committee
shouldbe accompanied by a fiscal note if the aggregatean-
nual cost to state and local governmentsexceeded an esti-
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mated $200 million or if it was likely to “have exceptional
fiscal consequencesfora geographicregion or a particular
level of government.” The requirement is not mandatory,
however, nor does it cover measures consideredhy the ap-
propriations committees.

Especially in the intergovernmental arena, some ob-
servers maintained that these reform efforts provided effec-
tive regulatory relief. The administration itself estimated
that its actions had eliminated nearly 12 million hours of
papexwork affecting states and localities and had saved
them billions of dollars in one-the and recurring costs.
Lesspartial observersalsoargued that stateand local gov-
ernments, rather than corporations, were “the big win-
ners” under deregulation.

The decade of the 1980s was also judicially momen-
tous for federalism. The most significant U.S. Supreme
Court opinions were Garcia v. Sun Antonio Metropolitan
Transit Authority (1985), South Dakota v. Dole (1987), and
South Carolina v. Baker (1988). Together, these cases es-
sentially reduced the status of the statesto that of “interest
groups” operatingand competing in the national political

vi U.S. Advisory Commission on Intergovernmental Relations

process. The Court’s rulings also had the effect of over-
turning the long-standing doctrine that the federal govern-
ment is one of limited, delegated powers, thus opening the
way for virtually unfettered exercises of national power
vis-a-vis the statesand local governments. It was these opin-
ionsthat led ACIR to examine the judicial aspects of federal-
BN more closely and to explore ways of rebalancing the
federal system through constitutional reform.

With this report, ACIR examines the actions and ac-
complishmentsof executive branch initiatives to restrain
and reform intergovernmental regulation during the
1980s. In addition, it inventories a number of significant
new mandatesenacted by the Congressduringthe past de-
cade and develops a rough estimate of their cumulative
costs. Thisstudyalso traces the Supreme Court’s evolving
doctrinesaffectingintergovernmentalregulation. Finally,
it presents the Commission’s findings and recommenda-
tions for responding to this situation.

Robert B. Hawkins, Jr.
Chairman
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Findings and Recommendations

The 1960s and 1970sinaugurated a new era in Ameri-
can intergovernmental relations—an era of regulatoryfed-
eralism. For the first time in the nation’s history, federal
mandates and regulations began to rival grants and subsi-
dies in importance as federal tools for influencingthe be-
havior of state and local governments. In less than two
decades, the Congress enacted dozens of statutes that uti-
lized new and more coercive techniques to regulate state
and local governments directly or sought to enlist them as
administrative agents in regulating the private sector.

Individually, many of these requirements addressed
long-standing social problems and enjoyed strong public
support. As such requirementsproliferated and their cumu-
lative burdens increased, however, serious questions began
to be raised about the relative costs, complexity, effective-
ness, and efficiency of intergovernmental regulations.

By 1981, mounting concern over the “mandate prob-
lem” had produced a surge of regulatory relief and reform
effortson the part of all three branches of the federal gov-
ernment to address the problems posed by regulation. In
1976,the Supreme Court signaleda willingnessto restore
the Tenth Amendment as a check on federal actionsthat
endangered the institutional integrity and traditional
functions of states and localities. Soon thereafter, the
Congressenacted a series of statutesdesigned to restrain the
growth and ease the burden of intergovernmental regula-
tion, includingthe Paperwork ReductionAct, the Regulatory
Flexibility Act, and the State and Local Cost Estimate Act.

At the beginning of his first term, President Ronald
Reagan established a Task Force on Regulatory Relief,
charged with reducing regulatory burdens. As the work
continued, he issued three executive orders designed to
institutionalize presidential control over the regulatory
process, to restrain the issuance of costly mandates, andto
require that agenciesconsiderthe federalism implications
of their regulatory actions.

These actions generated hopes that the fiscal and ad-
ministrativeburdens imposed by intergovernmental regu-
lations would be reduced, that new mandates might be
avoided, and that the goals of federal regulations might be
achievedby less intrusive means. Initially, these hopes ap-

peared to be met when some regulatory relief was pro-
vided in a number of highly visible cases. Indeed, some of
the earliest evaluations of President Reagan’s deregula-
tion program identified stateand local governments as sig-
nificant winners in the process.

Overall, however, such optimistic evaluations were
premature. Acareful and comprehensiveanalysisof inter-
governmental regulatory trends in all three branches of
government indicates that, by 1990, substantial measurable
growth in burdens on state and local governments had oc-
aurred. The modest successes achieved during the 1980s,
particularly through the Paperwork Reduction Act, paled be-
side the increase in regulations. This record calls into ques-
tion the effectivenessof the relief tools, as currently utilized.

FINDINGS

Finding 7
Despite concerted presidential action to control fed-
eral rulemaking activity, the burdens imposed on state
and local governments by administrative rules and regu-
lations continued to increase during the 1980s.

As detailed in Chapter 2, the Reagan administration’s
“regulatory relief” campaign, launched in 1981, was the
first to give prominent attention to federal regulations af-
fecting state and local governments, as well as those af-
fecting the private sector. In the early part of the decade,
while the Presidential Task Force on Regulatory Relief
was in existence, 50 rules were targeted for intensive scru-
tiny and revision. The process established under Executive
Order 12291 also called for thorough cost-benefit reviews of
proposed rules that might cause a major increase in the corm
pliance costs of state and local governments.

Some specific successes did result. Nevertheless, an
analysisof data on fiveseparate dimensionsof federal reg-
ulatory activity for 18of the 36 mandates included in the
earlier ACIR Regulatory Federalism report suggests that
the federal government’s overall regulatory burden on
states and localities continued to rise during the 1980s.

During the 1981-1986 period, more prescriptive pro-
gram standards and administrative procedures were created
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in many of these 18policy areas. One examinationof fed-
eral rulemaking activity identified a total of 140 regulatory
changes during this six-year period, which added an esti-
mated net total of nearly 6,000 requirements.

Overall, in 110f the 18program areas studied (or 61
percent of the total), the combined programmatic, admin-
istrative, and fiscal burden imposed by federal require-
ments on state and local governments actually appeared
to increase rather than decrease. This increase was mea-
sured by changes in program standards, administrative
procedures, net compliance costs, state administrative
delegation, and enforcement patterns. Some of the most
marked increases came in the areas of the Clean Air Act,
Fair Labor Standards Act, and Occupational Safety and
Health Act. Furthermore, the combined mandate burden
appeared to remain about stable—that is, it was not re-
duced by the federal regulatory relief effort— for two ad-
ditional statutes, the Hatch Act and Title VI civil rights
requirements. Clear reductions in regulatory burden
seem to have been achievedin onlyfive of the 18programs
examined (28 percent).

While federal efforts to increase the delegation of
authority to statesand to rely on less intensive methods
of oversight did help diminish mandate burdens, they
did not seem sufficient to counterbalance the combined
impact of more stringent standards and procedures and
reduced aid funding.

finding 2
Although Executive Order 12612on Federalism has
had a positive impact on certain policy decisions, weak-
nesses in itsdesign and implementation have prevented

the federalism assessment process from achieving its
potential.

Executive Order 12612outlines a seriesof principles
and procedures designed to guide executive branch
decisionmaking on issues that have federalism implica-
tions. Since 1987, federal agencies have been instructed to:

1) Assessthe impact of their legislative and regula-
tory proposals on the federal system;

2) Minimize the adverse or unintended effects of
federal policies on states and localities; and

3) Restrict inappropriate preemption of state and lo-
policy making and administrative prerogatives.

Some federal, state, and local government officials
believe that the Executive Order has enhanced their abil-
ity to focus attention onfederalism issuesduringthe legis-
lative clearance and regulatory review processes. This
objective was reinforced, they point out, when President
George Bush affirmed his commitment to the principles of
the Federalism Executive Order in a 1990 memorandum to
the heads of executive branch departmentsand agencies.

To date, however, the Executive Order 12612process
has not been fully or consistentlyimplemented, and it has
failed to produce the significantchangesin federal agency
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decisionmaking expected by most state and local govern-
ment officials. In particular:

m Patterns of compliance with Executive Order
12612’s procedures vary widely among federal
agencies.

m  Some agencies routinely fail to implement the
Executive Order’s certification and assessment
procedures in even the most superficial way.

» Many agencies have failed to appoint a desig-
nated federalism official or have failed to inform
the Office of Management and Budget (OMB)of
their designee.

= Invirtuallyall cases examined, significantregula-
tions with important implicationsforstateand lo-
cal governments continue to be promulgated
without the benefit of a comprehensive federal-
ism assessment.

Many of these problems stem directly from weak-
nesses in the design and procedures of Executive Order
12612. In particular, the Office of Management and Bud-
get, which is supposed to oversee and coordinate federal
agency compliance with the order, has been granted nei-
ther the resources nor the enforcement authority neces-
sary to ensureitseffective implementation. Responsibility
for decidingwhether the Executive Order hasbeen prop
erlyapplied rests with each agency and its designated fed-
eralism official. Lacking the authority to challenge such
agency determinations, OMB has little incentive to de-
vote significant resources to implementing the order.

Finding 3

Between 1981and 1990, the Congress enacted 27 stat.
utes that imposed new regulatory burdens on states and
localities or significantly expanded existing programs.
This record of regulatory expansion was comparable to,
and in some respects surpassed, the unprecedented pace
of intergovernmental regulation compiled in the 1970s,
when 22 such statutes were enacted.

As of 1980, research by ACIR had identified 36 major
federal mandates affecting state and local governments.
Of this total, almost two-thirdswere enacted in the 1970s.
Yet, by 1990, despitea decade of attemptsat deregulation,
27 additional regulatory statutes had been enacted (see
tabulation in Chapter 4). This total includes such laws as
the Drug Free Workplace Act o 1988, which addressed
policy concerns for the first time,

The burdens imposed by new federal mandates var-
ied. Some contained costly financial obligationsfor states
and localities. For example, the Safe Drinking Water Act
Amendments 0f1986 will levy estimated costs of $2 billion
to $3billion annually on public drinking water systems.

Otherrecent mandates, suchasthose requiring states
toallowlongerand heavier trucks ontheir highwaysandto
raise the minimum drinking age, havebeen noted morefor
their intrusiveness than for their expense. Ironically, the
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1980s saw increased reliance on the two most openly coer-
cive regulatory techniques: direct orders and crossover sanc-
tions. Although these were once the least frequently used
devices, they are now among the most common.

The 1980s also witnessed the enactment of several
regulatory relief measures, includingthe creation of a se-
ries of new block grants. Overall, however, these deregu-
lation initiatives were more than counterbalancedby the
accumulationof new requirements. The Congress also at-
tached costly and intrusive new conditions to existing
grant programs. (These conditionsare not included in the
inventory of 27 new regulatorystatutesin Chapter 4. Par-
ticularly noteworthy was a series of new conditionsadded
to the Medicaid program, workfare conditions attached to
the Aid to Families with Dependent Children program as
part of welfare reform, and legislation increasing local
government costs for federal water projects.

Finding 4
The federal government should, but does not, know
the cumulative financial costs imposed on state and local
governments by recentlyenacted federal mandates. Avail-
able evidence indicates that such costs are substantial
and growing at a rate faster than overall federal aid.

The federal government has little systematic data
concerning the cumulative financial costs of the regula-
tions it imposes on state and local governments. To date,
the best available information about the costs of federal
intergovernmental regulations is provided by the Con-
gressional Budget Office (CBO). Since 1983,CBO has at-
tempted to estimate the intergovernmental fiscal effects of
proposed federal legislation. Between 1983and 1989, CBO
produced state and local cost estimates for more then 3,500
bills and amendments, including 457 bills that were enacted
into law. An analysis of these data indicates that:

m New legislation adopted since 1983 has imposed
cumulative, estimated costs of between $8.9 bil-
lion and $12.7 billion on states and localities, de-
pending on the definition of mandates that is used.

m  Onanannualbasis, these statutesimposed esti-
mated costs of between $2.2billion and $3.6 bil-
lionin FY 1991

®  Federally mandated costs have risen rapidly
since 1986,growingat a pace faster than overall
federal aid.

= Additional costly requirements are scheduled to
take effect in the years ahead.

Unfortunately, the CBO data provide only an approx-
imate and highly conservativeestimate of the fiscal magni-
tude of federal mandates. Individually, many of the CBO
cost estimates were unavoidably rough and preliminary.
Cumulatively,they were incomplete. In particular, no cost
estimateswere prepared by CBO for one-quarter of the27
new intergovernmental statutesinventoriedin Chapter 4,

includingsome that later proved to be extremely costly. In
other cases, subsequentresearch indicated that CBO esti-
mates were too low.

Many of these problems reflect difficulties inherent
in the mandate estimatingprocess. Accurately measuring
the costs—or the benefits —associated with a single man-
date can be extremely difficult, and such difficulties are
compounded in compiling a cumulative price tag for all
regulations. Thousands of separate local governments
may be affected by a single statute, and the costs of com-
pliance often vary widely from jurisdiction to jurisdiction.
Moreover, some of the costs are relatively intangible, and
others require subjective assessments about governmen-
tal behavior in the absence of regulation.

Even in caseswhere cost estimates can be prepared,
the size and complexity of congressional legislation and
uncertainties concerning subsequent agency interpre-
tation and implementation of the statutes sometimes
prevent CBO from developing complete or adequate
cost projections.

At the same time, other shortcomings in CBO’s cost
estimates reflect featuresof the fiscal notes statute itself
and CBO’sorganizational limitations. Currently, cost es-
timatesare required tobe prepared when a committee re-
ports a bill for full House or Senate consideration. This
often leavesthe budget office with only a few days to sur-
vey affected state and local governments and prepare a
regulatory estimate, and it precludes the estimate from
being used by the committee in developingthe legislation.

In addition, tax and appropriationsbills are excluded
from coverage under the State and Local Cost Estimate
Act. Finally, partly because of its limited size, structure,
and competing responsibilities, CBO has been unable to
develop a regular network of state and local government
contactswhich would allow it to systematize the cost esti-
mating process. AS a result, most of the cost estimatesare
developed hurriedly on an ad hoc basis.

Finding 5

The Supreme Court has undermined the position of
state and local governmentsvis-a-vis the federal govern-
ment through its opinion in Garcia v. Sar Antonio Metro-
politan Transit Authority. As a result of that opinion, states
are virtually powerless to challenge any federal actionin
the courts on Tenth Amendment grounds.

Furthermore, federal court actions to expand the sub-
stantive scope of 42 U.S.C. 1983regardingcivil rights viola-
tions have created grave uncertainty for states and localities
regarding their scope of liability for official actions.

The State and Local Legal Center, however, has re-
ceived praise for its submissions to the Courton key cases
affecting state and local governments. The litigants sup-
ported by the center, through its submission of amicus
briefs, have been victorious in the majority of cases.

In deciding Garcia v. SanAntonio Metropolitan Transit
Authority, the Supreme Court refused to intercede in dis-
putes between the federal and state and local govern-
ments, abandoningthe resolution of federalismquestions
to the political processes of the federal government. Sub-
sequent to that decision, federal courts became active in
telling state and local governments not only what they
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could not do but what they must do (e.g., raise tax rates.)
Courts have been active especially in the past decade in
overseeing state and local management of public institu-
tions, such as prisons and mental hospitals. Expansionsof
the substantive scope of 42 U.S.C. 1983 were a common
tool used by the courts to support their actions.

Despite the mixed record of the federal courtsin deal-
ing with federalism issues, superb work is being done by
the State and Local Legal Center in its efforts to restore
balanceto the nation's legal treatment of federalismques-
tions. Over the past decade, the center has developed an
impressivewin-loss record in representing state and local
interests before the courts.

RECOMMENDATIONS

Recommendation 7
Reconsideringthe Constitutionality
of Unfunded Federal Mandates

The Commission finds that unfunded federal man-
dates—by which the federal government imposes re-
quirements on state and local governments without
reimbursement of the resulting compliance costs—have
reached such proportions as to constitute an overexten-
sion of the constitutionallydelegated powers of the Con-
gressand the Executive, an abridgement of the authority
of citizens in their state and local communities to govern
their own affairs, and an impairment of the ability of citi-
zensto hold their elected federal officialsaccountablefor
the public costs of their decisions. This development is
new and alarming. Even more alarming is the weight of re-
Cent decisions by the U.S. Supreme Court toward the view
that constitutional limits on the federal government's power
are nonjusticiable, even though the Constitution is founded
on the premise that the power of the federal government
should be limited by the primary reach of state authority.

The Commission recommends, therefore, that the
Congress, the Executive Branch, and the federal Judiciary
declare and honor a moratorium on the imposition of un-
funded or underfunded mandates by statutory, adminis-
trative rulemaking, and judicial means for a period of at
least two years, and that the Congressand the Executive
Branch conduct a complete and thorough review of man-
dating for the purpose of restoring balance, partnership,
and stateand local self-government in the federal system.

The Commission recommends, furthermore, that the
U.S. Supreme Court reexamine the constitutionality of
mandating as a principle and also consider the constitu-
tionality of particular mandates in the context of the cu-
mulative impact of mandates on the federal fabric of the
Constitution of the United States.

Recornmendation 2
Using Existing Mechanismsto Press Harder
for Relief from Burdensome Federal Regulations

The Commission finds that several mechanismswere
created in the 1980s to help limit the growthin federal regu-
lation of state and local governments. These mechanismsin-
clude the fiscal notes requirement in the Congress, the
Paperwork ReductionAct, the Regulatory Flexibility Act, the
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Federalism Executive Order and the Federal Register's
semiannual state and local regulatory agenda in the ex-
ecutive branch; the State and Local Legal Center estab-
lished by several national associations of state and local
governments; and the Mandates Monitor issued by the
National Conference of State Legislatures.The Commis-
sion applauds the creation of these new mechanisms, and
finds that they have potential for more effective use. The
Commission concludes that utilizing these mechanisms
more fully offers an immediate potential for limiting and
mitigating the burdens of federal regulation of state and lo-
cal governments. The Commission also recognizes, however,
that the regulatory relief mechanisms created during the
1980s are not perfect, that growth has continued at a rapid
pace, and that significant improvementsare needed in order
to address the problem adequately.

The Commission recommends, therefore, that those
parties responsible for administering and utilizing the
congressional fiscal notes process, the Paperwork Reduc-
tion Act, the Regulatory Flexibility Act, and the Federalism
Executive Order redouble their efforts to take fullest ad-
vantage of these mechanisms. The Commission recom-
mends, further, that:

a) State and local governments (i) identify those
bills pending in the Congress and regulations to
be prepared within the executive branch of the
federal government that may have significant ef-
fects on state and local governments, (ii) press
the committees and subcommittees of Congress
responsible for the identified bills, early and of-
ten, to consider the effects on state and local gov-
ernments, (iii) call for preparation of fiscal notes
by the Congressional Budget Office on signifi-
cant provisions of those bills before final sub-
committee and committee action, (iv) provide to
the committees, subcommittees, and the Con-
gressional Budget Office with relevant fiscal and
other information that should be taken into ac-
countinthe legislative process, (v) press for early
access to the administrative rulemaking process;
and (vi) educate the public and the press about
the impact of federal regulation on state and local
governments, for example, by indicating the cost of
unfunded federal mandates on taxand utility bills.

b) The Congressand all appropriateagencies of the
federal government should make compliance
with the letter and the spiritof the State and Local
Cost Estimate, Paperwork Reduction, and Regulato-
ry Flexibility Acts and the Federalism Executive
Order a high priority.

¢) The federal, state, and local governments should
continue to evaluate ways to improve regulatory
relief mechanisms and give high priority to the
developmentof a more effective, efficient, and equi-
table intergovernmental partnership to achieve
shared objectives with minimal unilateral and
costly regulation.



Recommendations

The Commissionfinds that increasing federal regula-
tion of state and local governments, the lack of adequate
constitutional protection for state and local authority in
the decisions of the federal courts, and the increasingly
crowded policy agenda of the federal government have
contributedto a seriousand growingimbalancein the fed-
eral system. This imbalance makes it difficult for the fed-
eral government to establish genuinely national priorities
and to resolve major national problems. This imbalance
aloweakens the abilityof state and local governmentsto re-
spond to the needs of their citizens. The following recom-
mendations are directed at setting in motion a process for
restoring balance in the federal system by opening a period
of national discussion of appropriate federal and state roles
in the American system of constitutional government.

Recommendation 7
An Amendment of the Amendment Article

The Commission finds that existing procedures for
calling a constitutional convention to amend the U.S.
Constitution have proven to be a bamer to state initiative
in the process of amending the U.S. Constitution in the
absence of congressional initiative.

The Commission therefore recommends that the
Congress propose, and the states speedily ratify, an
amendment to Article V of the US. Constitution to clarify
the procedure for calling a constitutional convention for
some limited purpose, thus removing the fear of a “run-
anay” convention that would exceed the purpose of its call.
Secafically, the Commission recommends adoption of an
amendment to the U.S. Constitution to provide the following:

on Constitutional Balance

A convention called for the purpose of proposing
amendments tothe Constitution, pursuant to Ar-
ticle V, shall be limited to the consideration of
amendments that pertain exclusively to subjects
jointly specified by the legislatures of two-thirds
of the several states. The Supreme Court of the
United States shall have original jurisdiction to
decide, in the case of dispute, whether a conven-
tion has exceeded the purpose of its call.

Recommendation 2
A Commission of the States
for Constitutional Revision

The Commissionrecommends that, prior to petition-
ing the Congressto call a constitutional convention, some
number of states, but no less than nine, jointly create a
Commission of the States for Constitutional Revision, for
the purposes of conducting an inquiry into the constitu-
tional problems of joint concern to the states and of for-
mulating a common resolution to be submitted to the
legislatures of the several states for their consideration.

The Commissionrecommends further that the gover-
nor of each participating state be authorized to appoint
one member of the revision commission subject to confir-
mation by the legislature of that state.

The Commissionrecommends that this procedure be
followed whether or not the Congress has proposed, and
the states ratified, an amendment to clarify the proce-
dures for limiting a constitutional convention to the pur-
pose of its call.

Adopted by the Commission
March 1988
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Origins and Evolution
of Federal Regulation
of State and Local Governments

American intergovernmental relations underwent
an important change in the 1970s. Federal aid to state
and local governments asa proportion of federal, state,
and local spending peaked in 1978and then declined
from 1979through 1989. At the same time, more atten-
tion was being focused on the regulatory dimensions of
American federalism.

The History of Federal Regulation

Intergovernmental regulation was not a wholly new
phenomenon, but most of the earliest requirements im-
posed on state and local governmentswere conditions of
aid, designed to ensure fiscal and programmatic accountabil-
ity in the use of federal funds. They were not used ordinarily
to achievepolicy goalsbeyond the specific scope df the fund-
ing or beyond the constitutional reach of the Congress.

Although aid requirements often were highly detailed
and specific—frequently making the management and
coordination of multiple grants difficultfor recipient gov-
ernments—they were based on long-established and widely
accepted legal and intergovernmental principles. Conceptu-
ally, such conditions traced their origins to the esrliest cate-
gorical cash grants enacted in the late 19th and early 20th
centuries." Legally, such conditions had long enjoyed judicial
sanction, with the courts interpreting them as voluntary
agreementsfreely entered into by willing stateand local gov-
ernments in exchange for federal funding.?

Types of Regulation

By the late 1970s, this cooperativetradition was being
challenged by the rise of several new and more intrusive
techniques of intergovernmental regulation. As docu-
mented in ACIR’s 1984 report Regulatory Federalism:
Policy, Process, Impact, and Reform, four new types of regu-

lation proliferated in the 1960sand 1970s.3 These types in-
cluded crosscutting requirements, crossover sanctions,
partial preemptionsand direct orders.

Crosscutting requirements are general provisions
applied across the board to many or all federal grants to
advance national social and economicgoals. Examples in-
clude Title VI of the 1964 Civil RightsAct, which guaran-
tees nondiscriminationin federallyassisted programs, and
the National Environmental Policy Act of 1969, which re-
quires environmental impact statements*

Crossover sanctionsare grant conditionsthat impose
federal fiscal sanctionson one programfor failure to com-
ply with federal requirements under another, separately
authorized, program. llustrative of thisformare the Edu-
cation for All Handicapped Children Act, which requires
that all handicapped children be provided education op-
portunities, and the Emergency Highway Energy Conserva-
tion Act of 1974 ,which withheld a portion of federal-aid
highway funds if states failed to establish a 55 mph speed
limit on roads in their jurisdictions.

Partial preemption consists of federal laws that set
minimum national standardsfor certain activities. In these
programs, responsibilitiesfor administrationand enforce-
ment maybe delegated to statesor localities provided they
meet federal criteria. The Occupational Safety and Health
Act of 1970 and the CleanAir Act Amendmentsof 1970 may
be classified as partial preemptions.

Direct orders consist of legal requirements that are
enforced by civil or criminal penalties. Exemplifying this
type are the Equal Employment OpportunityAct of 1972,
barring job discriminationby state and local governments,
and the Marine Protection Research and Sanctuaries Act
Amendments of 1977, which prohibits ocean dumping of
sewage sludge by cities).

Support for Coals of Regulation

In Regulatory Federalism, ACIR determined that, as of
1980, 36 major intergovernmental regulations employed
one or more of these new techniques (see Table 1-1).All
but two of the requirements were enacted in the 1960s and
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Table 1-1
Major Statutes Regulating State and Local Governments
Enacted between 1931-1980

Title

Public Law Type
Age Discrimination Act of 1975 94-135 CcC
Age Discrimination in Employment Act (1974) 93-259 DO
Architectural Bamers Act of 1968 90-480 CcC
Civil Rights Act of 1964 (Title VI) 88-352 CC
Civil Rights Act of 1968 (Title VIII) 90-284 CC
Clean Air Act Amendments of 1970 91-604 CC,CO,PP
Coastal Zone Management Act of 1972 94-370 CC
Davis-Bacon Act (1931) 74-403 CC
Education Amendments of 1972 (Title 1X) 92-318 CC
Education for All Handicapped Children Act (1975) 94-142 (60]
Emergency Highway Energy Conservation Act (1974) 93-239 (610)
Endangered Species Act of 1973 93-205 CC,PP
Equal Employment Opportunity Act of 1972 92-261 DO
Fair Labor Standards Act Amendments of 1974 93-259 DO
Family Educational Rights & Privacy Act of 1974 93-380 CC
Federal Insecticide, Fungicide, and Rodenticide Act (1972) 92-516 PP
Federal Water Pollution Control Act Amendments of 1972 92-500 CC,pPP
Flood Disaster Protection Act of 1973 93-234 CC,CO
Hatch Act (1940) 76-753 CC
Highway Beautification Act of 1965 89-285 (60
Marine Protection Research & Sanctuaries Act Amendments of 1977 95-153 DO
National Energy Conservation Policy Act (1978) 95-619 PP
National Environmental Policy Act of 1969 91-190 CC
National Health Planning and Resources Development Act of 1974 93-64 (610)
National Historic Preservation Act of 1966 89-665 CcC
Natural Gas Policy Act of 1978 95-621 PP
Occupational Safety and Health Act (1970) 91-596 PP
Public Utilities Regulatory Policies Act of 1978 95-617 DO
Rehabilitation Act of 1973 (Title 504) 93-112 CC
Resource Conservation and Recovery Act of 1976 94-580 PP
Safe Drinking Water Act of 1975 93-523 CC,PBEDO
Surface Mining Control and Reclamation Act of 1977 95-87 PP
Uniform Relocation Act of 1970 91-646 CC
Water Quality Act (1965) 88-668 PP
Wholesome Meat Act (1967) 90-201 PP
Wholesome Poultry Products Act (1968) 90-492 PP
Key:

CC—CrosscuttingRequirement
CO—Crossover Sanction

DO —Direct Order

PP—Partial Preemption

Source: U.S. Advisory Commission on IntergovernmentalRelations, Regulatory Federalism: Policy, Process, Impact, and Reform (Wash-
ington, DC, 1984), pp. 19-21.
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1970s. Most involved what is now commonly referred to as
“social regulation,” addressingissues of public health and
safety, civil rights, or environmental protection.

These regulatory requirements typically addressed
widely perceived problemsand enjoyed considerablepub-
lic support. For example, in early 1965, over half of the
American public identified civil rightsas “the most impor-
tant problem facing this country today,” and public back-
ing for the civil rights legislation of 1960s has been well
documented! Similarly, the enactment in 1970 and 1972
of sweeping federal laws to regulate air and water pollu-
tion was preceded by growing public concern about envi-
ronmental problems. Among the general public, the
percentage of respondents identifyingairpollutionas a se-
rious problem doubled between 1965 and 1968 —from 28
percent to 55 percent—while those concerned about wa-
ter pollution increased from 35 percent to 58 percent dur-
ing thisperiod.” By 1973, 54 percent of the public indicated
awillingness to pay $50a year more in taxesto cleanup air
and water pollution.?

Not only did the general public typically supportthese
new regulatory statutes: but state and local government
officialsalso endorsed most of the goals. Severalintergov-
ernmental regulations, including many civil rights provi-
sions, national health planning requirements, coastal
management regulations, and handicapped education leg-
islation, were patterned after earlier state and local gov-
ernment initiatives.

Although some of these policies generated intergov-
ernmental conflictsand tensions, there also were signifi-
cant accomplishments. The civil rights laws of the 1960s
effectivciy eliminated overt segregationin public services
and accommodations, vastly increased minority voting
participation, and proved more effective than judicial
edictsin eliminatingschool segregation. In environmental
policy, emissions of several major air pollutants have de-
clined significantly (dramatically in the case of airborne
lead) since the 1970s.° Such reductions are particularly
impressive in view of the fact that economic and popula-
tion growth during this period would have generated sub-
stantial increases in pollution in the absence of such
policies. Similarly, the percentage of monitoring tests
showing unacceptable levels of specified pollutants also
declined during this time period."

A Rising Tide of Regulatory Complaints

Despite such accomplishments,the political dynamics
of regulatory federalism began to change as the number
and specificity of requirements proliferated. Today, fewis-
sues generate more intergovernmental tension than fed-
eral regulation of state and local government activities.
Concerned about what they perceive to be an “explosion of
federal mandates,”*? state and local government officials in-
creasinglyare voicing objections. “Federal mandatesare put-
ting a stranglehold on state budgets,” said a recent president
of the National Conference of State Legislatures.!?

However, supporters of new federal requirements ob-
serve that most regulatory goals still enjoy considerable
public support, and they often defend them as a necessary
response to state and local failures. AS a key aide to the
chairman of the Senate Finance Committee put it; “Man-
dates wouldn’t be necessary if [states] were doing what
they should have been doing in the first place.”**

Growth of Federal Regulation

Federal regulation in many fieldsbegan graduallyand
grew incrementally. The requirements of the 1964 Civil
Rights Act and the Clean Air Act Amendments of 1970, for
example, were enacted only after earlier, less invasive ap-
proacheswere judged to be inadequate. In the case of the
Civil Rights Act, stronger federal requirements were nec-
essary to overcome entrenched policies of racial segrega-
tion and discrimination in many states. Previous
legislation addressing air and water pollution was re-
placed, observersindicate, because a more active federal
role was deemed necessary to deal effectively with prob-
lems that spilled across state and local borders.

Following such breakthroughs, however, subsequent
laws often were adopted rapidly and with less legislative
scrutiny.!> For example, civil rights protections on behalf
of women, the handicapped, and elderly individualswere
patterned explicitly—and often verbatim — after the 1964
Civil Rights Act. They were adopted by the Congresswith
virtually no discussion or debate about the similaritiesand
differencesin the forms of discriminationfaced by differ-
ent groups and the types of remedies that might prove
most effective in dealing with them.

In addition, the total number of intergovernmentalreg-
ulations grew by almost 160percent during the 1970s.Feder-
al spending on social regulation increased by over 400
percent, and the number of pages of regulations published in
the Federal Register increased almost three-fold.'®

Changing Attitudes

As the number and stringency of regulations mounted,
concern increased in various quarters. Even some sup-
porters of various requirements began to wonder if there
mightbe too much of a good thing. In particular, questions
were raised about the overall costs and the relative cost
effectivenessof many regulations.

These questionswere reflected in changing public atti-
tudes toward regulation and the federal government. The
number of Americanswho felt they could trust the federal
government to “dowhat is right” in all or most cases plum-
meted from 61 percent to just 25 percent between 1972and
1980.'7 The proportion of the population agreeing that “gov-
ernment has gone too far in regulating business” increased
by over one-third between 1964 and 1978, rising from 42
percent to 58 percent.!® Although pluralities of the public
still believed that the benefits of federal regulation out-
weighed the costs in such specific areas as worker safety,
civil rights, and environmental protection, by 1978, a ma-
jority of Americansagreed that, overall, “the cost of gov-
ernment regulation outweighs the benefits.”*

U.S. Advisory Commission on Intergovernmental Relations 9



—

State and local Concern

During this period, comparable concerns about the
effects of federal regulations and mandates were growing
among stateand local officials. The most vigorous objections
generally focused on financial costs of federal mandates. In
some cases, the federal government provided little or no fi-
nancial assistance for compliance and implementation.
Questions alsowere raised about the inefficiency, inflexibil-
ity, and intrusivenessof federal regulations, as well as the cu-
mulative threat to state and local autonomy.

In a 1981 survey of local officials, although many
agreed with the basic goalsand objectivesof federal reg-
ulations, most respondents believed that mandated
standards were unrealistic, excessively detailed, and
needlessly difficult.?® In another survey of municipal of-
ficials, two-thirds or morebelieved that “urgent” action
was necessary to alleviate the impact of sevendifferent
federal regulations, including the Clean Water Act, the
CleanAir Act, handicapped access requirements, and the
Occupational Safety and Health Act.#* Similarly, county of-
ficials complained about the “enormous cumulative bur-
dens” imposed by federal crosscutting requirements,
including excessive costs, confusion, and delays.?

Capturing the tone of growing concern about such
requirements in 1980, then New York Mayor Edward 1.
Koch argued that a “mandate millstone” was strangling
the vitality of the nation’scities, that “amaze of complex
statutory and administrative directives has come to
threaten both the initiativeand financial health of local
governmentsthroughout the country.”®

The perception of rapidly mounting regulatory
pressure from Washington was exacerbated by several
developments. First, increasingly demanding condi-
tionswere being added to large grant programs, suchas
Medicaid and Aid to Families with Dependent Children
(AFDC), for which state participation could be consid-
ered “voluntary” only in the technical sense. Second,
New Federalism initiatives, such as block grants and
General Revenue Sharing,which had been designed ex-
plicitly to increase stateand local discretioninthe use of
federal funds, were delivering federal funds directly to
jurisdictionsthat had never before received them. One
result wasto extend the influence of proliferatingcross-
cutting requirements more broadly and deeply.” Final-
ly, judicial mandates (i.e., court decisions) were being
issued increasingly in traditional local government ser-
vice areas, such as education, corrections, and mental
health services.

Scholarlyresearch supported the apprehensionsof
public officials. One study examining the fiscal impact
of six federal mandates in seven local jurisdictions con-
cluded that the costs imposed were substantial, averag-
ing about $25per capitaor about 19percent of the total
value of federal aid received by these jurisdictions.?
Another study of federal and state mandates in ten di-
verse localitiesconcluded that “thereare significant fis-
cl impacts of mandateson local governmentsand .. .these
impacts have political as well as fiscal importance.”*
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A Decade of Reform and Relief Strategies

Growing concerns about the effects of intergovern-
mental mandates helped launchabroad array of effortsby
the federal government to reform the regulatory process
and to grant relief to state and local governmentsand oth-
ersubjectsof regulation. By 1981,all three branches of the
federal government had taken such actions. Although
these efforts were most intense during the early years of
the Reagan administration, they began during the 1970s
and spanned much of the decade of the 1980s.

In 1976, for example, the U.S. Supreme Courtbarred
the application of federal wage and hour regulations, a
form of direct order mandate, to state and local govern-
ments. By doing so, the Court indicated a willingness to
restore the Constitution’s Tenth Amendment as a check
on federal actionsthat threatened the institutionalinteg-
rity and the traditional functions of states and localities
(see also Chapter 6). This decision spurred legal challenges
lenges to other federal intergovernmental regulations
(e.g., Surface Mining Control and Reclamation Act of
1977and Age Discriminationin EmploymentAct of 1974), al-
though they were unsuccessful.

By the early 1980s, the Congresshad enacted a series
of statutesdesigned to restrainthe growthof federal inter-
governmental regulation, including the Paperwork Reduc-
tion Act of 1980, the Regulatory Flexibility Act of 1980, and
the State and Local Cost Estimate Act of 19817

Within the executive branch, beginning in 1981, regu-
latory relief was identified as one of the fundamental com-
ponents of President Ronald Reagan’s economicrecovery
strategy. Although deregulationwas not focused specifi-
cally on intergovernmental regulations, requirements
with significant intergovernmental impacts were among
the major targets. The relief effortincluded a Presidential
Task Force on Regulatory Relief and the promulgation of
Executive Order 12291in 1981.

Chaired by then Vice President George Bush and
staffed by high-rankingofficials in the administration, the
task force was asked to study the economic impact of
pending rules and regulationsand to review existing rules
deemed to be particularly burdensome. After soliciting
recommendationsfrom state and local governmentsand
the private sector, the task force selected 111rules for in-
tensive review and modification, of which one-quarter
were intergovernmental in nature.

Executive Order 12291, a key executive branch tool
forregulatoryrelief, was issued in February 1981. It estab-
lished, for the first time, a centralized regulatory review
and clearanceprocessin OMB. The order required feder-
al agencies, where laws permit, to identify and adopt the
most cost-effectiveapproach when considering new regu-
lations, to selectalternatives in which social benefits out-
weigh social costs, and to submit proposed rules to OMB
for review and comment before they are issued or pub-
lished in the Federal Register.
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The Papenvork Reduction Act of 1980 requires
igencies to submit annually to the Office of Manage-
nent and Budget (OMB) copies of reports and forms
‘hat outside entities must complete, along with esti-
nates of the work hours required to complete them.
DMB reviews such forms, establishesa paperwork al-
lowance or ceiling for each agency, and issues instruc-
tions for reducing or eliminating specific forms or re-
quirements. The act stemmed from President Jimmy
Carter’s efforts to respond to problems identified by
the Federal Paperwork Commission. Many of the pro-
cedureswere first laid out in Executive Order 12174in
1979, although the act expanded OMB’s enforcement
authorityand resources and extended paperwork con-
trol authority to additional agencies.

The Regulatory Flexibility Act of 1980 requires that
when issuing new regulations, federal agenciesconsid-
eralternative procedures and strategies that recognize
the limited resources and special needs of small gov-
ernmental jurisdictions (with populations under
50,000) and smallbusinesses,and minimize the regula-
tory impact on them.

The State and Local Government Cost Estimate Act
0f1981 requires that, for significant legislation that is
approved by congressional committees, the Congres-
sional Budget CFix® (CBO) must prepare estimates of
the costs that will be imposed on state and local gov-
ernments. Suchcost estimates are intended tobe made
availableto members of Congressprior tofloorconsid-
eration of such legislation, and they are generally in-
cluded in committee reports.

President Ronald Reagan’s interest in federalism
reform spawned other policies with important implica-
tions for intergovernmental regulation. Although some
proposals with potentially sweeping regulatory conse-
guences were never enacted (notably the Federalism
Initiative of 1982), ten new or substantially modified
block grants were enacted in 1981and 1982in the areas
o public health, education, community development,
social services, and employment and training. In many
cases, reporting requirements and other conditions of
aid were sharply reduced.

Moreover, Executive Order 12612 on Federalism
was issued by President Reagan in October 1987. This
order, which was reaffirmed by President Bush, sets
forth criteria to be followed by federal agencies when
proposing new legislation or rules that will significantly
affect state and local functions and responsibilities. It
requires that such federalism impacts be assessed and
minimized wherever possible in both rulemaking and
legislative proposals.

Temporary Respite or Permanent Relief?

In the view of some observers, the regulatory reform
and federalism agendas of the Reagan administration pro-

vided statesand localitieswith substantial relief from federal
regulatory burdens. Those individuals point out that the
President’s Task Force on Regulatory Relief succeeded in:

m  Revising Davis-Bacon requirements to give local
governments more flexibility in calculating “pre-
vailing wages” paid in federally supported con-
struction projects;

»  Modifying regulations governing handicapped
access in public transportation; and

= Reducing the reporting and accounting require-
ments in the federal school lunch program.

The task force estimated that these and more than 20 oth-
er regulatory actions affecting state and local govern-
ments would save 11.8 million work hours per year,
approximately $2 billion in annually recurring costs, and
$4 billion to $6 billion in one-time capital costs.?

The 1981 consolidation of dozens of categorical pro-
grams into block grants provided an opportunity to con-
dense and simplify program-specific grant requirements.
The merger of 33 education programs into the Chapter 2
block grant, for example,allowed the administrationto re-
place 667 pages of regulations governing the previous pro-
grams with a single 20-page set of requirements. Overall,
OMB estimated that the 1981block grants reduced paper-
work requirements for states and localitiesby 5.9 million
hours (91 percent).?

These initiatives, combined with other administrative
actionsto accelerate the delegation of regulatory author-
ity to the states under various partial preemption pro-
grams, led some analyststo conclude that state and local
governments were among the biggest winners under de-
regulation. AS the author of one study argued, “Stateand
local governments quietly captured some of the most im-
portant and enduring victories of the president’s regulatory
relief campaign.”

Others questioned the magnitude and durability of
these deregulation initiatives. They pointed out that many
aof the most important accomplishmentscame very early in
the Reaganadministration. The Task Force on Regulatory
Relief completed its mission during Reagan’s first term,
and some of its principal accomplishments —suchas han-
dicapped access requirements in mass transit—havebeen
overtaken by subsequent statutory and administrative de-
velopments. Although several additional block grants
were enacted after 1982, there also have been efforts to
earmark and reregulate several earlier ones. Finally, al-
though the pace of new intergovernmental regulatory en-
actments appeared to slow in the early 1980s, in the last
several years there has been new regulatory legislation in
a number of areas.

The Clean Air Act Amendments of 1990, for example,
imposed new deadlinesand requirements dealing with ur-
ban smog, acid rain, municipal incinerators, and toxic
emissions.3! In education, the 1986reauthorization of the
Educationfor All Handicapped ChildrenAct expanded ser-
vices for pre-school children at an estimated cost to state
and local governments of $575 million annually, while
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the Ashestos Hazard Emergency Response Act of 1986 re-
quired schools to remove hazardous asbestos at an esti-
mated cost of $3.15 billion over 30 years.*

Among other requirements, federal Medicaid re-
quirements enacted in 1988,1989,and 1990 expanded ser-
vices for low-income children and made changes in
nursing home regulations that were estimated to cost
states an additional $2.5 billion; additional expanded cov-
erage of low-income children enacted as part of the fiscal
1991 budget reconciliation act was estimated to impose
another $1.1 billion in costs over the next five years.>

Some analysts have expressed concern that the pace
of new regulatory enactments will accelerate as the Con-
gress, constrained by large budget deficits, attempts to re-
spond to new social problems:

There is a danger that Congress, in striving to
close the gap between its desire to define large
goalsand its unwillingnessto provide the admin-
istrative means to achieve them, will try to con-
scriptthe states. That is, it will give orderstothem
asif they were administrativeagents of the national
government, while expecting state officials and
electoratesto bear whatever costs ensue.*

Overview

These recent developmentsraise important questions
about intergovernmental regulatory trends in the 1980s
and the effectiveness of the various relief strategies to
deal with problems of regulatoryfederalism. For example:

®  How many significant new intergovernmental
regulations were enacted during the 1980s?

®  Howdid the pace of regulatory enactments in the
1980s compare with previous decades, both in ab-
solute terms and relative to declines in overall
legislative activity and changes in federal aid to
statesand localities?

m  Can the costs of new regulatory enactments be
quantified and, if so,did the fiscal burdens of in-
tergovernmental regulation increase during the
past decade?

m  Whatdo recent trends in regulation tell us about
the congressionalapproach to intergovernmental
legislationin the 1980s, and about the effective-
ness of intergovernmental impact analysis proce-
dures, such asthe Congressional Budget Office’s
fiscal notes process?

m  Administratively, what impact have procedural
changes, such as OMB’s regulatory review and
clearance process, had on intergovernmental
regulations? Were the burdens imposed by statu-
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tory mandates modified or reduced during the
1980s through changes in administrative rules?

= Haveadhoc changesin regulations, such asthose
advanced by the President’s Task Force on Regu-
latory Relief, proven to be permanent or tempo-
rary in their effects?

m  How effectively has Executive Order 12612 on
federalism been implemented, and what impact
has it had on federal rulemaking and statutory
recommendations?

These and related issuesare addressed in the follow-
ing chapters. In Part I, trends in the executive branch dur-
ing the early 1980s are examined. As part of that
examination, Chapter 2 contains a review of the intergov-
ernmental elements of the Reagan administration’sregu-
latoryrelief program and assessestheir impact on specific
rules imposed by 18 federal mandates. Chapter 3 is an
evaluation of the implementation of Executive Order
126120n Federalism, exploring the extent to which feder-
al agencies have used its procedures to ascertain and re-
duce regulationsimposed on state and local governments.

Part II presents regulatory trends in the Congress
during the 1980s. An inventory of major new regulatory
statutes and provisions enacted during the decade and
their political and historical perspective is provided in
Chapter 4. In Chapter 5, the costs of new regulatory stat-
utesadopted in the 1980sare examined, utilizing Congres-
sional Budget Office analysesto estimate the cumulative
costs of additional regulations on states and localities
since 1983.

Part III presents an overview of the important role of
the judicial branch in the development of intergovern-
mental regulation in this period. Chapters 6, 7, and 8con-
tain analyses of evolving constitutional interpretations of
the regulatory powers of the Congressand the courts’ role
in devising and promulgating judicial mandates.*
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The Reagan Administration’s
Regulatory Relief Program

By the early 1980s, all three branches of the federal
government had signaled concern about the growth of
federal mandating during the 1960sand 1970s. Bolstered
by outspoken state and local government leaders, Wash-
ington seemed committed to taking strong action.

It was left to the executive branch, however, to lead
the effort. Thiswas a task that newly elected President
Ronald Reagan assumed with great enthusiasm. An often-
quoted statement from his 1981 Inaugural Address—
“Governmentisnot the solution to our problem. Govern-
ment is the problem” —encapsulated his concern that ex-
pansion of the publicsector had harmed the performance
of the economy and had intruded on the freedom of indi-
viduals, businesses, states, and localities.

Origins of the Relief Effort

The Reagan platform and program built on popular
currents of discontentand the official actionsof hisprede-
cessors.! Since 1968, each president had sought, by one
strategy or another, to limit or reorder federal activities.
The Ford administration’s WIN (Whip Inflation Now)
program later spawned the Economic Impact Statement
(EIS) process operated by the Council on Wage and Price
Stability. President Gerald Ford also established the Do-
mestic Council Review Group on Regulatory Reform, a
body that laid much of the groundwork for the later legis-
lative action.?

Democrat Jimmy Carter, Reagan’simmediate prede-
cessor, had successfully campaigned in 1976 against what
he termed the “awful federal bureaucracy.” Once in of-
fice, he launched programs for zero-based budgetary re-
views and extensive departmental reorganizations.

The Carter years also were noteworthy for a strong
shift toward freeing the economyfrom various regulatory

controls.? President Carter devised his own process for in-
ternal reviews of the cost of proposed regulations with Ex-
ecutive Order 12044, issued in March 1978. Its operations
were overseen by a Regulatory Analysis Review Group
(RARG), part of the Executive Office of the President.

Of lasting impact and historical importance was the
enactment of agrowinglist of deregulatory statutesaffect-
ing railroads (1976), airlines (1978), natural gas (1980),
trucking (1980), rail transportation (1980), and banking
(1980). Perhaps the most noteworthy event was the aboli-
tion of the Civil Aeronautics Board, an action that seem-
ingly marked the end of a century of federal regulatory
growth that had begun with the creation of the Interstate
Commerce Commission in 1887.

Events outside the nation’s capital propelled regula-
tory reform as well. In 1978, a nationwide tax revolt fol-
lowed passage of California’s Proposition 13 property tax
limitation referendum. Both events seemed to demon-
strate mounting electoral discontent with the cost and
scope of the public sector.

From Reform to Relief

Given the actions of his predecessors, President
Reagan’s “regulatory relief” campaign did not repre-
sent a change in basic direction, although it was more
dramatic and far-reaching and nearer to the center
stage of domestic policy. Unlike those of his predeces-
sors, Reagan’s program also:

®  Wasintendedto provide “regulatoryrelief” by re-
ducing, not simply rationalizingor improving, the
amount of federal regulation;

m  Attacked the newer forms of “social regulation,”
including civil rights, environmental protection,
and health and safety rules, as much or more than
traditional “economic” regulation; and
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m  Relied chiefly on the president’s administrative
authority and powers, rather than on statutory
change, to achieve its objectives.

Relief, Not Reform

First, Reagan differed from Presidents Carter, Nixon,
and Ford in that he seemed concernedlesswith improving
the operationof federal programs than with simply reducing
their number and cost. Carter and Nixon had emphasized
administrativesolutionsto problems of governmentalopera-
tions, relying on managerial devices like departmental re-
organization and reformed budgetary, analytical, and
personnel processes.* Reagan, in contrast,

set out to solve the problem not so much through
reorganizationor managementreformat the fed-
eral level as by reducing the range of activitiesin
which the federal government was involved, and
by reducing the amount of “management” the
federal government engaged in even for those
functionsit retained. In other words, the adminis-
tration proposed to cure the problems of federal
managementby eliminating—orseriously curtai-
ling—major segments of the federal operation?

In federalism reform, for example, Reagan’s ap-
proach differed considerably from that of President
Nixon, even though the title New Federalism was applied
to both presidents’ initiatives. One observer pointed out
that, “Unlike Nixon, who hoped to rationalize active gov-
ernment, Reagan has tried on the whole to restrain do-
mestic government.”® (Emphasis added.)

Perhaps nothing shows this difference more starkly
than the fact that Nixon had fought for General Revenue
Sharing (GRS) as a relatively simple and “string free”
method of equitably distributing federal financial re-
sourcesto the nation’scitiesand states. It was the center-
piece of hisbrand of New Federalism. Reagan, in contrast,
presided over the same program’s abolition.

The Reagan administration’sregular use of the ex-
pression regulatory relief, in contrast to regulatory re-
form, also revealed this change of orientation.” The
altered terminology suggested apreoccupation with the
“burden” of regulation on the economy—another
phrase thatalsofigured prominently in official speeches
and reports—andadesiretoreduce and eliminate, rath-
erthan merely streamlineorrationalize, federal regula-
tory activities.

Thisorientation showed, for example, in the progress
report issued by the Presidential Task Force on Regulatory
Relief in August 1982, which gave principal emphasis to
the financial and paperwork savingsrealized by the initia-
tive. The report acknowledged that, while such statistics
present “an oversimplification,” nonetheless,

the easiestway to summarizethe results of the re-
view process is to cite the savings achieved to
date: $9 to $11billion in one-time investment
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costs and $6 billion in annual recurring costs—
funds that will be put to more productive,
job-creatinguses. . .. In addition to these direct
savings, the Administration has cut 200 million
hours of paperwork for 1981. .. ;it has also cut
new rulemaking by one-half and the number of
pages in the Federal Register by one-third!

Social Regulation Addressed

If the shift from reform to relief was one point of con-
trast, another was Reagan’sattack on what is termed social
regulation aswell as economic regulation? The latter origi-
nated with the creation of the Interstate Commerce Com-
mission (ICC) in 1887, and concerned the areas served and
fees charged by rail and other transporters, that is, the truly
«economic questions of “rates and routes.” Subsequently,
many similar programs were administered by independent
regulatory commissions modeled after ICC. In contrast, So-
cialregulation, which increasedsignificantly during the 1960s
and 1970s with the enactment of nondiscrimination, environ-
mental, consumer, and health and safety legislation, was pri-
marily administered by regular executive agencies, such as
the Environmental Protection Agency or the Occupational
Safety and H=lih Administration.

Although the Carter years were a time of significant
deregulation, most of the action was concentrated on the
older forms of economicregulation. Continuingregulato-
ry growth in the social sphere was accepted and even pro-
moted by President Carter.” The Reagan administration,
in contrast, resisted expanded social regulation. Indeed,
such newer statutes, among them bilingual education
rules, energy efficiency standards, and noise abatements,
provided the president with most of his examplesof exces-
sive regulation.

limited Statutory Changes

A third point of differentiation between the Reagan
administration and predecessor programs concerned the
character of deregulatory actions. Under President Car-
ter, many key regulatory reform programswere legislative
proposals. The Reagan administration, for the most part,
did not seek substantive legislative change.** Instead, the
president used both old and new tools of executivepower
to accomplish his goals.

Toward this end, the staffing of regulatory agencies
and functionswas reduced, agency budgets were cut, and
personnel were appointed with an eye toward their accep-
tance of the administration’s diminished regulatoryagen-
da. Furthermore, expanded centralized control over
agency rulemaking was established within the Office of
Management and Budget (OMB).

Many observers decried the administration’s lack of
attention to legislative change, feeling that lasting reform
would be impossible without it, but the effort represented
an important experiment. Some observersnoted that, un-
til Reagan, “no president had made a concerted effort to
bring [his] formidable array of management powers to
bear on regulatory policy.”'
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Key Actions: Off and Runningin 1981

President Reagan took the most significant steps for
carrying out this ambitious program very early in his first
administration. He established the Presidential Task
Force on Regulatory Relief, a cabinet-level body chaired
by Vice President George Bush, just two daysafter his in-
auguration. The task force was charged with reviewing
pending and existingregulations with the goal to “reverse
the trend of recent years and see at the end of the year a
reduction in the number of pages in the Federal Register
instead of an increase.”** One week later, on January 29,
1981, the president ordered federal regulatory agenciesto
postpone the effective dates of all regulations scheduled
to take effect by March 20. He also directed them to re-
frain from issuing any final regulations until that date.
This60-day freeze was intended to allow the newadminis-
tration time to review the so-called “midnight regulations”
issued during the final days of the Carter presidency.
Shortly thereafter, several rules were withdrawn, re-
scinded, or postponed indefinitely.!

Subsequently, President Reagan signed Executive
Order 12291 0n February 17,1981, establishinga new pro-
cedure for measuring the benefits of proposed rules
against their costsand directingagenciesto determinethe
most cost-effectiveapproach for meeting their regulatory
objectives. Responsibilityfor coordinationand implemen-
tation was centralized in OMB and its Office of Informa-
tion and Regulatory Affairs (OIRA), under the general
supervision of the task force.

Impact on State and local Governments

The private sector, not the publicsector, wastobe the
chiefbeneficiaryof the Reagan administration’sderegula-
tory initiatives. The campaign for regulatory relief was de-
signed principally as a component of the president’s
policies for stimulatinginvestmentand employment, rath-
er than of his New Federalism proposal for decentralizing
domestic program responsibilitiesto states.

Reflecting this orientation, responsibility for developing
the administration’sinitial program rested with economists,
such as Murray Weidenbaum, who headed the transition
task force on regulation and then chaired the Council of
EconomicAdvisors, and James Miller, who had served as as-
sistant director of the Council on Wage and Price Stability
during the Ford administration.!® In a later survey of 171key
regulatory personnel, the most frequently cited goals of reg-
ulatory relief were ““less cost to the regulated community”

(3 percent of the respondents), “fess paperwork burden on
government and industry”(11 percent), “opening marketsto
foster greater competition” (10 percent), and “getting gov-
ernment off industry’sback” (9 percent).

Nonetheless, because of its broad scope, the presi-
dent’s regulatory relief program had significant implica-
tionsfor state and local governments. Thiswas true, first,
because in many areas of social regulation, state and local
governments bear the primary responsibility for assuring
that businessesor individuals located within their borders
complywith federal requirements. In sharp contrast, prior
deregulation initiatives, which concentrated on areas of
more traditional economicregulation, had comparatively
few direct effects on state and local governments. Air
transportation routes and rates, for example, had long
been regulated exclusively by the federal government.
Consequently,theAirline DeregulationAct of 1978, whilea
revolution forthe industry,did not directly influence state
and local policy and operations —although deregulation of
industries, coupledwith federal preemption of state or lo-
cal authority to reregulate, did impose costs on state and
local governments as they sought to compensate for ser-
vice losses or reductions.”

Second, in many areas of socialregulation, state and
local governments are themselves regulated entities.
Like business corporations, they may be compelled to
comply with national standardsfor environmental qual-
ity, nondiscrimination, worker safety, and labor stan-
dards, among others.

Third, intergovernmental regulatory relief also was
an express, if somewhat secondary, objective of the pro-
gram. Despite the deregulatory actions of his predecessors,
President Reagan “wasthe first to give [intergovernmen-
tal regulation] prominent attention by including national
rules affectingstate and local governments in his propos-
als for regulatory reform.”!® This concern was secondary,
however, to the economicobjectives: only 4 percent of the
federal executive survey respondents mentioned “return-
ingpower to the states”ascentral to their regulatory relief
activities.' Similarly,just 19 percent rated state officialsas
having played at least a “moderate” role in the formula-
tion of their specific regulatory reform proposals.?

Despite these views, cognizance was taken of the in-
tergovernmental mandating issue from the outset.?! Ex-
ecutive Order 12291 defined major rules to include those
that might cause “amajorincrease in costsor pricesfor. ..
State or local government agencies” as well as industry
and consumers. The president’s statement on “America’s
New Beginning,” issued the day following the promulga-
tion of Executive Order 12291, also pointed out the “costs
to business, nonprofit institutions, and State and local
governments of complying with regulations.”?

Consistent with this orientation, state and local gov-
ernment officials, and the groups that represent them,
suchasthe National Governors’ Association (NGA), were
actively solicited for recommendations on needed regula-
tory changes. This request produced 2,500 submissions
identifyingrules regarded as especiallyburdensome or in-
efficient.?> Many of these regulations became the subject
of federal reviews. For example, hilingual education re-
quirements were among the first rules withdrawn by ex-
ecutiveagencies. Accordingto the White House, the rules
requiringall school systemsto offer bilingual educationto
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each child whose primary language was not English could
have resulted in up to $1billion incostsduringthe firstfive
years of the program. Also modified in the first days of the
regulatory relief campaign were noise emission standards
for garbage trucks, proposed by the Environmental Pro-
tection Agency (EPA). Compliance with these, EPA had
estimated, would cost $25 million annually,with most of this
amount borne by municipalities.”

On March 25, 1981, the vicepresident issueda list of
36 rules to be postponed and 27 existing rules to be re-
viewed, including many affecting states and local jurisdic-
tion~2mong these were rules governing: the provision
of catheterization service by schoolsduringthe schoolday
(postponed); urban transportation planning provisions for
federal-aid highways and mass transit (postponed); new
obligationsfor local governmentsreceiving general reve-
nue sharing funds to prevent discrimination against the
handicapped (postponed); a variety of Medicaid regula-
tions (to be reviewed); Davis-Bacon prevailing wage re-
quirements (to be reviewed); and a review of Department
of Transportation handicapped access provisions, esti-
mated to impose capital costs on New York City alone of
up to $1.6billion. In addition,aJune 13,1981, pressrelease
highlighting progress in regulatory relief gave special em-
phasis to the Department of Education’s elimination of
regulations that put schools at risk the loss of federal
funds if they distinguished between boys and girls in their
dress codes.?

At the end of President Reagan’s first year in office,
the vice president issued a summary of actions taken by
the Regulatory Relief Task Force. It observed that fully
one-quarter of the regulations and paperwork require-
ments under review had their primary effect on state and
local governments. Federal relief in these areas, the vice
president said, would “lead to greater authority and ac-
countability for State and local governments, improved
delivery of local services,and substantialfinancial relief at
a time of large Federal budget reductions.” This overview
also emphasized that the brevity of regulationsfor the nine
new block grants, just 10 pages, would reduce state and local
reporting requirements by up to 91 percent?’

During 1982, federalism reform was the domestic
policy theme, as indicated by the President Reagan’s State
of the Union Message. A more comprehensive regulatory
analysis, issued in August, gave special attention to the ad-
ministration’s achievementsin regulatory relief for state
and local governments. It claimed cost savings for these
jurisdictions of $4-$6 billion in capital investments and
about $2 billion in annual recurring outlays as a result of
the 13 regulatory reviews completed.?®

These resultswere reiterated in the final report of the
takforce, released in August 1983.% It also set forthten reg-
ulatory policy guidelines, two of which had specific bearing
on intergovernmental mandating. The report specified that:

Federal regulations should not preempt
State laws or regulations, except to guarantee
rights of national citizenship or to avoid signifi-
cant burdens on interstate commerce; and
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Regulations establishing terms or conditions
of Federal grants, contracts, or financial assis-
tance should be limited to the minimum neces-
sarytoachievingthe purposesfor which the funds
were authorized and appropriated.®

The report cited several advantages of decentralized
decisionmaking; saying that these applied with particular
force to regulatory action:

m Local regulations are more apt to be responsive
to local circumstances.

m Local regulationsafford citizensagreater degree
of choice among divergent public policies.

m  Local regulations allow for diversity and exper-
imentation.®!

Such considerations, it was pointed out, suggested
that the federal government should defer to state and lo-
cal governments except when fundamental questions
(suchas legal equality among the races) are involved. The
effortsof the Interior Department and EPAto “defederal-
ize” regulatory procedures for the control of surface mining
and local air pollution problems were noted particularly.
Moreover, the report contained a warning against the
temptation to add grant conditionsthat are not germane
to the basic purpose for which funds had been appro-
priated, for example, the air quality attainment provisions
tied to federal transportation grants.

Intergovernmental Programs
Subjectto Review

Fifty regulations affecting state and local govern-
ment, singled out by the Reagan administration for regu-
latory reviews either by the presidential task force or
independently by various federal agencies, are listed in
Table 2-1 (page 21). Among these were Davis-Bacon re-
quirements, bilingual education rules, Section 504 of the
RehabilitationAct, the Educationfor A/l Handicapped Chil-
dren Act, the Clean Air Act, and most of the others that
wereonthe list of the “ten most burdensome federal man-
dates” from ACIR’s Regulatory Federalism report.>* Also
included were many other regulatory programs identified
in ACIR’s inventory of major federal statutes regulating
state and local governments (see Table 1-1).33 Examples
are rules established under the National Historic Preservation
Act of 1966, Title IX of the Education Act Amiendments of
1972 (pertaining to sex discrimination in education),and the
Surface Mining Control and Reclamation Act of 1977.

The Reagan administration employed a very broad
definitionof mandatingin selectingfederal regulations af-
fecting state and local government for review. Targeted
was a large number of grant-in-aid requirements, includ-
ing community developmentblock grant regulations, de-
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Table 2-1
Reagan Administration Regulatory Relief Actions for State and Local Governments,
1981-19821

Advisory Council on Historic Preservation
1 Protection of Historic and Cultural Properties*

Corps of Engineers

2. Dredge and Fill Permit Program*
3. Water Conservation Clause (Engineer Regulation
1105-2-20)*

Department of Agriculture

4. National School Lunch Program—Cost Accounting
(7 CFR 210)*

5. State Administration of Food Stamp Program (7 CFR
270 et. seq.)

Department of Education

6. Bilingual Education (Lau Rules) (45 CFR 52052)

7. Education Consolidation and Improvement Act (34
CFR 201-204; 298)

8. Education of Handicapped Children (34 CFR 300)*

9. General Administrative Regulations (EDGAR)*

10. Personal Appearance Codes (34 CFR 106)

11 Section 504 of the Rehabilitation Act (34 CFR 104)*

12. Title 1X— Athletics Policy (34 CFR 106)*

Department of Energy

14. Residential Conservation Service Program (10 CFR
456)*

Department of Health and Human Services

15. Grant Administration Manual*

16. Health Care Facility Capital Expenditures (42 CFR 122)

17. Health Care Financing Administration Rules (42
CFR 431,435,436,440,441,447,456)

18. Medicaid Regulations (42 CFR 431, 435, 436, 441, 447)*

19. Regulations Implementing Block Grants (45CFR 16,
74, 96)

20. Surveyand Certification of Health Care Facilities (42
CFR 405, 431, 442, 489, 490)*

Department of Housing and Urban Development

21. Community Development (24 CFR 570, Subpart F)*

22. Environmental Policies (24 CFR 58)*

23. Lease and Grievance Procedures (24 CFR 866)*

24. Minimum Property Standards for One- and Two-Fam-
ily Dwellings*

25. Modernizationof Public Housing Projects (24 CFR 868)

26. Tenant Allowance for Utilities in Low-Income Hous-
ing (24 CFR 865)*

Department of Interior
27. Surface Mining Regulations (30 CFR 700-850)*

Department of Justice
28. Section 504 of the Rehabilitation Act (28 CFR 41)*

Department of Labor

29. Mass Transit Labor Protection (UMTA)*
30. OFCCP/Affirmative Action (41 CFR 60 et. seq.)*
31. Prevailing Wage (Davis-Bacon) (29 CFR 1,3, 5)*

Department of Transportation

32. Airport Layout Plan Approvals*

33. Charter Bus Operations™

34. Federal Highway Administration Rules (23 CFR 450,
655,772)

35. Guide to Reporting Highway Statistics*

36. Highway Geometric Design Standardsfor 3R Projects
(23CFR 625)*

37. Non-Urbanized Area Formula Grants (23 CFR 825)

38. Section 504 of the Rehabilitation Act (49 CFR 27)*

39. UMTA White Book—Procurement of Buses

Environmental Protection Agency

40. Consolidated Permits (40 CFR 122)*

41. Construction Grant Regulations (40 CFR 35)

42. Emissions Trading Policy

43. Financial Assistancefor Environmental Programs (40
CFR 35)

44. Pretreatment (40 CFR 403)*

45. State Implementation Plans (SIPs)* (40 CFR 51)

Federal Emergency Management Agency

46. Executive Order 11988 —Floodplain Management*
47. Insurance in Coastal High Hazard Areas (44 CFR 9)*
Office of Management and Budget

48. Local Clearinghouses (Circular A-95)*

49. Urben Impact Analysis (E.O. 12074 and Circular
A-116)*

Office of Personnel Management

50. Merit System of Personnel Administration*

* Indicates a regulation designated for review by the Presidential Task Force on Regulatory Relief.

! Includes programs for which regulatory reviews were completedby the Presidential Task Force on Regulatory Relief or federal agen-
cies, programs forwhich reviewswere underway at the time of the report (August 1982), and additional programs designated for review.

Source: Presidential Task Force on Regulatory Relief, Reagan Administration Achievements in Regulatory Relieffor State and Local Gov-

ernment: A Progress Report (Washington, DC, 1982), pp. 3-23.
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sign standards for highways, food stamp procedures, and
school lunch program cost accounting requirements.

Although grant regulations were clearly rules, they
were not typically defined as mandates. These types of ad-
ministrative requirements existed in early federal aid pro-
grams, and had won clear judicial acceptance as a proper
exercise of the federal government’sconditional spending
power.** The issues posed by such programmatic condi-
tionsof aid, then, couldbe, and often were, differentiated
from those created by the growth of the four newer types
of regulatory federalism programs.

Also singled out for review by the Task Force was a
number of administrative procedures employed by fed-
eral agencies in grant management. Examples of these
were the A-95 Project Notification and Review process
and the Urban Impact Analysisprocedure, both admin-
istered by OMB. The former had been created initially
toallow state and local governments an opportunity to
comment on, and coordinateplans for, federallyfunded
projectsin their region. Such procedures fell outside of
the types of programs most commonly identified with
mandating.

An Assessment of Regulatory Changes,
1981-1986

All of these key efforts were concentrated principally
in the first two and one-half years of President Reagan’s
first term. In August 1983, the Task Force on Regulatory
Relief issued itsfinal report and disbanded. At that time, it
claimed “substantial improvementsin federal regulatory
policies,” whichwould result in “savingsof more than $150
billion to consumers, businesses, universities, and state
and local governments over the next ten years.”s

Others were less congratulatory. Murray Weiden-
baum concluded that “onlya fraction of the regulatoryre-
forms envisioned at the beginning of 1981” had been
accomplished.*® Journalistic and academic observers
thought they had identified a “bipartisan swing back to
more regulation.”’

One additional important step followed 17 months
later, in January 1985. Executive Order 12498 established
a formal regulatory planning process, requiring each
agency to submit to the Office of Management and Bud-
get a statementon its regulatorypoliciesand goals forthe
comingyear, including basic informationon all significant
regulatory actions contemplated. TS order extended
White House oversight from specific rules to every
agency’s overall rulemaking activities, as the draft pro-
gramswere to be reviewed for consistency with the presi-
dent’s priorities.*

In August, the first Regulatory Program of the United
States Government was issued, a document that in sub-
stance and purpose invited comparisonwith the executive
budget, first established in 1921.” The difference is that
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the latterprocedurefor executivecontrol precedes formal
legislative review, while the former does not. This pro-
duced considerablecriticism, especiallyby some members
of Congress,who felt that the administration was placing
the goal of consistencywith its own regulatory principles
and the findings of cost-benefitanalyses over adherence
to federal statutes. The measure was challenged for in-
truding on constitutionally protected prerogativesof both
the Congress and executive agencies. Representative
John Dingell, chairman of the House Energy and Com-
merce Committee, mounted a counterattack against Ex-
ecutive Order 12498 by requiring agencies under the
committee’sjurisdiction to report on all regulatory modi-
fications made as a result of OMB’s advice.®

Review Methodology

As suggested in Chapter 1,impressions differ consid-
erably concerning the effectivenessof the Reagan admin-
istration’s effort to restrain federal regulation by
executiveaction. Toassessthe impact of the regulatoryre-
lief program on state and local governments, the U.S.
General Accounting Office (GAO) gathered data con-
cerning administrative procedures for 18 of the major
federal mandates identified by ACIR in Regulatory Fed-
eralism. These previously unpublished data offer the
most complete record of changes in existing intergov-
ernmental regulatory programs affecting state and local
governments during the 1980s.Thefollowingdiscussion
is based on draft material that was made available to
ACIR for this study.*

GAO examined changes in regulatory require-
ments during 1981-1986, using informationfrom the Fed-
eral Register and the Code of Federal Regulations (CFR). To
bolster and help interpret conclusions suggested by these
empirical data, and to obtain information on changes in
the level of funding, delegation of regulatory decision-
making to states, and the intensity of federal administra-
tive oversight, GAO also interviewed federal agency
officials, public interest group members, and state and lo-
cal officials. Data were obtained for 18 programs in envi-
ronment and health, communitydevelopment, civil rights,
and labor (see Table 2-2, page 23).

Although comparable, detailed data are not avail-
able for the last twoyears of the Reagan administration
orthefirstyearsof the Bush administration, findingsfor
1981-1986 appear to reflect the overall trend for the
1980s.The years studied went well beyond the period of
the most extensive administrative action. They followed
expressions of congressional concern with regulation
and mandating, as demonstrated by the enactment of
the Paperwork Reduction Act, the Regulatory Flexibility
Act, and the State and Local Government Cost Estimate
Act. They also embraced the period in which President
Reagan championed his far-reaching New Federalism
proposals. The most important and most recent devel-
opment not within the scope of this research effort,
namely, the implementation of Executive Order 12612
on Federalism, isconsidered in detail in the next chapter.
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Table 2-2
Characteristics of 18 Intergovernmental Regulations

Public Mandate

Description/Date of Statute Objective Law Type
Age Discrimination Prevent discrimination on the basis of age 94-135 CC

in Employment Act (1974) in federally assisted programs
Clean Air Act (1970) Establish national air quality and emissions standards 91-604 CC,CO,PP
Davis-Bacon Act (1931) Assure that locally prevailing wages are paid 74-403 CcC

to construction workers employed under federal
contracts and assistance programs

Endangered Species Act of 1973 Protect and conserve endangered and threatened 93-205 CC,PP
animal species
Fair Labor Standards Act Extend federal minimum wage and overtime pay 93-259 DO
Amendments of 1974 (FLSA) protections to state and local government employees
Federal Insecticide, Fungicide, and Control the use of pesticides that may be harmful 92-516 PP
Rodenticide Act (FIFRA, 1972) to the environment
Flood Disaster Protection Act of 1973 Expand coverage of the national flood insurance program  93-234 DO
Handicapped Education (1975) Provide a free appropriate public education to dl 94-142 cot
handicapped children
Hatch Act (1940) Prohibit public employees from engaging in certain 76-753 CcC
political activities
Historic Preservation Act (1966) Protect properties of historical, architectural, archaeological, 89-665 CcC
and cultural significance
National Environmental Assure consideration of the environmental impact 91-190 CC
Policy Act of 1969 (NEPA) of major federal actions
Ocean Dumping (1977) Prohibit Ocean dumping of municipal sludge 95-153 DO
Occupational Safety and Health Eliminate unsafe and unhealthful working conditions 91-596 PP
Act of 1970 (OSHA)
Rehabilitation Act of 1973 Prevent discrimination on the basis of physical or mental 93-112 CC
handicap in federally assisted programs
Safe Drinking Water (1974) Assure drinking water purity 93-523 CC,PRDO
Title VI Civil Rights (1964) Prevent discrimination on the basis of race, color, 88-352 CC
or national origin in federally assisted programs
Uniform Relocation (1970) Set federal policies and reimbursement procedures for ~ 91-646 CC
property acquisition under federally assisted programs
Wholesome Meat (1967) Establish system for the inspection of meat sold 90-201 PP

in interstate commerce

Key:
eCyC—Crosscutting Requirement
CO—Crossover Sanction
DO—Direct Order
PP —Partial Preemption

t Althoughparticipationin the Educational for. Al Handicapped Children Act (PL. 94 142)is voluntary, the failure of a participatingstate
to complywith federal requirements may result in the withholdingof funds from several federal handicapped educationprograms. The
requirementsof PL. 94-142 are nearly identical to those established by the Department of Educationunder Section504 of the Rehabili-
tation Act, a crosscutting requirement.

2 Marine Protection Research and Sanctuaries Act Amendments of 1977.
Source: U.S. General Accounting CFfias,unpublished case studies.
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Major Findings

Despite the administration’s regulatory relief cam-
paign, federal regulation of state and local governments
continued to increase during the 1980s. More prescriptive
regulations added programmatic requirements and com-
pliance costs, while federal funding for state administra-
tion generally declined. Overall, it is suggested from this
analysis that the effectiveness of the regulatory relief
strategies of the Reagan administration was limited.

The results were not completely uniform. As Table
2-3 indicates, mandating rose between 1981-1986in 11of
the 18program areasand remained stable in two. It fell in
five cases, with the largest reductions occurring under the
Davis-Bacon Act, the UniformRelocation and Real Proper-
ties AcquisitionsAct, and the Flood Disaster Protection Act.
The general upward trend was consistent enough, howev-
er, to indicate a continuing increase in intergovernmental
regulation during the same time the federal government
mounted the most direct attack ever on federal mandates.

Regulatory Changes. Between 1981and 1986, a total of
140regulatory changes was identified, which added an
estimated net total of 5,943 requirements in the 18
policy areas. These included a net 4,702 additionsto pro-
gram standards and a net 1,241 changes in administrative

Table 2-3
Summary of Changes in Mandating
on State and Local Governments
(for 18 Programs, 1981-1986)

Mandate Burden Increased (11)

Clean Air Act

Endangered Species Act

Fair Labor Standards Act (FLSA)
Handicapped Education (1975)

Historic Preservation Act

Ocean Dumping

Occupational Safety and Health Act (OSHA)
Pesticides (FIFRA)

. Rehabilitation Act of 1973 (Section 504)
10. Safe Drinking Water Act

11. Wholesome Meat Act

N HEWNPE

o

Mandate Burden Stable (2)

1. Hatch Act
2. Title VI Civil Rights

Mandate Burden Reduced (5)

Age Discrimination in Employment Act
Davis-Bacon Act

Flood Disaster Protection Act

National Environmental Policy Act (NEPA)
Uniform Relocation Act

S S S

Source: US. General Accounting CARa,unpublished case studies.
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procedures. There was an increase in both the stringency of
program standards and the prescriptiveness of administra-
tive procedures. For example, during the review period:

m  Thirty-six states were affected by new visibility
standards for federal park lands issued by the En-
vironmental Protection Agency.

®  An additional 7.7 million state and local em-
ployees were brought under the coverage of the
Fair Labor Standards Act.

m  Nearly 2500 requirements expanding existing oc-
cupational safety and health standards for states
were issued by the Occupational Safety and
Health Administration.

m  Morethan 2,200requirementswere promulgated
by seven federal agencies under Section 504 of
the RehabilitationAct of 1973.

m  About 250 animal and plant species were added
to the endangered and threatened lists under the
Endangered Species Act of 1973, an increase of
over 150percent since 1980.

m  Approximately 415 new requirements affecting
state and local governments were added by the
National Park Service and Advisory Council on
Historic Preservation under the National Historic
PreservationAct of 1966.

m  Therewasa net increase of 382monitoring/over-

sight procedures and 238 financial management
processes.

Funding Levels. As requirements mounted, the costs
of compliance also generally rose, but federal assistance
declined. In nine of the 18programs studied,*? in which
states serve as “partners” in assuring compliance with na-
tional standards, federal agencies provide grants to sup-
port state administrative operations, such as technical
assistance and oversight. This federal grant support de-
clined between FY 198land FY 1988 for all nine pro-
grams, by amounts ranging from $1.9 million for Flood
Disaster Protection to $12.2 million under the Clean Air
Act and $15.5 million for Handicapped Education. On a
percentage basis, the largest cuts were in the Endangered
Species and Historic Preservation programs (see Table
2-4). For most programs, the largest cuts occurred in FY
1982. Afterthat year, there were slower rates of declineor
modest increases for several programs. In the other nine
programs studied, state and local governments are regu-
lated directly by the federal government, and no federal
funds are generally available for compliance with stan-
dards. Increased state and local costs were anticipated for
several of these programs. Most importantly, the Urban
Mass Transportation Administration (now the Federal
Transit Administration)estimated that local transit autho-
rities would need to spend up to an additional $79 million
annually to provide services, such as wheelchair lifts and
extended service hours for handicapped persons, not pre-
viously required under more lenient interim regulations.
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Table 2-4
Funding levels for Administrative Costs
in “Intergovernmental Partnership” Programs
(millions of constant 1981 dollars)

FY FY Percent

Program 1981 1986  Change
Clean Air Act $336 $714 -15%
Endangered Species Act 54 33 -38
FIFRA (certification

and training) 30 20 -34%
FIFRA (enforcement) 10.1 9.2 -9
Flood Disaster Protection 45 26 -35
Handicapped Education 8995 884.0 -2
Historic Preservation 253 15.2 -40
OSHA 633 56.8 -8
Safe Drinking Water 370 270 -25
Wholesome Meat Act 283 235 -16

Other Changes. Two other specificadministration strat-
egies mitigated the regulatoryburden on statesand localities
to some degree. Perhaps most important, increased author-
ity was delegated to states, thus refocusing program
decisionmaking. For example, EPA responded to state re-
questsfor additional discretion by delegating authority to 49
states to monitorand enforce compliance with newly estab-
lished clean air standards, such as maximum levels for sulfu-
ric acid emissions. Changes of this kind occurred in eight of
the nine “partnership” programs.*® The overall value of this
approach was limited, however, bemuse it was implemented
at the same time that program standardsincreased and fed-
eral funds for state enforcement decreased.

A movement to rely on less intensive oversight of
state and local activities also reduced intergovernmental
burdens. Agency strategies for ensuring state and local
compliance were relaxed in seven of the 18programs. In
several instances, agencies depended more on state over-
sight, court actions, or complaint mechanisms to monitor
adherence to federal standards. Federal budget and staff-
ing cuts were the key reasons why federal agencies re-
duced oversight intensity, and federal assurance that
states and localities were complying with national stan-
dards seems to have been weakened. Furthermore, the
trend was not consistent. Afew federal agenciesstrength-
ened oversight by increasingtheir reliance on more active
monitoring strategies. Examples include the Federal
Emergency Management Agency in enforcing the Flood
Disaster Protection Act, and the EPA for the FIFRA (pesti-
cide) and Safe Drinking Water programs.

[llustrative Cases

As shown in the foregoingdata, there was a consider-
able increase in the stringency of program standards and
in the specificity of administrative procedures, and a de-

cline in funding. Often, such increasing stringency re-
flected the impact of legislative or judicial decisions that
constrained the scope of possible executive action.

Clean Air Act

A primary example of this development may be found
in the CleanAir Act, identified in the early ACIR study as
one of the “ten most burdensome” programs of intergov-
ernmental regulation and singled out for review by the
Environmental Protection Agency. Despite such designa-
tions, the scope and severity of the rules were increased
during the early 1980s.

The CleanAir Act Amendments of 1970, adopted at the
height of popular concern overthe decliningquality of the
natural environment, went far beyond prior law. The
amendments “conscripted” state and local governments
into the antipollution battle.” They granted the Environ-
mental Protection Agency authority to establish and en-
force national standards for air pollutants, and required
each state to submit to EPA for approval a state imple-
mentation plan (SIP) specifying how national standards
would be achieved. Following approval of the plan, EPA is
required by law to oversee state performance and progress
toward plan goals.

The act also empowered EPA to (1) publish regula-
tions prescribing national ambient air quality standards,
(2) make grants to statesand localities for carrying out air
pollution programs, and (3) impose sanctions on states
that fail to enforce air quality standards. Further, the
agency was authorized to prepare air quality implementa-
tion plans for states that fail to prepare their own.

During 1980-1986,EPA promulgated a wide variety of
new air quality program standards and administrative re-
quirements. Included among these, in response to legisla-
tive amendments, were 1981 rules requiring States to
devise strategies to reduce existing visibility impairments
from man-made air pollution at national park and wilder-
ness area sites, and to prevent future impairments.*

These new standards were opposed by many of the 36
states affected, typically because they believed the issue
was strictly local. Consequently, only one of these states
included the visibilitystandard in its SIP. In 1982,the Envi-
ronmental Defense Fund and other plaintiffs filed suit
againstEPA, allegingthat the agency had failed to enforce
requirementsfor the adoption and implementation of visi-
bility plans.* The settlement agreement reached in 1984
led EPA to establish specificdeadlines for the completion
of revised state plans, which were to include emissions
limitations,schedules of compliance,and appropriate visi-
bility monitoring research.

Similarly, in 1984, EPA revised its national standard
for asbestoscontrol.*” This effort was undertaken to rein-
state the “work practice and equipment” provisions of the
standard that the U.S. Supreme Court held not to be an
emission standard.*® (The Congress had amended the act
in 1977 to authorize the requirements that were being
challenged by the Court.) EPA promulgated new stan-
dardsfor spraying,fabricating,and insulating materials, as
well as demolition and renovation.
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Fair Labor Standards Act

Another illustration of the combined impact of legis-
lative and judicial actions is the Fair Labor Standards Act
(FLSA). As originally enacted in 1938, FLSA excluded
employees of state and local governments from its mini-
mum wage and overtime provisions. Imposing such re-
quirements seemed beyond the proper reach of the
federal government, given the legal and political opinions
of that time. In 1974, however, the Congress amended
FLSAto extend its coverageto virtually all state and local
government workers.®

State and local officials protested within and outside
the legal system, with unexpected success. In 1976, the Su-
preme Court held in National League of Cities v. Usery™®
that the 1974 amendmentsto FLSA exceeded the regula-
tory authority granted the Congressunder the commerce
clause of the Constitution. Further, the Court indicated
that the FLSA amendmentsoperated “to directly displace
the States’ freedom to structure integral operations in ar-
easof traditional governmental functions.. .,” thusviolat-
ing their protected rights under the Tenth Amendment.
By this decision, the Court removed most state and local
employees from coverage under FLSA.

Less than 10years later, the Supreme Court took the
unusual step of specifically overruling its own prior find-
ing. In the far-reaching case of Garciav. San Antonio Met-
ropolitan Transit Authority,®* the Court held that the
Congress possessed sufficient authority under the inter-
state commerce clause to apply FLSA’s pay requirements
to state and local government employees, includingthose
engaged in the most traditional local government activi-
ties. This decision extended FLSA coverage to approxi-
mately 13.8 million government workers. (For a detailed
discussion of these cases, see Chapter 6.)

Responding to the Court’s reversal, the Congress
stepped in to offer relief in 1985. Recognizingthe substan-
tial costs imposed by the new FLSA rules, and spurred by
local government protests, federal lawmakers again
amended the law to exempt some 6.1 million government
workers (about 44 percent).

Despite this favorable action, the Court’s ruling and
the 1985amendmentsresulted inamajor increasein regu-
lation for states and localities. Some 7.5 million state and
local employees were included under the law even after
the Department of Labor (DOL) revised FLSA program
standards in the wake of the 1985amendments.” In addi-
tion, new procedures were established for data gathering,
oversight, and enforcement. New DOL rules meant
changes in collective bargaining agreements and other
employmentpractices, which increased costsfor state and
local governments. DOL estimated the additional state
and local minimum wage and overtime costs at $612 mil-
lion annually, none of which is reimbursable through fed-
eral aid funds. Furthermore, state and local governments
had to create separate procedures to distinguish overtime
accumulated prior to and after the 1985 amendments.
Thisand other actions necessitated higher computer and
record-keeping COsts.
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Occupational Safety and Health Act

Athird exampleof continuing regulatory expansionin
the 1980sis provided by the Occupational Safety and Health
Act (OSHA). Adopted in 1970, OSHA's workplace safety
and health standards are directed principally at private
sector employers.The act also allows statesto assume re-
sponsibility for operating and enforcing their own pro-
grams if their health and safety standards are at least as
stringent as the federal standards.

Although public employees are normally excluded
from OSHA, so-called state plan states must develop
standards for their state and local government workers
that are equal to standards applied to the private sector.
About half of the states have selected thisoption. They re-
ceive some federal assistance to help pay for their pro-
grams, but they also are subject to federal monitoringand
reporting requirements.

Generally, inresponse to the act’s provision that stan-
dards be based on the most recent scientificdata and the
need to maximize worker protection, the Labor Depart-
ment added nearly 2,500 requirements that necessitated a
substantial commitment of state time and resources in or-
der to develop implementation and enforcement strate-
gies and to create training mechanisms. For example, the
hearing protection standard established in 1981 requires
employers to monitor employee exposure to workplace
noise, to supply hearing protection equipment, and to assure
that employeesare tested for any possible hearing loss. The
ashestos protection program established in 1986 required
employersto monitor and limit employee exposure to asbes-
tos, train employees in the use of respirators and ashestos
avoidance, and establish a program of medical surveillance.

Despite this increase in requirements, federal fund-
ingto states for the administration of OSHA programs fell
by 8 percent (in constant dollars) between 1981 and 1986.
(No funds are provided to assist states in complying with
the requirements.) The most significant decrease ocC-
curred between 1985 and 1986 as a result of mandatory
federal budget reductions. On the other hand, OSHA
delegated more enforcement responsibilitiesto the states
and shifted away from on-site reviews to certificationand
review of state records. In these respects, the federal over-
sight presence declined. Nonetheless, the combined ef-
fectof the changes, especially new funding constraints, led
some states to consider terminating their OSHA pro-
grams, thus relinquishing their status as state plan states.
California discontinued its program in 1987, in part be-
cause of the unavailability of additional federal funds.

Success Stories

The brief profiles of the Clean Air Act Amendments
and the Fair Labor Standards Act both suggestthe limited
effectivenessof administrative attempts to reduce federal
agency rules and requirements in the face of legislative
and judicial bodies inclined toward more expansive inter-
pretations. The example of the Occupational Safety and
Health Act, in particular, shows the problems resulting
from the proliferation of new requirements coupled with
cuts in financial support. These cases demonstrate that
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President Reagan’s election, the creation of the Presiden-
tial Task Force on Regulatory Relief, and the new
rulemaking procedures associated with Executive Order
12291 did not alter the fundamental dynamics of the
policymaking process.

On the other hand, the research also pointed to some
instances—involving 5 of the 18 statutes studied—where
the burden of federal rules and requirements was less-
ened during 1981-1986.Perhaps the most striking case was
the adoption by federal agencies of a common set of regu-
lations for implementing the Uniform Relocation and Real
Properties Acquisition Policies Act of 1970 (URA).** As its
name suggests, URA contemplated standardized proce-
dures, but by the early 1980s, federal agencies had devel-
oped a host of separate regulations for relocating and
reimbursing people displaced by federal construction
projects. Consequently, the act was targeted as a candi-
date for reform by the Task Force on Regulatory Relief.

A presidential memorandum issued in 1985 desig-
nated the Department of Transportation (DOT) as the
lead agency to develop model URA regulations. In 1986,
17 agenciesadopted the model rule devisedby DOT, thus
creating a single, uniform federal approach to relocation
assistance. The adoption of this common rule eliminated
conflicts among the requirements of different federal
agencies, easing regulatory problems for state and local
governments.The rule alsoreduced states’ administrative
workload by lowering the number of calculationsand the
amount of relocation information needing verification.

The result was positive even though the common
rule increased the total number of regulatory require-
ments because it was often more comprehensive and
specificthan the old separaterules. The clarification of
relocation requirements did not reduce the fiscal costs
associated with compliance, nor was it expected to re-
sult in any significant dollar savings.

Another comparative success story involved the
Davis-Bacon Act?” This legislation, first adopted in 1931
and since applied to nearly 80 separate federal aid pro-
grams, offers “prevailingwage” protections to workers on
federally assisted construction projects.

During the 1981-1986 period, the Department of La-
bor revised its methods for determining prevailing wages
three times in order to eliminate circumstancesthat were
resulting in excessive wage rates or creating inequities. In
1983, for instance, DOL rescinded what was known as the
“30 percent rule,” which defined the prevailing wage as
the local wage rate paid to the greatestnumber of similarly
employed workers, if that rate was paid to at least 30 per-
cent of those employed. (If not, the average rate for all
workerswas tobe used.) The department revised the stan-
dard from 30 to 50 percent, reflecting a concern that the
existing rule ignored the wages paid to as many as 70 per-
cent of all workers, which was generally lower than the
rate established by regulation. Similarly, DOL acted in
1985 to bar the use of data from metropolitan counties in
making wage determinations for rural areas. DOL also
prohibited the use of wage data from projects subject to
the Davis-Bacon Act, thus assuring that wage determina-

tionswould be based on the rates actually prevailing in pri-
vate construction projects.

DOL estimated that the regulatory changes adopted
during 1981-1986 reduced construction costs for federal
and federallyassisted projects in the range of $120 million
annually. Although the federal government obtains most
of this fiscal benefit, state and local governmentsalsoare
aided by the resulting reductions in their matching share
of projectcosts. DOL, however, has not been able to accu-
rately estimate the cost savings to these jurisdictions.

Conclusion

Beginning in early 1981, the executive branch
launched a comprehensive program of regulatory relief.
Thisprogram extended and expanded steps instituted dur-
ing the Ford and Carter administrations. Though aimed
principally at the private sector, the Reagan program also
took cognizance of the growing state and local concern
about mandating. Various reports issued by the Presiden-
tial Task Force on Regulatory Relief and other observers
highlighted specific accomplishmentsin reducing certain
regulations that affected state and local governments.

An examination of 18 major intergovernmental regu-
lation statutes showsthat mandates under these programs
continued to rise during 1981-1986 in 11 cases and re-
mained roughly constant in another two. Changes ap-
peared to lessen the administrative and fiscal effect for
state and local governments in only five of the statutes.
Overall, federal programmatic and administrative stan-
dards continued to rise for most programs, including some
that had been singled out for executive branch regulatory
reviews, while federal assistance to support state program
administration declined.

Taken together, these results seem to suggestthe lim-
itations of the administrativestrategy toward deregulation
employedby President Reagan as well asby his predeces-
sors. This conclusionis quite consistent with the views ex-
pressed by other observers at the time, among them
Murray L. Weidenbaum, the first chairman of President
Reagan’s Council of Economic Advisers and one of the
early architects of the regulatory reform initiative. In
mid-1983, he noted:

[T]he major obstacles to further substantial im-
provement in the regulatory process clearly can-
not be eliminated by executive action. The basic
statutes governingall regulatory activitiesaretoo
full of rigid requirementsand limitationsthat can
only be changed by act of Congress. Recent expe-
rience shows that the fundamental shortcomingsof
government regulation result from statutory defi-
ciencies more than from administrative ones.’

Even where rule changeswere advanced, he added, the
courts had struck down many specific actions judged to be
inconsistent with the provisions of federal statutes. Hence,
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just as the regulatory relief campaign was in fact winding
down, Weidenbaum argued that “the time is ripe for . ..a
new phase of regulatory reform: the review and revision of
the substantive laws governing the regulatory process.”*®
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Executive Order 12612 on Federalism:
and Potential

Performance, Problems,

Federal regulations increased administrativerequire-
ments for state and local governments during the 1980s.
That growth occurred despite numerous executivebranch
initiativesin the early 1980s designed to provide regulatory
relief. Although many of the reform initiatives benefited
state and local governments, most were designed primari-
ly to respond to problems experienced by the private sec-
tor. On October 26, 1987, however, President Ronald
Reagan promulgated Executive Order 12612 on Federal-
ism, which was intended to address the regulatory con-
cerns of states and localities. This chapter examines the
implementation and effects of the executive order.

Policy Impact Analysis

Since 1969, important federal initiatives have been
implemented to ascertain the effects of proposed federal
programs and activities on (1) the environment (environ-
mental impact statements), (2) the economy (inflationim-
pact statements), (3) cities (urban impact statements), (4)
state and local governments (state and local cost esti-
mates), and (5) the economicand social targets of regula-
tion (regulatory impact analyses). E.O. 12612 added
another type of impact analysisto the federal policy arse-
nal—a federalism assessment.

The order outlines a series of principles and proce-
dures designed to guide federal agencies in formulating
legislative and regulatory proposals that will affect state
and local governments. It is intended to minimize the ad-
verse or unintended effects of federal policies on states
and localities and to restrict inappropriate preemption of
state and local policymaking and administrativeprerogatives.

Although E.O. 12612 has had a positive impact on
certain policy decisions, a systematic analysis of its im-
plementation underscores a number of problems and
weaknesses, including:

m  Varying patterns of compliance;

m  Routine failure by certain federal agencies to
complywith the certificationand assessmentpro-
cedures; and

®  Failure to carry out federalism assessments in a
number of regulations with important implica-
tions for state and local governments.

The Working Croup on Federalism

The originsof the Executive Order on Federalismcan
be traced to the work of a policy task force in the Reagan
administration during the mid-1980s. By the president’s
second term in office, some administration officials had
become dissatisfied with the limitations of the deregula-
tion initiatives. They sought to respond with new federal-
ism and regulatory initiatives. One of these new initiatives
was the creation of the Working Group on Federalism,an
interagencytask force established by the Domestic Policy
Council in 1985.

The working group issued a report in November 1986
inwhich it raised deep concerns about the “evisceration of
federalism as a constitutional and political principle.” It
argued that the gradual development of an “expansive,in-
trusive, and virtually omnipotent national government”
had served over time to transform state governmentsfrom
“the hub of political activity and the very source of our po-
litical tradition [into] . . .administrative units of the na-
tional government.””

Although the group praised earlier initiativesby the
Reagan administration to consolidate categorical pro-
gramsintoblock grants, to reduce intergovernmental reg-
ulation, and to cut federal taxes, it argued that such
actions “focused more on certain symptoms of federal-
ism’s decline than on its root causes.”? Consequently, the
working group recommended that additional reforms,
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ranging from proposed amendments to the Constitution
to procedural and institutional changes in the legislative
and administrative processes, be consideredby the president.
Among the latter was a proposal that the president issue “a
comprehensive executive order on federalism setting forth
concrete guidelinesto be referred to by agencies when they
undertake actionswith federalism implications.”

Promulgatingan Executive Order
on Federalism

This final recommendation led directly to President
Reagan’s issuance of E.O. 12612on October 26,1987.The
order identified principlesand administrativeprocedures
to guide federal agencies in formulating and implement-
ing policies affecting state and local governments!

Federalism Principles

Specifically, E.O. 12612 seelled out nine “fundamental
federalism principles” to assist executive branch agencies
and departmentsin the design of new legislative proposals
and administrative rules. These included the following

®  Federalismisrooted in the knowledgethat our
political liberties are best assured by limiting
the size and scope of the national government.

m |n most areas of governmental concern, the
States uniquely possess the constitutional au-
thority, the resources, and the competenceto
discern the sentiments of the people and to
govern accordingly.

m  The nature of our constitutional system en-
courages a healthy diversity in the public po-
licies adopted by the people of the several
States according to their own conditions,
needs, and desires.

®  Acts of the national government—whether
legislative, executive, or judicial in nature—
that exceed the enumerated powers of that
government under the Constitution violate
the principle of federalism establishedby the
Framers.

m  Inthe absence of clear constitutionalor statu-
tory authority, the presumption of sovereignty
should rest with the individual States. Uncer-
tainties regarding the legitimate authority of
the national government should be resolved
against regulation at the national level?

Policymaking Criteria

To supplementthese general principles, E-012612spe-
cified additional policymaking criteria, which encompassed
special provisions intended to minimize federal preemption
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of stateauthorityand to guide the developmentof legislative
proposals submitted to Congress, including:

m  Federal action limiting the policymaking dis-
cretion of the States should be taken only
where constitutional authority for the action
isclearand certain and the national activity is
necessitated by the presence of a problem of
national scope.

m  With respect to national policies adminis-
tered by the States, the national govern-
ment should grant the Statesthe maximum
administrative discretion possible.

m  Executive departments and agencies shall:
(1) encourage States to develop their own
policies toachieveprogram objectives.. .,(2)
refrain, to the maximum extent possible,
from establishing uniform, national stan-
dards for programs,and. ..(3)when national
standards are required, consult with appro-
priate officials and organizations represent-
ing the States.

m  Tothe extentpermitted bylaw, Executivede-
partments and agencies shall construe, in
regulations and otherwise, a Federal statute
to preempt State law only when the statute
contains an expresspreemption provision or
there is some other firm and palpable evi-
dence compelling the conclusion that the
Congress intended preemption of State law,
or when the exercise of State authority di-
rectly conflicts with the exercise of Federal
authority under the Federal statute.

= Any regulatory preemption of State law shall
be restricted to the minimum level necessary.

m  Executive departments and agencies shall
not submit to the Congress legislation that
would: (a) directlyregulate the Statesinways
that would interfere with functions essential
tothe States’ separate and independent exis-
tence or operate to directly displace the
States’ freedom to structure integral opera-
tions in areas of traditional governmental
functions; and (b) attach to Federal grants
conditionsthat are not directlyrelated to the
purpose of the grant.®

Agency Implementation

In order to ensure the application of these principles
and criteriato policiesand regulations with federalismim-
plications, the executiveorder also set forth implementa-
tion procedures. Each agency head was instructed to
designate an official to oversee complianceand determine
whether proposed agency actions warranted the prepara-
tion of a formal and comprehensive assessment of their
federalism implications. If warranted, such federalism
assessments are required to contain:
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m Certification that the policy has been assessed in
light of the federalism principles, criteria, and re-
quirements set forth in the order;

m |dentificationof any provisionsor elements of the
policy that are inconsistent with such federalism
principles and criteria;

m An estimate of additional costs or burdens that
will be imposed on statesand the probable source
of funding to address those costs; and

m  Adescriptionof the extent to which the policy in-
terferes with aspects of state sovereignty or the
performance of traditional state functions.

Any federalism assessments must accompany the
agency’s submissionsto the OFfi of Management and Bud-
get (OMB) for legislative clearance or regulatory review. In
addition, OMB is responsible for providing govern-
ment-wide coordination and review of agency compliance
with the executive order.

Mixed Assessments
of Executive Order 12612

There has been little formal or comprehensive evalua-
tion of the performanceand accomplishmentsof E.O. 12612.

Positive Appraisals

Somefederal, state, and local officialsbelieve that the
executive order has enhanced their ability to focus atten-
tion on federalism issues during the legislative clearance
and regulatory review processes. Supporters note that
President Bush affirmed his personal commitmentto the
principles of the federalism executive order in a 1990
memorandum to the heads of executive branch depart-
ments and agencies.’

Robert C. Raymond of the Department of Health and
Human Services maintains that the order has “changed
the nature of internal debate. You frequently find people
citing it to make their case, arguing either that there isa
significant federalism impact or an overriding national
need.”® James Martin of the National Governors’ Associ-
ation agrees, noting that state and local government rep-
resentatives “try to use it all the time” to influence the
design of federal regulations. “It provides essential hooks
for influencing policy debates.”

Such views are shared by some of the designers of
the executive order. Paul Colborn, of the Office of Gen-
eral Counsel in the Department of Justice, served on
the staff of the Working Group on Federalism. He
agrees that E.O. 12612has influenced agencydecision-
making. Although there have been relatively fewformal
federalism assessments, Colborn believes that “there
are many informal reviews of federalism issues within

federalagenciesnow. My senseisthat there isalotmore
attentiontofederalism showingup in the preambles and
explanations of new regulations.”® He notes, for exam-
ple, that such informal, “small a,” assessments succeed-
ed inthe late 1980sin deterring the administration from
proposing legislation to preempt California’s Proposi-
tion 65 food labeling requirements.

On the other hand, Colborn and others emphasize
that the purpose of the executive order isnot to guaran-
teeresultsfavorable to statesand localities. Rather, itis
designed toassure that federalism issuesare adequately
considered in the process of making executive branch
decisions. For example, the Justice Department con-
ducted its first formal federalism assessment when con-
sidering federal legislation to overturn the Supreme
Court’sruling in McNally v. United States, a case limit-
ing the use of federal mail fraud statutes to prosecute
state and local officials for corruption.!* The department
and the Reagan administration ultimately proposed
such legislation, but only after a full consideration of
the federalism issues involved.

Skeptical Judgments

Notwithstanding such positive assessments of the ex-
ecutive order’s performance, many other appraisalshave
been more circumspect, if not critical. Few officials can
point to important instances in which E.O. 12612 has sig-
nificantly altered agency decisions. Some have expressed
concerns about fundamental weaknesses in the order’s
procedures that have kept it from achievingits full poten-
tial. Thisisparticularlytrue of OMB officialscharged with
coordinationand review of the E.O. 12612 process. “I wish
that I could point to some successeswith 612,” observed
one former OMB official, “but the record to date hasbeen
disappointing.”*? “To my knowledge, there is no case to
hold up as a good example,” another agreed.!®

These officials give several reasons for such negative
evaluations. First and foremost, there is a conviction
among some OMB staff that the executive order process
“lacksteeth.” “Thereis no enforcement mechanism,” ob-
serves Kimberly Newman.' Decisions about the need to
perform a federalism assessmentand certificationthat re-
quirements havebeen met rest entirely with each agency’s
designated federalism official. “We don’t have authority
under the order to second-guessthe agency federalismof-
ficial,” observes another OMB official.

Contrast this situation with OMB’s regulatory review
authority under E.O. 12291. The budget agency has the
power, where statutory authority permits, to return pro-
posed regulations to the issuingagency if the Office of In-
formation and Regulatory Affairs staff believes that the
economic assessment requirements have not been ade-
quately met or the underlying data is incomplete or has
been misinterpreted.

Thes lack of authority in the federalism order was in-
tentional. “We didn’t want to create a new scheme full of
red tape and routine filings,” explains Paul Colborn. “We
deliberately left the decision to perform a federalism
assessment to agency discretion in order to avoid a lot of
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boilerplate language on every regulatory and legislative
proposal.” As aresult, the tendency to mass produce rou-
tine, superficialfederalismcertificationshasbeen avoided
by most, although not all, federal agencies. This accom-
plishment, however, leaves OMB with little procedural
recourseif an agency fails to consider relevant federalism
issues. Newman explains:

As new rules and proposals have come in from
Transportation, HUD, and so on, we have at-
tempted on an ad hoc basis to go back and get ad-
ditional informationwhen federalism issues have
been raised. But it’s hard to get anything more
than “we considered it.”*s

Due to these procedural weaknesses, agency com-
pliance with the executive order has often been haphazard.
Following President Bush’s election in 1988, many federal
agencies failed to designate a federalism official until Janu-
ary 1990, when the president sent a memorandum to depart-
ment and agency heads reaffirming his commitment to E.O.
12612 and reminding them of its requirements.

Although OMB officialsobserved a positive response
from this expression of presidential support, agency com-
pliance remained incomplete. Six months after the presi-
dent’s memorandum, OMB’s list of designated agency
officials included only five of the 14 executive depart-
ments and 17 independent federal agencies. Among the
agencies missing were many with important intergovern-
mental responsibilities, including the departments of
Agriculture, Education, and Housing and Urlben Devel-
opment; the Environmental Protection Agency; the Qoo
pational Safety and Health Administration; and the
Federal Emergency Management Agency.!¢

Moreover, in approximately half of the agencies that
had a designated federalism official, that person wes the
cabinet secretary or agency head. Although this might be
interpreted as a sign of high-level commitment, it raises
questions about the degree of attentionthat may be given
to federalism issues, particularly during the often critical
early stages of developing legislative initiatives and pro-
posed rulemakings.

Hence, it is not surprising that important legislative
proposals and regulations have managed to escape the
executiveorder’spurview. For example, there was no fed-
eralism assessment for the Bush administration’s trans-
portation policy proposals, despite their implications for
distributing billions of dollars of federal aid and restruc-
turing federal programs for mass transit, interstate, pri-
mary, and secondary highways.” Similarly, despite the
recent promulgation of multi-billiondollarenvironmental
regulations to assure that states and localities provide
cleanerdrinking water, remove asbestosfrom schools,and
improve their waste disposal practices, one of OMB’s en-
vironmental analysts confessed that he had “neverseen”a
federalism assessment prepared by the EPA.* Likewise,
Robert Raymond confirmed that his agency at HHS *“has
never done a full-blown federalismassessment.”*
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A Systematic Survey of Agency Compliance

Many of the problems identified by officials familiar
with the implementation of E.O. 12612 can be substantiated
by a systematicanalysisof announcementsand rules promul-
gated in the Federal Register. These data confirm that:

m  Patterns of compliance vary dramatically among
agencies.

m  Many agenciesroutinely fail to follow the certifi-
cation and assessment procedures.

®  Inmany cases,compliancewith the order’s proce-
dures is strictly pro-forma.

®  Formal federalism assessments were not made
for a number of significant new rules that were
clearly intended to be covered by requirements.

These conclusions are based on a computer-assisted
search of all Federal Register entries between October
26,1987, and August 10,1990. During this 34-monthpe-
riod, 89,015 entrieswere published in the Federal Register; in-
cluding agency announcements, notices of proposed
rulemaking, and final rules and regulations. Of this to-
tal, 2,999 contained some reference to the federalism
executive order, and 1,751 of these references were in-
cluded in final rules.

The frequency of references to E.O. 12612 varied dra-
matically among regulatory agencies and departments, with
ten of them being responsible for 2,874 of the 2,999 refer-
ences (see Table 3-1, page 35). The patterns of citation also
varied enormously. The Department of Transportation
(DOT) stands out with more than 2,000 references, and
Commerce (DOC), Justice (DOT), and Housing and Urban
Development (HUD) each had more than 100 references.

To some extent, these variationsreflect differencesin
overall regulatory activity. DOC and DOT, for example,
were extremely active regulators during this period. The
departments of Energy, Health and Human Services,and
Interioralsowere active, but they produced far fewer ref-
erences to E.O. 12612.

The need to reference the executive order also de-
pends on an agency’s substantivejurisdiction. One would
not expect frequent references by agencies that primarily
regulate the private sector rather. Yet, the pattern is not
predictable. The Environmental Protection Agency and
the Department of Education heavily regulate public enti-
ties, yet their Federal Register entries contain few refer-
encesto the executiveorder. In contrast, active regulatory
departments like Commerce and Transportation direct
many of their rules to private sector activities, such asair-
line safety (air worthiness directives) and ocean{isheries. In
such regulations, they routinely cite the executive order to
acknowledge that the proposals have no federalism impact.

These differences underscore the distinctive imple-
mentation approachesthat agencies have adopted. Some
include pro-fonna references to E.O. 12612 whether or
not the rule affectsstate or local governments. Othersare
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Table 3-1
Federal Rules and Referencesto EO. 12612, by Agency, October 26,1987-August 10,1990

Federal Total Entries with Final Rules

Department Federal Register ~ Reference to Citing

or Agency Entries E.O. 12612 Percent E.O. 12612 Percent
Commerce 5570 370 6.6% 242 4.3%’°
Education 1,270 5 04 4 03
Energy 7,962 41 05 18 0.2
Health and Human Services 5576 19 0.3 10 0.2
Housing and Urban Development 1.018 134 132 66 6.5
Interior 6,509 15 0.2 7 0.1
Justice 2,239 119 53 83 37
Labor 2,835 28 10 11 04
Transportation 7,059 2,112 299 1,214 17.2?
Environmental Protection Agency 4.758 1 02 7 0.1

! Omitting Ocean fisheries regulations, the Commerce Department issued 174 final rules citing E.O. 12612 (3.1% of total entries).
2 Omitting air worthiness directives, the Transportation Department issued 441 final rules citing E.O. 12612 (6.2 of total entries).

Source: ACIR compilation fran the Federal Register.

far more selective. Some agencies, such as EPA, regularly
fail to discussthe executiveorder and its requirements, even
in major rules affecting states and localities, in which the
agency evidently has considered issuesinvolving federalism.

A Random Sample of Citations

In order to determine how often federal agenciesgo
beyond pro-forma certificationsand review federalism is-
sues seriously, or undertake a formal federalism asses-
sment when that appearswarranted, a random sample of
final rules was examined. Omitting air worthiness and
Ocean fisheries regulations, the agenciesincluded in Table
3-lissued 823final rules mentioning E.O. 12612between
October 26,1987, and August 10, 1990. These were listed
and numbered consecutively, and a random sample of 30
rules was drawn.

Only four of the 30 rules drawn from this group had a
clear intergovernmental impact:

m  The Chapter 1program regulationsissued by the
Department of Education;

8 EPAs rules governing state implementation
plans under the Clean Air Act;

m  Regulations promulgated by HHS mandating
that federal contractors and grantees operate a
drug-free workplace; and

m  HUD’s regulations governing the development
of enterprise zones (see Table 3-2, page 36).

Not one of these regulations was judged to warrant a
full federalism assessment. Given the size of the sample,
this suggeststhat only a tiny fraction of federal rules that
are analyzed for their impacts on state and local govern-
ments are scrutinized for their federalism implications.
Judging from this sample, the executive order require-

ments are commonly given perfunctory treatment by fed-
eral regulatory agencies. For instance, HUD’s enterprise
zone regulations altered the department’s method for
ranking and selecting communities to participate in the
program. The program specifically sought “to encourage
stateand local governmental actionstoaugment.. .feder-
ally designated enterprise zones.” Yet, the agency’sdesig-
nated federalism official determined that the regulations
“do not have federalism implications and, thus, are not
subject to additional review under the order.”®

The effects of HHS rules for implementing the
Drug-Free WorkplaceAct were more far-reaching. Thisact
required that all federal grantees and contractors, includ-
ing state and local governments, certify that they operate a
drug-free work environment and implement employee
educationand treatment programs intended to assure that
result. Failure to comply with the act’s crosscutting re-
quirements, as demonstrated by drug-related convictions
of state and local government employees or other evi-
dence of failure to make a “good faith” effort to eliminate
druguse in the workplace, could result in the suspension
or termination of federal aid to the agency or jurisdiction
in question.

Although such requirements were potentially costly
and far-reaching, federal officials determined that this
rule “will not have sufficient Federalism implications to
warrant the preparation of a Federalism assessment.”?!
This decision reflected a judgment that the burdens im-
posed on stateand local government grant recipientswere
somewhat streamlined compared to those placed on fed-
eral contractors. In particular, statescould elect to makea
single annual certification to each federal agency from
which they received funds, rather than submit a separate
certification for each grant.

Although the remaining 26 ruleswere drawnfroma
group that cited the executive order, none were inter-
governmental in character. The large percentage of non-
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Table 3-2
Final Agency Rules that Reference EO. 12612: A Random Sample

Department of Commerce

Individual Validated Licenses and Commaodity Control Lists, 55 FR 31852, August 6, 1990
U. S. Standards for Grades of Fish Fillets, 55 FR 23550, June 11, 1990

Department of Education
Chapter 1 Program in Local Educational Agencies—Final Regulations, 54 FR 21752, May 19, 1989
Department of Energy
Financial Assistance Rules: Technical Amendments, 54 FR 23958, June 5, 1989
Department of Health and Human Services
Requirementsfor a Drug-Free Workplace—Grants, 54 FR 4947, January 31, 1989
Department of Housing and Urban Development

Enterprise Zone Development, 53 FR 48638, December 2, 1988
Home Equity Conversion Mortgage Insurance, June 9, 1989

Department of Justice
Acceptance by Overseas Immigrationand NaturalizationService Officesand U.S. Consulates of Jurisdiction of Rela-
tive Petitions, 54 FR 34141, August 18, 1989
Adjustment to Permanent Resident Status, 54 FR 50339, December 6, 1989

Documentary Requirements, Waivers, and Proceedingsto Determine Deportabilityof Aliensin the United States, 55
FR 24858, June 19, 1990

Department of Transportation

Light Truck Fuel Economy Standards—1990-91, 53 FR 11074, April 5,1988

Changes to Honolulu and Guam Marine Inspection Zones, 53 FR 21814, June 10,1988

Amendments to Railroad Safety Regulations, 53 FR 28594, July 28, 1988

Improved Flammability Standards — AirplaneCabins, 53 FR 32564, August 25,1988

Editorial Changes, Coast Guard Reorganization, 53 FR 34532, September 7,1988

Inspection, Repair, and Maintenance, 53 FR 49402, December 7, 1988

Traffic Alert and Collision Avoidance System, 54 FR 940, January 10, 1989

Odometer Disclosure Requirements, 54 FR 7772, February 23, 1989

Special Flight Rules in Vicinity of Grand Canyon, 54 FR 111926, March 22, 1989

Control of Drug Use in Natural Gas and Hazardous Liquid Pipeline Operations, 54 FR 14922, April 13, 1989
Federal Motor Vehicle Safety Standards— Air Brake Systems, 54 FR 18890, May 3, 1989

Special Federal Aviation Requirements, 54 FR 23864, June 2, 1989

Motor Vehicle Safety Standards— Air Brake Systems, 54 FR 25460, June 15, 1989

Anti-Drug Program for Aviation Personnel, 54 FR 53282, December 27, 1989

ShippersUse of Tank Cars with Localized Thin Spots, 55 FR 922, January 5, 1990

Imported Vehicles Subject to Federal Safety Standards, 55 FR 3742, February 5, 1990

Prevention of Pollution from Ships, 55 FR 18578, May 2, 1990

Special Local Regulation—Sheboygan Independence Day, 55 FR 23200, June 7, 1990

Removal of Transponder with Automatic Altitude Reporting in Fargo, North Dakota, 55 FR 29986, July 23, 1990

Environmental Protection Agency
State ImplementationPlan CompletenessReview, 55 FR 5824, February 16, 1950

Note:
Italics indicate regulations affecting state and local governments.

Source: ACIR compilation fian the Federal Register:
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intergovernmental requirements in the sample (87 per-
cent) highlights once again the tendency of certain agen-
cies, particularly the departments of Commerce and
Transportation, to make pro-forma references to E.O.
12612 even when they are not required.

Patterns of Compliance in Major Rules

A key question remains unanswered: Are there other
casesin which important intergovernmentalrules are pro-
mulgated without a federalism assessment?

We attempted to isolate the most important intergov-
ernmental regulations promulgated during this period by
examining those that were classified by OMB as major
rules according to the criteria of Executive Order 12291.
For the purposes of thisorder, a major rule isdefined asa
regulation that is likely to result in:

1. An annual effect on the economy of $100 million
or more;

2. A major increase in the costs or prices for con-
sumers, individual industries, Federal, State, and
local government agencies, or geographic re-
gions; or

3. Assignificantadverse effect on competition, em-
ployment, investment, productivity, or innova-
tion, or on the ability of United States-based
enterprises to compete with foreign-based enter-
prises in domestic or export markets.

Major rules were isolated for EPA and HUD, which
appear to respond differentlyto the requirements of E.O.
12612. These rules were examined for their intergovern-
mental effects, for referencesto the order, and for some
form of federalism assessment. AS was the case with over-
all references to E.O. 12612, patterns of citation and com-
pliance for major rules varied considerably between the
two agencies.

EPAplaced 4,758 announcements in the Federal Reg-
ister between October 26, 1987 and August 10, 1990. Of
these, 1,382 involved the issuance of final rules, 373 of
which referred to the regulatory impact analysis that is
usually required when a major rule is promulgated. In
most of these cases, the regulatory impactanalysiswas not
carried out because the rule was not considered to be ma-
jor in scope.

OMB reported that EPA promulgated six major final
rules in 1988 and another three in 1989.2 Not one of the
ninerules referred to E.O. 12612, and none was accompa-
nied by a formal federalismassessment. Only seven of the
1,382final rules i1ssued or discussedby EPA during this pe-
riod mentioned the requirements of E.O. 12612.None of
these rules was deemed to be major, however, nor did any
contain a full federalism assessment.”

Theabsenceof references to the executiveorder does
not mean that EPA did not promulgate any rules during
this period that imposed significant fiscal and administra-
tive requirements on stateand local governments. On the
contrary,several of the most costly and far-reachingrules

issued during this period were clearly intergovernmental
in character. Included in this group were rules covering
materials containing asbestosin schools; requirements for
financial responsibility, notification, record keeping, and
reporting for underground storage tanks; toxic chemical
release reporting under community-right-to-know legisla-
tion; national drinking water regulationsfor filtration, dis-
infection, and turbidity; and effluent guideline plans
under the Clean Water Act.

EPA estimated that its asbestos removal require-
ments would affect 100,000 school buildings and impose
costs of $3.145 billion over 30 years.** Similarly, the
agency’s underground storage tank regulations were esti-
mated to impose incremental costs of $48 billion over 30
years.” Substantialportions of thiscost would be borne di-
rectly by state and local jurisdictions, which operate inde-
pendent fleets of vehiclesfor police, fire, school, highway,
and other government departments. Inaddition, state and
local governments were responsible for implementing
major portions of the regulatory program. Yet, in neither
of these cases, nor in the other major regulations listed
above, did the agency make any reference or citation to
the president’s executive order on federalism.

The agency’s procedural noncompliance with the
formalrequirementsof E.O. 12612does not necessarily
indicate a pattern of insensitivity to intergovernmental
considerations. Prior to issuing its asbestos removal re-
quirements, EPA established a committee of state and lo-
cal school and health agency officials to help design
regulationsresponsive to state and local government ex-
perience and concerns.? Similarly, EPA stressed that two
of the “key operating principles” used in designing itsun-
derground storage tank requirements were that the pro-
gram “must be designed to be implemented at the state
and local levels” and that “the requirements must be kept
simple,understandable,and easily implemented” by small
owners and jurisdictions.?’

In 1985, the agency created a state-EPA consultation
committee, with 17 state representatives, that meets four
times a year. Nevertheless, the agency’s failure to evince
even superficial or pro-forma compliance with the technical
requirements of E.O. 12612 would appear to underscore
important weaknesses in the design and implementation
of the executive order.

Compliance with the formal requirements of the ex-
ecutive order on federalism was generally higher at the
Department of Housingand Urban Development, but the
eventual outcome was much the same. Major regulations
with important intergovernmental implicationswere sub-
jected to little more detailed scrutiny under the order at
HUD than at EPA.

HUD placed 1,018announcements in the Federal Reg-
ister from October 27, 1987, until August 10, 1990. Of
these, 249 werefinal rules, including 128that were consid-
ered for major rule status under E.O. 12291, 66 that ad-
dressed E.O. 12612, and 63 that addressed both sets of
requirements.® \Whereas fewer than one percent of the fi-
nal rules that were scrutinized for major economic im-
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pactsat EPA made anyreference to the executiveorderon
federalism, 52 percent of suchrulesissuedby HUD did so.

Nevertheless, a more detailed examination of the re-
sulting rules showed that numerous regulations with im-
portant intergovernmental impacts were promulgated
with only a cursory discussion of their federalism implica-
tions. A survey of these regulationsagain uncovered no in-
stance in which a major rule was subjected to a full-scale
federalism assessment.

In some cases, a more detailed analysis of federalism
issueswas deemed unnecessarybecause the rule in ques-
tion was designedto increase state or local flexibility. This
was the case when HUD joined other federal agenciesin
issuinga common rule establishinguniformadministrative
requirements for federal grants. Much more common, how-
ever, were regulations with important federalism impacts
but little statutory flexibility. Thus, in issuing final regula-
tions governing implementation of the Fair Housing Act
Amendments of 1988, the agency’s general counsel and
designated federalism official determined that

the policies contained in this rule would, if im-
plemented, have federalism implicationsand are
subjecttoreview under the Order. ...The effect
of the amended Fair Housing Act will be to en-
courage States and localitiesto amend their laws
to matchthe. ..strengthened Federal law. ..or
suffer the eventual loss of [federal] recognition..
. [and] eligibility for grant funds. . . . While the
rule would have federalism impacts, review un-
der the Federalism Executive Order is not re-
quired because the implementation of the statute
leaves little discretionwith HUD to lessen these
impacts. HUD’s statutory mandate is clear.”

Asimilarrationalewas elaborated in regulationsinvolving
comprehensive homeless assistance plans and the public
housing drug elimination program. HUD acknowledged
that both setsof rules entailed important federalismimpli-
cations, but no detailed assessment was deemed necessary
given the degree of statutory prescriptiveness involved.

Conclusion

Promulgationof ExecutiveOorder 12612represented
the last comprehensive initiative undertaken by the
Reagan administrationto restrain federal government in-
volvement in state and local affairs. Its authors believed
that a presidentially sponsored federalism impact analysis
processwould complement earlier federalism reform ini-
tiativesand limit the promulgation of unduly burdensome
and preemptive federal regulations.

However, the weight of both anecdotal assessments
and systematic analysis suggests that E.O. 12612 has had
little Ipect on federal regulations that affect state and local
governments. Many federal agencieshave failed to appoint a
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designated federalism official. During the regulatory pro-
cess, some agencies routinely fail to follow the most basic
procedures outlined in the order. Among those agencies
that do comply, such compliance appears to be largely
pro-forma. Although some officialscan cite isolated exam-
ples to the contrary, the sample of regulations reviewed
uncovered no instance in which a thorough federalism
assessmentwas undertaken by an agency in the course of
promulgating significant intergovernmental regulations.

Such limitations appear to result from weaknesses in
design and procedures of the order. Among these wea-
knesses is the fact that the Office of Management and
Budget, which isto oversee and coordinate federal agency
compliance, has been granted neither the resources nor
the enforcement authority necessary to assure its effective
implementation. These constraints could be rectified by
amending the executive order and increasing the re-
sources devoted to ensuring compliance with it.

Some shortcomingsof E.O. 12612 go beyond the or-
der. Analysis of several major regulations promulgated by
the Department of Housingand Urban Development sug-
gests that even the most thorough federalism assessment
procedures would have limited effect in certain cases be-
cause the statutes in question provide little regulatoly .
flexibility. As was concluded in Chapter 2, after analyzing
earlier regulatoryrelief efforts, these casesreflect the lim
itations of any unilateral administrative strategy for provid-
ing regulatory relief.*® An effective regulatory impact
assessment process must be part of a comprehensive strategy
that devotes attention to the legislative process as well.
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Executive Order 12291requires that major rules must be rigor-
ously analyzed to assure that social benefits outweigh costs and
that the most cost-efficientmode of regulation is selected, these
requirements apply only when permitted by statute. Despite
the professed lack of statutory flexibility in the Fair Housing
Amendments, HU D proceeded nevertheless to conduct a regu-
latory impact analysis pursuant to Executive Order 12291, al-
though refraining from conducting a federalism assessment.

% For a comprehensive analysis of the pros and cons of an ad-
ministrative approach to deregulation, see Marshall R.
Goodman and Margaret T. Wrightson, Managing Regulatory
Reform: The Reagan Strategy arid Its Impact (New York: Praeger
Publishers, 1987).
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Intergovernmental Regulatory Enactments
iInthe 1980s

In the foregoing examination of executive branch
rulemaking and regulatory relief activities, it was demon-
strated that federal requirements increased during the
1980s in a majority of the regulatory programs examined.
Intergovernmental regulation was reduced in approxi-
mately one-quarter of the cases studied. Moreover, the
principal regulatory relief mechanism for state and local
governments, Executive Order 12612, produced little sub-
stantive change.

As discussed in Chapters 2and 3, one important rea-
son for this sustained level of federal rulemaking activity
lays outside of the bureaucracy. In several cases, the pro-
mulgation of additional administrativeand programmatic
requirements was a direct consequence of previously en-
acted statutes. Because of such legislative stimulation of
the regulatory process, any comprehensiveunderstanding
of regulatory federalism in the 1980s and 1990s must ex-
amine trends in legislative enactments aswell asadminis-
trative rulemaking,

In Part 11, the regulatory record of the Congressdur-
ing the 1980s is examined, especially the extent to which
the Congress increased the statutory requirements on
state and local governments. Chapter 5 containsan analy-
sis of the financial costs attributable to such regulations.

An Inventory of Intergovernmental Mandates
Adopted in the 1980s

Table 4-1 containsa descriptionof 27 statutes enacted
during the 1980sthat imposed significant new regulations
on states and localities.

Some, like the 1988 Ocean Dumping Ban Act (P.L.
100-688), which prohibits any additional dumping of mu-
nicipal sewagesludgein Ocean waters, were relatively sim-
ple and direct. Otherswere lengthy and complex laws that

imposed multiple new obligations and requirements on
both public and private entities. The 1990 Clean Air Act
Amendments (P.L. 101-549), for example, contained provi-
sionsaffectingboth the intergovernmental regulatory sys-
tem for controlling urban smog and industrial pollution
and direct limitations on emissions from municipal incin-
erators and power plants. New policy concerns for federal
regulators were addressed in some legislation, such as the
Drug Free WorkplaceAct of 1988. Others, suchas the Edu-
cation df the Handicapped Act Amendmentsof 1986,built on
and expanded earlier federal initiatives.

Despite these and other differences, all of the stat-
utesin the inventory conformto the regulatory framework
developed by ACIR in Regulatory Federalism: Policy, Pro-
cess, Impact, and Reform. All of the laws imposed signifi-
cant new regulations on states and localities, utilizing
either partial preemptions, direct orders, crosscuttingre-
quirements, or crossover sanctions.'

The consistency of the inventorywith this conceptual
framework permits comparisons with ACIR’s earlier re-
search and analysis of regulatory trends over time. It
means, however, that traditional forms of legal conditionsat-
tached to individual grant-in-aidprograms are excluded from
this list, even though the conditions may be extremely costly
or intrusive. Some of the more important examples of tradi-
tional grant conditions adopted in the 1980s, such as those
attached to the Medicaid and AFDC programs, will be dis-
cussed later in this chapter. Also omitted from the list are
statutes that provided intergovernmental regulatory relief,
such as the Local Government AMtI-TrustAct of 1984.and the
Falr Labor Standards Act Amendments of 1985. These, 100,
will be addressed separately.

Finally, this inventory does not include federal stat-
utes that imposed only modest requirements on state and
local governments. For example, the Uniformed and Over-
seas Citizens Absentee VotingAct of 1986 (P.L. 99-410) re-
quired states to accept a uniform federal absentee ballot
form for federal elections if state absentee ballots are not
made available on a timely basis. Also omitted from this
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Table 4-1
Major New Enactments and Statutory Amendments Regulating State and Local Governments,
1981-1990
Title Public Law Type
Age Discrimination in Employment Act Amendments of 1986 99-592 DO

Outlawed mandatory retirement at age 70, with a seven-year delay in coverage for
police, fire fighters, and college professors.

Americanswith Disabilities Act (1990) 101-327 CC,DO
Established comprehensive national standards to prohibit discrimination in public
servicesand accommodationsand to promote handicappedaccessto publicbuildings
and transportation.

Asbestos Hazard Emergency Response Act of 1986 99-519 DO
Directed school districts to inspect for ashestos hazards, develop management response
plans, and take necessary actions to protect health and the environment; required state
review and approval of local management response plans.

Cash Management Improvement Act of 1990 101-453 CC
Created new management Frocedures for the disbursement of federal aid funds to
states, resulting in an overall reduction of interest earned on federal fundsby states.

Child Abuse Amendments of 1984 98-457 (610)
Overturned federalcourt ruling and authorized the promulgation of "babydoe"reg-
ulations protecting seriously ill newborns.

Civil Rights Restoration Act of 1987 100-259 CC

Reversed Supreme Court ruling in Grove (ity College v. Bell and expanded institu-
tional coverageof laws prohibiting racial, gender, handicapped, and age discrimina-
tion by recipients of federal assistance.

Clean Air Act Amendments of 1990 ) 101-549 PP
Imposed strict new deadlines and requirements dealing with urban smog, municipal in-
cinerators, and toxic emissions; enacted new program for controlling acid rain.

Commercial Motor Vehicle Safety Act of 1986 99-570 (610)
Established minimum national standards for licensing and testing commercialand
school bus drivers; directed states to issue and administer licensesby 1992 or risk
losing 5-10 percent of major highway grants.

Consolidated Omnibus Budget Reconciliation Act of 1985 99-72 DO
Extended Medicare hospital insurance taxes and coverage to all new state and local
government employees.

Drug-Free Workplace Act of 1988 100-690 CC
Required certification by all federal grantees and contractors of a drug-free workplace
and creation of employee awareness, sanction, and treatment programs.

Education of the Handicapped Act Amendments of 1986 99-457 CO
Expanded coverage and services for preschool children, ages 3-5.
Education of the Handicapped Act Amendments of 1990 101-476 CO

Prevented states from claiming sovereign immunity under the 11th Amendment
from lawsuits by parents seeking tuition reimbursement under the Handicapped
Education Act, thereby reversing the Supreme Court's holding in Dellmuthv. Muth.

Emergency Planning and Community Right-to-Know Act of 1986 99-499 PP
Promulgated new national hazardous waste cleanup standards and timetables; es-
tablished community right-to-know program, requiring state and local notification
of potential hazards and dissemination of information to public; expanded local
emergency response planning.

Fair Housing Act Amendments of 1988 100-430 DO
Extends Ml Righrs Act of 1968to cover the handicapped and families with children.
Hazardous and Solid Waste Amendments of 1984 98-616 PP

Reauthorized and strengthened scope and enforcement of the Resource Conserva-
tion and Recovery Act of 1976; established program to regulate underground.storage
tanks for petroleum and hazardous substances; required annual EPA inspections of
state and locally operated hazardous waste sites.
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Table 4-7 (cont.)
Major New Enactments and Statutory Amendments Regulating State and Local Governments,
1981-1990

Title Public Law Type

Handicapped Children’sProtection Act of 1986 99-372 (60)
Reversed Supreme Court decision in Smith v. Robinson to allow the recovery of at-
torneys’ fees under the Education for all Handicapped ChildrenAct.

Highway Safety Amendments of 1984 98-363 CO
Set uniform national minimum legal drinking age of 21.
Lead Contamination Control Act of 1988 100-572 DO

Amended Safe Drinking WaterAct to require that statesestablish programs for assisting
schools with testing and remedying lead contamination problems in drinking coolers.

Ocean Dumping Ban Act ( 198?
Outlawed remaining ocean dumping of municipal sewage sludge.

Older Workers Benefit Protection Act of 1990 101-433 DO
Overturned Supreme Court ruling in Public Employees Retirement System of Ohio v.
Betts, broadening the Age DiscriminationinEmployment Act’s prohibitionsagainstdis-
crimination in employee benefit plans.

Safe Drinking Water Act Amendments of 1986 99-339 PPDO
Promulgated new procedures and timetables for setting national drinking water stan-
dards; established new monitoring requirements for public drinking water systems;
tightened enforcement and penalties for non-complying water systems.

Social Security Amendments of 1983 98-21 DO
Prohibited state and local governments from withdrawing from Social Security cov-
erage; accelerated scheduledincreases in payroll taxes and payment of payroll taxes
by state and local governments.

Social Security: Fiscal 1991 Budget Reconciliation Act 101-508 DO
Extended Social Security coverageto all state and local government employeesnot
otherwise covered by a public employee retirement system.

100-688 DO

Surface Transportation Assistance Act of 1982 97-424 (6{0)
Enacted uniform national size and weight requirements for trucks on interstate
highways.

Voting Accessibility for the Elderly and Handicapped Act (1984) 98-435 DO

Required that states and political subdivisionsassure that all polling places used in
federal electionsare accessible, and that a reasonable number of accessibleregistra-
tion sites be provided.

Voting Rights Act Amendments of 1982 97-205 DO
Extended provisions of the 1965Vating Rights Act for 25 years and expanded itscover-
age of disabled voters and those needing language assistance; amended the Voting
RightsAct to prohibit any voting practice that results in discrimination, regardless of
intent, thereby overturning Supreme Court decision in Mobile v. Bolden.

Water Quality Act of 1987 100-4  PRCC,DO
Established new grant programsand set forth requirements for states for identifying
and controlling nonpoint pollution; promulgated new requirements for testing and
permitting municipal storm sewer discharges; directed EPA to developregulations
governing toxicwastes in sewagesludge; reduced and restructured fundingprograms
for municipal waste treatment plants.

Key:

CC—CrosscuttingRequirement
CO —Crossover Sanction

DO —Direct Order

PP —Partial Preemption
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inventory is the Rail Safety Improvement Act of 1988 (P.L.
100-342), which amended the National Driver Register Act
of 1982 to provide greater access by railroad employees
and job applicantsto driving records maintained by state
governments.

Regulatory Expansion in the 1980s

The level of federal regulatory activity during 1981to
1990compared with earlier decadesis shownin Figure 4-1.
This comparison makes clear that, despite efforts to con-
strain the growth of intergovernmental regulation, the 1980s
were years of regulatory expansion rather than contraction.
Twenty-seven new laws or major amendments to statutes
added significant regulatory requirementsfor state or local
governments. This is comparable to the 22 major pieces of
intergovernmental regulation adopted during the 1970s.

Some of the new enactments imposed significant fi-
nancial costs on state and local jurisdictions, whereas others
were noteworthy more for their limitations on policymak-
ing discretion. The Safe Drinking WaterAct Amendmentsof
1986, for example, were recently estimated to imposead-
ditional annual costs of $2 billion to $3 billion on public
water systems.? The Asbestos Hazard Emergency Response
Act of 1986 required schools to remove hazardous asbes-
tos at an estimated cost of $3.15billion over 30 years.> An
estimated $575 million will be spent annually for imple-
mentation of the 1986reauthorization of the Educationfor
All Handicapped ChildrenAct, which expanded servicesfor
preschool children? A more complete analysis of the cu-
mulative costs of these and other regulatory statutes en-
acted in the 1980s, together with related trends in federal
grant-in-aid funding, is presented in the next chapter.

In contrast, other recent mandates have been noted
more for their intrusivenessthan their expense. The Con-
gress, during the past decade, enacted laws requiring
states to allow longer and heavier trucks on interstate
highways, raise the minimum age for the consumption of
alcoholicbeverages to 21, and abolish mandatory retire-
ment age policies.

As in the past, approximately two-thirds of the inter-
governmental regulations enacted in the 1980s involved
either energy and environmental policy or civil rights (see
Figure 4-2). Of the newest statutes, 40 percent prohibited
some form of discriminationon the basis of age, race, gen-
der, or physical handicap, compared with 28 percent of
earlier intergovernmental regulations. Of the post-1980
statutes, 24 percent involved environmental or energy
policy, compared with 42 percent of earlier regulatory
statutes. Inboth eras, the remainderwas made up of regu-
lationsaffecting transportation, health and safety, or gen-
eral management.

More Coercive Techniques

Although civil rights and environmental protection
remained the focus of functional activity throughout the
time period examined, policymakersin the 1980srelied in-
creasingly on more coercive techniques of intergovern-
mental regulation. As Figure 4-3 illustrates, 68 percent of
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Figure 4-1
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the requirements enacted between 1981and 1990 utilized
crossover sanctions or direct order mandates. In contrast,
only 28 percent of earlier intergovernmental regulations
employedthese two instruments. Relianceon crosscutting
requirements declined sharply in the 1980s.

Another important difference between intergovern-
mental requirements is the extent to which the post-1980
statutes built and expanded on existing regulations and
policies rather than establishing new fields of regulatory
activity. Approximately 90 percent of the statutes in
ACIR’s 1984inventoryapplied one of the new techniques
of intergovernmental regulation to a policy goal, such as
protecting endangered species of plants and animals, for
the first time.

Only 25 percent of the statutesenacted between 1981
and 1990 addressed substantially new issues or problems.
These included laws:

Removing hazardous asbestos from schools;
Establishing national standards for truck licensing;
Setting national requirements for truck size and

weight;

m  Discouraging drug abuse by federal granteesand
contractors;

m  Notifying local communities about hazardous
chemicals;

m  Establishing a uniform minimum legal age for
purchasing alcoholicbeverages;

m  Reducing lead contamination in school water
supplies; and

= Promoting access to polling placesby the elderly
and physically handicapped.

A few of the new laws, such as the Clean Air Amend-
ments of 1990, combined refinements and expansions of
existing requirements with regulations targeted at new
problems like acid precipitation. The remainder of the
post-1980 statutes, however, expanded or modified exist-
ing regulatory goals and programs, such as adding testing
requirements and identifying additional contaminants in
the Safe Drinking WaterAct; codifying and expanding pro-
hibitions against various forms of discrimination; and
expanding coverage of state and local government em-
ployees in Social Security and Medicare. Six of the lawswere
designed to reverse recent court decisions, thus restoring
and in some cases expanding the coverage of earlier rules
and requirements. Included in this category were the:

®  Child Abuse Amendments of 1984;
®m  Civil Rights Restoration Act of 1987;

w  Education of the Handicapped Act Amendments of
1990;

®»  Handicapped Children’sProtection Act of 1986;
Older Workers Benefit Protection Act of 1990; and

m  VotingRights Act Amendments of 1982 (see Table
4-1).

Traditional Grant Conditions in the 1980s

For most state and local officials, any discussion of
federal mandates would be incomplete without consider-
ation of requirements that have been added recently to
Medicaid and AFDC. These requirements are not in-
cluded in Table 4-1, nor were they addressed in ACIR’s
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earlier catalog of regulatory statutes, because they do not
employ one of the newer, more coercive techniques of
regulation that have been the focus of this research. Rath-
er, they are conditionsattached to grant-in-aid programs.

Grant-in-aid conditionshave long been considered by
the courts to be voluntary contractual obligations. If a
state or local government objects to the conditions at-
tached to sucha program, the courtshave reasonedthat it
is free to avoid them by refusing to accept the federal gov-
ernment's offer of financial assistance.® Although the
courts have not acknowledged this distinction, the newer
forms of regulatory federalismare more difficult to avoid,
either because they apply across the board to all or to mul-
tiple federal aid programs, or because they derivetheir le-
gal authority from some constitutional provision besides
the conditional spending power.

Nevertheless, in programs such as AFDC and Medic-
aid, which are integral to the delivery of basic social bene-
fits in the United States, neither legal nor analytical
distinctions about the degree of compulsionimposed by dif-
ferent regulatoryinstrumentsseem significant.In contrast to
small or modestly sized federal project grants, no state could
opt out of multi-billion dollar programs like Medicaid be-
cause it objected to expanded federal requirements. Yet,
during the late 1980s, mandated Medicaid benefit expan-
sionswere estimated to cost states an additional $2.56 billion
annuallyby 1992.° These and other costly grant-in-aid service
requirements are briefly reviewed below.

Medicaid

The FY 1991 federal budget mandated that, over the
next 12 years, states must extend Medicaid coverage to all
poor childrenbetween the agesof 6 and 18. (Previously, most
states set the eligibility cutoff for individualsat income levels
below the official poverty line.) By 1995, the new require-
ment is estimated to add approximately 700,000 children to
the program, at a five-yearcost of about $1billion to both the
federal government and the states."

An additional mandate in the Budget Enforcement Act
requires that states cover the Medicare expenses of elder-
ly beneficiaries living below the poverty line—at a
five-year cost of several hundred million dollars. On the
other hand, federal and state Medicaid programs are ex-
pected to save more than $2billion during this same peri-
od because pharmaceutical companies are now required
to give the Medicaid program discounts on commonly
used prescription drugs.

These new Medicaid requirements are part of a
broader pattern of mandated coverage that emerged from
the Congressduringthe late 1980s.2 In 1989, the Congress
required coverage of poor children up to age 6 from fami-
lieswith incomesbelow 133percent of the poverty thresh-
old. Additional mandates were enacted the year before as
part of the Medicare Catastrophic Coverage Act, which re-
quired coverage of the elderly poor and individualsthreat-
ened by spousal impoverishment? Initially, the added
costs of these provisions were to be offsethy state savings
from expanded Medicare coverage. But when the Con-
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gresssubsequentlyrepealed the catastrophichealth insur-
ance program, it left the Medicaid mandates in place.

The new requirements, combinedwith the rapid infla-
tion of overall health care costs, increased the proportion
of state spendingbudgeted for Medicaid from 9 percent in
1980 to 14 percent, or $32.4billion, in 1990.1°

Aid to Families with Dependent Children (AFDC)

In 1988, the Congress launched a comprehensive
overhaul of the nation's welfare system by enacting the
Familly Support Act (FSA), P.L. 100-485. Although it was
initially promoted and strongly supported by the nation's
governors, this legislation imposed a wide variety of new
mandatesand service requirementson statesand those local
governments that provide and finance welfare benefits."*
Specifically, the Family Support Act requires that al states:

8  Enact laws requiringemployersto withhold auto-
matically all court-ordered child support pay-
ments from the paychecks of absent parents;

m  Follow federal guidelineswhen determining the
size of court-ordered child support payments;

8 Expand their effortsto determinethe paternity of
children who receive public assistance benefits;

= Provide transitional health and child care bene-
fits to welfare recipients who obtain low-paying,
full-time employment, with sliding scale fees for
such servicesbased on ability to pay;

8 Participatein the AFDC-UP program, which allows
two-parent familiesto qualify for welfare benefits if
the principal wage earner is unemployed;

8 Require one parent to compensate the govern-
ment for AFDC-UP benefits by working at least
16 hours per week in approved public or commu-
nity service employment;and

8 Establish federally approved workfare programs
that provide education, training, transportation,
and child care services to specific categories of
welfare recipients; and

m  Gradually enroll expanding percentages of their
welfare recipients in approved workfare programs.

Someof these provisionsimposed substantial costson
state and local governments. For example, the mandatory
extension of AFDC-UP programsto the 24 statesthat did
not provide such benefits was estimated to cost the af-
fected governments an additional $674 million in AFDC
and Medicaid expensesoverfiveyears,'2 Provision of tran-
sitionalhealth and child care benefits to AFDC recipients
who obtain employment was estimated to cost states and
localities $640 million over five years.!?

Onthe other hand, some provisions of the act, suchas
the child support and workfare requirements, were esti-
mated to save states hundreds of millions of dollarshy re-
ducing the size of the welfare population, although the
stringent and specificrequirements substantially reduced
state and local flexibility in the provision of such services.
Overall, the act was estimated to impose net costs of $99
million on states and localities over five years.!
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Immigration Reform

Another piece of legislation that imposed substantial
service obligations on state and local governments, but alo
provided substantial resources to defray the initial costs, was
the Immigration Reform and Control Act of 1986 (PL. 99-603).

Under this legislation, states were required to verify
the legal status of immigrantswho applied for publicassis-
tance benefits. The federal government, however, would
reimburse them for the costs of implementing this re-
quirement. In addition, the legislation established a
capped entitlement of $4 billion to compensate states for
the increased costs of providing welfare, health, and edu-
cation services to newly legalized immigrants. States also
would be reimbursed for the expenseaf incarceratingille-
gal aliens who are convicted of criminal offenses.

Because states previously were obligated to educate
the childrenof illegalaliensand because they were provid-
ing welfare benefits to many of the newly legalized aliens,
the Congressional Budget Office estimated that states and
localities initially would experience net budgetary savings
under this legislation. These savingswere estimated at $2.3
billion over the first fiveyears of the program. States, howev-
er, would subsequently experience increased costs when the
federal reimbursement provisions expired.'s

Water Resources Development Act of 7986

The Congressalso enacted a major reform of the fed-
eral government’sprocedures for financing flood control,
dam, and harbor projects during the 1980s.These reforms
substantially increased the share of water project costs to
be paid by local governments, port authorities, and private
users and beneficiaries of such projects. Although the
nonfederal share varies dependingon the size and nature
of the specific project, approximately 25 percent of the
costs of new projects must be assumed by users and local
governmental entities. This contrasts with local shares of
5-10 percent in prior years.* The legislation also imposed
new fees on the users of these facilitiesto help financethe
federal government’s $12billion share of the projectsau-
thorized in the measure. Furthermore, itallowed local au-
thorities to assess their own feesand tolls to finance their
increased share of project costs and maintenance.

The Congressional Budget Office estimated that
overall state and local costs for the projects authorized in
the bill would exceed $300 million for the first five years of
the program and $4.9billion for the period between 1991
and 1998. Subsequent annual operating and maintenance
costs were estimated to be about $300 million.”

The Uneven Pace
of Regulation and Reform

Not dl intergovernmental regulatory statutes enacted
during the 1980s Imposed additional costs or regulations on

state and local governments. Complementing the Reagan
administration’s deregulation efforts, a number of laws
granted a degree of regulatory relief to states and localities.
These statutesaffected the newer instruments of regulatory
federalism and more traditional grant-in-aid programs.

Concerted regulatory relief activity comprised an im-
portant new dimension in the evolution of regulatory fed-
eralism. Nevertheless, the relief statutes were neither as
numerous nor as significantas the enactmentsthat increased
regulation. Moreover, as the 1980s progressed, the political
momentum favoring regulatory reform appeared to wane,
while the adoption of new requirements accelerated.

In grant consolidation, for example, the greatest ac-
complishments in regulatory reform occurred in the first
year of the Reagan administration. Later proposals had
far less legislative success. In contrast, 70 percent of the
new regulations passed during the prior decade were en-
acted after 1985 (see Figure 4-4).

Regulatory Relief Statutes Enacted in the 1980s

Nine statutesthat provided somedegree of regulatory
relief to states and local governments are described in
Table 4-2. Some of these relief measures were extremely
modest in their effects. The Tandem Truck Safery Act of
1984, for example, allowed states to request changes in
the Department of Transportation’s(DOT) designations
of highwaysrequired to provide accessto larger and heavi-
er trucks as mandated under the 1982 Surface Transporta-
tion Act. There were no guarantees that such requests
would be granted.

figure 4-4
Federal Mandates Enacted
per Session of Congress, 1981-1990
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Table 4-2
Congressional Enactments Providing Regulatory Relief to State and Local Governments,
1981-1990
Title Public Law Type*
Endangered Species Act Amendments of 1982 97-304 CC

Revised act to speed up the process for adding and removing species from endan-
gered classification and for resolving environmental and developmental conflicts;
did not include administration proposal to require cost-benefit analysis.

Education Amendments of 1984 98-511 co
Recognized alternative forms of instruction for teaching children whose primary
language is other than English, and authorized the spending of 4 to 10percent of
bilingual education grants on specified alternative instructional programs.

Local Government Anti-Trust Act of 1984 98-544 DO
Overturned Supreme Court ruling in Community Communications Inc. v. City of
Boulder, which held local governments liable for treble damage antitrust awards; re-
stored the Federal Communication commission’s authority to seek injunctions
against local governments for anti-competitive practices.

Tandem Truck Safety Act (1984) 98-554 (60)
Amended the 1982 Surface TransportationAct, which established uniform national
truck size and weight requirements on major highways, to permit states to request
that the Department of Transportation exempt certain segments of the Interstate
and primary highway systems from the uniform requirements for safety reasons.

Fair Labor Standards Act Amendments of 1985 99-150 DO
Restricted the impact of the Supreme Court’s ruling in Garciav. San Antonio Metro-
politan Transit Authority by modifying provisions of the Fair Labor Standards Act to
permit the use and substitution of compensationtime for overtime work by stateand
local government employees;toallowthe use of volunteers and special detail assign-
ments; and to grant a one-year extension in the date for compliance.

Omnibus Health Programs (1986) 99-660 Cco

Abolished the health planning system established under the National Health Plan-
ning and Resources Development Act of 1974.

Surface Transportation and Uniform Relocation Assistance Act (1987) 100-17 Cco
Authorized statesto raise the legal speed limitfrom 55 mph to 65 mph on rural inter-
state highways.

School Asbestos Management Plans (1988) 100-368 DO

Amended the Asbestos Hazard Emergency Response Act of 1986 to grant a six-month
extension in the statutory deadline for submissionof local school asbestos manage-

ment plans to state authorities, due to delays in training of certified inspectors and
planners.

Hawkins-Stafford Elementary and Secondary School Improvement Amendments of 1988 100-297 Cco

Provided flexibility in bilingual education programs and authorized additional fund-
ing for alternative instructional approaches.

K%/: )
C—Crosscuttlng Requirement
CO—Crossover Sanction
DO —Direct Order
PP —Partial Preemption
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Indeed, DOT"s initial regulations permitted large
trucksto use 38,000 miles of primary and accessroads that
state highway departmentshad deemed unsafe or unsuit-
ablefor such use. Although stateseventuallysucceeded in
removing 17,000 miles of highways from the initial desig-
nation, the Federal Highway Administration subsequently
added 19,000 miles to its original list.®® Similarly, the
School Ashestos Management Plans Act of 1988 granted lo-
cal school districts a brief extension in the deadline for
submitting asbestos cleanupplans to stateauthorities, large-
ly because there were not enough inspectorstrained by the
Environmental Protection Agency to assist them, as the law
required. But the act did nothing to ameliorate the often
substantial costs imposed by the original cleanup mandate.

Other relief statutes provided greater benefits, but still
fell dort of the changes advocated by many regulatory re-
formers. For example, the 1982 amendmentsto the Endan-
gered Species Act simplified and accelerated procedures for
listing endangered species, but the Congress specifically re-
jected far more sweeping proposals by the Reagan adminis-
tration to require cost-benefit analysis. Similarly, the federal
bilingual education program was amended twice during the
1980s to allow more flexibilityand funding of alternative ap-
proaches for instructing children from non-English speaking
backgrounds. Yet, these alternative approaches, which were
favored by many educators and local school districts, re-
mained a relatively small element of the program.

However, some of these statutesdid provide substan-
tial regulatory relief to state and local governments. The
1987 Surface TransportationAct permitted states to raise
the legal speed limit to 65 mph on rural interstate high-
ways without suffering previously required cutbacks in
federal funding.

In two other important cases, the Congress granted
relief from regulatory obligations imposed by judicial in-
terpretations of statutes. One was the Local Government
Anti-Trust Act of 1984, which overturned the Supreme
Court’srulingin Community Communications Inc. v. Cityof
Boulder. Thislegislationrestored the statusquoante by ex-
empting local governments from liability for triple dam-
age awards in antitrust lawsuits.

The followingyear, the Congress passed the Fair La-
bor StandardsAct Amendmentsof 1985 (FLSA), which mo-
dified the SupremeCourt’srulingin Garciav. SanAntonio
Metropolitan Transit Authority (see Chapter 6). The amend-
ments redefined the FLSA application of minimum wage
and overtime provisions to state and local governments.
Specifically, it:

1. Altered the overtime provisions to make com-

pensation time available to state and local em-

ployees in lieu of overtime pay under specified
conditions;

2 Exempted from coverage as employees local gov-
ernment volunteers who receive modest com-
pensation for their services; and

3. Eliminated retroactive liability for compliance
with FLSA requirements and deferred applica-
tion of the new requirements for one year.

Overall, the Congressional Budget Office (CBO) es-
timated that these legislativechangeswould “significantly
reduce the budgetary impact of extending FLSA to state
and local governments,” although the precise savings
were consideredhighly variable and uncertain.’* CBO’s
preliminary estimatesof the cost of extending application
of the FLSA to states and localities ranged from $0.5 bil-
lion to $1.5billion, depending on local collectivebargain-
ing agreements in force and variations in the use of
volunteers, scheduling,and personnel management prac-
tices. Subsequent analysisby the U.S. Department of La-
bor estimated that the amended FLSA would still affect
some 7-7million state and local government employeesat
an added cost of about $612 million annually.?

Regulatory Relief through Grant Consolidation

Due to the efforts of the Reagan administration, the
Congress also created a net total of 12 new block grants
between 1981and 1990. Many of these grants substantially
expanded state and local flexibility in the use of federal
fundsand significantlyreduced traditional administrative
and reporting requirements.

Most of the new block grants, however, were passed
very early in President Reagan’s first term. Although 24
additional block grants were recommended throughout
the 1980s, the Congressrejected most of these proposals.
Furthermore, several earlier block grantswere eitherter-
minated or partially transformed into categorical grants.

The most striking success occurred in 1981, when the
Congress consolidated 77 separate categorical programs
into nine new or modified block grants as part of the Om-
nibus Budget Reconciliation Act of 1981. Originally, Presi-
dent Reagan recommended an even more sweepingset of
consolidations, combining 85federal programs into seven
broad block grants. Although the Congress modified the
president’s proposals—particularly in health care—by
consolidating fewer programsand retaining greaterfeder-
al oversight and reporting requirements, this single effort
combined more federal programs into block grants than
all previous grant consolidations.

Establishment of these block grants allowed adminis-
tration officials to condense and simplify the require-
ments attached to the 77 consolidated programs. In
education, for example, the merger of 33 separately au-
thorized programs into a single block grant allowed ad-
ministrators to replace 667 pages of regulationsgoverning
the old programs with a single 20-page set of require-
ments.?! Reductionsin other block grant regulations were
equally dramatic. For example, the new health care block
grantsregulations totaled just six pages each and did little
more than restate the limited statutory conditionson the
use of the funds.

OMB estimated that the 1981 block grants reduced
overall paperwork requirements by 5.9 million work
hours, or 91 percent.?? The seven block grants under the
jurisdiction of the Department of Healthand Human Ser-
vices were estimated by the administration to have saved
states $52 million alone in paperwork costs.
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Table 4-3

Categorical and Block Grant Programs and Federal Outlays for Broad-Based and Other Grants
Selected Years FY 1975-1991

Number of Grant Programs

Type of Grant 1975 1978 1981 1984 1987 1989 1991¢
Block Grant 4 4 4 12 13 14 14
Categorical 422 492 534 392 422 478 543
Total 426 496 538 404 435 492 557
Outlays for General Purpose, Broad-Based, and Categorical Grants
Billions of Dollars
General Purpose $7.0 $9.6 $6.8 $6.8 $2.1 $2.3 $24
Broad-Based 46 115 10.0 130 131 12.7 145
Categorical 382 56.8 779 778 932 106.9 1417
Total 49.8 779 4.7 97.6 1084 1220 158.6
Outlays for General Purpose, Broad-Based, and Categorical Grants
Percentage of Total
General Purpose 14.1% 12.3% 7.2% 70% 1.9% 1.8% 1.5%
Broad-Based 92 14.7 10.6 133 21 104 9.2
Categorical 76.7 730 822 79.7 86.0 87.6 894

e—estimate

Source: U.SAdvisory Commission on IntergovernmentalRelations, Characteristics of Federal Grant-in-Aid Programs to State and Local
Governments: Grants Funded FY 1991 (Washington,DC, 1992), pp. 1and 5.

These successes proved difficult to repeat. Over the
next nineyears, the Reagan and Bush administrationsrec-
ommended that the Congress create an additional 26
block grants.? Yet, after 1981, only seven block grants
were created, including: the Job Training Partnership Act of
1982, which revised and restructured the Comprehensive
Employment and Training Act (CETA) block grant; the
HOME Investment Partnershipsprogram, which restruc-
tured low-income housing programs to provide state and
local block grants for construction, rehabilitation, and
rental assistance; and a child care block grant created un-
der Title IV of the Social Security Act.

These achievements were partially counterbalanced
by the repeal in 19850f the Primary Care Block Grant.
That action eliminated the little-used block grant option
provided to states under the community health centers
program. The federalgovernmentalsoterminated the Al
cohol and Drug Abuse Treatment Block Grantin 1988.1n
a related departure from providing flexible funding to
statesand localities, the Congresseliminated the General
Revenue Sharing program in 1986.

As aresult, the proportion of federal aid devoted to
block grants and other broad-based assistance declined
from a high of 13.3percent in 1984to 10.5percent in 1989
(see Table 4-3). Although this proportion may increase
again, depending on appropriations for the newly created
housing and child care block grants, block grant funding
constituteda smallerproportion of federalaid when Presi-
dent Reagan left office than when he entered in 1981.2¢
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Statutory Regulation in Perspective

Between 1981and 1990, the Congressenacted 27 stat-
utes that utilized or significantlyexpanded one of the new
instruments of regulatory federalism. AS illustrated in
Figure 4-4, this record of regulatory expansionwas compa-
rable to the energetic pace of intergovernmentalregula-
tion in the 1970s. The regulatory relief legislation of the
1980swas outweighed by the number and scope of regula-
tory expansions. They were further counterbalanced by
expensiveand intrusive conditions attached to traditional
grant-in-aid programs.

Given theamount of attention devoted to regulatory re-
lief and reform efforts during the 1980s, both statutory and
administrative, thisrecord of regulatory expansion may seem
surprising. Yet, it is consistentwith the record establishedin
federal preemption of state and local authority during the
same period. AS shown In Figure 4-5, almost as many
preemptive statutes were enacted between 1980and 1988as
in the 1970s.2° For these reasons, the 1970s and 1980s stand
out from prior decades as periods of legislative activism.

Reasons for Legislative Activism

The factorscontributing to thiscontinuedactivismare
many and complex Constraints imposed on new federal
spending programs by large and chronic budget deficits
throughout the 1980swere important. Because regulatory
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figure 4-5
Number of Federal Preemption Statutes Enacted per Decade: 1790-1991
(by date of enactment and purpose)
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and preemption programs generally impose greater costs
on regulated third parties than on the federal govern-
ment, they represent, in federal budgetary terms, a rela-
tively low-cost method of responding to issues and
problems.

This also was an important factor contributingto the
rapid growth of regulation in the economically troubled
1970s. As one former member of the Johnson administra-
tion observed in the mid-1970s:

Congressmen see themselves as having been
elected to legislate. Confrontedwith a problem ...
their strong tendency is to pass a law. Ten years
ago, money was Washington’s antidote for prob-
lems. Now, the new fiscal realities. ..mean that
Congressprovidesfewer dollars. Stilldetermined

to legislate against problems, Congress uses
sticks instead of carrots.

Continued legislativeactivismalsohasbeen sustained
by the erosion of once powerfulbarriers to federal regula-
tory action. Historically, opposition to initial federal in-
volvement in a new field of policy activitywas very strong.
Once this opposition was overcome, through the enact-
ment of landmark legislation, it typically proved to be
much easier to enact subsequent program expansions?’
This pattern of “breakthrough politics” was an important
element in the expansion of federal aid and regulatory
programs in the 1960sand 1970s, and its legacy continued
to shape politics in the 1980s.28

Regulatory Federalism Becomes Commonplace

Although various regulations came under renewed
scrutiny in the 1980s, the techniquesof regulatory federal-
ism had become commonplace and widely accepted. As
noted earlier, many of the new requirements were expan-
sions of regulatory programs and missions. Although they
were significant expansions—imposing new costs and re-
sponsibilitieson affected statesand localities—they were
clearly built on an established regulatory foundation.
Moreover, their legitimacy was further enhanced by the
strength and breadth of their political acceptance.

For instance, the sweeping CleanAir Act Amendments
of 1990 were supported stronglyby the governorsand state
air pollution officials despite, and in some cases because
of, their expanded federal controls. The public also has
demonstrated strong support for tougher air pollution re-
quirements. One recent survey found that 80 percent of
respondents agreed with the strongly worded statement
that, “Protecting the environment is so important that re-
quirements and standards cannot be too high, and contin-
uing environmental improvements must be made
regardless of cost.”®

In some respects, the record of regulatory activity in
the 1980swas all the more significantgiventhe overall de-
cline of substantive legislative activity. On average, the
Congresspassed 21 percent fewer public bills per legisla-
tive session during the 1980scompared to the 1960s.3°
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Although the decline in total bills enacted averaged
only 5 percent from the 1970sto the 1980s, the reduction
in substantivelegislation was even more dramatic. Where-
asapproximately 10percent of all legislationpassed in the
mid-1970swas commemorativein nature, that proportion
grewto nearly 50 percent a decade later.” Thus, the 27 inter-
governmental regulations adopted in the 1980s not only
comprised an overall level of activity comparable to the 22
statutes enacted in the 1970s, they represented a far larger
proportion of a diminished substantive legislative agenda.

To be sure, such comparisons overlook other impor-
tant changesin the legislative process. Althoughthe num-
ber of substantive enactments declined in the 1980s, the
average length and complexity of the bills that were en-
acted increased considerably. The 1980shecame notorious
for the enactment of enormousbudget reconciliation and
omnibus appropriationsbills, often rolling into one mea-

sure proposalsthat previously might have been enacted in
dozens of separate bills.

Major Legislation Regulates Heavily

One way to account for this change is to focus solely
on trends involving “major” legislation. Although judg-
ments about what constitutes important or significant
legislationare somewhat subjective, a defensible and vali-
dated set of prominent enactments hasbeen compiled by
one leading congressional scholar. It can be adapted to
providean additional perspective on the regulatoryrecord
of the past decade.

David Mayhew developed an inventory of major legis-
lative enactments since World War 1T by combiningassess-
ments of the most notable legislativeachievementsat the
conclusion of each session of the Congress with subse-
quent judgments by historians and policy specialists.’? He
compiled 267 significant laws enacted between 1947 and
1988.The list includesall major policy fields,aswell asin-
tergovernmentalgrantsand regulations. Among the latter, it
includes some of the intergovernmental regulatory statutes
compiled in Table 4-1, aswell as many of the regulations ex-
amined earlier by ACIR. Prominent examples include the
CleanAir Act of 1970, the Clean Water Act, the Occupational
Safety and Health Act, and the GMIl Rights Act of 1964.

To make Mayhew’s inventory comparable with the
time periods used in earlier sectionsof this chapter, the 22
laws enacted from 1947to 1950were deleted. Of the 245
significant laws enacted between 1951and 1990, almost
one-third were intergovernmental in nature. Thirty stat-
utes (12 percent) were classified as intergovernmental
regulations under ACIR’s definition, and 45 statutes (18
percent) were intergovernmental grants (see Figure 4-6).
The remainder addressed defense or foreign affairs or
another aspect of domestic policy.

Eight of the 30 intergovernmental regulations (26
percent) were adopted in the 1980s.Thisisroughly compa-
rable to the number enacted during the 1970s, but it is less
than the 12 major regulations (39 percent) enacted be-
tween 1961and 1970.

As noted earlier, however, less substantivelegislative
activity of all kinds occurred during the 1980s. Eighty-



Figure 4-6
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sity Press, 1991), Table 4.1, and author’s tabulations.

sevenmajor statuteswere enacted in the 1960s, compared

with 73 during the 1970sand 46 during the 1980s. Thus, as
a proportion of all significant legislative activity, the per-
centage of major statutes that were both intergovernmen-
tal and regulatory in nature was larger during the past
decade than in any previous ten-yearperiod (see Figure4-7).

Analyzed in another way, these data reaffirm that the
1970sand 1980sstand out from earlier decades in their re-
liance on regulating state and local governments, rather
than providing financial subsidiesto these entities, to in-
fluence their actions. Whereas intergovernmental grants
15 outnumbered intergovernmental regulations nearly two
to one during the 1950sand 1960s, grants and regulations
were employed with almost equal frequency during the
past two decades (See Figure 4-8).

Figure 4-7
The Growing Proportion
df Intergovernmental Regulation, 1951-1990
(Percentage of All Major Laws)
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Whether one examinestotal intergovernmental regu-
lations over time, federal preemption of state and local
authority, or major federal legislation, the 1980swas a de-
cade of continued legislativeactivityin regulatory federal-
ism. This sustained level of regulatory activismappearsall
195160  1961-70  1971-80  1981-90 the more significant given the efforts devoted to regulatory

_ , . relief during the decade and the overall reduction in legisla-
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4.1., and author’s tabulations. regulatory federalism has become a permanent and promi-

nent feature of contemporary intergovernmental relations.
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Figure 4-8
The Changing Mix of Intergovernmental
Grants and Regulation, 1951-1990
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Source: David R. Mayhew, Divided We Govern: Party Con-
trol, Lawmaking, and Investigations, 1946-1990
(New Haven: Yale University Press, 1991), Table
4.1., and author’s tabulations.

This finding assumes even greater importance giv-
enrecent changes—and overall declines—inthe signifi-
cance of federal grant-in-aid programs. Assessing the
cumulative financial costs of these new regulations for
state and local governments, and placing them into the
context of broader changes in fiscal federalism, is the
subject of the next chapter.
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The Monetary Costs of Intergovernmental
Regulatory Enactments in the 1980s

The number of regulatory statutes grew substantially
during the 1980s. Such regulatory growth raises a number
of intergovernmentalissues, including concerns about:

m  Federal prescription of policy directioninareas
of traditional state and local policymaking re-
sponsibility;

m  Erosion of state and local institutional integrity
by statutes governing essential features of per-
sonnel management, administrative structure,
and governmental finance;

m Inefficienciesthat result from the application of
uniform national approaches to problems with
varied geographic effectsand public preferences;

= Dilution of public accountability resulting from
multiple layers of governmental responsibility;

m  Administrativecosts imposed by detailed federal
requirements; and

= Financial burdens of complyingwith federal laws
and regulations.

Clearly, the monetary costs of federal statutesare not
the only issue of intergovernmental concern. In many
cases, such costsare not even the principal source of inter-
governmentalfriction,but they do represent the most vis-
ible dimension of the mandate problem for many stateand
local officials.

How expensive were the regulatory accretions of the
1980s, both in absolute terms and relative to other fiscal
trends? Did the firercial requirements imposed during the
1980s grow in proportion to the number of new statutes, or
were the most costly requirements targeted for deregula-
tion? Are there reliable sources of information about the cu-
mulative costs of federal intergovernmental regulation?

This chapter contains a summary of several effortsto
estimate the costs of federal mandates and utilizes the

Congressional Budget Office estimates to develop a
rough but conservativeestimate of the fiscal costs of fed-
eral regulations to state and local governments.

Research on the Cumulative Costs
of Federal Mandates

Remarkably little data are availableon the cumula-
tive costs of federal mandates, despite the significance of the
issue for state and local government officials. In part,
this is due to the difficultiesand the costs of measuring
such expenses.

Measuring Mandate Costs

Conceptually, mandate costs may include direct and
indirect expenditures. In either case, only incremental
costs are properly attributed to federal mandates; that is,
only the portion of a mandated activity that is attributable
to federal prescription rather than state or local option is
counted. If ajurisdiction is engaged in a mandated activity
prior to the federal requirement, for example, the costs
should not be attributed to the mandate unless the juris-
diction would have chosen to stop providing the service
without the federal prescription. The costs of a mandated
activity also are not included in this estimate if a jurisdic-
tion would have provided the serviceregardless of the fed-
eral requirement.!

Obviously, determining what a jurisdiction might
have done in the absence of federal activity can be highly
subjective. The effort raises a host of methodological and
conceptual problems. In some cases, existing trends in
state and local activity and expendituresmay be projected
into the future, but this technique assumesthat there will
be no change in the pattern or behavior. Moreover, such
information must be collected or estimated for a large
number of lawsand regulationsacrossabroad spectrumof
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jurisdictions, because the impacts of federal mandates
have been shownto vary widely, depending on the nature
and geographical scope of a problem, jurisdictional size,
prior levels of activity, and varying patterns of state-local
functional responsibility.

Suchconsiderations led the authorsof one pioneering
study of the fiscal impactsof stateand federal mandatesto
refrain from reporting any dollar figures because they
found “a wide gap between .. .data needs . ..and data
availability.” This caused them to be “uncomfortable
about [the] accuracy” of their findings?

The Urban Institute Study. One influential study that
addressed these methodological difficulties successfully was
prepared by Thomas Muller and Michael AiX of the Urban
Institutein 1980.Their research on “The Impact of Selected
Federal Actions on Municipal Outlays” measured the indi-
vidual and cumulative financial costs of six federal regula-
tions in seven different jurisdictions nationwide as of 1978.

They found that these requirements imposed “sub-
stantial” costs on local governments, averaging about $25
per capita in 1978,* a level corresponding to the funds re-
ceived by these jurisdictions under General Revenue
Sharing. Comparingmandate coststo the total amounts of
federal aid received, this study estimated that the local
costs of federal requirements averaged about 19percent
of all federal aid received (see Table 5-1).

Equally important, the study found that mandate
costs varied widely between jurisdictions. Overall, the
Clean Water Act was the most expensive requirement
(see Table 5-2). Its annual costs ranged from a high of
$36.86 per capita in Newark, New Jersey, toalow of $0in
Burlington, Vermont.* Similarly, estimates of the per
capita costs of complyingwith the Education for AllHan-
dicapped Children Act varied from $24.82in Fairfax, Vir-
giniato $0in Cincinnati, Ohio.

The EPA Municipal Sector Study. In a study prepared
for the U.S. Environmental Protection Agency (EPA) in
1988, Policy Planning and Evaluation, Inc., attempted to
measure the cumulative costs of laws and regulations im

Table 5-1
Federal Mandates as a Percentage
of Total Federal Aid Received
by Various Jurisdictions

Mandate Costs as a

City Percentage of Federal Aid
Alexandria, Virginia 11.3%
Burlington, Vermont 9.0
Cincinnati, Ohio 8.8

Dallas, Texas 15.4

Fairfax, Virginia 46.0
Newark, New Jersey 32.2

Seattle, Washington 15.2

Mean 18.9

Source: US. Congress, Joint Economic Committee, “The Im+
pact of Selected Federal Actionson Municipal Outlays,”
by Thomas Muller and Michael Fix, GovernmentRegula-
tion: Achieving Social and Economic Balance, Vol. 5, Spe-
cial Study on Economic Change (Washington,DC, 1980),
p. 368.

posed during the 1980s.* They examined the fiscal effects
of 22 recent and pending environmental regulations on
asample of 270 local governments,® coveringseveral of the
most costly provisions.

Since the promulgation of Executive Order 12291 in
1981, the fiscal effects of significant regulations generally
must be estimated and considered in conjunctionwith the
review of proposed regulations. Such analyses, however,
are performed on a case-by-case basis.

EPA's Municipal Sector Study sought to analyze the
combined effects of multiple regulations and to examine
the ability of affected jurisdictions to finance compliance.
Whilethe researchersidentified 39 major new requirements
expected to affect local governments, they considered the
fiscal effects of only the 22 for which detailed estimates of
capital, operating, and administrative costs were available.’

Table 5-2
Annual Local Costs of Meeting Selected Mandates
(in millions)
Operating Cost Capital Costs Total Costs
Clean Water Act $27.5 $8.3 $35.8
Education of the Handicapped 18.7 0.5 19.2
Unemployment Compensation 0.9 00 09
Access for the Handicapped 0.5 11 16
Bilingual Education 4.1 0.0 4.1
Total oL.7 9.9 61.6

Source: U.S. Congress,Joint Economic Committee, “Thelmpact of Selected Federal Actionson Municipal Outlays,”by ThomasMul
ler and Michael FiX,Government Regulation: Achieving Social and Economic Balance, Vol. 5, Special Study on Economic Chang

(Washington,DC, 1980), p. 368.
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Despite these limitations, it was estimated, as shown
in Table 5-3, that local governmentswould have to expect
to spend approximately $22billion on capitalexpenditures
to comply with pending and recently promulgated rules,
along with $.8billion in annual expenses for operations
and maintenance. To finance such expenditures, it was es-
timated that 15percent of local jurisdictions—all of them
with populations of 2,500 or less—would at least have to
doubletheir fees for environmental services.® Another 29
percent of local governments may need to raise fees for
water, sewer, and solid waste disposal by 50-100percent.
Given the magnitude of these costs, it was estimated that
as many as 21 percent of the nation's water and sewer sys-
tems may find it difficult to issue revenue bonds or obtain
bank loans to finance the required capital improvements.
Again, this was particularly true of smaller jurisdictions?

As with the Urban Institute study, this research indi-
cated that the costs of environmental regulations were
likely to vary widely. Variations reflect differencesinjuris-
dictional size, the quality and capacity of existingfacilities,
demographics,and geographical location. Most communi-
ties, according to the authors, would be affected by only
five or six of the 22requirements. In terms of overall costs,
the greatest impacts were likely to be felt by the smallest
communities, some of which may have to invest in basic
environmental controls for the first time, and the largest
jurisdictions, many of which will be affected by the most
costly requirements (see Table 5-4, page 62).

Estimating the Cost
of Recent Federal Mandates
Using the Congressional Budget Office Data

In 1981, the Congress enacted the State and Local
Government Cost Estimate Act. This statute requires the
Congressional Budget Office (CBO)to prepare estimates
of the anticipated costs to be imposed on state and local
governments by "significant™ bills that are approved by
congressional committees. Cost estimatesare intended to
be available to members of the House and Senate prior to
floor considerationof such legislation, and they are gener-
ally included in committee reports.

The supporters of this "*fiscal note" process believed
that one cause of excessive regulatory costs was inade-
quate information. For example, one of the most costly in-
tergovernmental statutes enacted during the 1970s was
Section 504 of the RehabilitationAct of 1973, which prohib-
ited discrimination against handicapped persons in feder-
ally assisted programs. For public transportation programs
alone, CBO estimated in the late 1970sthat Section 504
would require $6.8billion over 30 years to equipbuseswith
wheelchair lifts, to install elevators in subway systems, and
to take other measures to expand access to public transit
systemsfor the physically disabled.’® Rep. Charles Vanik,
the original author of the provision, said that neither he
nor anyonein the Congress**hadany conceptthat itwould
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Table 5-4
Potential Increase in Annual User Charges Due
to Environmental Regulations
(dollars per household)

——Types of Regulations————
Waste Drinking Solid Miscel-

Population Water Water Waste laneous* Total
0-2,500 $45 $40 $26 $59  $170
2,500-10,000 2 15 23 32 0
10,000-50,000 2 ) 32 23 80
50,000-250,000 20 10 28 12 70
Over 250,000 60 15 51 A 160

* Includes school ashestos removal and underground storage
tank requirements.

Source: Jasbinder Singh, Raffael Stein, Sanjay Chandra, and
Brett Snyder, Municipal Sector Study: Impacts of Envi-
ronmental Regulations on Municipalities, prepared for the
Sector Study Steering Committee (Washington, DC: Envi-
ronmental Protection Agency, September 1988), p. v.

involve such tremendous costs.”'* To avoid such costly,
unintended consequencesinthe future, the Congresssub-
sequently required CBO to prepare “fiscal notes” for leg-
islation with anticipated costs of $200 million or more.

Cost Estimate Overview

The Congressional Budget Office began preparing
such stateand local cost estimates in November 1982. Be-
tween 1983and 1988, it generated 3,554 cost estimates on
2,821billsapprovedby House and Senatecommittees (see
Table 5-5).12 Although CBO is required to produce cost esti-
mates only for bills with anticipated fiscal impacts of $200
million or more, the agency prepares estimatesfor most bills
affecting state and local governments, in part because much

of the work is already completed in the process of ascertain
ing whether legislation exceeds this dollar threshold.

CBO’s analysis of its cost estimates for the first six
years of the program indicates that most of the legislation
considered by the Congress and approved by committee
imposed no financial costson state and localgovernments.
Eighty-ninepercent of the estimatesprepared by the bud-
get officebetween 1983and 1988showed no intergovern-
mental fiscal impact (see Table 5-5). Only 382 of the fiscal
notes prepared (11percent), indicated a positive or nega-
tive financial impact on states and localities. The number
of bills estimated to impose substantial costs of $200 mil-
lion or more was even smaller. By CBO’s estimates, only 89
bills would have produced such large financial impacts. This
was a mere 3 percent of dl bills analyzed, although it consti-
tuted aboutonequarter (23percent) of the bills estimated to
have some impact on state and local governments.

Problems and limitations

Although CBO generally providesthe Congresswith
useful information that is not readily availablefrom other
sources, the cost estimating process has a number of prob-
lems and limitations. These problems can affect the time-
liness and the quality of the fiscal information provided to
the Congress.”

First, the estimates are often developed hurriedly ata
relatively late stage in the legislativeprocess. The law re-
quires CBO to prepare cost estimates only for bills that
are reported from committee for floor consideration, al-
though the agency will prepare a fiscal note earlier on re-
quest. This provision reduces the agency’s workload to
more manageable proportions, and it targets only those
proposals most likely to be enacted. It also means, howev-
er, that information about regulatory costs and potential
options may not be available to the members of Congress
during subcommittee and committee deliberations when
most important legislativedecisionsare made. Especially

Table 5-5
State and local Cost Estimates Prepared by CBO, 1983-1988

Estimates Prepared 1983 1984 1985 1986 1987 1988 ToAd Average
For bills approved by committee 483 554 367 465 393 559 2,821 470
Other 90 87 166 125 138 127 733 122
Tod 573 641 533 590 531 686 3,554 592
Estimates with no state/local cost 496 584 488 543 448 598 3,157 526
Percent 87% 91% 92% 92% 84% 87% 89% 89%
Estimates with some cost 77 57 45 47 83 73 382 64
Percent 13% 9% 8% 8% 16% 11% 11% 11%
Estimates with impact above $200 million 24 6 14 8 22 15 89 15
Percent of Total 4% 1% 3% 1% 4% 2% 3% 3%
Percent of Bills with Some Cost 31% 11% 31% 17% 26% 21% 23% 23%

Source: Congressional Budget CFfi® Bill Estimates Tracking System, in Theresa A. Gullo, “Estimating the Impact of Federal Legista-
tion on State and Local Governments,” in Michael Fix and Daphne A. Kenyon, eds., CopingwithMandates: What Are the Alter-
natives? (Washington,DC: Urban Institute Press, 1990), p. 43.
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in the House, relatively few bills are subject to floor
amendment, and a broad degree of deference is usually
granted to decisions rendered in committee. CBO often
has only a few days in which to prepare cost estimates for
inclusion in the committeereport prior to floor consider-
ation. Such timing also means that cost estimates do not
necessarily reflect final legislation as it is passed. Fiscal
notes are not generally prepared for, and do not reflect
the effects of, substantive floor amendmentsthat may sig-
nificantly raise or lower state and local government costs.
Thus, congressional consideration of Section 504 of the
RehabilitationAct df 1973 might not have been altered had
the fiscal notes processbeen in effect in 1973because the
provision was added as a flooramendment in the House.

CBO'’s cost estimating also is less systematic than its
creators anticipated. Initially, CBO analysts hoped to
create a substantial data base of state and local fiscal con-
tacts and budgetary information over time. This, they
hoped, would gradually create an increasingly detailed
and reliable source of cost information. Unfortunately,
the broad range of issues and the large number of govern-
ments affected have forced the process to remain essen-
tially ad hoc in nature. As one CBO analyst noted:

The diversity of the data required [was] simply
too greatto allowthe creationof one comprehen-
sive databaseor network of contacts that could be
tapped routinely for all state and local estimates.
For example, in the past few years, CBO has had
to analyze the potential effectsof immigrationre-
form, safe drinking-water requirements, prohibi-
tions against sex discrimination in pension plans,
and requirements for handicapped access to vot-
ing facilities.

CBO’s cost estimates, therefore, are often based on
data provided by a relatively few state and local officials.
Thisencouragesanalysts to focuson legislative provisions
that are not strictly regulatory but for which fiscal infor-
mation is quickly and readily available, such as the re-
quirements for state and local governments to match
federal fundsin a given program area. On the other hand,
despitewide geographicvariationsin the effects of regula-
tions, the agency does not provide state-by-stateestimates
of costs because of the obstacles to compiling such de-
tailed information in the time available.

Due to these limitations on time and information,
CBO cost estimates are not always completed or made
available for inclusion in committee reports. For example,
no stateand local cost estimateswere provided for several
of the new regulations identified in Chapter 4. Such ex-
ceptions included some requirements that ultimately
proved tobe very costly, suchas the Asbestos Hazard Emer-
gency Response Act of 1986 and the Water Quality Act of 1987,

In addition, somebills are excluded from the act’s cov-
erage, even though they may impose significant costs.
CBO doesnot produce cost estimatesforthe effects of tax
legislation or appropriationsbills, in large part because
such legislation is exempt from the agency’s federal bud-
get estimating responsibilities.

Estimatingthe Costs of New Federal Legislation

Most observersbelieve that, despite their limitations,
CBO cost estimates make a valuable contribution to the
legislative process. They provides useful information that
would otherwise be lacking from congressional decision-
making, and they comprise the most complete data base
available for estimating the cumulative costs of intergov-
ernmental regulatory legislation enacted since 1981. A
longitudinal analysisof these estimates can provide a par-
tial, and generallyconservative, estimate of the costs of re-
cently enacted federal mandates.

Suchan analysisbeginshy isolatingstateand local cost
estimatesfor bills enacted into law. CBO estimates were
prepared and published in committee reports for 504 out
of a total of 690 statutes enacted between 1983and 1990
(see Table 5-6).%°

Eighty of these analyses estimated that state or local
governmentswould experience costs or savings, while 424
anticipated no state or local cost or fiscal impact. The re-
maining 186statuteshad no cost estimatesincluded in the
committee report. Most of these were foreign policy and
defensebills with little state or local impact, or tax and ap-
propriations bills. Some of the statutes without estimates
were significant intergovernmental regulatory measures,
however, for which CBO lacked sufficient time or infor-
mation to prepare a reliable cost estimate.

Of the 27 regulatory statutes discussed in Chapter 4,
eight could not be included for technical reasons. Two of
these were enacted prior to the implementationof the fis-
cal notes act, while the remainder were enacted in 1990

Table 5-6
CBO Analyses of State and Local Costs for Substantive Enactments, 1983-1990

Type of Impact Anticipated 1983 1984 1985 1986 1987 1988 1989 1990 Total
Number of laws with estimated cost or savings 4 27 6 15 5 1 1 1 80
Number of laws with No cost

or state/local impact 39 71 30 T 0 13 26 3 424
Number of laws with N0 cost estimate

in committee report 18 o) 1 26 13 35 30 24 186
Total number of substantive statutes 61 127 47 118 48 159 57 73 690

Source: Author’s tabulations, derived from U.S. Code, Congressional and Administrative News ,various years.
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and the costs associated with them did not accrue during
the period being examined in this study. Full or partial cost
estimates were prepared for 12 of the remaining 19 stat-
utes. Six of these contained detailed annual cost estimates;
two contained estimatesof some, but not all, costs of the reg-
ulatory provisions; and four were judged to have no signifi-
cant fiscal impact (see Table 5-7). Finally and significantly,
CBO failed to produce usable cost estimatesfor seven stat-
utes, including several that were costly and important.

For instance, CBO was unable to develop a reliable
cost estimate for the Voting Accessibility Act o 1984, which
required that stateand local polling placesbe accessibleto
handicapped individuals. Agency officials informed the
Senate Rules Committee that “the impact of this bill
would vary widely among statesand localities. ..and we do
not have sufficient data to estimate total cost.”*¢ Similarly,

no cost estimate was prepared for the Water Quality Act of
1987,although the cost of pending waste water require-
ments was put at $12 billion by EPA's Municipal Sector
Study.”

Even in casesfor which cost estimateswere prepared,
the size and complexity of the legislation, and uncertainties
concerning agency interpretation and implementation,
sometimesprevented CBO from developing complete or
adequate cost projections. CBO’s estimate for the Asbes-
tos Hazard Emergency Response Act, for example, included
only costs associated with state administration, training,
and management. The far higher costs of developing local
asbestos management plans and removing the material
from local schools were not included. Similarly, CBO’s
cost estimates for the Hazardous and Solid Waste Amend-
ments o 1984 did not include underground storage tank

Table 5-7
Availability of CBO State and local Cost Estimates for Recently Enacted Regulations

MONETARY COST ESTIMATES

Social Security Amendments of 1983
Consolidated Budget Reconciliation Act of 1985

Education of All Handicapped Children Act Amendments of 1986

Safe Drinking Water Amendments of 1986*
Ocean Dumping Ban Act of 1988*
Lead Contamination Control Act of 1988

PARTIAL COST ESTIMATE

Hazardous and Solid Waste Amendments of 1984
Asbestos Hazard Emergency Response Act of 1986*

NO COST OR MONETARY IMPACT ANTICIPATED

Age Discrimination in Employment Act Amendments of 1986

Handicapped Children’sProtection Act of 1986
Civil Rights Restoration Act of 1987
Fair Housing Act Amendments of 1988

NO ESTIMATE OF REGULATORY PROVISION(S)

Highway Safety Amendments of 1984**
Child Abuse Amendments of 1984

Voting Accessibilityfor the Elderly and Handicapped Act

Emergency Planning and Community Right to Know Act of 1986

Commercial Motor Vehicle Safety Act of 1986**
Water Quality Act of 1987
Drug-Free Workplace Act of 1988**

REGULATIONS EXCLUDED FROM ANALYSIS

Surface Transportation Assistance Act of 1982
Voting Rights Act Amendments of 1982
Americans with Disabilities Act (1990)

Clean Air Act Amendments of 1990

Education of All Handicapped Children’s Act Amendments of 1990

Fiscal 1991Budget Reconciliation Act

*Cost estimate not included in committee report; filed subsequently or attached to a comparable piece of legislation.
**No committee report filed, or regulatory provision wes added subsequent to committee action.
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requirements. EPA subsequently estimated the costs of
complyingwith these provisions in the billions of dollars.*®

Given these exceptions and limitations, CBO’s state
and local cost estimatesprovide only a partial and a gener-
ally conservativeportrait of the incrementalcostsimposed
by intergovernmental mandates in the 1980s. The following
data should be interpreted not as precise cost estimatesbut
as approximate indicators of the magnitude of the costs.

The eight statutes for which full or partial state and
local cost estimates were prepared by CBO, along with
their anticipatedeffects, are listed in Table 5-8. The cumu-
lative costs of these regulationsbetween fiscal years 1984
and 1991 were nearly $9 billion, over half imposed by the
expansion of Social Secrity coverage and the acceleration of
stateand local government Social Sty payments in 1983.

Only regulatory measures that conformto ACIR’s cri-
teria of new regulatory methods, and for which detailed
cost estimateswere available, are shown in Table 5-8. AS
discussed in the previous chapter, however, certainfeder-
al grant conditions also are considered frequently to be
mandates, and CBO provided detailed cost estimatesfora
number of these statutory requirements.

A more expansive definition of federal regulatory in-
struments would add 11 statutes to Table 5-8, eight of
which imposed net costs on statesand localitiesand three
that were predicted to result in net budgetary gains (see
Table 5-9, page 66). The cumulativetotal of those require-
ments imposing costs on state and local governmentswas
estimated to exceed $12.6billion for the eight fiscal years
examined.

By 1991, this was equal to the combined annual fund-
ing of federal grants for impact aid, vocational education,
economic development (EDA), highway safety, and the
block grants for community service, preventive health,
and local education. These mandated costs were partially
balanced by estimated savings of $2.7 billion from Medi-
care provisions included in the Deficit Reduction Act of
1984, child supportenforcementlegislation,and immigra-
tion reform.*® The cumulative net impact of all of these
regulatory requirementswas approximately $10billion be-
tween fiscal years 1984 and 1991.

Data Limitations

These data have limitations. Many of the estimates
were rough approximationsto begin with, and their reli-
ability decreasesas costs are projected into the future. Al
of the estimateswere prepared on the basis of generaland
sometimes vague statutory language rather than on spe-
cificadministrativerules and regulations. Later estimates
generated during the rulemaking process have often been
different, and generally higher.

An example of this may be found in the safe drinking
water program. CBO estimated the capital costs of comply-
ingwith the Safe Drinking Water Amendments of 1986 to range
between $25 billion and $3.5 billion for public water systems.
Subsequent EPA estimates of $6 billion approximately
doubled the capital costs for community water systems,
which include some private as well as public systems.”*
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Table 5-9
Congressional Budget Office Cost Estimates of New Regulations and Grant Conditions,
FY 1984-1991

Regulation 1984 1985 1986 1987 1988 1989 1990 1991 Total
Social Security Amendments of 1983 (P.L. 98-21) 1,238 443 258 242 741 771 803 838 5334"
Hazardous and Solid Waste Amendments of 1984 (P.L. 98-616) 9 8 6 4 3 2 1 0 33
Medicare Coverage for New State and Local Employees

(COBRA, RL. 99-272) 26 211 290 256 293 306 1382"
Pipeline Safety Authorization (P.L. 99-516) 50 52 54 57 213 2
Water and Reclamation Projects (P.L. 99-546) 3 2 3 6 9 23
Lead Contamination Control Act of 1988(P.L. 100-572) 2 6 6 14
Veterans Benefitsand Health Care (PL. 99-576) 2 2 2 2 2 10
Education of the Handicapped Amendments of 1986 (PL. 99-457) 575 600 1,175
Employment for the Disabled Act (P.L. 99-643) 2 4 6 7 19
Water Resources Development Act (P.L. 99-662) 15 45 9 247 524 548  1458"
Medicare Catastrophic Coverage Act (PL. 100-105) 140 260 190 190 780
Medicare Catastrophic Act Repeal (P.L. 101-234) 210 385 460 ,115
Asbestos Hazard Emergency Response Act (PL. 99-519) 15 12 13 14 14 68
Safe Drinking Water Act Amendments (P.L. 99-339) 422 438 860
Ocean Dumping Ban Act of 1988 (P-L.100-688) 32 3 65
Family Support Act (P.L. 100-485) -2 =22 160 136
Subtotal 1,247 451 305 522 1321 1830 3291 3668 12,685
State Medicaid Savings Due to Changes in Medicare

(DEFRA, P.L. 98-369) 2 -12 =21 -29 -39 -47 -56 65 -267"
Child Support Enforcement (P.L. 98-378) 7 -59 -44 -39 -30 -20 -1 -19%6 s
Immigration Reform and Control Act (PL. 99-603) -71 153 -518 -753 817 2312
Subtotal 2 -5 -80 -144 =231 -595 -829 -893 -2,775
Grand Total 1,249 446 225 378 1,090 1285 2,462 775 9,910

* The cost estimate has been extrapolated beyond the Congressional Budget Office's five-yearprojection. Where a clear trend is present in CBO’s five-year estimate, regressionis
used to project future costs. Where no clear trend is evident, the final year estimate has been adjusted for inflation.

Source: Congressional Budget Office cost estimates, various years.
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Moreover, these data omit several important and costly
requirements for which detailed CBO cost estimates were
not available. As noted earlier, CBO does not prepare cost
estimates for revenue and tax legislation. Although no com-
parable estimates are available from other sources, Table
510containsa list of major t&x laws enacted in the 1980sthat
significantly affected state and local governments.

Also missing from Table 5-9 are several important
statutes enacted in 1990, the effectsof which will be felt in
subsequentyears. The National Conference of State Leg-
islatures estimated that 20 additional mandates were en-
acted during the 101st Congress, imposing costs totaling
$15billion on states over the next five years.?! Several of
these laws are listed in Table 5-11, along with estimates of
their potential fiscal impacts.

Finally, CBO’s cost estimates generally assume that
all fundsauthorized by the Congresswill be appropriated.
This assumption is particularly important for the statutes
that were estimated to produce cost savings for states and
localities, such asimmigration and welfare reform legisla-
tion. Yet, the Congressrarely provides full funding for dis-
cretionary programs. ACIR’s research into funding for
federal aid programs, for example, found that appropri-
ations in 1970averaged only 65 percent of authorized lev-
els.?? Although this research is dated, subsequent
investigations of this topic found similar results.?®

Table5-10
Major TaX legislation Restricting
State and local Government Revenues

1982 Tax Equity and Fiscal Responsibility Act RL.97-248

Limited use of proceeds and increased reporting require-
ments on industrial revenue bonds (IDBs).

1984 Deficit Reduction Act of 1984 RL. 98-369

Imposed volume limitationson private activitybonds; ad-
ditional restrictionsplaced on use ofproceeds from IDBs.

Tax Reform Act RL. 99.514

Eliminated the income tax deduction for state and local
sales taxes.

Imposed stringent limitations on the use of bond pro-
ceeds; further restricted the volume of new bonds per-
mitted; broadened and increased reporting requirements;
and subjected interest earned on private activity bonds to
alternative minimum tax.

1986

1990 Omnibus Budget Reconciliation Act  P.L. 101-508

Raised the alternative minimum tax on interest from
tax-exempt bonds.

Restrictionsplaced on deductions for state and local taxes
for high-income taxpayers.

Required mandatory Social Security coverage for all state
and local government employees not participating in
public retirement plans.

Source: Government Finance Officers Association.

Table 5-11
Estimated Costs Associated
with Other Federal Regulations
Asbestos Hazard Emergency Response Act
$3.145 billion over 0 years'

Leaking Underground Storage Tank Requirements

$428 million capital costs; $128million annually for oper-
ations and maintenance?

Waste Water Treatment

$12.3billion capital costs; $518million annually for oper-
ations and maintenance®

Americans with Disabilities Act
Less than $1.0 billion*

Clean Air Act Amendments of 1990
$250-300 million annually*

Medicaid Expansions in 1990 Budget Agreement
$870 million over 5 years*

Estimated State-Local Savings

Fair Labor Standards Act Amendments of 1985
$1.0-15billion?

Sources:'Federal Register, October 30, 1987,p. 41845; 'Municipal
Sector Study, pp. B-40,41; *Municipal Sector Study, Table
111-2; “CBO cost estimates, various years.

Conclusion

Estimating the financial costs imposed on state and
local governments by federal laws and regulations is a dif-
ficult and imperfect task. There is relatively little system-
atic data available about the costs of legislation enacted
prior to the 1980s, although limited information about se-
lective statutes in specificjurisdictions has indicated that
the costs of federal mandates could be quite high. Similar-
ly, most of the costly rulemaking initiativesreviewed in the
case studies in Chapter 2 were regulatory products of ear-
lier enactments. Only since 1983have the Congressional
Budget Office cost estimates been prepared for most pro-
posed federal legislationwith potential fiscal implications
for state and local governments.

Areview of these stateand local cost estimates for en-
acted legislation indicates that the cumulative costs of
recently adopted intergovernmental regulations are con-
siderable and growing. Although lapses and limitations in
the data make it impossible to be precise, a conservative
estimate would place the costs of complying with federal
requirements at between $2.2 and $3.6 billion in 1990, de-
pending on the definition of mandate that is used. Since
1983, the cumulative costs of such regulatory provisions
are estimated to range between $9billion and $12billion,
not including the costs of requirements scheduled to take
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Figure 5-7
Trends in Federal Aid and Mandate Burdens, 1984-1991
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*Mandate costs include only those laws passed between 1983 and 1989 with Congressional Budget Office cost estimates.
Source: ACIR computation from Table 5-9

effect in the years ahead. Overall, as shown in Figure 5-1,
the financial burdens imposed by federal laws and regula-
tions have been increasing faster than the growth of federal
aid since 1986. By fiscal 1990, the combined costs of these
regulations were approximately equal to the amount of
funding provided by the PreventiveHealth, Health Services,
State Education, and the Community Servicesblock grants.
It also is clear that federal requirements vary consid-
erably in their fiscal effects. Some impose heavy financial
burdens on certain states and localities, while others restrict
policymaking options or limit administrative discretion
without substantial fiscal implications. Both forms of federal
governmental intervention, financial and nonfinancial, have
remained lingering sources of intergovernmental concern
throughout the 1980sand have provoked continuing legal
challenges in the courts. The evolving judicial doctrines
that have permitted the development and expansion of
such regulations are examined in Part III of this report.

Notes
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Part Il

The Judiciaryand
Reqgulation in the 1980s

The 1980swere judicially momentous years for feder-
alism. The most significant U.S_.Supreme Court opinions
were Garcia v. San Antonio Metropolitan Transit Authority
(1895), South Dakota v. Dole (1987), and South Carolinav.
Baker (1988). It was these decisionsthat led ACIR to ex-
amine the judicial aspects of federalism more closely and
to explore ways of rebalancing the federal system through
constitutional reform. During the 1980s, therefore, the
Commission issued a number of reports addressing these
issues, including Reflectionson Garciaand Its Implications

for Federalism(1986), A Framework for Studying the Contro-
versy Concerning the Federal Courts and Federalism (1986),
Federalism and the Constitution: A Symposium on Garcia
(1987), Is Constitutional Reform Necessary to Reinvigorate
Federalism(1987), and Hearingson ConstitutionalReform of
Federalism: Statementsby Stateand Local GovernmentAsso-
ciation Representatives (1989).

In addition to these reports, the Commission adopted
two recommendations on constitutional balance in March
1988 (see page 5 and Table 8-4).
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Regulatory Consequences
of @ New Judicial Philosophy

There is no theme more farniliar to constitu-
tional law than the clash between federal pow-
er and state autonomy. The history of that
struggle reveals, by and large, a long losing
battle by the states.

The Short Life of NLC

If not the most important, then at least the most noted
intergovernmental constitutional development of the 1980s
was the U.S. Supreme Court’s repudiation of its 1976 deci-
sion in National League of Cities (NLC) v. Usery.?

At issue in NLC were 1974 amendments to the Fair
Labor StandardsAct (FLSA)extending national minimum
wage and maximum hour requirements to most state and
local employees,an action alleged by numerous state and
local interests to be an unconstitutional encroachment on
state autonomy.> The Supreme Court agreed, ruling:

Insofar as the 1974amendments operate directly
to displace the states’ abilities to structure em-
ployer-employee relationships in areas of tradi-
tional governmental functions . . . they are not
within the authority granted Congress by the
Commerce Clause. ...Congress may not exercise
its power to regulate commerce S0 as to force di-
rectly upon the states its choicesas to how essen-
tial decisions regarding the conduct of integral
governmental functions are to be made.* (Em-
phasis added.)

Moreover, the Court went on to note that the federal gov-
ernment’s commerce power, as applied to the states and
their political subdivisions, encountered an affirmative
barrierin another portion of the Constitution, namely, the
Tenth Amendment.

Court’s Holding Lacks Staying Power

Despite the initial euphoria that NLC engendered
among state and local officials, the Court’s narrow hold-
ing,” achieved by a tenuous concurrence, boded ill for the
doctrine’s longevity. According to Bruce La Pierre, “Jus-
tice Rehnquist’sopinion, coupled with Justice Blackmun’s
separate concurrence, invited at least three different tests
of state immunity from national regulation.”®

The district court, on remand, took the view that tradi-
tional state activity enjoyed absolute immunity from federal
regulation.” The absolute immunity position, however,
was cast in considerable doubt by Rehnquist’s own dis-
claimers regarding the relatively narrow parameters of
NLC,which were inclusive of activitiesrelated to the com-
merce clause but presumably exclusive of numerous addi-
tional constitutional provisions, including the spending
power, the Fourteenth Amendment, and the war power.?

Further complicating NLC’s subsequent explication
was Blackmun’s concurrence, predicated on his under-
standing that the Court had, in fact, applied a balancing
test to the outcome of the case, “permitting .. .national
regulations to the states when the national interest was
‘demonstrably greater’. . ..”?

The results of these interpretive difficultieswere ap-
parent almost immediately. Far from bringing uniformity
to the interpretationsof the circuit courts,NLC appeared to
breed a virtual cottage industry of interpretation of the vari-
ous legal actions, each accompanied by lower court rulings
indicative of doctrinal confusion, dissatisfaction, or both.®

Fiveyears of such chaosfound the Supreme Courtre-
visitingNLC inwhat would ultimately be a vain attempt to
clarify constitutionallyprotected areas of state sovereign-
ty. In Hodel v. Surface Mining and Reclamation Association,
the Court endeavored to explain its position by construct-
ing a “Tenth Amendment test”:

First, there must be a showing that the chal-
lenged statute regulates the “States as States.”
Second, the federal regulation must address mat-
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ters that are indisputably “attributes of state sov-
ereignty.” And third, it must be apparent that the
States’ compliancewith the federal law would di-
rectly impair their ability “to structure integral
operations in areas of traditional functions.”

However, the Hodel criteria did little to quell mounting
disquietude over what increasingly was seen as a “rule of
state immunity. . .unsound in principle and unworkablein
practice. ...”2

From Constitutional Protection
to Political Safeguards:
Garcia v. San Antonio

Metropolitan TransitAuthority

The attempt to draw the lines of state regulatory im-
munity in terms of “traditionalgovernmental func-
tions” isnot only unworkable but is also inconsistent
with establishedprinciples offederalism and, indeed,
with those very federalism principles on which Na-
tional League of Citiespurported to rest.!?

In 1985, after less than a decade of wrestling with
seeminglyintractable doctrinal demarcations, particularly
the identification of so-called “traditional governmental
functions,”!* a sharply divided Supreme Court'* over-
turned NLC, virtually abandoning any specific constitu-
tional defenses against federal regulation of state
functions. Rather, a five-member majority suggested in
Garcia v. San Antonio Metropolitan Transit Authority'® that
“if there are to be limits on the Federal Government’s
power to interfere with state functions—as undoubtedly
there are—we must look elsewhere to find them.”'” That
“elsewhere,” accordingto Justice Harry A. Blackmun,was
not to be discovered in specific constitutional limitations,
but in the national political process.

Presumably relying heavily on such treatises as Her-
bert Wechsler’s*“Political Safeguards of Federalism”*¥ and
Jesse Choper’s Judicial Review and the National Political
Process,”® Blackmun asserted that

the Framers chose to rely on a federal systemin
which specialrestraints on federal power over the
States inhered principally in the workings of the
National Government itself, rather than in dis-
crete limitationson the objects of federal authority.
State sovereigninterests, then, are more properly
protected by procedural safeguards inherent in
the structure of the federal system than by judi-
cially created limitations on federal power.?

Blackmun’s Garcia analysis invited sharp rebuttals
from three of the four dissenters. Justice Lewis F. Powell,
Jr., citingaprevious ACIR report, condemned the Court’s
premise that states, in the latter twentieth century, could
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find adequate protection in the national political forum.
On the contrary, he asserted that the Court’s view was
“clearly at odds with the proliferation of national legisla-
tion overthe past 30 years, .. .[because] ‘avariety of struc-
tural and political changes occurring in this century . ..
combined to make Congress particularly insensitive to
state and local values’.”?! Moreover, in a statement remi-
niscent of the Court’s pre-NLC relegation of the Tenth
Amendment to a mere “truism,”?? Powell accused the ma-
jority of once again reducing that amendment “to mean-
ingless rhetoric when Congress acts pursuant to the
Commerce Clause.”?

Equallydisturbed by the abdication of precedent, Jus-
tice Sandra Day O’Connor accused the Court of reducing
federalism to a “weak ‘essence’,”?* while Justice William
H. Rehnquist maintained confidently that NLC's princi-
ples would “once againcommand the support of a majority
of this Court.”®

Outright rejection of precedent being rare, especially
within a decade after the initial decision, Garcia generated
considerable analytical and critical literature.?® Although
commentators disagree about the broader consequences
of the case, it seems that the Court has decided “that pro-
tecting the states from . . .exertions of federal regulatory
authority is no longer a judicial function.”?” That conclu-
sion has both constitutional and structural implications.

States in the Founders’ Vision

Among the by-products of Garcia was a renewal of in-
terest in the Founders’ vision of a federal balance. Justice
Blackmun, for instance, cited considerable evidence for
the proposition that the Founders believed the political
processto be the appropriate and sufficientforum for pro-
tecting the “residuary and inviolable sovereignty” of the
states.?® In Federalist No. 46, Madison explained that the
federal government “will partake sufficientlyof the spirit
[of the States], to be disinclined to invade the rights of the
individual states, or the prerogatives of their govern-
ment-~. Madison added, “James Wilson observed that,
‘it was a favorite object in the Convention’ to provide for
the security of the States against federal encroachment
and that the structure of the Federal Government itself
served that end.”*

In contrast, Justice Powell noted that decisive legal
restraints, including the Tenth Amendment, were added to
the Constitution specifically to allay Anti-Federalist fears
that the national political system would overwhelm state au-
tonomy.3! Moreover, in Federalist No. 45, Madison speaks of
separate constitutional “spheres of sovereignty”:3

The powers delegated by the proposed Constitu-
tion to the Federal Government, are few and de-
fined. Those which are to remain to the State
Governments are numerous and indefinite. The
former will be exercised principally on such exter-
nal objects, as war, peace, negotiation, and for-
eign commerce. ... The powers reserved to the
States will extend to all the objects, which, in the
ordinary course of affairs, concern the lives, liber-
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ties and properties of the people; and the internal
order, improvement, and prosperity of the State.*

While both sidesappear to have fallen prey to “quote
mongering” from the Federalist, this is understandable
when dealingwith constitutionalfederalism. Most observers
agree that the federal principleisa, if not the, core under-
pinning of the American political structure, yet, determin-
ing its parameters from the text of the Constitution canbe
a daunting task.** Thus, both the Garcia majority and its
dissentwere forced to rely more on the “spiritof the Con-
stitution”* and on historical developments since its ratifi-
cation than on any explicit legal instructions.

The Court, however, placed itself in the difficult posi-
tion of determining its own role in the resolution of feder-
al questions, deciding whether it would avoid such
challenges or continue to act as “the balance wheel of the
federal system.”*¢ Its holding in Garcia, of course, was for
the former.

Accordingto Martha Field, a proponent of the Garcia
logic, judicial restraint is supported by constitutional
vaguenessand historical evolution.’” After all, 200 years of
commerce clause development have seen the steadyaccu-
mulation of federal power, generally attained with the full
acquiescence of the Court, at the expense of state autonomy.
Nor has the legal-political amplification of the commerce
power occurred in a constitutional vacuum: the forces of na-
tionalism were similarly abetted by expansive interpretations
of non-commerce related Article I, Section 8 provisions as
well as by the additionsof the Sixteenth, Seventeenth,and,
most important, Fourteenth Amendments.

In addition, the Tenth Amendment provides little
constitutional solace for defenders of an NLC-style judi-
ciary. Even the Garcia dissent was forced to conclude that
the amendment, at its inception, lacked affirmative con-
tent. Thus, Justice O’Connor notes that:

The text of the Constitution does not define the
precise scope of state authority other than to
specify, in the Tenth Amendment, that the pow-
ers not delegated to the United States by the
Constitution are reserved to the States.

The march of time and the impervious nature of the
Tenth Amendment notwithstanding, several commenta-
tors view Garcia’s constitutional bequest as disturbing at
best. “Even if the Constitution is inconsistent with the no-
tion of state sovereignty,there is no doubt that our feder-
alism is based on the continuance of the states as fully
independent and autonomous governments.”*® According
to A.E. Dick Howard, the Court’s decision to withdraw
from the federalism fray breaches

a basic tenet of Anglo-American constitutionalism
[that] . ..nobranch of government shouldbe the
ultimate judge of its own powers . . . [and that]
principle is especially important in a system that,
in addition to being federal, looks to checks and
balances and the separation of powersto restrain
arbitrary government.*

States in the Political Process

The Court’s determination to disengage itself hinges
on its belief that “the internal safeguards of the political
process” act as adequate informal checksand balances on
the possibility that unduly burdensome congressionalac-
tions will be promulgated.*! As mentioned previously, the
Court found theoretical support for this position in the
work of Herbert Wechsler and, more recently, that of
Jesse Choper.

In what he calls his “Federalism Proposal,” Choper
maintains that:

The federal judiciary should not decide constitu-
tional questions respecting the ultimate power of
the national government vis-a-visthe states; rath-
er, the constitutional issue of whether federal ac-
tion is beyond the authority of the central
government and thus violates “states’ rights”
should be treated as nonjustifiable, final resolu-
tion being relegated to the political branches—
i.e., Congress and the President.*

Choper’sargument is basically a defensive one. Re-
sponding to the debate over the legitimacy and proper
bounds of judicial review, Choper seeks to salvage the ju-
diciary’s constitutional function by confining it to ques-
tions of individual Iberties—presumably, that aspect of
constitutional guarantee most in need of protection
against the majoritarian political process.

Thus, Choper draws a fundamental distinction be-
tween individual liberties and states’ rights, asserting that
while individual liberties involve issuesof principle, states’
rights involve questions of practicality:

When government action abridges constitution-
ally ordained personal liberties, it seems likely
that, at least in view of short-run concerns for ef-
ficient public administration and businesslikeac-
complishment of laudable public objectives, the
commonweal would usually better be served by
compromising the interests seeking judicial pro-
tection. Thus, one of the major reasons for Feder-
alist oppositionto abill of rights was the fear that
it would inhibit effectivegovernment. .. .Consti-
tutional issues of federalism, on the other hand,
areadistinguishablespecies. One of the principal
purposes behind the abandonment of the Articles
of Confederation and the adoption of the Consti-
tution—if not the major purpose—was to estab-
lish a workable central government, one whose
authority was unquestionably limited but one
nonetheless with sufficient power to cope with
problems which prior experience had shown the
states incompetent to resolve separately and for
which national action was desperately needed.*

As aresult, because courts are less suited to the resolution
of pragmatic issues than the Congress and the President,
federalism questions are more properly the preserve of
the latter two branches. Presumably, the judiciary hus-
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bands its scarcepolitical resources for the individual rights
battles to which it is institutionally most suited.

Moreover, Choper notes numerous points of institu-
tional intersection between states’ rights and national politi-
cal interests, sufficient, supposedly, to preserve essential
aspects of state governance.* That, it will be recalled, was
the basis of the majority’s holding in Garcia.

Choper’s argument concerning the relationship be-
tween individual liberties and judicial solicitude has con-
siderable philosophical and historical merit.** Several
commentators, however, have taken issue with his now
virtually Court-sanctioned “Federalism Proposal,” argu-
ing, in effect, “that the political process is not necessarilya
reliable mechanism for protecting state autonomy, and to
that extent is an insufficient restraint on federal com-
merce power.”*

Howard, for example, contends that the Court’s Gar-
cia abnegation rests on two “erroneous suppositions,”one
institutional, the other political.#’ Institutionally, the
Court, along with academic supporters like Choper, as-
sumes “that the states play a major role in structuring the
national government.”* Under an older set of rules, that
assumption had considerable validity: state legislators se-
lected senators, states largely controlled electoral mecha-
nisms and determined the franchise, and the drawing of
congressional districts was a state responsibility.*

The old rules, however, no longer apply. The Senate
has long since become a popularly elected body. Numer-
ous judicial holdingsand U.S. laws virtually have federal-
ized the franchiseand national election standards, and the
Supreme Court has circumscribed state redistricting pow-
e r ~Thevesult hasbeen asevere truncation of the states’
ability to shape and influence national institutions and
processes.

Moreover, the states have suffered a corresponding
decline vis-a-vis supposed national “ “political‘safeguards.”*!
For instance, state political parties “do face a difficultand
very different political environment today.””* Gone are
the days of the powerful state “kingmakers.” In addition,
the nationalization of campaign finance has served to
“strengthen the financial bond between candidates and
national party committees and encourage state and local
parties to defer to the fiscal and organizational superiority
of their federal counterparts. ...”*

Finally, the intricate web of financial and regulatory
relationships characteristic of modern intergovernmental
relations is largely of federal designand dictate, the result,
in part, of broad interpretations not only of the commerce
clause, but of the spending, taxing, and war powers, and of
the Fourteenth Amendment. Theresult isoftena senseof
“top-downness” with the states castin the unenviablerole
of fiscal supplicants and regulatory enforcers.

Given such a scenario, Howard, among other legal
analysts,* has concluded that “it is no less legitimate and
proper for the Supreme Court to concern itself with assur-
ing the health of federalism than it is for the Court to
uphold individual liberties as such.”
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Exploringthe “Weak Essence” of Federalism:
South Carolinav. Baker

If Garcia was “thenew and clean slate on which to
inscribe the fisture jurisprudence of state-national rela-
tions,’theCourt’dirst markings on that slate leave a
dangerous message.>

Any assumptionsthat the doctrinal reversal in Garcia
would itself be overturned in the wake of personnel
changeson the Court orwould affect only issuesrelated to
the commerce clause were overturned within three years®’
with the Court’s decision in South Carolina v. Baker.*®

At issuewas the constitutionality of the Zax Equity and
Fiscal Responsibility Act of 1982 (TEFRA).* In relevant
part, the act withholds the federal income tax exemption
on long-term bonds issuedby state and local governments
unless the bonds are in registered form.%® South Carolina,
supported by the National Governors’ Association
(NGA), filed suit, charging that the act abrogated Tenth
Amendment principles and violated the doctrine of inter-
governmental tax immunity.®* The Supreme Court, in a
7-1 holding, disagreed with the state on both counts.®

Tenth Amendment Arguments Rejected

In support of its Tenth Amendment claim, South Car-
olina contended that TEFRA forced states to issue bonds
inregistered form only, effectivelybanning the issuance of
unregistered or bearer bonds.®* Defemng to the Court’s
reasoning in Garcia, the state argued that the political pro-
cess had failed to protect state interests because relevant
portions of TEFRA were “imposed by the vote of an unin-
formed Congress relying upon incomplete information.”®*
Be that as it may, the Courtrejoined that “nothingin Garcia
or the Tenth Amendment authorizescourtsto second-guess
the substantive basis for congressional legislation.”s

Intervening on behalf of South Carolina, NGA fur-
ther questioned the Tenth Amendment validity of the act,
arguing that resultant legislative, administrative transi-
tion, transaction, and interest rate differential costs di-
minished state sovereigntyby “commandeering . . . state
legislative processes.”® Once again, however, the Court
demurred to the Tenth Amendment thrust of the com-
plaint, suggesting that

“commandeering” is . . . an inevitable conse-
quence of regulating a state activity. ... That a
State wishing to engage in certain activity must
take administrative and sometimes legislativeac-
tion to comply with federal standards regulating
that activity is a commonplace that presents no
constitutional directive!”

Moreover, the Court found “NGA's theory of ‘comman-
deering’” disturbingand, finally, insupportable because it
“wouldnot only render Garciaa nullity, but would alsore-
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strict congressional regulation of state activities even
more tightly than it was restricted under the now over-
ruled National League of Cities line of cases.”¢*

Intergovernmental Tax Immunity Not Accepted

Nor was the Court more sympatheticto the plaintiffs’
contention that TEFRA unconstitutionally violated the
doctrine of intergovernmental tax immunity.®® Treating
the doctrine in its narrowest sense, Justice William J.
Brennan, Jr., writing for the majority, concluded that the
doctrine only prevents the federal government from di-
rectly imposing certain taxes on the states. Finding “no
constitutional reason for treating persons who receive in-
terest on government bonds any differently than persons
who receive income from other types of contracts with the
government,” the Court held that intergovernmental tax
immunity did not reach state bond income.™

Baker’s Impact

The constitutional importance of Baker can hardly be
overstated. According to one observer:

Baker has all the indicia of a landmark decision.
First, it isthe Court’s most extensivetreatment of
state sovereignty and the tenth amendment since
Garcia. Because it answers questions that Garcia
left open and generally extends Garcia’s ratio-
nale, Baker is likely to overtake Garcia as the
leading case on American federalism. Second,
Baker addresses a matter of acute political inter-
est. The Court’s decision upholds congressional
regulation of one of the most significant sources
of state and local revenue and does so in terms
that will permit even more extensive regulation
in the future. The importance of Baker makes the
decision’s doctrinal, substantive, and jurispru-
dential shortcomings especially disappointing.™

If Baker was the opening salvo in the post-Garcia in-
tergovernmental contest for power, the Court would ap-
pear to have severelyweakened the constitutional reserve
of the states. First, Baker appears to signal an evenfurther
retreat on the part of the Court away from principled
questions of federalism. Thus, while the Garcia Court left
the states largely to the mercy of the national political pro-
cess, it did so only after some analysis of the costs and bene-
fits of that process.”> Moreover, Garcia “did take care to
leave open some possibility [albeit a narrow one] of a state
sovereignty limitation on congressional powers. . ..”"

Baker, on the other hand, treats the need for such
analysis casually,’ saying that if a state is represented in
the national political process, any examinationof the out-
come of that process would amount to an inappropriate
second-guessingof congressional intent and method.” On
one reading, Baker

reduces the tenth amendment to a vacuous pro-
cedural presumption: unless a state can show it
was denied participation in national politics, the

Court will automatically find that the political
process provided it with sufficient protection.”™

This analytical posture calls into serious guestion
what actwould be sufficienttowarrant Court actiononbe-
half of the states. However, like the Garcia majority be-
fore it, the Baker majority did not “attempt any definitive
articulation. . .[of] the defects that might lead to invalida-
tion” of a congressionalstatute,”” except to suggest that a
state would have to prove the unlikely possibility “that it
was deprived of any right to participate in the national po-
litical process or that it was singled out in a way that left it
politically isolated and powerless.””® (Emphasis added.)

Additionally, Baker seems unconcerned with argu-
ments placing “the power of the states to raise revenue
[among] the core substantive guarantee[s] of the Ameri-
can federal system. ...”” Instead, any such discussionwas
left to Justice O’Connor in her lone dissent. O’Connor
criticized the Court for “never expressly consider[ing]
whether federal taxation of state and local bond interest
violates the Constitution.”® Moreover, she not only sug-
gested a breach of Tenth Amendment principles but ar-
gued “that the States” autonomy [maybe] protected from
substantial federal intrusions by virtue of the Guarantee
Clause of the Constitution.”8!

While the revenue-raising effects of the contested
portions of TEFRA may indeed be “de minimis,”® the
Court’sreasoning in Baker may give “Congressfree rein to
tax bond interest income unconditionally,”®3 a possibility
that could have a major impact on the fundraising capaci-
ties of the states.® Thus, “if there is any danger [in deci-
sions like Baker], it lies in the tyranny of small
decisions—inthe prospect that Congresswill nibble away
at state sovereignty, bit by bit, until someday essentially
nothing is left but a gutted shell.”8

The Spending Power in the Courts

The countervailing maelstroms created first by NLC
and then by Garciabarely brushed long-standing (but un-
settled) jurisprudence in the area of conditioned spending
under Article I, Section 8. As mentioned above, NLC side-
stepped the issuewhen Justice Rehnquist declined to “ex-
press ... [any] . ..view as to whether different results
might obtain if Congress [sought] to affect integral . . .
state.. .operations.. .under ...the spendingpower.. ..”%

Despite massive changes in the fiscal and regulatory
configurations of grants-in-aid, the federal judiciary has
remained generally consistent in its view of conditional
spendingover a span of nearly sevendecades.®’ The feder-
al courts have uniformly maintained that the decision to
enter into a financial contract, being voluntary as to both
parties, allows the grantor considerable discretion to at-
tach conditionsas long as the grantee “knowingly accepts
the terms of the ‘contract’.”®® As a result, state parties to
federal financial assistance have been denied relief from
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allegedly unconstitutional conditions because they “volun-
tarily submitted to federal law”,®® because the “participation
[was] purely at their option”;?® and because the acceptance
of the grant was “not compulsory on the state. . ..”!

In many respects, therefore, the spending power is
more far-reaching and less subject to limitsthan any other
Article I, Section 8 power of the Congress. According to
Albert J. Rosenthal,

the validity of an exerciseof the commercepower
(traditionally the most important vehicle for fed-
eral regulation) requires not only that there be
the necessary relationship between the legisla-
tion and interstate or foreign commerce but also
that such constitutional limitations as those pro-
tecting civil liberties and the autonomy of state
and local government not be breached. .. .Simi-
larly in the case of the taxingpower even though a
tax satisfiesthe comparativelyfew expressconsti-
tutional requirements it stillwill fail if it impinges
too greatly upon first or fifth amendment rights
or perhaps if it encroaches too far into the auton-
omy of the states.??

By contrast, “it is much less clear that conditional spend-
ing is invalid even when it invites forfeiture of individual
liberties or intrudes deeply into state autonomy.””

The Doctrine of Unconstitutional Conditions

In part, the problem of conditionsattached to federal
spendingis related to the much larger subject of so-called
“unconstitutional conditions.”* The idea is that govern-
ment, having the power to deny privileges, also has the
power to grant certain favors on its own terms, “including
the surrender of otherwise applicable constitutional
right.”® Thus, in the 19th century, the Supreme Court
ruled that part of a state’s power to exclude foreign com-
panies from engaging in local commerce included the au-
thority to grant such a privilege conditioned on the alien
corporation’ssurrender of its right to press legal claimsin
federal court.?

Such a tolerant approach to governmental power was
relatively short lived however.?” Beginning in the 20th
century, the Court ostensibly took quite the opposite ap-
proach, holding that government may not “condition its
largessupon the willingness of the [recipient] to surrender
a right he would otherwise be entitled to exercise.”®® The
term ostensibly iskey here, for while thisapproach has fre-
quentlybeen followed in dealing with individual rights,* it
has not held the same sway in dealing with states’ rights.
To date, the Court has found no area in which Congress
might not spend its way around what would otherwise be
the constitutional prerogatives of state power.

South Dakota v. Dole. Illustrative is the Court’s 1987
holding in South Dakota v. Dole.!® At issue in that case
were amendments to the Surface Transportation Assistance
Act designed to encourage states to raise their minimum
drinking age to 21. The 1984 amendments, titled the Na-

78 U.S. Advisory Commission on Intergovernmental Relations

tional Minimum Drinking Age Act,'** contained a threat to
withhold 5 percent of federal highway funds from states
that failed to impose the higher drinking age within the
first year after enactment and another 10percent if com-
pliance was not achieved by the second year.1%2

In challengingthe act, South Dakota relied partly on
the now familiar argument that the Congress may not
achieve indirectly through conditioned spending what it
cannot achieve directly through the other enumerated
powers. Not surprisingly, the Court rejected the state
claim, as it has done consistently in the past, countering
that Congress may use its spending prerogative to achieve
local goals as long as its activities are “in pursuit of the
general welfare,”** unambiguous so that states are “cog-
nizant of the consequences of their participation,”* re-
lated to “the federal interest in particular national
projectsor programs,”® and separate from “constitution-
al provisions [that] may provide an independentbar to the
conditional grant of federal funds.”'%

The Court’s fourth point is especially important be-
cause it was proffered in response to the second part of
South Dakota’s contention, that is, that relevant provi-
sions of the act, in essence, constituted an unconstitutional
condition. Hence, inasmuch as the 21st Amendmentappears
toplace the “regulation. ..of liquor. . .squarelywithinthe
ambit of those powers reserved to the States . . .,""% the
Congress, in implementing a minimum age, would seem
to “condition its largess upon the willingness of the
[states] to surrender a right which [they] would otherwise
be entitled to exercise. . ..”'%

Not only did the Court reject the state’s argument, it
used the opportunity to reformulate the doctrine of un-
constitutional conditions, stating now that the

“independent constitutional bar” limitation on
the spending power is not, as petitioner suggests,
a prohibition on the indirect achievement of ob-
jectives which Congress is not empowered to
achieve directly. Instead, we think that the lan-
guage in our earlier opinions stands for the unex-
ceptional proposition that the power may not be
used to induce the states to engage in activities
that would themselves be unconstitutional.!®

Put another way, by virtue of conditioning the receipt of
highway money on the states’ willingness to set the drink-
ing age at the national minimum, the Congress “induced
the states to engage in a constitutional activity, and, there-
fore, its exerciseof the spending power was legitimate.”"?

This newly reframed doctrine of unconstitutional
conditions unsettled several commentators, including
dissenting Justices Brennan and O’Connor. Reasserting
the doctrine in more familiar terms, Brennan contended
that “since States possess [the] constitutional power [to
regulate liquor under the Twenty-First Amendment], the
Congress cannot condition a federal grant in a manner
that abridges this right.”””’

Similarly,Richard Epstein, branding Dole “a statutory
end run around the twenty-firstamendment,”**?found the
Court’s opinion to be theoretically “unsatisfactory”:'*?
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Where conditions involve powersreserved to the
statesunder the tenth amendment, the Court has
traditionally required that the federal govern-
ment show a sufficiently compelling interest to
override the state interest. The danger that Con-
gress will leverage its broad spending powers to
subvert the twenty-firstamendment is as great as
the danger that it will leverage its power to sub-
vert the tenth amendment, and should be met
with the same judicial response. The state, in its
effortto decide whether or not to accept the con-
dition, has to decide whether it values the loss in
federal revenue more than it values its own inde-
pendence in setting the minimum age for liquor
consumption. In principle, if Congress has the
power to reduce highway revenues to the states
by five or ten percent, there is no reason why it
could not exclude any state from participation in
the program by cutting off its revenues entirely.
The power of discretion therefore allowsthe fed-
eral government to redistribute revenues, raised
by taxes across the nation, from those states that
wish to assert their independence under the
twenty-firstamendment to those that do not.!

AccordingtoJames Corbelli, the result of Dole is to extend
even further Congress’ already considerablespending reach
because “the Constitution only restricts congressional
power to place conditions on federal grants if those condi-
tions induce states to act unconstitutionally,”!5

Nevada v. Skinner. Corbelli’s conclusion was sup-
ported in a 1989ruling by the Ninth Circuit in Nevada v.
Skinner.!'¢ The case involved the first challenge to the na-
tional 55-65 mile per hour (mph) speed limit. Not unlike
the minimum drinkingage requirements that were the im-
petus forDole, the maximum federal speed regulations of
55 mph (in 1987, the speed limit was increased to 65 mph
on certain low-density roads) were added by amendment
to a long-since promulgated highway funding agreement.
Failure to comply would result in denial of all future fed-
eral highway aid to the non-complying state.!'?

Atissuein Skinnerwas a 1986 Nevada statute allowing
the state Department of Transportation to post speed lim-
its as high as 70 mph. The regulations contained a provi-
sion requiring the speed limit to be lowered at such time
that Nevada was threatened with the loss of highway aid.
Federal highway officials, responding within one minute
of the establishment of the first 70 mph stretch of road,
advised the state transportation department that all funds
would be withheld unless the speed limit was reduced.

Nevada sued against enforcement of the federal
speed provision, arguing that “the national limit violated
the ‘coercion’ limitation on the Federal Government’s
Spending Power.”'® At least theoretically, “in some cir-
cumstances the financial inducement offered by the Con-
gress might be so coercive as to pass the point at which
‘pressure turns into compulsion.”**

Relying heavily on the Supreme Court’s ruling in
Dole, and noting that “the coercion theory has been much

discussedbut infrequently applied in federal case law and
never in favor of the challenging party,” the circuit court
decided for the national government, upholding the fed-
eral speed limit.*® Judge Reinhardt’s opinion dismissed
the state’s claim in an early footnote:

Almost all the reservations about the permissible
scope of the federal spending authority have come
not from courts, but from commentators. In fact,
the parties have cited to us only one case—the gen-
erally discredited Supreme Court opinion in United
Statesv. Butler. ..—which declined to interpret ex-
pansively the congressional spending power.?!

Implied Preemption
and the Dormant Commerce Clause

[Clongress has a wonderful power that only
judges and lawyersknow about. Congress has the
power to keep silent. Congress can regulate in-
terstate commerce just by not doing anything
about it. Of course when congress keeps silent, it
takes an expert to know what it means. But the
judges are experts. They say that congress by
keeping silent sometimes means that it is keeping
silent and sometimes means that it is speaking. If
congress keeps silent about the interstate com-
merce that is not national in character and that
may just as well be regulated by the states, then
congressis silentlysilent, and the states may reg-
ulate. But if congress keeps silent about the kind
of commerce that is national in character and
ought to be regulated onlyby congress, then con-
gress is silently vocal and says that commerce
must be free from state regulation.'?

Garcia, Baker, and Dole were about national legisla-
tive power and what, from a certain state perspective,
appears to be an inexorable congressional expansion of
regulatory terrain. There is, however, another side to reg-
ulatory activity, one in which the congressional role is
merely implied or altogether nonexistent and in which the
judiciary, rather than playing the role of facilitator, takes
the lead.!? This has been the case in the increasingly ar-
cane doctrinal thicket of preemption.

Generally speaking, preemption doctrine rests on the
long-standing authority of the federal government to pre-
cludestate and local activitiesunder the supremacy clause of
the Constitution (Article VI, clause 2). Under that provision,
federal power, in someareas of regulation, must be exclusive
of state power on “the theory that the peoples of the several
states must sink or sMim together, and that in the long run
prosperity and salvationare in union and not division.”*?*

Simple on its face, the doctrine of preemption has
nonetheless been the constitutional progenitor of legal
claims and counterclaims dating almost to the nation’s
founding.'”® The result today is a confusing array of
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court-inspired principles which, in large part, place
preemption decisions in the hands of the federal judiciary.
Of particular note in this regard are the doctrine of im-
plied preemption or supersession and the so-called dor-
mant or negative commerce clause.!?

Judicial Power and implied Preemption

Unlike the dormant commerce clause, which springs
from a direct, though unstated, constitutional lineage,'*’
judicial preemption is initially rooted in statutoryinterpreta-
tion. A preemption occurs when the Congress ovemdes a
state statute. In many instances, the successor failure of such
an appropriation depends on the judiciary assuming the
character of constitutional umpire, balancing the intent of
the Congress against an alleged state interest.

Although preemptive intent is most clearly discerned
from “express” congressional declarations,'?® the courts
have typically sanctioned two additional forms of preemp-
tion, “implied” and “conflict”:

Absent explicit pre-emptive language, Congress’
intent to supersede state law altogether may be
found from ¢ ‘a scheme of federal regulation ...
S0 pervasive asto make reasonable the inference
that Congress left no room for the States to sup-
plement it,” because ‘the Act of Congress may
touch a field in which the federal interest is so
dominant that the federal systemwill be assumed
to preclude enforcement of state laws on the
same subject,” or because ‘theobject sought to be
obtained by the federal law and the character of
obligations imposed by it may reveal the same
purpose.’” Even where Congresshas not entirely
displaced state regulation in a specificarea, state
law is pre-empted to the extent that it actually
conflicts with federal law. Such a conflict arises
when “compliance with both federal and state
regulations is a physical impossibility.”*?

Regardless of form, the actual preemptive order is based
on judicial analysis of federal legislative intent.

In its earliest applications, the Supreme Court tended
to perceive “broad preemptive intent in virtually all feder-
al legislation.”t*® Such complete deference to federal reg-
ulatory authority, however, was replaced, during the
1930s, with an approach more solicitousof state interests.
Thus, the Court required that “preemptive intent be
‘clearly indicated’ and ‘definitely expressed’ within . . .
statutory language.”**! In the absence of clear delineation
of congressional purpose, state law stood.

The 1940ssaw yet another change in the judicial atti-
tude. Thus, in Hines v. Davidowitz,** the Supreme Court
asserted:

There is not . . .any rigid formula or rule which
can be used as a universal pattern to determine
the meaning and purpose of every act of Con-
gress. .. .[The judiciary’s] primary function is to
determine whether, under the circumstances of
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[a] particular case, [a state] law stands as an ob-
stacle to the accomplishment and execution of
the full purposes and objectives of Congress.!3

In fact, the Hines standard was “sobroadly phrased and in-
herently adaptable that congressional intent to preempt
could be found in virtually any area of comprehensivefed-
eral legislation.”3

Although Hines remains controlling in many respects,
the Court has sought, in recent years, to narrow the stan-
dards by which afederal preemption may be presupposed,
exhibiting a general unwillingness to supersede state ac-
tion under the ambiguous circumstances of vague con-
gressional intent.'* As early as 1963, the Court began to
espouse the position

that federal regulation of a field of commerce
should not be deemed preemptive of state regula-
tory power in the absence of persuasivereasons—
either that the nature of the regulated subject
matter permits no other conclusion, or that Con-
gress has unmistakably so ordained.“136

Moreover, the Court has relied increasingly on the rela-
tively simple “dual compliance” mode of preemptive anal-
ysis, inquiring less whether a state action frustrates some
broad congressionalpurpose and more whether conformi-
ty with both federal and state law is literally impossible.'”
Recent case law in the field of nuclear regulation is illus-
trative of contemporary Court doctrine.

InEnglishv. General Electric Company,'*® a unanimous
Court held that a nuclear facility employee may sue for
state tort relief despite federal preemption of the “entire
field of nuclear safety concerns.”** Although Section210
of the Energy Reorganization Act of 1974 grants a federal
administrative remedy to aggrieved nuclear employees,
the Court refused to rule that the section preempted state
remedies, noting that the fact that “every subject that
merits congressional legislation is, by definition, a subject
of national concern . ..cannot mean .. .that every federal
statute ousts all related state law. . ..”'%°

To a considerable extent, the English decision fol-
lowed the logic espoused in two earlier cases of nu-
clear-related litigation: Silkwood v. Kerr-McGee'*! and
Pacific Gas & Electric Company v. State Energy Resources
Conservationand Development Commission.'** The former
case revolved around the decedent claim of Karen Silk-
wood, who was allegedly contaminated by plutonium
while a Kerr-McGee employee. Specifically before the
Court was Kerr-McGee's contention that federal law
preempted the state-authorized award of punitive dam-
ages for conduct related to radiation hazards. Given that
the Court had previously recognized congressional occu-
pation of the field of nuclear safety,'4* Silkwood required a
deftjudicial balance between “the States’ traditionalauthor-
ity to provide tort remedies to their citizensand the Federal
Government’s express desire to maintain exclusive regulato-
ry authority over the safety aspects of nuclear power.”!4

In Silkwood, the Court tipped the scales toward
long-standing state prerogatives. Despite near-exclusive
federal guardianship over the nuclear industry, the Court
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interpreted congressional silence on remedies for radi-
ation injuries, together with a failure to provide federal
remedies to persons injured by corporate nuclear miscon-
duct, as sufficient sanction for state-authorized redress.
The upshot of both Silkwood and English is that “evencon-
gressional goals that are tightly-stated will be interpreted
narrowly when testing traditional forms of state action for
conflict with those goals.”*%

AtissueinPacific Ggswas a Californiamoratorium on
certification of new nuclear plants pending development
of means to dispose of high-level radioactive waste.
Preemptive conflict in the case emerged “from the inter-
section of the Federal Government’s efforts to ensure
that nuclear power is safe with the exercise of the historic
state authority over the generation and sale of electric-
ity.”146 Again, a unanimous Court deferred to traditional
state authority, noting that although federal preemption
of the field of nuclear safety is complete, the state’s eco-
nomic rationale for the plant stoppage lay outside the fed-
erally occupied field. Moreover, the justices declined to
give a broadly preemptive reading to the Atomic Energy
Act’s implied purpose of promoting the nationwide use of
nuclear power. Rather, the Court asserted that had the
Congress intended to develop nuclear generation “at all
costs,”’ it would have specifically barred state actions
prohibiting its utilization.

Whatever current Court doctrine, preemption re-
mains a mine field of shifting standards, difficult for even
the most astute constitutional scholars to pinpoint with
unerring accuracy or to “reduce . . . [to] general formu-
| a ~. ’Orecemmentator places preemptive decisionswith-
in the general judicial ambit of balancing essential interests,
noting that the courtswill infer a “heavypresumptionagainst
preemption” where state law is seen as safeguarding the “vi-
tal interestsof state citizens.”*> Another places supersession
doctrinewithin a broadly historical/ideclogical context, argu-
ing that preemption is far more likely to be deduced when
the Court adheres to a generally nationalistic philosophy
than when its prevailing tendency is to view “state and feder-
al governments as partners.”*%

It is at least possible to assume that the Supreme
Court’spresent inclination to defer to traditional state in-
terests is a politically appropriate and philosophically ac-
countable response to Garcia. Hence,

By declining to infer preemption in the face of
congressional ambiguity, the Court is not inter-
posing ajudicial barrier to Congress’will in order
to protect state sovereignty—an interposition
that would violate Garcia—butis instead further-
ingthe spirit of Garciaby requiring that decisions
restricting state sovereigntybe made in a deliber-
ate manner by Congress, through the explicit ex-
ercise of its lawmakingpowerto thatend. ...[T]o
give the state-displacing weight of federal law to
mere congressional ambiguity would evade the
very procedure for lawmaking on which Garcia
relied to protect state interests.!*

Viewed another way, to make the judiciary — “theor-
gan of the federal government most insulated from state

influence and the organ traditionally most feared by the
states”'>—the primary locus of preemptive decisions
would seem to be at the least inconsistent with the prem-
ise of Garcia, at the most, a rather cynical and draconian
judicial ploy. On such an understanding, the Court’scur-
rent approach to preemption may be seen as ideologically
consistent with Garcia’s assumptions of national political
aegis. Indeed, in the post-Garcia climate, of potentially
greater philosophical concern than preemption, with its
basic congressional and thus “political” foundation, may
be the wholly court-centered dormant commerce clause.

Judicial Power
and the Dormant Commerce Clause

[T}he nature and scope of the negative function
of the commerce clause . . . is not the simple,
clean-cutting tool supposed. Nor is its swath al-
ways correlative with that cut by the affirmative
edge, as seems to be assumed. For clearly as the
commerce clause has worked affirmatively on the
whole, its implied negative operation on state
power has been uneven, at times highly variable.
More often than not, in matters more governable
by logic and less by experience, the business of
negative implication is slippery. .. .[T]he history
of the [dormant] commerce clause has been one
of considerable judicial oscillation.!*?

Although dormant commerce clause theory'* is not,
strictly speaking, a doctrinal offshoot of preemption, it often
is considered a constitutional kissin” cousin. Hence, while

preemption chailenge[s] involve . .. questions of
congressionalintent in light of the delicate inter-
relationships between federal and state power, . ..
dormant commerce clause chaltenge[s} involve.. . .
stateregulation[s] alleged to be repugnant to the
federal government’s enumerated powers. . ..1s

In either case, the outcome may diminishstateactivity
by virtue of federal judicial order. Where the judicial role
in preemption cases may be that of mediating congressio-
nal intent, in dormant commerce clause litigation, it rises
to the status of constitutional conductor, for the dormant
commerce clause assumes no particular congressional role,
inferring, rather, that “the commerce clause, by its own
force, prohibits discrimination against interstate commerce,
whatever its form or method. . ..”**¢ (Emphasis added.)

Specifically, dormant commerce clause theory pre-
sumes to avert the “economicbalkanization of the United
States ... ,”'*" by virtue of the self-bestowed court power
to determine whether a state regulation, in the absence of
any congressionalaction in the area, impedes the flow of
interstate commerce.™® In such cases, the courts look to
“the nature of the state regulation involved, the objective
of the state, and the effect of the regulation on the nation-
alinterest incommerce.”** Thus, “thecourts. ..make. ..
what amount to . . . intrinsically legislative determina-
tion[~hs to whether a particular type of commerce re-
quires exclusiveregulation.”*¢ Thebottom line, according
to Laurence Tribe, appears to be:
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Evenjudges.. .ordinarily hesitant about feder-
al judicial intervention into legislative choice
tend to support a relatively active role for the
federal judiciary “when the centrifugal, isolat-
ing or hostile forces of localism are manifested
in state legislation.”!¢!

Sample Cases. Illustrative of the Supreme Court’s
contemporary approach to dormant commerce clause is-
sues is Tyler Pipe v. Washington.'*? At issue in Tyler was a
state manufacturing tax that partially exempted local
manufacturers selling intrastate. That exemption was
found to discriminate against manufacturers engaged in
interstate commerce.!®? Significantly,the Court overruled
a previous decision upholding the same state tax,'¢* now
applying to state taxation schemes generally “ “‘whatmight
be called internal consistency —thatisthe tax must be such
that, if applied by every jurisdiction,’ there would be no
impermissibleinterference with free trade.”!¢’

Although dormant commerce clause analysescontain
a strong presumption against discriminatory activity,
courts have not been entirely unsympatheticto local pref-
erence schemes. Indeed, starting in 1976,the Court began
fashioning a “market participant” exception to the dor-
mant commerce clause. In Hughes v. Alexandria Scrap,¢
forinstance, the Court ruled that where a state acts not as
aregulator, but asa “purchaser, in effect,”*¢” it frees itself
from dormant commerce clause scrutiny, for “nothing in
the purposes animating the Commerce Clause prohibitsa
State, in the absence of congressionalaction, from partici-
pating in the market and exercising the right to favor its
own citizens over others.”!#

In Reeves, Inc. v. Stake'® and White v. Massachusetts
Council of ConstructionEmployers,'™ the Court further ex-
panded its discussion of market participant immunity, reit-
erating and attempting to clarify the two prongs of
Alexandria Scrap. First, a state seeking immunization must
be analogousto a private trader, that is, it mustbe engaged in
the enterprise as opposed to the regulation of commerce.
Second, the Court again recognized the right of a state
to act “as guardian and trustee for [its] people.”*”* More-
over, the Court acknowledged the importance of state
“experimentation in things social and economic.”!"

Notwithstanding the above, the Court’s foray into
market-participant immunity has proved an uneasy and
“erratic” journey.'” Its most recent decisions suggest pos-
sibledissatisfactionwith the rule.™ Hence, in South Cen-
tral Timber Development v. Wunnicke,*” the Court
expressed some disquietude over its inability theretofore
to establish “the precise contours of the market-partici-
pant doctrine. . ..”'® A plurality refused to grant an ex-
emption to Alaska’srequirement that timber produced in
the state (includingthat destined for foreign markets) be
processed in the state. In rejecting Alaska’s claim, the
Court noted “the presence of ‘foreigncommerce, a natu-
ral resource, and restrictions on resale, ...”” further as-
serting that the market participant “doctrine is not carte
blanche to impose any conditions that the State has the
economic power to dictate. ...”"”
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In New Energy Companyof Indiana v. Limbach,'™ the
Court refused to entertain Ohio’s contention that its
award of a tax credit for ethanol manufactured in Ohio (or
in any other state granting reciprocal credits to Ohio pro-
ducers) placed it beyond commerce clause scrutiny as a
market participant. Indeed, in a unanimous holding, the
Court declared that the “Ohioaction ultimately at issue is
neither its purchase nor its sale of ethanol, but its asses-
sment and computation of taxes—a primeval governmental
activity.”' (Emphasis added.) Thus, a state seeking mar-
ket participant immunity must be able to demonstrate a
clear analogy “to the activity of a private purchaser.”'®

Nor were the justices sympatheticto Ohio’sclaimthat
the discrimination in question was implemented on the
basis of the state’straditional duty to guard the health of its
citizens. On the contrary, the Court remarked that while

the protection of health isa legitimate state goal,
.. .there is no reason to suppose that ethanol
produced in a State that does not offer tax advan-
tages to ethanol produced in Ohio is less healthy,
and thus should have its importation into Ohio
suppressed by denial of the otherwise standard
tax credit.!®

Critics’ Questions. Market-participant exemption or
no, the dormant commerce clause remains a theoretically
uncertain basis for judicial regulation of state action. The
Court itself has not infrequently acknowledged its own
tendency to oscillate where the negative implications of
the commerce clause are asserted.

Its more severe critics attribute such vacillation to
the obscure, if not nonexistent, constitutional founda-
tions of the doctrine. For instance, Martin Redish and
Shane Nugent maintain that “there isno dormant com-
merce clausetobe found within the text or textual struc-
ture of the Constitution”:!#2

Ultimately, we conclude that the dormant com-
merce clause is invalid because it reverses the po-
litical inertia established by the Constitution.
Under the dormant commerce clause, the federal
judiciary .. ,makes the initial legislative judgment
whether state regulation of interstate commerce
isreasonable. If the Court strikes down economic
regulations, the statesmust somehow force Con-
gressto reverse the decision of the Court through
legislation—a process made difficult because of
Congress’sinherent political inertia. Our histori-
cal and textual analyses lead us to conclude that
this is clearly not the plan of the Constitution.'®

More significant, in a recent and vigorous dissent, Jus-
tice Scaliacalled into question the clause’sjurisprudential
logic, constitutional validity, and practical outcomes:

It takes no more than our opinionsthis Term. ..
to demonstrate that the practical results we have
educed from the so-called “negative” Commerce
Clause form not a rock but a “quagmire.” Nor is
this a recent liquefaction. The fact is that in the
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114yearssince the doctrine of the negative Com-
merce Clause was formallyadopted as holding of
this Court, and in the 50 years prior to that in
which it was alluded to in various dicta of the
Court, our applicationsof the doctrine have, not
to put too fine a point on the matter, made no
sense. . . . The historical record provides no
grounds for reading the Commerce Clause to be
other than what it says—an authorizationfor Con-
gress to regulate commerce. . . .[TJo the extent that
[the Court has] gone beyond guarding against
rank discrimination against citizens of other Sta-
tes—which is regulated not by the Commerce
Clause but by the Privileges and Immunities
Clause—the Court for over a century has en-
gaged in an enterprise that it has been unable to
justify by textual support or even coherent non-
textual theory, that it was almost certainly not
intended to undertake, and that it has not under-
taken very well.*® (Emphasis added.)

Despite Justice Scalia’s admonition that original judi-
cialregulation of state activityunder a congressionalgrant
of power maybe constitutionallydubious, itis unlikely that
the Gourtwill soonreject (nor is it by any meansuniversal-
ly concededthat the Court should reject)its dormantcom-
merce clause jurisdiction.

Granted, the market participant exemption may re-
flect “a consciouschoice by the Court to limitthe reach of
the dormant commerce clause in order to protect impor-
tant state interests,”**% however, the doctrine remainsrel-
atively nascent and untested. Moreover, the “mix of
justifications” employed for its application—“the sensed
rightness that citizens comprising political units may dis-
pense their own property as they see fit; the values in a
federalist system of facilitatinglocal experimentationand
differentiated responses to different local needs; the re-
duced risk that marketplace preferences pose to the dor-
mant commerce clause’s goal of economic nationalism;
and formal and institutional considerationscounselingju-
dicial restraint in this distinctive setting”'*—may signala
particular instance of the sort of general dormant com-
merce clause confusion that has so dogged Court and com-
mentators alike. Hence, while market participant immunity
may allow the post-Garcia Court to extricate itself somewhat
fromthe problems that the dormant commerce clause pres-
ents for the “political safeguard” theory of federalism, its
practical manifestations remain to be seen.'®’

The Negative Impact
of the Fourteenth Amendment

The federal courts have long employed the Four-
teenth Amendment'® and its derivative legislation'® asa
means to implement equal protection and due process

claims against state and local governments,'® [ronically, in
recent years, they have not been averse to using the same
constitutional foundation to strike down local race-conscious
remedies.’”* Of particular interest in this regard is the
Court’sruling in Qly & Richmond V. JA. Croson."?

Atissue in Crosonwasa 1983Richmond city ordinance
requiring prime contractorsto whom the city awarded con-
struction contracts to subcontract at least 30 percent of the
dollar amount of the contract to one or more minoritybusi-
ness enterprises (MBEs). It is important to note that the
city’s plan was not unique. Richmond, like numerous juris-
dictions across the country, had been encouraged to imple-
ment such programs when the Supreme Court upheld a
similar congressional plan in 1980.1

Although Croson is difficultto unravel, due in large
part to the multiple opinions, it is significant because of
the Court’sdistinctionbetween federal and stateremedial
powers. Hence, the Court had upheld the earlier congres-
sional plan, despite any findingsof specificdiscrimination,
because it approached its decisional task “with appropri-
ate deference to Congress [as] a co-equal branch. ..”%
and because it found the Congressto have “uniquereme-
dial powers under Section 5 of the 14th Amendment”:!%
(emphasis added)

Here we deal . . . not with the limited remedial
powers of a federal court, for example, but with
the broad remedial powers of Congress. It is fun-
damental that in no organ of government, state or
federal, does there repose a more comprehensive re-
medial power than in the Congress. . ..1%

Nevertheless, the city and its supporting amici,’
asked the Court to treat Richmond’s plan with the same
respect it had accorded the congressional set-aside, argu-
ing that, “It would be a perversion of federalism to hold
that the federal government has a compelling interest in
remedying the effects of racial discrimination in its own
publicworks program, but a city government does not.”**

Because the [fourth circuit] court of appeals in
this case has imposed on state and local govern-
ments more exacting requirements than Fullilove
appliedto the federal government,state and local
governmentsface an unjustified double standard.
The federal government, in the exercise of its
spending power, is permitted to prescribe reme-
dies for past discrimination that apply in every
state and every municipality. But in identical cir-
cumstances, state and local governments—with
their vastly greater familiarity with local history
and conditions—aredisabled from actingsimilar-
ly to remedy discrimination.”®

In her opinion, Justice O’Connor rejected the munici-
pal claim, pointedly reminding states and localitiesthat:

The Civil War Amendments. . .worked a dramatic
changein the balance between congressional and
state power over matters of race. ...That Con-
gressmay identify and redress the effects of soci-

U.S. Advisory Commission on intergovernmental Relations 83



—

ety-wide discrimination does not mean that, a
fortiori, the State(s] and their political subdivisions
are free to decide that such remedies are appropri-
ate. Section 10of the Fourteenth Amendment isan
explicit constraint on state power, and the States
must undertake any remedial efforts in accor-
dance with that provision. To hold otherwise
would be to cede control over the content of the
Equal Protection Clause to the 50 state legisla-
tures and their myriad political subdivisions.2?

Despite the Court’s continuing ambivalence on the
subjectof affirmativeaction, Crosorn would appear to place
significant hurdles in the way of state and local jurisdic-
tions hoping to implement remedial programs. The opin-
ion strongly suggeststhat these governmentsbackup such
plans with very specificdocumentation of past de jure dis-
crimination.?! Such rigorous documentation, however,
may provea perilousundertaking because “specificadmis-
sion of past discrimination could expose a state or local
governmentto liability in damages. ...”?? Ironically, “re-
quiring such an admission [may] . ..deter voluntary ef-
forts to eradicate the effects of past discrimination.”?

In the absence of demonstrable proof, the Court will
probably sanction only set-aside programs employing
race-neutral criteriasuchasthose aimed at “economically
and socially disadvantaged persons.”®* Apparently, even
if such race-neutral plans “disproportionatelyaid a partic-
ular minority group, they do not violate the equal protec-
tion clause unless a plaintiff can prove that they were
adopted with the intent to discriminateagainst a particular
racial or ethnic group.”? (Emphasis added.)

Finally, it ispossible, though by no means certain, that
stateand localjurisdictions may still be able to implement
somewhat attenuated race-conscious remedies if such
programs do not employ criteria that the Court might in-
terpret as “rigid numerical quota[s],”®® but rather only re-
quire “special efforts to contact minoritygroup~.” ~~~

Conclusion

Whether as legislative facilitator or constitutional
bellwether, the federal judiciary can have a profound im-
pact on independent state action, limiting state and local
power under the imperativesof Articlel, Section8andthe
Fourteenth Amendment. There is, however, an affirma-
tive regulatory side to the long-standing relationship be-
tween the federal courts and the state political branches.
That concept will be explored in detail in the next chapter.
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Regulatory Consequences
of a New Public Law Model

The types of cases discussed in the previous chapter
involve federal courts telling state and local governments
what they cannot do. Some of the nation’s most controver-
sial judicial decisions, however, include directives telling
those governmentswhat they must do, in other words, “af-
firmativelyprescribing governmental policy.”” Duringthe
nearlyfour decadessincethe Supreme Court held that the
federal district courts” “proximity to local conditions”
made them uniquely qualified to manage school desegre-
gation efforts,? the federal judiciary has routinelyengaged
in the legislative- and executive-like enterprises of re-
structuring school districts, revamping prisons and jails,
relocating public housing, reforming mental institutions,
remediating environmental disputes, and rearranging
union composition and practice.

Traditional vS. Public law litigation

Federal judicial involvement in aspects of state and
local governmentoperations datesfrom Brown II's* rather
vague delegation to the trial courts of primary supervisory
responsibilities in school desegregation cases.’ From that
point on, the lower courts have been coping with the diffi-
cultiesthat inevitably arise when the judiciary turns “from
dispute resolution to governance”®—in other words, the
difficultiesthat arise when courts move from “traditional”
to “public law” litigation.

Abram Chayes, who in 1976 coined the term “public
law litigation,”” explains the distinctions in some detail:

In the classical model . . ., litigation is bipo-
lar: two parties are locked in a confrontational,
winner-take-all controversy. Second, the process
isretrospective, directed to determining the legal
consequences of a closed set of past events.
Third, right and remedy are linked in a close, mu-
tually defining logical relationship. Fourth, the

lawsuit is . . .bounded in time: judicial involve-
ment endswith the determination of the disputed
issues.. ..[And]the impactis limited to the (two)
parties before the court. Finally, the whole pro-
cess is party initiated and party controlled. The
judge is a passive, a neutral umpire. . ..?

In the contemporary model, the parties to the litiga-
tion and the matter in controversyare amorphous,defined
asthe proceedings unfold rather than determined by legal
theories and concepts. Second, the lawsuit is prospective
rather than historical. Third, because the relief sought
looks to the future and is corrective rather than compen-
satory, it is not derived logically from the right asserted.
Instead, it is fashioned ad hoc, usually by a quasi-negotiating
process. Fourth, prospective relief implies continuingju-
dicial involvement. Because the relief is directed at gov-
ernment or corporate policies, it will have a direct impact
that extendsfar beyond the immediate parties to the law-
suit. All of these features press the trial judge into an ac-
tive stance, with large responsibilities for organizing the
case and supervising the implementation of relief?

The distinction between the traditional negative in-
junction and the newer affirmative mandate, or so-called
public law model, is important on at least two levels. An
order to cease a discriminatory tax scheme, for instance,
may result in the futurelossof staterevenue. However po-
litically unpalatable, that loss may be replaced with other
revenue-raising schemes or business incentives. Affirma-
tive judicial mandates, on the other hand, may call for an
immediate (and sometimes substantial) expenditure of
funds, requiring the reallocation of resources and legisla-
tive preferences, often for some unspecified future.?

In addition, the traditional negative judicial model
and the so-called public law model differ considerably on
jurisprudential grounds. In “traditional” litigation, a judi-
cial decree usually signals the end of a legal battle:

Money damages are preferred over equitable re-
lief,and satisfactionof the judgment commonlyis
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a one-time affair. Just the oppositeis true in pub-
lic law litigation: issuanceof the decree likely be-
gins a stage in the litigation at least as long if not
longerthan thetrial that preceded it. Equitable
remedies are favored over money damages. Re-
lief iswide-ranging, typically requiring effortby
many layers of government. Implementation
frequently intimately involves judges—usually
federal judges—in day-to-day operations of
state government.”

The differences between the two models, then, are
both structural and philosophical.

Moreover, recourse to this new public law model
hasbeen facilitated over several decadesby broad inter-
pretations of constitutional and statutory causes of ac-
tion. In particular, the now sweepingscope of 42U.S.C.
Sec. 1983 (Civil Rights Act of 1871)'2 has allowed for
countless public lawsuits against local government and
state and local officials.

Applauded by some as an effectiveremedy to institu-
tional obstinacy,! the new public law litigation is believed
by others to be at least constitutionally ambiguous; at
most, a constitutionallyillegitimatebasis for the increas-
ing tendency among federal district judges to act “as [the]
day-to-day managers and implementors” of affairstradi-
tionally in the purview of state elected officials.* Yet, until
recently, “the Supreme Court has maintained a near
Sphinx-likesilence”!s on the affirmative power of the low-
er federal courts.* Its rather bewilderingbreach of that si-
lence in 1990, by virtue of its opinion in Spallone v. United
States, merits discussion.

Spallone v. United States
and the limits of Court Power

At issue in Spallone v. United States'” was the City of
Yonkers long-standing litigation over segregation in pub-
lic housing.'® Ultimately, the city was found liable for in-
tentionally promoting racial segregationin public housing
in violation of Title V111 of the Civil Rights Act of 1968%
and the equal protection clause of the Fourteenth
Amendment. Following considerable discussion over the
terms of a nonspecificcourt order to remedy the situation,
parties to the suit agreed in 1988to a consent decree set-
ting forth “certain actions which the City of Yonkers
[would]take in connectionwith a consensualimplementa-
tion .. .of the housing remedy order.”® The consent de-
cree was approved by a 5-2 vote of the city council.

Notwithstanding council approval, the city failed to
fulfillits legal obligations, hopingfirstto exhaustall appel-
late remedies, even though the court had not granted a
stay of execution. In response, the districtcourt entered a
more detailed Long-Term Plan Order, requiring the city to
adopt a remedial legislative package or be held in con-
tempt of courtand subjectingit to escalating dailyfmesif it
violated the court’sorders. Significantly, the courtapplied
the threat of contempt and its attendant fines not only to
the city but to individual council members as well.*
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Despite the increasingly heavy hand of the district
court, the city council defeated a resolution to adopt ap-
propriate legislation in a timely manner, prompting the
courtto hold the city and four majority council members in
contempt. On appeal, the finding of contempt and the
applicationof fineswas upheld by the court of appeals.?
The U.S. Supreme Court accepted the case for review on
the relatively narrow but important issue of “federal judi-
cial power against individual [local] legislators.”? On con-
sideration of that problem, a divided Court reversed.?*

In his opinion for the majority, Chief Justice William
Rehnquist found a “significantdifference” between fines
imposedagainsta city and those levied against recalcitrant
councilmen:

Sanctionsdirected against the city for failure to
take actionssuchasthose required by the consent
decree coerce the city legislatorsand, of course,
restrict [their] freedom . . .to act in accordance
with their current view of the city’sbest interests.
...But . ..imposition of sanctionson individual
legislators is designed to cause them to vote, not
with aviewto the interests of their constituents or
of the city, but with a view solely to their own per-
sonalinterests. ...Suchfines thus encourageleg-
islators, in effect, to declare that they favor an
ordinance not in order to avoid bankrupting the
city for which they legislate,but in order to avoid
bankrupting themselves.*”

Individual sanctions, according to the chief justice,
cause “amuch greater perversion” of the local democratic
process than do coercive measures aimed at government
as the offending entity.?

Missouri v. Jenkins
and the Breadth of Court Power

Three months later, a different set of circumstances
and a different configurationof justiceswere willing to tilt
the constitutional balance away from local autonomy and
toward the defense of Fourteenth Amendment rights in
deciding Missouri V. Jerkins.?” Like Spallone, Jenkins in-
volved protracted litigation, begun in 1977 when the Kan-
sas City, Missouri, School District (KCMSD) and a group
of students proved that KCMSD and the state operated a
system of segregated schools.?®

As aresult of the civil rights violation, a district court
issued an order providing detailed remedies and setting
forth the financing necessary to effect implementation.”
Because Missouri’s constitution and statutory law limited
the amount of money the school district could raise to
meet its share of the financial obligation, the court as-
sessed most of the costs to the state.®

For several reasons, the case was appealed. Although
the court of appeals affirmed all findings of liability and
much of the remedial order, it disagreed with the district
court’s allocation of the financial burden, suggesting, in-
stead, that the costsbe divided equally between the state
and the school district?’ Throughout the appeal, proceed-
ingsbefore the district court continued, with KCMSD pro-
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posing, and the court approving, an expensive magnet
school plan. In the face of voter and legislative resistance,
unfunded school district costs began increasing, even
without the recommended 50-50 split.

Meanwhile, the district court, still concerned about
the relative abilities of the two parties to meet their esca-
lating financial obligations, concluded that the state bore
primary responsibility for the unconstitutional conditions
that prompted the litigation in the first place and deter-
mined that costs shouldbe distributed accordingto a75-25
ratio, with the state bearing the major burden. It was ob-
vious that KCMSD would be unable to finance its share.
As aresult, the court ordered that the schooldistrictprop-
erty tax be raised beyond the limits imposed by the Mis-
souri Constitution.

On appeal to the 8th Circuit Court of Appeals, the ac-
tion of the district court was upheld.*2 The appeal court’s
only objectionto the ruling was that in the future the dis-
trictcourt should not set tax rates itself,but rather “should
authorize KCMSD tc submit a levy to the state tax collec-
tion authorities and should enjoin the operation of state
laws hindering KCMSD from adequatelyfundingtherem-
edy.” Thereafter, the state requested that the U.S. Su-
preme Court review its complaint, arguing that the
property tax increase violated Article III, the Tenth
Amendment, and principles of federal-state comity.

Although the Supreme Court reversed the district
court’s direct imposition of a tax increase as “not only in-
trud[ing] on local authority but circumvent{ing] it alto-
gether,”** the majority nonetheless upheld, on principle, the
appellate court’s strategy prohibiting the operation of state
laws that prevent local jurisdictions from meeting court-im-
posed financial obligations.* In its ruling, the Court argued
that “state policy must give way when it operates to hinder
vindication of federal constitutional guarantees.”3¢

Subtle Distinctions and Mixed Messages

Inthe end, both Spallone and Jenkins hinge on judicial
nuance. The Supreme Court, for example, readily admits
that whether fines are levied against governmental struc-
tures or governmental officials, they may be expected to
alter a legislator’s view of the “publicinterest” artificially.
Fines againstgovernmentsapparentlywould force elected
representatives to engage in the acceptable legislative
task of balancingpublicgood againstpublic opinion, while
finesagainstindividualswould force them to abrogate leg-
islative duty altogether in favor of naked economic
self-interest.’” Moreover, a federal judge may circumvent
state policy, including state constitutional policy, but not
viathe direct imposition of a tax—at least not until all oth-
er avenues have been tried and tested.*®

If Spallone and Jenkins appear to tender only minimal,
and at that somewhat oblique, guidance, it is because, as
one observer noted, Spallone and Jenkins “offer little be-
yond the bland proposition that district court remedial
powers are broad but ‘not unlimited’.”* Hence, the Jen-
kins majority suggested that federal courts may choose
from a variety of corrective measures, including the indi-

rect imposition of local taxes, to alleviate unconstitutional
conditions.® Conversely, the Spallone majority made its
focal point “the doctrine that a court must exercise ‘the
least possible power adequate to the end proposed’.”#!

The likely interpretation of the opinions in these
cases is a fundamental philosophic disagreement within
the Court’s ranks:

Since Brown II's ambiguous charter to desegre-
gate schools “with all deliberate speed,” the con-
troversy over judicial intervention has often
turned on the extent to which undeniably culpa-
ble local elected officials deserve the deference
of appointed federal district court judges. One
view, adopted by Spallone and elaborated uponin
the Jenkins concurrence, emphasizes local auton-
omy, regards states as sovereign fortresses, and
tends to equate popular sovereignty with majority
rule. The alternative view, articulated by Jenkins
and the Spallone dissent, is less certain of the legiti-
macy conferredby electoral majorities and offersa
functionalaccount of the constitutional division of
authority, one which rejects the language of im-
pregnable boundaries and separate spheres.*?

Thekinds of issuespresented to the Court in Spallone
and Jenkins implicateall of the related philosophicdichot-
omies that have plagued the nation since its inception—
national power versus state autonomy, judicial review
versus majoritarian preferences, individual rights versus
democratic self-governance, and governmental interests
versusprivate moraland legal claims. It is unlikely that the
justices will soon develop any definitive answers to the
questions surrounding the affirmative institutional pow-
ers of federal district courts. In the meantime, the consti-
tutional and practical dilemmas of judicial remediation
remain unsettled.

Hard Constitutional Choices:
Federalism, Separation of Powers,
Individual Rights, and the Custodial Institution

Almost from the start, the transformation of the dis-
trict court role from supposedly neutral arbiter to explicit-
ly political participant, as prompted by the public law
model, has engendered controversy. In part, the conten-
tion arises from issues of practical competence. Are
judges, by training, experience, institutional position, and
administrative capacity, well suited to the task of managing
political institutions on a long-term basis?** The contro-
versy also involves questions of constitutional legitimacy,
relating to separation of powers and federalism princi-
ples.* The fact that the debate remains far from resolved
is illustrated by the Court’s ambivalent conclusions in
Spallone and Jenkins, personified in portrayals of district
court judges, who are variously lionized as heroes or dero-
gated as villains.*s
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Custodial Institutions

From a constitutional perspective,* the so-called “in-
stitution cases” often occur at the uncomfortable nexus
between the rights of unpopular minoritiesand the auton-
omy of state political institutions. This has been particu-
larly true in cases involving conditions in custodial
institutions such as prisons, jails, and mental hospitals.

Althoughthe meansby which desegregationisaccom-
plished in particular local settings may remain controver-
sial, the goal of racial equality is now widely supported, if
not always in concrete terms, at least in the abstract.*’
That same statement probably cannot be made about the
idea that prisons and jails should meet certain constitu-
tional standards, particularlywhen those standardsare ar-
ticulated by outside judicial forces and involve the
reallocation of existing resources or the generation of new
ones. In other words, the public objects when federal
judges tell local politicians where, how, and when to spend
state money on unpopular causes and individuals.

Moreover, the institution cases raise questions about
the separation of powers and federalism, and interbranch
and intergovernmental relations. Although seeminglyre-
lated by history and theoretical purpose, the Supreme
Court has hinted that the separation of powers doctrine
relates only to the “coordinate branches of the Federal
Government, and not the federal judiciary*srelationshipto
the states. . ..”# Nonetheless, Laurence Trk® notes that

many disputes implicate . . . complex combina-
tions of separation and federalism concerns.
Thus, the limitson federal judicial intrusion into
state and local governments reflect both notions
about the role of federal courts vis-a-vis the other
branches of the national government, and no-
tionsabout the role of the national governmentin
matters of intensely state and local concern.®

Notwithstanding the ambiguousassociation between
these two concepts, the following discussion will assume
that when federal district judges order the upgrading of
state custodial facilities on constitutional grounds, they
tread the (not too brightly drawn) lines of federalism and
separation of powers.

Arguments for Far-Reaching
Federal Judicial Power

By and large, advocatesof far-reachingjudicial power
in casesof institutional reform placea lowerpremiumon
separation of powers and federalism concernsthan on the
protection of individual rights. Thus, they

assume . . .that the federal government has ulti-
mate responsibility for and a vital interest in all
aspects of American life. [They] accept. . .that
state and local governments have important pri-
mary responsibilities in certain areas, but . ..
generally oppose .. .limitson federal power that
prohibit federal intervention in these areas.
[They]contend that federal courts have an essen-
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tial role in defining and protecting individual
freedom and dignity and in structuring the rela-
tionshipbetween the individual and government.
[Inshort, they] favorfederal courtreform of state
and local prisons and mental hospitals, even if
that entailsthe erosion of state and local govern-
ment authority.®!

A more subtle version of this scenarioviews broad ju-
dicial power as the best line of defense against the dehu-
manizing effects of bureaucracies. Hence,

it is more accurate or at least more helpful. . .to
think of the courts in these cases as institutions
exercising an oversight function on behalf of the
interests and groups as well as the individualsaf-
fected by the challenged bureaucratic actions. In
this oversight role, courts need not be seen to be
in conflict with the legislature or the politically
responsible elements of the executive branch.
For in the contemporary administrative state, bu-
reaucraticactions do not necessarily bear a stampof
legitimacyas outcomesof a democraticprocess. In-
deed the political branches are also struggling to
make the bureaucracy behave—not only in the
traditional sense of preventing officialimposition
onthe individual,but also in the newer and equal-
ly important sense of trying to ensure that thebu-
reaucracy carries out the positive programs
assigned to it. The courts have been essential
partners in this endeavor.>

Put another way, courts exist “to give meaning to constitu-
tional values in the operation of large-scale organizations.”**

Arguments for limited Federal Judicial Power

Commentators and jurists supporting a more limited
federal judicial role in institutional reform cases tend to
view broad decrees as unsettling on separation of powers
and federalism grounds. They contend that, “Courts
should act like courts, not like legislatures.”” According
to Gerald E. Frug, the problem with such orders is that,

rather than preventing the government from act-
ing in an unconstitutional way, [they] mandate af-
firmative action by the legislative and executive
branches to correct a Constitutional violation.
Moreover, the court orders involvea subjectmat-
ter that is the very foundation of the discretion
that islodged inthe other branches [aswell asau-
tonomous state governments]: the raising, alloca-
tion, and spending of government funds.*

Although constitutional violations demand constitu-
tional remedies, it is entirely unclear to such observers
that the ongoing, open-ended judicial management of
stateinstitutionsisa legitimate constitutional antidote. At
the very least, they believe the imposition of long-term
and costly financial arrangements by the “life-tenured
federal judiciary” to be “aviolation of both separation of
powers and the principle of federalism.””
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The Custodial Cases and the Supreme Court

Notwithstanding its virtual silence until 1990 on the
general subject of district courtremediation, the Supreme
Court has had several occasionsto speak to the particular
issue of conditions in custodial institutions. In important
respects, “the Court’s prisoner cases play out an unre-
solved—and perhaps unresolvable —debate over the ap-
propriate balance between [individual] rights and
‘deference’to. ..state legislatures.”’

Like the publiclaw suit, casesinvolving custodial con-
ditionsin public institutions are a relatively new phenome-
non. Historically, the circumstancesof individualswho are
involuntarily confined were treated as matters foradmin-
istrativediscretion rather than for judicial scrutiny. Pris-
ons and prison-like institutions were not viewed as grand
repositories of constitutional rights, ripe for review and
amelioration by court personnel. What has come to be
known as the “hands-off” doctrine was premised on at
least three rationales:

1. Courts lacked expertise in prison matters.

2. If they did intervene, courts could not secure
compliance with their directives.

3. Inmate lawsuits addressed privileges, not rights,
and thus failed to state claims for which relief
could be granted.®

By the late 1960s, the hands-off policy began to give
way under an alternative framework, which saw federal
judges paying considerable attention to the constitutional
claims of inmates.® The result today, two decades after
Judge Frank Johnson began his attempts to reform Alaba-
ma’s custodial arrangements,®! is a nationwide system of
court orders seeking improvementsin the prison systems
of 41 states and the District of Columbia, together with
scores of additional decrees aimedat local jailsand mental
health facilities.®?

lower Courts Given Little Guidance

Althoughthe Supreme Court has responded lessthan
enthusiasticallyto the issue of custodial reform, it has at-
tempted only indirectly to restrict the discretion of lower
court judges in institutional suits. According to Alfred
Mamlet, “These [haphazard] attempts to limitdiscretion
. » »send confusing signals to lower courts, fail to control
the courts, and distort substantive doctrine.”s3

First, aswith the public law suit in general, the Court
has insisted that the institutional “remedy be tailored to
the violation.”®* AS Mamlet points out, however, this man-
date, based on the traditional model of litigation, “pro-
vides virtually no guidance to lower courts™ involved in
public law litigation. For example,

many lower courts use a “totality of the circum-
stances” test for determining whether prison con-

ditions violate the eighth amendment.® Thus,
district court judges are faced with the logically
impossibletask of showing that each specificpart
ofaremedyisnecessary tocure the constitutional
deficienciesrevealed by the “totality of circum-
stancestest. .. .It is not realistic to use [the Su-
preme Court’s] tailoring maxim to show that the
Constitution prohibits solitary confinement for
more than thirty days, when a number of prison
practices are challenged.®’

Generally, “the Supreme Court’s tailoring paradigm
ignores the reality that district court judges fashion their
decreesaspolicy makersrather than deduce them logical-
ly as traditional judges. Remedying institutional violations
necessarily involves making discretionary public policy
choices.”® Thus, the Court’s insistence on employing the
traditional remedial metaphor in the face of nontradi-
tional legal battles offers little in the way of practical in-
struction to judges on the front lines.

Second, since the mid-1970s, the Supreme Court has
attempted to impose more stringent justiciability require-
ments on those seeking equitable relief.® Indeed, the
Court has moved recently to separate disputes about a
plaintiff’s standing to sue into different categories, de-
pending on the requested remedy.™

This marks a “departure from traditional standing
doctrine which focuseson the harm suffered by the plain-
tiff.””* (Emphasis added.) Ironically, the Court’s new
standingrequirements mark a clear departure from stand-
ing doctrine under the traditional lawsuit.”

Finally, the Court has tried to limit judicial discretion
through narrow interpretation of substantive constitu-
tional rights in institutional, particularly custodial, set-
tings. As a result, patients committed to state mental
hospitalshave only a minimal right to training; convicted
prisoners are not free from conditions that may be “re-
strictive and even harsh;”” and even nonconvicted pre-
trial detainees lose substantial constitutional rightsat the
jailhouse door.™

Foranumber of possible reasons, the Supreme Court
hasbeen lesssympatheticto the need for custodialinstitu-
tional reform than, for instance, to that of school system
reform. It has exhibited more deference to local prison
and jail administrators than to others.” Nonetheless, its
message to the lower courts has been obscure at best. Ac-
cording to Barry Bell, the Court

has discovered that “deference” [to state and local
administrators] is a difficult jurisprudential horse to
harness. As long as the Court explicitly or implicitly
acknowledges that second-guessing prison officials
is at least occasionally correct, some lower court
judges will continue to intervene. .. .Although
the. ..Courthas opted for. . .exhortations to dis-
courage excessive lower court intervention in the
day-to-day operation of prisons, a majority of the
Justices believes that intervention remains ap-
propriate when the conditions of confinement
pass the bounds of civilized standards. Although
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the Court has demonstrated that such cases arise
infrequently, it has offered no clear guidelines for
recognizing them when they do arise.”

Perhaps, Bell notes, alluding to Justice Potter Stewart’s
famous obscenity “doctrine,” the lower courts “will know
them when they see them.””

Perhaps, too, as Chayesinsists, “theattributes of pub-
lic law litigation are strongly resistant to conscious efforts
[even conscious efforts by the Supreme Court] at rever-
sal.””™ Whatever the specific institutional setting or issue,

in neither the standing area nor the realm of re-
medial discretion has the Court been able to cut
back significantlyon the developments that have
accompaniedthe shift from the traditional to the
public law model of litigation. .. .The Court has
responded to the procedural problems generated
by the new forms of adjudication with concepts
and modes of thought derived fromthe old. The
resulting doctrines neither guide lower courts
and litigants nor illuminate and refine what
should be dispositive issues. They do provide a
convenient umbrella for whatever results com-
mend themselves to a majority of the Court.®

Suing for Constitutional
and Statutory Compliance:
The Scope of Section 1983

Among the means for attacking state actions, includ-
ing custodial conditions, probably none has been aspower-
fulover the past 30 years as Section 1983cf the Civil Rights
Act of 1871:

Every person who, under color of any statute, or-
dinance, regulation, custom, or usage, of any
state or territory, subjects, or causes to be sub-
jected, any citizen of the United States or other
person within the jurisdiction thereof to the de-
privation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be li-
ableto the party injured inanactionat law, suitin
equity, or other proper proceeding for redress.®

A statutory derivative of the Fourteenth Amend-
ment, Section 1983 provides a direct federal remedy for
official violations of federal law. Yet, throughout its first
90 years, the act was notable primarily for its legal insignif-
icance.®? Long-standing common law exemptionsembodied
in the Eleventh Amendment, shieldingstate and local of-
ficialsand municipalitieson the basis of their “good faith”
and the state immunity doctrine, rendered Section 1983
suits virtually ineffective for the purposes of collecting
damages. In the 1961case of Monroe v. Pape, however, the
Supreme Court opened the floodgates to litigationunder
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the civil rights statute, as it found the actions of 13Chicago
police officersjusticiable“under color of state law.”® With
Monroe, the legal landscape was to change dramatically.

Section 1983 and State Immunity:
A Note on the Eleventh Amendment

Before proceeding to a general discussion of the
scopeof Section 1983, it isnecessaryto mention briefly the
status of the Eleventh Amendment.* It states:

The Judicial power of the United States shall not
be construed to extendtoany suitin law or equity,
commenced or prosecuted against one of the
United Statesby Citizens of another State, orby
Citizens or Subjects of any Foreign State.

Theamendment’s rather obscure fiat has given rise to nu-
merous interpretations®> variously embraced, rejected,
and modified by the Court. Eleventh Amendment juris-
prudence has been described as “replete with historical
anomalies, internal inconsistencies,and senseless distinc-
tions.”® That critique, in turn, is founded at least in part
on the line of decisions stemming from Ex Parte Young.%

The story of EX Parte Young actually begins in 1890
with the case of Hans v. Louisiana,® which held that the
state sovereign immunity principle embodied in the Elev-
enth Amendment restricted even suits arising under the
U.S. Constitution and laws.®® Given full girth, Hans may
have proved a formidable, if not insurmountable, obstacle
to future enforcement of federal rights against state ac-
tions.?® With just sucha possibility in mind, the Youngdoc-
trine was developed.

At issue in Youngwas an injunction prohibitinga state
attorney general from enforcing a state law alleged to be
contrary tothe Fourteenth Amendment. Presumably, un-
der Huns, such a suit would have been proscribed. To de-
cide the Young case, however, the Court employed the
following logic:

The [statute] to be enforced is alleged to be un-
constitutional, and if itbe so,the use of the name
of the state to enforce an unconstitutional [stat-
ute] is a proceeding without the authority of and
onewhich does not affect the state in itssovereign
or governmental capacity. It is simply an illegal act
upon the part of a state official in attempting by
the use of the name of the state to enforcea legis-
lative enactment which is void because it is un-
constitutional. If the [statute] which the state
Attorney General seeksto enforcebe aviolation
of the federal Constitution, the officer in pro-
ceeding under such enactment comes into conflict
with the superior authority of the Constitution,
and heisin that case stripped of his official or rep-
resentative character and is subjected in his per-
son to the consequences of his individual
conduct. The state has no power to impart to him
any immunity from responsibility to the supreme
authority of the United States?’
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Hence, the Court salvaged the enforcement of national
rights through a remarkable legal fiction: “although the
actionsof the Attorney General were those of the state for
the purpose of the [Fourteenth] Amendment, they were
not the actions of the state for the purposes of the [Elev-
enth].””? The result is that “states and state agenciescan-
notbe named asparties to suitsfiled under Section 1983or
related Reconstruction-era civil rights legislation. [Rath-
er,] suits directed against such entities must be styled as
suits against responsible state officials.”*

Thesamefictiondoesnot apply to local governments.
As early as 1890,% the Court held that Eleventh Amend-
ment immunity does not extend to localities and would
present no bamer to Section 1983suits filed against local
governments as governments.”® The distinction is of vital
concern tolocalities,particularlysince the Court doesrec-
ognize certain realms of personal immunity from liability
for damages.* The result, accordingto Peter W. Low and
John C. Jeffries, Jr., is a legal conundrum:

Since the state cannot be sued directly, the
successful assertion of personal immunity by a
state official may prevent recovery of damages
from any source for an admittedly unconstitu-
tional state practice. By contrast, local govern-
ment has no 11th amendment immunity. Thus,
recovery may not be possible against the state or
any governmental official in certain circum-
stances where a similar action against local gov-
ernment would succeed.?’

Contemporary Construction of Section 1983:
The Status of Governmental liability
and Official Immunity

Local Governmental Liability

As mentioned above, the indemnification from Sec-
tion 1983 liability enjoyed by state governments does not
extend to local governments. Suggested as early as 1890,
the possibility of bringing civil rights actions against mu-
nicipalities became a clear and attractive reality in 1978
when the Supreme Court, in Monell v. Department of So-
cial Services, declared such units “persons” for Section
1983 purposes,® albeit “persons” who enjoyed a qualified
good faith immunity.

In 1980, however, even the “good faith” immunity of
city government evaporated when the Court held that
“municipalitieshave no immunity from damages liability
flowingfrom their constitutional violations. ...” That pro-
nouncement came as part of the Court’sdecisionin Owen
v. City of Independence,” a case revolving around the dis-
missal of the chief of police without formal written reason
or hearing. According to the chief, the firing was in viola-
tion of his constitutional rights to procedural and substan-
tive due process. The Supreme Court affirmed. As a
result, the city, through the official acts of its city manager

and councilmembers, was deemed liable for damages, and
was unable to assert the “good faith” of municipal func-
tionaries in its defense.!®

The extent of municipal susceptibilityto damages was
expanded further in 1986, when the Court decided that a
single decision by a city officer might constitute “official
policy” for purposes of Section 1983 liability. The leading
case on this point, Pembaur v. Cincinnati,'®* concerned a
prosecutorial instruction to police to entera medical clinic
forcibly, in violation of the owner’s Fourth Amendment
rights. Dismissing the city’s claim that *“official policy”
couldreferonly to the “formal rulings or understandings”
promulgated by legislators, the Court instead found that

if [a] decision to adopt [a] particular course of ac-
tion is properly made by [a] government’sautho-
rized decisionmakers, it surely represents an act
of official government “policy” as that term is
commonly understood. More importantly, where
action is directed by those who establish govern-
mental policy, the municipality is equally respon-
sible whether that action is to be taken only once
or to be taken repeatedly.”’

In the years following Pembaur, the Supreme Court
has struggled several times, with less than satisfying re-
sults, “to define the kinds of circumstances, relationships,
and patterns of authority determinative of whether a mu-
nicipalityis liable for the misconduct of its employees.”!*
Indeed, the Court itself recently noted that “thedefinition
of municipal liability manifestly needs clarification.”*%¢

To that end, it explored further the issue of “final
policymaking authority” in Sz Louis v. Praprotnik.'*s In
that case, the Court asserted, first, that “the identification
of officials having [such] authority is a question of state
(includinglocal) law, rather than a question of fact for the
jury.”1 Moreover, in attempting to limit the “legal stan-
dard for determining when isolated decisions by municipal
officialsor employeesmay expose [a] municipality to Sec-
tion 1983 liability,” the Court determined that

when a subordinate’s discretionary decisions are
constrained or subject to review by authorized
policymakers, they, and not the subordinate, have
final policymaking authority. Positing a delega-
tion based on their mere acquiescencein, or fail-
ure to investigate the basis of, the subordinate’s
decisions does not serve Section 1983’s purpose
where . .. the wrongfulness of those decisions
arisesfrom a [subordinate’s]retaliatory motive or
other unstated rationale.””

In this case, because the city subordinate in question did
not possess delegated authority to deprive Praprotnik of
his civil rights, the city avoided liability.

Related to the issue of ultimate decisionmaking au-
thority is the extent to which citiesare liable for constitu-
tional violations suffered at the hands of inadequately
trained municipal employees. Following at least two dis-
appointing attempts to resolve the question,'® the Court
held, in 1989, that municipalities may be liable for failure to
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sufficiently instruct employees, but “only where the failure
to train in a relevant respect amountsto deliberate indiffer-
ence to the constitutional rights of persons with whom [em-
ployees] come into contact.”** (Emphasis added.)

While adding to the potential liability of cities, the
Court was careful to circumscribe the conditions under
which a plaintiff might seek damages for instructional defi-
ciencies, noting that municipal responsibility may be inferred
onlywhere “theneed for more or different trainingisso
obvious, and the inadequacy so likely to result in viola-
tion of constitutional rights, that the policymakers of
the city can reasonably be said to have been deliberately
indifferent to the need.”*** Moreover, the Court added that
even if such failure is evident, a “respondent must still
prove that the deficiency in training actually caused. ..
the ultimate injury.”””’

Although cities have clearly borne the brunt of govern-
mental liability claims, courts have considered the possibility
that other jurisdictional entities may be considered “per-
sons” for Section 1983purposes. The record isa mixed one.

In 1990, the Supreme Court decided that U.S.territo-
ries cannot be held liable for damages as Section 1983
“persons”™;''? however, a school board may not claim a
“sovereign immunity” defense in Section 1983 actions,
even when such actions are brought in state court.!*?

Of potentially major financial and regulatory signifi-
cance isa recent ruling by the District Court for Western
Kentucky considering county liability.!** Although Judge
Ronald E. Meredith could find no prior case law directly
on point, he determined, employing Moneil*'* and Will v.
Michigan Department of State Police!'® criteria, that under
Kentucky law, counties more closely parallel municipal
corporations than they do states. Consequently, they must
“pe considered persons for purposes of. .. Section 1983.”117
Clearly only the first legal round, the issue is likely to be
revisited numerous times.

Official Immunity

Although municipalitiesand analogous local govern-
ments are included among the persons to whom Section
1983 applies, numerous real people are not. Previously,
the Supreme Court has determined that legislatorsengag-
ing in legislative activities are absolutely immune from
Section 1983 damages,"® as are judges' and prosecu-
tors'? acting in their official capacities. At the same time,
the Court has offered qualified immunity to both street-
and decision-levelexecutives; to policeactingin good faith
and with probable cause;*?! and “to officers of the execu-
tive branch,” depending on “the scope of discretion and
responsibilitiesof the office. . ..”1%

In the 1989 case Will v. Michigan Department of State
Police,'® the Court extended Section 1983immunitytothe
awarding of damages to state officials acting as state
agents, reasoning that “asuit against a state official in his
or her official capacity is not a suit against the officialbut
rather isa suit against the official’s office. . . .AS such, it is
nodifferent fromasuitagainstthe state itself,”and thusis
barred by the Eleventh Amendment.** Though a victory
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€orstateagencies, it isimportant to note that Will does not
jpresent a bamer to Section 1983suits seeking injunctive
or prospectiverelief from state officialsactingin their offi-
cial capacities, but rather, only to actions pursuing mone-
tary damages.'?

The Substantive Reach Expands

While the Supreme Court has extended the range of
official immunity and has moved to limit somewhat the
conditionsunder which governments may be found liable
for constitutional and statutory infractions, it has, ironical-
ly, broadened the substantivereach of Section 1983.Note-
worthy in this regard are Golden State Transit Corp. V. Los
Angeles,'*® Wilder v. Virginia Hospital Association,®” and
Dennis V. Higgins.'®

Traditionally, Section 1983was thought to apply only
to “interests secured by the Constitution™'® in general,
and the Fourteenth Amendment in particular. Asaresult,
in its earlypost-Monroeutilizations, Section 1983proved a
relatively effective tool for redressing abrogations of basic
civil rights and liberties. Beginningin 1980, the Court ex-
panded the scopeof the civil rights law to interests created
by federal statutory provisions.”” Itbroadened that reach
further in the cases mentioned above.

Golden State. At issue in Golden State Transit (1989)
were complex issues relating to collective bargaining,
work stoppage, and the awardingof city franchises to taxi-
cab companies. Specifically at issue was the City of Los
Angeles’ denial of a franchise extension to Golden State,
the city’slargest cab company, during a strike by the com-
pany’s workers. In a resulting legal action, Golden State
alleged that the National Labor Relations Act (NLRA)!**
preempted the city’s franchising decision because it was in
the midst of a labor dispute. Moreover, itasserted that the
supremacy clause of the Constitution and NLRA give rise
to rights enforceable by Section 1983. Although the cab
company’s claim was denied by both the district court!*
and the Ninth Circuit,'** it was vindicated in 1989by the
United States Supreme Court.

The Court declared, 6-3, that NLRA creates rights
against state interference in labor-management disputes.
“Thus, if the state regulates conduct that is actually pro-
tected by federal law, pre-emption follows as a matter of
substantive right.”*** Speaking for the majority, Justice
John Paul Stevens noted that participants to a collective
bargainingagreement are afforded “the right to make use
of ‘economicweapons’. . .free from ...governmental in-
terference,”!¥ Because Los Angeles had violated that
right, Golden State could employ the broad remedial
scope of Section 1983.

In dissent, Justice Arthur M. Kennedy, for himself,
the chief justice, and Justice Sandra Day O’Connor, ar-
gued againstan interpretation of Section 1983allowing “a
cause of action for damages when the only wrong com-
mitted by the State or itslocal entities is misapprehending
the precise location of boundaries between state and fed-
eral power.”** He went on to assert that Section 1983"“dis-
tinguishessecured rights, privileges, and immunities from
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those interests merely resulting from the allocation of
power between State and federal Governments. . ..”%37
According to one observer, Golden State

could significantly affect federal litigation.
Preemption plaintiffs may now seek damagesfor
prior injury under section 1983as well as attor-
neys’ fees. In addition, because section 1983was
conceivedasa powerful remedy for abuse by state
officials, section 1983suits embody exceptionsto
doctrines restricting federal jurisdiction. For ex-
ample, section 1983 plaintiffs need not exhaust
their remedies in state courts. In addition, section
1983is one of the few exceptions to the Anti-In-
junction Act, which forbids federal court inter-
vention in state judicial proceedings. Although
the Court recently held that a federal court can-
not enjoin a state court proceeding simply be-
cause it infringeson an area preempted by federal
law, Golden State creates an exception that al-
most swallows the rule.!*

Wilder v. Virginia Hospital Association. The year fol-
lowing Golden State, the Court added to the growinglist of
actionable deprivationswith its ruling in Wilderv. Virginia
Hospital Association (1990). At issue was the guestion of
state reimbursement to health care providersfor services
rendered under Medicaid.'® In this case, the Virginia
Hospital Association (VHA) contended that the provider
reimbursementplan promulgated by the state and approved
by the Secretaryof the U.S. Department of Health and Hu-
man Services (HHS) violated the Medicaid Act because
“ratesare not reasonableand adequate to meet the econom-
ically and efficientlyincurred cost of providing care to Med-
icaid patients. . ..”"* As a consequence, VHA sought to
utilize Section 1983as a cause of action to challenge Virgin-
ia’s compliance with the Medicaid Act. That challenge was
subsequently upheld by the district court and affirmedby the
Fourth Circuit on the grounds “that the language and legis-
lative history of the Boren Amendment [to the Medicaid
Act]demonstratethat it creates ‘enforceablerights’ and that
Congressdid not intend to foreclose a private remedy for the
enforcement of those rights.”!4!

In his opinionfor a narrowly divided (5-4) Court, Jus-
tice William J. Brennan, Jr., upheld the rulings of the low-
er courts, deciding that state Medicaid reimbursement
rates can be challenged in Section 1983 suits. Speaking
broadly to the relationship between statutorily conferred
rights and Section 1983, Brennan asserted that a plaintiff
allegingviolation of a federal law may sue under the civil
rights act “unless (1) ‘the statute [does] not create en-
forceable rights, privileges, or immunities within the
meaning of [Section] 1983, or (2) ‘Congress has fore-
closed such enforcergegt of the statélte iH the‘gnactrgent
itself? #142 He concludedthat the Medicaid Act “providesa
substantiveright to reasonable and adequate rates . ..en-
forceableby health care providersunder Section 1983.. .14

In dissent, Chief Justice Rehnquist rejected the
Court’s reasoning, as much on his reading of congressio-
nal intent as on his solicitudefor state autonomy in mat-
ters of Medicaid reimbursement. Citing relevant portions

of the Medicaid Act requiring states to compensate
providers according to “methods and standards developed
bythe State. ..”*** (emphasisadded), he concluded that the
Court’s ruling would effectivelyreverse the policy dynam-
ic contemplated by Congress:

[E]very Section 1983action hereafter brought by
providers to enforce [the Boren Amendment]
will inevitably seek the substitution of a rate sys-
tem preferred by the provider for the rate system
chosen by the State. Thus, whenever a provider
prevails in such an action, the defendant State
will be enjoined to implement a system of rates
other than the rates “determined in accordance
with methods and standards developed by the
State,” which the “State finds . . . are reasonable
and adequate,” and with respect to which the State
made assurancesto the Secretary[of HHS] that the
Secretary found “satisfactory.” The court orders
entered in such actions therefore will require the
States to adopt reimbursement rate systems dif-
ferent from those Congress expressly required
them to adopt by the above-quoted language.'**

Dennis v. Higgins. Despite their potential ramifica-
tions, Golden State and VirginiaHospital Association simply
extend the logic propounded a decade ago “that Section
1983generally . . . suppliesthe remedy for vindication of
rights arising from federal statutes.”** The Court ap-
peared to break entirely new ground in 1991, however,
holding in Dennis v. Higgins that “suits for violation of the
Commerce Clause may be brought under Section1983.”147

At issue in Dennis was a system of “retaliatory” taxes
and fees imposed by the state of Nebraska on motor carri-
ers operated in the state but registered in other states. In
his complaint, petitioner Dennis claimed that the taxes
and fees represented an unlawful burden on interstate
commerce and that the state Department of Motor Ve-
hicles and others were liable under Section 1983.

The Nebraska Supreme Court denied the civil rights
claim, holding that “despite the broad language of Section
1983,”it doesnot create a cause of action “for violations of
the commerce clause.”!*® The state court, relying largely on
a 1984 Eighth Circuit opinion,'** reasoned that such claims
were not anticipatedby Section 1983because “among other
things, ‘the Commerce Clause does not establish individual
rights against government, but instead allocates power be-
tween the state and federal governments’.”*

Finding that the Nebraska Supreme Court and the
Eighth Circuit erred in construing the 1871act too nar-
rowly, the U.S.Supreme Court, in a 7-2 decision, asserted
that “abroad construction of Section 1983is compelledby
statutory language that speaks of deprivations of “any
rights,privileges,or immunities secured by the Constitutionor
laws.”5! (Emphasisin original.) Although the Court con-
ceded that “the “prime focus’ of Section 1983. . .was to
ensure ‘aright of action to enforce the protections of the
Fourteenth Amendment” and related statutes,3? it never-
theless noted that its own rulings since 1980 had taken
Section 1983far beyond its original goal.
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Responding specifically to the commerce clause
claim,the Courtgranted “thatthe. ..Clauseisapower-
allocating provision, giving Congress pre-emptive author-
ity over the regulation of interstate commerce.”> However,

it is also a substantive “restriction on permissible
state regulation.” . . . [And] individuals injured by
state action that violates this aspect of the Com-
merce Clause may sue and obtain injunctive and
declaratoryrelief. ... This combined restriction on
state power and entitlementsto relief under the
Commerce Clauseamountsto a “right, privilege, or
immunity” under the ordinary meaning of those
terms. . . . [Hence], the Commerce Clause of its
own force imposes limitationson state regulation
... ,and is the source of a right of action of those
injured by regulations that exceed such limita-
tions.1>

Section 1983 and Expanded Immunities

Recent Supreme Court rulings on Section 1983 have
exhibited countervailing tendencies, expanding the sub-
stantive scope of the Act on the one hand, while, on the
other, restricting its application through the use of im-
munities and other procedural devices.'*> One obvious
consequence isto leave municipalities(and municipal-like
entities) especially vulnerable to liability for damages as
well as the sort of open-ended prospective relief faced by
citiesand states alike.

However, this strain on municipal budgets may notbe
the only result of the Court’s somewhat opposing stances
in the realm of Section 1983. As one observer notes, the
substantive expansion of the civil rights statute

may. ..prove hollow for those plaintiffs most
in need of section 1983’s special protection.
Preemption plaintiffsare not among those whom
section 1983 was intended to protect. At a practi-
cal level, many of these new plaintiffs can sustain
litigation more easily and thus have less need of
the incentivesprovided by section 1983 than civil
rights plaintiffs generally do. Normatively, the
rights generated by federal preemption do not
have the same importance to individuals as the
core concerns of section 1983 —equal protection
and due process. Extending section 1983 outside
the core area weakens the argument that section
1983 plaintiffs need special protections. By
choosing the expansive “functional™¥ision of sec-
tion 1983 rather than the narrower “historical”
one, the Court may actually have diluted the abil-
ity of the statute to vindicate the rights that most
concerned its framers. Bereft of its roots as a civil
rightsremedy, section 1983loses much of its justi-
fication as a powerful remedy against abuses by
state and local officials.

The Court’s expansion of Section 1983 causes of action,
together with its “tendency to respond prophylactically”to
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that expansion via the route of official immunities and
procedural roadblocks, while increasing the vulnerability
of certain state and local governments, may, ironically,be
decreasing the protection availableto the intended bene-
ficiaries of the Reconstruction statute.’’

Conclusion

The increasing popularity of the public lawsuit, to-
gether with the Supreme Court’s apparent inability to
speakbroadly orcoherently to the subject, has had numer-
ous fallouts for intergovernmental relations. No longer is
the Court the umpire of the federal systemin certain key
respects. On the contrary, public law litigationhas engen-
dered the proliferation of multiple umpires in the form of
575 federal district court judges.

Moreover, in the absence of clear policy directives
from the Supreme Court, these umpires possess consider-
able individualautonomyand power. Indeed, one result of
Jenkins may be to add to that power in the future. As Jus-
tice Kennedy noted in concurrence, “Thisassertion of ju-
dicial power in one of the most sensitivepolicy areas, that
involving taxation, begins a process that over time could
threaten fundamental alteration of the form of govern-
ment our Constitution embodies.”*5 Possessed now of the
power to tax, even where such taxation is hostile to state
law, the district court potentially takes on a kind of supra-
legislative, supralocal aura.

Nor would this potential necessarily be confined to
the politically palatable realm of school desegregation.
The Supreme Court itself has remarked that “desegrega-
tion case[s] do ... not differ fundamentally from other
cases involving the framing of equitable remedies to re-
pair the denial of a constitutional right.”* AS one com-
mentator has noted:

Thesignificanceof Jenkins also lies in its potential
application to other cases involving funding for
constitutional violations where the equitable
powers of the court also play a significant role,
such as public housing, prisons, state apportion-
ment schemes, and state mental health systems,
among others.!®

Jenkins, for all its nuance, injects another element of un-
certainty into the intergovernmental landscape. This ju-
risprudential instability is evident as well in the ever-
mutating doctrine of Section 1983 causes of action. In-
deed, so dynamic has been interpretation of the now an-
cient civil rights statute that it has become a slippery legal
slope for plaintiff and respondent alike.

These realms of uncertainty, among other issues, are
taken up in the next chapter.
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merely state a “congressional preference.” Pennhurst State
School and Hospital v. Halderman, 451 U.S. 1at 19 (1981).

143110 S. Ct. 2590 at 2517.

“Ibid., p. 2525 (Rehnquist, C.J., dissenting) citing the Boren
Amendment.

145 1bid. (Rehnquist, C.J., dissenting) (footnotes omitted).

16 1hid., p. 2526 (Rehnquist, C.J., dissenting), making note of
Maine v. Thiboutot, 448 U.S. 1 (1980).

147111 S, Ct. 865 (1991).
148 Dennis V. State, 234 Neb. 427,451 N.W, 2d 676 at 678 (1990).

199 Consolidated Freightways Corp. of Delawarev. Kassel, 730 E
2d 1139 (CAS8), cert. denied, 469 U.S. 834 (1984).

150 111S. Ct. 865 at 868 (citation omitted).
151 bid., p. 868.

152 bid., p. 869.

153 |bid., p. 870,

54 Thid., pp. 870-871, 872.
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135 On the issue of procedural restrictions, see Parratt v. Taylor,
451 U.S. 527 (1981) (denying a Section 1983claim based on
simple negligence where plaintiff failed to seek initial remedy
through the state tort claimsprocedure); and Hudson v. Palm-
er,468 U.S. 517 (1984) (extending Parratt limitations to “inten-
tional, unauthorized deprivations”). Cited in Harvard Law
Review 104 (1990): 349.

136 Harvard Law Review 104(1990): 347.

157 Gildin suggests that this phenomenon of countervailance in
(0N 1983 decisions is due to the Court’Sapplying common law

doctrines to issues of official immunity, while refusing to apply
those doctrines to causes of action. Gary S. Gildin, “Immunizing
Intentional Violations of Constitutional Rights through Judicial
Legislation,” Emory Law Journal 38 (1989): 371.

158 110S. Ct. 1651at 1678-79(Kennedy,J. concurringin part and
concurring in judgment).

1% Swann v. Charlotte-Mecklenburg Board of Education, 402
U.S. 1(1971) at 15-16.

160 Brocker, “Taxationwithout Representation,” p. 766.
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Conclusions and Prognoses

From the start, [President] Washington’sCourtdid just what it waspicked to do. After hesi-

tating with preliminary actions in several lawsuits, the Courtheld, in the 1793 case of Chi-

sholmv. Georgia,just what state sovereignty advocateshad feared it would do and what the

Constitution’sproponentshadpromisedit would not: it ruled that a citizen of one state could

sue ?hegovernment of another state in ke Supreme Court. . .. The Chisholm decision was

hailed by some as an advancefor the national government, and blasted by othersas ““annihi-
lating the sovereignty of the states.”” Georgia’sstate assembly was S0 exercised by the decision

that it actually made any attempt to carry out the Court’s mandate a felony punishable by

“hangingwithout benefit of clergy.” And other states were S0 incensed by the Chisholm
Court’srampant nationalismthat Congresswaspersuaded to actpromptly. Lessthan ayear

later, Congresspassed the Eleventh Amendment to the Constitution.. ..!

Umpires of Federalism

_Throughout itshistory, the task of refereeing the pre-
carlous balance between national and state interests has
occasionally thrust the Supreme Court to the center of
federalism’s maelstroms, from Chisholm, to Dred Scott, to
Brown V. Board of Education. More frequently, but with
little public notice and measured opposing reaction, the
Court steersthe course of less turbulent intergovernmental
storms. Unlike President Washington’s Court, which was
specificallychosen to exclude those who were either “am-
bivalent about the new national government, orwho . ..
were advocatesof strong state powers,”? later Courts may
be characterizedby a kind of collective equivocationin the
face of a continuing caseload rife with often subtle impli-
cations for the delicate balance of federalism.

The Supreme Court is an enigma in flux. Over the
past decade, the Court sawthe departures of Justices Pot-
ter Stewart, Lewis F. Powell, Jr.,William J. Brennan, Jr.,
and Thurgood Marshall, and Chief Justice Warren E.
Burger. Replacingthe old guard were Justices SandraDay
O’Connor, Antonin Scalia, Arthur M. Kennedy, David H.
Souter, and Clarence Thomas. William H. Rehnquist was
elevated to the position of chief justice.

The “graying Court” of the early 1980sis increasingly
the “middle-aged Court” of the 1990s. The Democratic

Court of Roosevelt, Truman, Kennedy, Johnson, and per-
haps, ironically, Eisenhower gave way almost completely
to the Republican Court of Nixon, Ford, Reagan, and
Bush. Furthermore, the Court’s long-standingliberalbent
gave way to a conservativeinclination, most often realized
in its Fourth, Fifth, and Sixth Amendment rulings. Yet,
while the focal confrontation over civil liberties and rights
involves the fundamental constitutional issue of federal-
ism, the topic, for all its historical significance, is seldom
discussed or fully understood.?

The followingdiscussion isan attempt to characterize
the current Supreme Court in terms of its intergovern-
mental philosophy. Such collective characterizations, re-
gardless of institution or subject matter reviewed, are
inherently risky, particularly with regard to what may be
the nation’s least comprehensible governing body.

An Eraof Ambivalence:
Jurisprudential Federalism in the Eighties

As mentioned above, the Supreme Court of the 1980s
and early 1990smay be characterizedin termsof itscollec-
tive equivocation on questions of federalism. Suchambiv-
alence was particularly apparent and noteworthy in the
dramatic philosophical shift occurring between the 1976
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opinion in National League of Cities(NLC) v. Usery and the
1985 ruling in Garcia v. San Antonio Metropolitan Transit
Authority (see Chapter 6 for additional details). In less
than a decade, the Court moved from a position favoring
Tenth Amendment protection for “traditional” and “inte-
gral” state functions to one that abandoned specific con-
stitutional defenses against intrusive federal regulations.

Of course, the NLC-to-Garciareversal need not have
augured continuinguncertainty in the Court’shandling of
federal-state relations issues. Rather, Garcia’s legacy, fol-
lowed in 1988hy South Carolina v. Baker (see Chapter6) may
have indicated a new and certain (if federally deferential)
course. To the contrary, however, a cursory review of Court
decisions over roughly the past decade uncovers an ambiva-
lence —albeit,an ambivalence leaning toward national inter-
ests—over the direction and balance of judicial federalism.

Of the major intergovernmental cases listed in Table
8-1, 13 were decided in favor of the federal governmentor

of business interests, and eight in favor of state and local
governmental concerns. At first blush, therefore, it would
seem that, despite the change in jurisprudential language
that accompanied the NLC overturn, the Court contin-
ued, duringthe past decade, to grapple with its federalism
caseload, lessaccordingto somerigid philosophical guide-
line than according to the facts of each case.

On the other hand, if one reads the state-favorable
decisionsin the implied preemption casesas logical exten-
sions of the Garcia doctrine: a more compelling argu-
ment may be made for a nationalist reading of Supreme
Court policies in the 1980s. Moreover, a trend toward
greater nationalism in Court outcomes may be bolstered
by two additional factors. First, each of the major casesal-
locating power between federal and state or local legisla-
tures (Garcia, Baker, Dole, and Croson) was decided in
favor of national interests. Second, using Garcia as a judi-
cialbellwether, of those casesdecided in 1985and after, 11

Table 8-1
Winners and Losers in Selected US. Supreme Court Cases, 1980-1991
Decided for

Case’ Date Subject? National’ State?
Garcia v. San Antonio Metropolitan Transit Authority 1985 DO/CC X
South Carolinav. Baker 1988 Taxation X
South Dakota v. Dole 1987 Spending X
English v. General Electric 1950 IP X
Silkwood v. Kerr-McGee 1984 IP X
Pacific Gas & Electric v. SERC&D 1983 IP X
Tyler Pipe v. Washington 1987 DCC X
Reeves v. Stake 1980 DCC X
White v. MACCE 1983 DCC X
SCT v. Wunnicke 1984 DCC X
NECI v. Limbach 1988 DCC X
Richmond v. Croson 1989 14th Amendment X
Spallonev. United States 1990 Equity X

issouriv. Jenkins 1990 Equng/Comity X
Owen v. Independence 1980 42°U.S.C. 1983 X
Pembaur v. Cincinnati 1986 42 U.S.C. 1983 X
St. Louisv. Praprotnik 1988 42U.S.C. 1983 X
Canton v. Harris® 1989 42 US.C. 1983 X X
Will v. Michigan 1989 42US.C. 1983 X
GST v. Los Angeles 1989 42 US.C. 1983 X
Wilder v. Virginia Hospital Association 1990 42US.C. 1983 X
Dennis v. Higgins 1991 42US.C. 1983 X

Key:
DO —Direct order
CC—Commerce Clause
IP—Implied Preemption
DCC —Dormant Commerce Clause

YIncludesonly SupremeCourt casescited in the text and discussed at some length in Chapters 6and 7. Thetable does not include merely

referenced Supreme Court cases or lower court cases.

2Refers to the major constitutional or statutory aspect of the case. In addition, many of the cases had important Tenth Amendment

implications.

¥ Indicatesa final disposition favorableto federalgovernmental or businessinterests and/or unfavorableto state governmental interests.
4 Indicates a final disposition favorable to state and/or local governmental interests.

3The Hams outcome was mixed. The Court added to the potential Iiabilit]y of cities for inadequate employee training, but carefully
0

circumscribed the conditions under which plaintiffs might seek damages

I instructional deficiencies.
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were decided against state and local interests, while only
four were decided in their favor.

An analysisof Supreme Court decisions from 1953 to
1989 involving state and local governments as direct par-
ties revealed similartrends? The authorsfound that state
and local governments won smaller proportions of cases
involving federalism and economic activity during the
1980s than they had during the previous three decades
(seeTable 8-2). Stateand local governmentsdid win larger
proportions of criminal procedure and civil rights cases in
1981-1989 than previously, despite the fact that the State
and Local Legal Center does not intervene in individual
rights cases. The wins in these areas, however, can be at-
tributed more to changing Court attitudes toward federal
rights protection and federal court caseloadsthan to prin-
ciples of federalism. As shown in Table 8-2, the outcomesin
First Amendment cases have been quite mixed since 1953.

Federalists, Nationalists, or Something Else?

Richard Fallon has suggested that the jurisprudence of
courtsand legal commentators may be influenced by one of
two conflicting models of intergovernmental decision-
making: Federalist or Nationalist! Fallon employs these
models to describe philosophies in the area of “judicial
federalism,” by which he means the allocation of power
between federal and state courts. Broadly construed, how-
ever, the “models” may be used as ideal decisionmaking
types for a variety of intergovernmental cases.

Accordingto Fallon, the Federalist model is rooted in
aninterpretation of the Constitution that takesas its start-
ing point a particular understanding of the intent of the
framers of the original document and Amendments |
through XI. Crucial to the ideology and methodology of a
Federalist jurist is the notion that the Founders intended
to leave intact certain spheres of state sovereignty:

Seen in a Federalist light, the Constitution is
most importantly a document that allocates pow-
er among entities of government. . . . [F]jrom a
Federalist perspective, federalistic decentraliza-
tion not only promotes values of democracy and

local control but also functions as a safeguard of
fundamental freedoms. Accordingto a Federalist
account, the authors of the original Constitution
set out to create a national government adequate
to meet national concerns. But, equally signifi-
cant, the framers continued to view the states as
important—indeed, in many ways as the prima-
ry —entitiesof government. The Federalist mod-
el emphasizesthat the framers delegated onlyan
enumerated set of functions to the national gov-
ernment. In contrast, the states were left the “re-
sponsibility for dealing, and . . . [the] authority to
deal, with the whole gamut of problems cast out of
the fluxof everyday life.” Viewed from a Federal-
ist perspective, the tenth and eleventh amend-
ments ratify these understandings.’

Although Nationalists, too, take an historical ap-
proach to constitutional interpretation, their perspective
viewsthe original Framers as less protective of state inter-
ests than of unity concerns. Moreover, Nationalists put
enormous stock—much more, at least, than do Federal-
ists—in the constitutional and statutory revisions occur-
ring in the wake of the Civil War. Thus,

the Constitution embodies a strong conception of
national supremacy that exaltsfederal interests, es-
pecially the federal interest in the effective en-
forcement of constitutional rights, above
asserted state sovereignty interests. Viewed from
a Nationalist angle of vision, the Federalist model
drawstoo heavily from the attributes of historical
Anti-Federalismin its theory of the constitution-
al protections afforded to state governments. ., .
Although forced to compromise, the proponents
of broad national authority prevailed in the his-
torical debates surrounding the Constitution’s
drafting and ratification. . . .[Moreover,] accord-
ing to a Nationalist theory, state sovereignty—a
concept of dubious analytical power even under
the original Constitution—must be viewed as
vastly diminished, if not eviscerated, by the Re-
construction amendments, at least insofarasit is
invoked to frustrate the enforcement of federal
constitutional rights.?

Table 8-2
Success Rates of State and local Governments Before the U.S. Supreme Court, 1953-1989

Percentage Number Percentage Number Percentage  Number
Case Won of Cases Won of Cases Won of Cases
Criminal Procedure 39.3 328 65.7 382 73.3 360
Civil Rights 27.9 208 54.5 277 56.1 148
First Amendment 30.4 125 50.0 170 41.5 53
Economic 55.9 68 60.5 86 50.0 60
Federalism 40.8 49 435 23 38.6 44

Source: Richard C. Kearney and Reginald S. Sheehan, “Supreme Court Decision Making: The Impact of Court Composition on State
and Local Government Litigation,”The Joumal of Politics 54 (November 192): 1015.
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Infact, neither of Fallon’s models is of much practical
utility for describing the output of the current Court asan
institution, nor for pinpointing the intergovernmental
philosophy of most of its members? They do seem to ap-
proximate the views of two of the recent justices, with Jus-

ual rightsand liberties occasionally cast him in a pro-state
and local stance,” it more frequently found him favoring
national interests (see Table 8-3). Moreover, Marshall took a
decidedly Nationalist rhetorical position regarding the his-
torical locus of constitutionalpower and rights, asserting that

tice Thurgood Marshall’s robust emphasis on individual
rights placing him within the Nationalist camp and Justice
Sandra Day O’Connor’s generally forceful consideration
of states’ rights placing her in a Federalist milieu.!°
Although Justice Marshall’sjurisprudence of individ-

we must be careful, when focusingon the events
which took place in Philadelphia two centuries
ago, that we not overlookthe momentous events
which followed. .. .While the Union survivedthe
civil war, the Constitution did not. In its place

Table 8-3
Nationalistand Federalist Perspectives:
Positions of Justices Marshall and O’Connor in Selected Supreme Court Cases, 1980-1991

Case’ Date National? State?
Marshall O’Connor
Garcia v. San Antonio Metropolitan Transit Authority 1985 M) ©O)
South Carolina v. Baker 1988 M (0]
South Dakota v. Dole 1987 M o
Englishv. G.E.A 1990 M/O
Silkwood v. Kerr-McGee 1984 M o
Pacific Gas & Electric v. SERC&D 1983 M/O
Tyler Pipe v.Washington 1987 M/O
Reeves V. Stake’ 1980 M
White v. MACCE 1983 M/O
SCT v. Wunnicke® 1984 (0]
NECI v. Limbach* 1988 M/O
Richmond v. Croson’ 1989 o M
Spallonev. United States 1990 M O
Missouri v. JenkinsS 1990 M 0]
Owen v. Independence® 1980 M
Pembaur v. Cincinnati 1986 M/O
St. Louis v. Prapotnik® 1988 M/O
Will v. Michigan 1989 M o
GSTv. Los Angeles 1989 M 0]
Wilder v. VHA 1990 M 0)
Dennis v. Higgins 1991 M/O
Totals: Marshall 14 6
O’Connor 5 14

‘Includes only Supreme Court cases named in the text and discussed at some Ien?th in Chapters6 and 7. The table does not include
merely referenced cases. Canton v. Harris was omitted from this table (see Table 8-1) because of its mixed outcome.

’Indicates a position generally favorableto federal governmentalor business interests and/or unfavorable to state governmental inter-
ests.

3 Indicates a position favorable to state and/or local governmental interests.
4 Unanimous decision.

5 O’Connorhad not yet been appointed to the Court.

6 Marshall did not take part in this decision.

‘It is notable that while Justices Marshall and O'Connor found themselves on the same side seven times, Croson marks the on%/_ time
they “switched”sides. It is, of course, very typical of affirmative action cases to be highly indecisive, producing multiple conflicting
opinions. Moreover, it suggests that such cases tend to be highly outcome oriented.

*AlthoughO’Connor agreed with the Court that the district court exceeded its authority, she joined with the chief justice and Justice
Scalia in Justice Kennedy’s concurrence, chastising the majority for sanctioning the use of judicially imposed taxes in certain circum-
stances.

9 Marshall concurred in the judgment of the Court, but joined with Justices Brennan and Blackmun in concludingthat courts may not
simply rely on state law in determiningwhere actual decisionmaking authority resides.
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arose a new, more promising basis for justice and
equality, the 14th Amendment, ensuring protec-
tion of the life, liberty, and property of all persons
against deprivations without due process, and
guaranteeing equal protection of the laws.*2 (Em-
phasis in original.)

Sandra Day O’Connor: Federalist

Although Thurgood Marshall’s departure, following
closely on the heels of William Brennan’s resignation, may
signal a reduction of clearly Nationalistic jurisprudence on
the Court, it is not necessarily the case that a strongly Feder-
alistic philosophy will emerge in its place. With the possi-
ble, and inconsistent, exception of the chief justice,”
Justice O’Connorwould appear to be the lone proponent
of somethingapproximatingFederalisticthought. For that
reason, her views are worth examination here.

More often than not, O’Connor’s Views have put her
in the minority.’ Thus, O’Connor’s philosophy has ten-
ded to emerge most distinctively in dissenting opinions
over cases pitting federal governmental authority against
that of the states.!® On such issues, she generally favorsa
Federalistic view of the Framers’ intent. For instance, in
her Garcia dissent, O’Connor spent some time discussing
her reading of the decentralist tendencies of the Founders:

The true “essence” of federalismis that the States
as States have legitimate interests which the Na-
tional Governmentisbound to respect even though
its laws are supreme. If federalism so conceivedand
carefullycultivated by the Framers of our Constitu-
tion is to remain meaningful, this Court cannot ab-
dicateits constitutionalresponsibility to oversee the
Federal Government’s compliance with its duty to
respect the legitimate interests of the States. ...
[TThe framers of our Constitution intended Con-
gress to have sufficientpower to address national
powers. But the Framers were not single-minded.
The Constitution is animated by an array of inten-
tions. Just as surely as the Framers envisioned a
National Government capable of solvingnational
problems, they also envisioned a republic whose
vitality was assured by the diffusion of power not
onlyamong the branches of the Federal Govern-
ment, but between the Federal Government and
the States. . ..The Framers’ comments indicate
that the sphere of state activitywas to be a signifi-
cantone. ...The Stateswere to retain authority
over those local concerns of greatest relevance
and importance to the people.®

In conjunction with her constitutional philosophy,
O’Connorhas “alsoexplained the need for courts to select
an appropriate methodologyfor the protection of state in-
terest~.”-Rgain, in Garcia, she suggested:

The proper resolution [of such cases] lies in
weighing state autonomy as a factor in the bal-
ance when interpreting the means by which Con-
gress can exercise its authority on States as
States. It isinsufficient,in assessing the validity of
congressional regulation of a State pursuant to
the commerce power, to ask only whether the
same regulation would be valid if enforced
against a private party. That reasoning, embodied
in the majority opinion, is consistentwith the spir-
it of our Constitution. It remains relevant that a
State isbeing regulated. .. .As farasthe Consti-
tution is concerned, a State should not be
equated with any private litigant. Instead, the au-
tonomy of a State is an essential component of
federalism.If state autonomy is ignored in assessing
the means by which Congress regulates matters af-
fecting commerce, then federalism becomes ir-
relevant simply because the set of activities
remaining beyond the reach of such commerce
power “may well be negligible.”*

The need to consider special state interests as part of
the decisional equation also was apparent in O’Connor’s
dissentsover taxing and spendingissues. In South Carolina
v. Baker, she chastised her fellowjustices for failing “toin-
quire intothe substantial adverse effects on state and local
governments that would follow from federal taxation of
the interest on state and local bonds.”*® Furthermore, in
South Dakota v. Dole, she argued the proposition that
strings attached to federal grants to states be “reasonably
related to the expenditure of federal funds.”?

The Tenth Amendment, according to O’Connor, is
more than a “truism.” Although admittedly imprecise,*
its strong “spirit” connotes the Founders’ aim to have the
states “retain their integrity in a system in which the laws
of the United States are nevertheless supreme.”?

O’Connor on the Guarantee Clause

More interesting in some respects is Justice O’Con-
nor’ssuggestionthat the essence of constitutional federal-
ism may be found in another portion of the Constitution,
namely, Article 4, Section 4 (the guarantee clause). Oper-
ating from that viewpoint, she argued in Baker “that the
States’autonomy [maybe] protectedfrom substantial fed-
eral intrusions by virtue of the Guarantee Clause of the
Constitution.”?* O’Connor has “revisited” the guarantee
clause since Baker, and in a very different context,?* thus
meriting discussion.

In relevant part, the guarantee clause holds that, ‘The
United States shall guarantee to every State in this Union a
republican form of government. . ..”? Historically, litigation
arising under the clause has involved claims of individual
rights against state governments. As a by-product of Dorr’s
Rebellion, the Supreme Court was asked in 1849to decide
whether the charter government of Rhode Island, by impos-
ing martial law, had violated the republican principle con-
tained in the guarantee clause. Although the Supreme
Court decided that federal courtswere constitutionally em-
powered to decide whether state governmentshad contra-
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vened the guaranteeclause, it determined that Rhode Island
had not acted unconstitutionally because the martial law pe-
riod imposed was of such limited duration.2

Similarly, in several late 19thand early 20th century
cases, litigants invoked the guarantee clause against al-
leged state infractions of republican tenets. AS with the
Rhode Island claim, however, the Court upheld the ques-
tioned state action in each case.”

Reversing previous doctrine, the Court held in its
1912 opinion Pacific State Telephoneand Telegraph Compa-
ny v. Oregon that determining whether a state government
was responsibly republican constituted a so-called politi-
cal question and, thus, could not be consideredby the fed-
eral judiciary.

At issue in Pacific States was the assertion that the
state’s initiative process resulted in a departure from re-
publican structural principles.? The Court concludedthat
to declare one mechanism of state government unconsti-
tutional under the terms of the guarantee clause would
necessarily render the entire governmenta nullity. Under
the Court’s logic, therefore, judicial enforcement of the
republican principle would “obliterate the division be-
tween judicial authority and legislative power. ..."%

As aresult, the guarantee clause ceased being a po-
tential “source of judicially enforceable private rights.”

Justice O’Connor’s modem variant on the guarantee
clause would take the Court on an entirely different course.
Rather than reading the clause as a constitutional wellspring
of civil rights against state governments, she views it as a
source of states’ rights against the federal government. In
her view, the Clause is a very different legal animal from the
one the Court despaired of nearly eight decades ago.

Although O’Connor has only recently,and only intwo
cases, begun to articulate an explicit theory of the guaran-
tee clause, sheappears, implicitly, to have been leadingup
to such an analysis for some time. For instance, in 1982, she
asserted that “federalism enhances the opportunity of all
citizens to participate in representative government. . ..”3!
Moreover, she drove the point home with an approving
reference to Alexis de Tocqueville, noting especially his
statement that

the love and the habits of republican government
in the United States were engendered in the
townships and in the provincial assemblies. . . .
[T1his same republican spirit [is]engendered and
nurtured in the different States. . ..%

One impetus for O’Connor’s moving from an implied
theory of states’ rights under the guarantee clause to an
explicitassertion of such rightswas the 1988 publication of
Deborah Jones Merritt’s article “The Guarantee Clause
and State Autonomy.”** Although John Adams com-
plained nearly 200 hundred years ago that he “ “‘neverun-
derstood’ what the . . . Clause meant and ‘believe[d] nO
man ever did or ever will,” ”3** Merritt claimsthat both the
language and the history of the provision support a strong
measure of state autonomy.

She contends that although the term “republican”
may have struck Adams as being “loose” and “indefi-
nite,” a core meaning of primarily majority control over
government has emerged as the consensus definition
among scholars and jurists.* AS a result,

the guaranteeclause . . .promises each state a gov-
ernment based on popular control. This promise
plainly restricts the freedom of the states. No state
may establish a monarchy, dictatorship, or any
other form of government inconsistent with pop-
ular representation. At the same time, however,
the words of the guarantee clause suggest a limit
on the power of the federal government to in-
fringe stateautonomy: the citizens of a state cannot
operate a republican government, “choos[ing]
their own officials” and enact[ing] their own
laws,” if their government is beholden to Wash-
ington. Article IV’s pledge by the “United
States”to “guarantee.. .every State. ..a Repub-
lican Form of Government,” therefore, may be
read asa promise to preserve the state autonomy
necessary to foster republican government. Only
by leaving the citizensof each state free to estab-
lish and run their own governmental bodies can
those citizensachieve Madison’srepublican ideal of
“a government which derivesall its powers directly
or indirectly from the great body of the people.”’

Moreover, Merritt claims to find considerable evi-
dence in support of her guarantee clause interpretation in
Convention notes, diaries, and other materials surround-
ing ratification. She cites the apparently influential re-
marks of Jasper Yeates, a member of Pennsylvania’s
ratifying convention.

Yeates, a strong Federalist, was at pains to assure his
fellowsthat the states would notbe obliterated by the pro-
posed Union, an argument he drove homeby reference to
the guarantee clause:

Lest anything, indeed, should be wanting to as-
sure usof the intention of the framersof thiscon-
stitution to preserve the individual sovereignty
and independence of the States inviolate, we find
it expresslydeclared by the 4th section of the 4th
article. ...[The] constitutional security [provided
the statesby the guarantee clause is] far superior
to the fancied advantages of a bill of rights.®

Similarly, a Federalist tract originating in New Jersey, but
receiving nationwide attention, dubbed the guarantee
clause “a guard against improper [national] encroach-
ments” and a protector against “the danger of our state
governments being annihilated.”*

To Merritt, both the language and history of Article
I'V, Section4 suggest a far stronger and more supportable
basisfor state claimsagainst federal intrusions than do the
vague and historically problematic language and history of
the Tenth Amendment.

As noted above, O’Connor made initial reference
to the guarantee clause in her lone dissent to Baker.
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More compelling, however, was her revisitation of a sta-
te-centered guarantee clause theory threeyears later in
Gregory V. Ashcroft.*®

At issue in Gregory was the contention that a Mis-
souri constitutional provision, mandating a retirement
age of 70for most statejudges, violated the federal Age
Discrimination in Employment Act (ADEA).* The Court
held that it did not. Although the Tenth Amendment
continued to be a central focus of the majority’sanaly-
sis, the guarantee clause nowalso received attention. To
wit, the Court noted:

Theauthority of the people of the Statesto deter-
mine the qualificationsof their most important
governmentofficials. ..isan authority that liesat
“the heart of representative government.” It isa
power reserved to the States under the Tenth
Amendment and guaranteed them by that provi-
sion of the Constitution under which the United
States ‘guarantees to every State in this Union a
Republican Form of Government.” 42

What makes Gregory significant is not that it ex-
tends the guarantee clause analysis begun in Baker. In
fact, reference to the clause is cursory, with much of the
case involving a discussion of the “plain statement”
rule® or equal protection analysis. Rather, the signifi-
cancemay liein the fact that unlike Baker, in which O’C-
onnor registered a lone dissent, her’s was the majority
opinion in Gregory,an opinion joined fully, and in rele-
vant part, by Chief Justice Rehnquist and Justices Scal-
ia, Kennedy, and Souter. It is by no means clear, of
course, that Gregory’salignment signals the majority’s
willingness to press forward the state autonomy theory
of the guarantee clause. Theanalysisisincipient atbest.

Nonetheless, the fact that five justices accepted that
theory in the extant case assuresa scenarioin which state
litigants increasingly press the guarantee clause in future
claims. It isat least conceivablethat Garciacould be revis-
ited less with an eye toward the Tenth Amendment than
with a nod toward Article IV. As such, O’Connor’s stance
isa legally tantalizingone in need of further explication.

The Supreme Court in the 1990s:
An Eraof Ad Hoc¢ Federalism?

In his Garcia dissent, Chief Justice Rehnquist prom-
ised that NLC principles would “onceagain command the
support of the majority of this Court.” Yet, in three sub-
sequent major cases pitting federal legislative power
against state autonomy, he demurred from fully support-
ing the state or local position. Instead, he authored the
opinion in South Dakota v. Dole.

Furthermore, the record of the other justices has not
been promising in this regard. Justice Scalia has proven,
overall, to be a less than enthusiastic proponent of state
legislative autonomy.*> Moreover, Justice Powell, one of

NL(C’s strongest supporters and the author of the princi-
pal dissent to Garcia, has retired. His replacement on the
Court, Justice Kennedy, hasa scantand somewhat mixed re-
cord.* Justice Souter’s and Justice Thomas’ views remain
relatively unknown.*” Thus, only O’Connor, among the
Court’s newer guard, may be said to have a fairly consistent
“Federalist“ record—if one somewhat marred by Croson.*

On the other hand, in the space of two years, the
Court’s most fervent contemporary “Nationalists” —Jus-
tices Brennan and Marshall—left the Court. Of the re-
maining justices, White* and Stevenss® have no clearly
articulated intergovernmental philosophy. It is notable,
however, that Justice Blackmun, whose concurrence was
so crucial to the NLC majority, authored the Garcia opin-
ion. In fact, it may be that he is the most consistently “Na-
tionalist” jurist remaining on the Court.**

Evenwith somechanges in personnel, the 1990scould
well continue the 1980strend of ad hoc federalismon the
Court, depending on the substantive issue at hand (e.g.,
civil rights or interstate commerce). Although it is likely
that courtjurisdictional questions®?will lean slightly in fa-
vor of state concerns, it is equally likely that legislative
jurisdictional questions, with the possible but notable ex-
ception of implied preemptions, will continue to tilt to-
ward congressional preeminence.

Beforethe Court:
Legal/Constitutional Strategies
in an Eraof Judicial Uncertainty

The collective judicial ambivalence characteristic of in-
tergovernmental decisionmaking during the 1980sand early
1990s presents special challenges for strategic players. Such
challenges are heightened by the difficulties of “lobbying”
courts, whichiis, in a visible and substantive sense, a task that
can be accomplished only as a litigant or recognized amicus.
Beyond such formal roles, interested parties may only hope
to influencejudicial behavior via the indeterminate routes of
published legal theory or editorial opinion.

The State and Local Legal Center

Notable among front-line players in the judicial arena
arethe Stateand Local Legal Centerand the state and lo-
cal public interest groups.

The State and Local Legal Center was created in
1983, following numerous complaints of inadequate and
uncoordinated state and local legal representation and
subsequent recommendations to improve the position of
state and local governmentsbefore the Supreme Court.**
Over the past eight years, the center has counseled state
and local officialson the preparation of court briefs and
oral arguments and has monitored lower court cases with
Supreme Court potential. Perhaps most important, the
center may count among its achievementsthe strongrole
it has played as an amicus advocate for supporting state
and local interests, including the National Governors’ As-
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sociation, the Council of State Governments, the National
Conference of State Legislatures, the National Associ-
ation of Counties, the National League of Cities, the
United States Conference of Mayors, and the Interna-
tional City/County Management Association.

Considering its own organizational youth and new
court rules restricting amicusactivity,* the center has had
a remarkably successful track record relative to other major
amici. AS illustrated in Table 8-4, the center’s win/lose record
is comparable to, if not better in many instances than, those
of organizations with much longer standing and far greater
resources.® Of particularimportance have been the center‘s
accomplishments in the field of preemption,’” where Gar-
cia’sotherwise devastating doctrine has been used to the ad-
vantage of state and local governments.

In addition to their formal, directed roles in the court
processand their supportof the State and Local Legal Cen-
ter, the national associationsof state and local government
officials occasionally have endeavored to influence judicial
outcomes by means of legal-political strategies.

For example, in 1988, the National Governors’ As-
sociation adopted aproposal to establish a third alterna-
tive to the constitutional amendment process. Under
NGA’s approach:

Two-thirds of the states could pass memorials
that seek the addition of a specific constitutional
amendment. Unlike petitions for a Constitution-
al Convention that must be served on Congress,
these memorials would be filed with every state.
When the necessary number of 34 states is

reached, the states would appoint representa-
tives to a committee on style that would be re-
sponsible for reconciling the language of the
various memorials. Upon approval by a majority
of the states represented at the committee on
style, the proposed amendment would be sub-
mitted to Congress. A two-thirds vote by both
houses within the next sessionof Congresswould
be necessary to stop the amendment from going
back to the states for ratification. Failure to get
the necessary two-thirds vote would cause the
amendment tobe submitted to the statesfor rati-
fication by the required three-fourths.*

In 1989, a task force of the National Conference of
State Legislatures recommended a seriesof proposals, in-
cluding one that the statesbegin instigating test cases for
possible Supreme Court review.®

The Advisory Commission
on Intergovernmental Relations

Although ACIR does not participate directly in the
judicial forum, it has played an indirect role through itsre-
ports and recommendations. Commission reports have
been cited in at least 12 Supreme Courtdecisions® and 13
lower federal court opinions, although not always by the
majority.®* Moreover, since 1982, Commission documents
have been cited in at least 75 law review articles.® Finally,
inrecent years, the Commission hasaimed a number of its
recommendations at the legal process and its participants
(see Table 8-5).

Table 8-4
Amicus Scorecard:
1987-1991 Supreme Court Terms

1990-91 1989.90 1988-89 1987.88

Organization w L W L W L W L
State-Local Legal Center 5 4 12 11 12 4 11 8
American Bar Association 2 0 1 2 2 4 4 1
American Civil Liberties Union N/A  N/A 11 16 19 29 14 14
Equal Employment Advisory Council 4 4 1 3 9 1 2 2
NAACP Legal Defense 10 10 10 5 7 16 5 3
National Association of Manufacturers 1 5 1 4 4 9 2 0
National Chamber Litigation Center 5 5 3 5 4 9 3 2
NOW Legal Defense 1 3 5 1 0 5 6 2
Pacific Legal Foundation 2 2 2 4 7 6 4 2
Public Citizen 8 5 7 10 9 11 N/A  NIA
Solicitor General 48 18 60 23 63 12 66 29
Women’s Legal Defense Fund 1 2 2 0 1 6 N/A  NIA
Key:

W—Wins

L—Losses

N/A —Not Available

Sources: “1990-91 Amicus Scorecard,”Texas Lawyer, August 5,1991, p. S-2; “1989-90 Amicus Scorecard,” Texas Lawyer, July 30, 1990, p.
$-6; “1988-89 Amicus Scorecard,”Legal Times,August7,1989, n.p.; and ‘AmicusScorecard,”Legal Timer August 29,1988, n.p.
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Table 8-5 ]
ACIR Recommendations

Restoring Constitutional Boundaries

The Commission recommendsareassessment of the legal doctrinesdelimiting the boundaries of national constitutionalauthority vis-a-vis
the resanedpowers of the statessothat thase reserved powers again become meaningful and viable. To help restore a sense of balancebetween
the levels of government, the Commissionurges reconsiderationby the federal legislative, executive, and judicial branches of currentinterpreta-
tions of the commerce and spendingpowers as they apply to the newer and more intrusive forms of federal regulation, such as partial preemp-
tions, crosscutting grant requirements, crossover sanctions applied to federal aid, and diract orders. (A-95, 1984)

Judicial Interpretations

‘The Commission . ..expressesits hope that the federal judiciary will revive and expand the principles expressed in NLC v. Usery,
particularly those addressing the “‘basic attributes of state sovereignty”and “integral functions” of state government. (A-95, 1984)

The Commission expresses its further hope that the federal judiciary, when judging grantor-grantee disputes, will recognize that

“compulsion” rather than “voluntariness” and “coercion” rather than “inducement” now characterize many federal grants-in-aidand
their requirements. (A-95, 1984)

The Solicitor General’s Role’

~ The Commission recommends that the Administration, through the Office of Solicitor General, show special sensitivity to the
claimsofstate and local government in arguingor otherwise entering relevant cases before the federal judiciary when such casespertain
to the newer and more Intrusive forms of regulation. (A-95, 1984)

Supporting the State and Local Legal Center

The Commissionrecommends that state and local governments and their associationsgive full institutional and adequate financial
supporttothe State and Local Legal Center in its monitoring, analytic,and training efforts and in its efforts to assist in presenting com-
mon state and local interests before federal courts. (A-95, 1984)

An Amendment to the Amendment Article

The Commission recommends that the Congress propose, and the states speedily ratify, an amendment to Article V of the U.S.
Constitution to clarifythe procedure for callinga constitutional convention for some limited purpose, thus removing the fear of a “run-

av\ﬁgy” convention that would exceed the purpose ofits call. Specifically,the Commissionrecommends adoption of an amendment to the
U_S_Constitution to provide the following:

A conventioncalled for the purpose of proposingamendments to the Constitution, pursuant to ArticleV; shall be limited to the consider-
ation of amendments that pertain exclusively to subjects jointly specified by the legislatures of two-thirds of the several states The Supreme

Court of the United States shall have original jurisdiction to decide, in the case of dispute, whether a convention has exceeded the purpose of its
call. (Adopted March 1988)

A Commission of the States for Constitutional Revision

The Commissionrecommends that, prior to petitioning Congress to call a constitutional convention, some number of states, but no
less than nine, jointly create a Commission of the States for Constitutional Revision, for the purpose of conducting an inquiry into the
constitutional problems of joint concern to the statesand of formulatinga common resolution to be submitted to the legislaturesaf the
several states for their consideration.

The Commission recommends further that the governor of each participating state be authorized to appoint one member of the
revision commission subject to confirmation by the legislature of the state.

The Commission recommends that this procedure be followedwhether or not the Congresshas proposed, and the statesratified, an
amendment to clarify the procedures for limiting a constitutional convention to the purpose of its call. (Adopted March 1988)
Reaffirmation of Requirements for Explicit Intent to Preempt and Principles for Limiting Federal Preemption
The Commission reaffirms its earlier recommendations to the effectthat
(D Congress not preempt state and local authority without clearly expressingits intent to do so;

(2 Congress limit its use of the preemption power to protecting basic political and civil rights, managing national defense and
foreign relations, ensuring the free flow of interstate commerce, preventingstate and local actions that would harm otherstates
or their citizens,and protecting the fiscaland programmatic integrity of federal-aidprograms intowhich stateand local govern-
ments freely enter;

(3) The executivebranch not preempt by administrative rulemaking unless Con(l;ress has expressly authorized such action and
established clear guidelines for doing’so,and unless the administrative agency taking such action clearly expresses its intent to
preempt; and

@ The federal courts not confirm the validity of statutory and administrative preemptions unless accompanied by a clear state-
ment of intent to preempt and unless the éxtent of preemption is no greater than necessaryto give effect to that intent within
the limits of constitutional authority. (Adopted March 1988)

State and Local Vigilance on Federal Preemptions

~_ The Commission recommends that the national associations representing state and local governments, acting individually and
jointly. , . ,join litigation to limit the use of the federal preemption power to necessary and proper cases. (Adopted March 1988)

‘Deputy Under Secretary Koch, County Executive William J. Murphy, and County Supervisor Peter F Schabarum requested to be re-
corded as opposing this recommendation.
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Conclusion

If the long history of constitutional federalism is
told in terms of the stateslosing battles, then the short
story, beginning in 1985with Garciav. Sar Antonio Met-
ropolitan Transit Authority, may well appear to be the tale of
intergovernmental Armageddon—mere battles aside,
states and localities seemed to have lost the whole war.

Yet, as suggested by the foregoing, within, or perhaps
despite, the context of Garcia, the landscape of constitu-
tional federalism remains uncertain, no doubt the result
of an ever-mutating and ideologically ambivalent Supreme
Court. Thus, while state and local governments remain
vanquished in an important doctrinal sense, they continue
to win significant legal battles.

Decisions like those in Gregory have given rise to
hope for abrighter futureamong advocatesof areduced
federal regulatory presence. Richard Ruda, chief coun-
sel of the State and Local Legal Center, recently re-
marked that “what we saw last year {1990-91 Term],
particularly near the end, was a resurgence of the 10th
Amendment. ... Certainly the philosophy that informs
the 10th Amendment of Gregory is very different than
the philosophy that informed Garcia.”® Others, like
CharlesJ. Cooper, a former Reagan administration offi-
cial who headed a 1986 study of federalism, are even
more optimistic, boldly declaring Garciato be “hanging
by a thread.”®

Still, the future isfar from clear. Notwithstandingthe
victoriesof 1991,the Gourt can hardly be said to be pursu-
ing an undeviating path toward a “Federalistic”jurispru-
dence. The dust, after all, has hardly cleared on Baker,
Dole, and Croson, all major power-allocating decisions
that only appeared to reinforce the dominant themes of
Garcia. Moreover, the Supreme Court has displayed a
mixed record in the area of public law generally. Finally,
although the Court, in recent terms, has softened some-
what the blow of preemption on state and local govern-
ments, it has been prone to engage in a kind of
self-generated regulatory behavior.

Thebottom line, then, remainsjudicial ad hockery —
though an ad hockery interspersed with enough tantalizing
dicta and significantgains to reassure both “Federalists”
and “Nationalists”about the direction of judicial federal-
ism in the foreseeable future.
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