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PREFACE

Mandates are a continual source of friction
among governments; many policymakers and schol-
ars foresee an increase in unfunded federal and state
mandates. These factors suggest that intergovern-
mental tensions will continue to rise unless the Con-
gress and state legislatures establish more successful
and intergovernmentally cooperative methods for
dealing with mandate issues.

Inits 1978study of state mandates, ACIR recom-
mended a policy of deliberate restraint. The Commis-
sion endorsed inventories of mandates, review proce-
dures for weeding out unnecessary mandates,
statements of policy objectivesto accompanyall pro-
posed state mandates, and state reimbursement for
certain types of mandates. AS the number of state
mandates has risen and experiencein dealingwith the
resulting state-local tensions has accumulated,
ACIR’s recommendations remain as sound today as
when they were made in 1978.

Mandates show no signsof slowing. In fact, many
types of mandates appear to be penetrating substan-
tially deeper into the federal system. Some, such as
those dealing with the environment and public em-
ployees, are touching virtually every unit of govern-
ment, no matter how small or ill-funded. Conse-
guently, mandates are being debated fiercely among
policymakers. Mandates raise questions of account-
ability, equity, and legitimacy, but the greatest con-
troversy, perhaps, is over what is reimbursable.

Statesjustify the enactment of mandates on local
governments by citing the need for uniform stan-
dards, increased levels of service,and accountability,
aswell asthe need to pass on federal mandates. Local
government officials counter that mandates substi-
tute state priorities for local priorities and induce
unknown, and often significant,costsongovernments
whose revenue-raising capabilities are limited, not
only by economicfactors but by state law.

The major issue for many local governments is
whether they can meet the financial demands of fed-
eral and state mandates within the financial limits
imposed by the state, by normal political forces, and
by citizen initiatives. A number of grass-roots initia-
tives have been approved to limit local government
taxes, most notably, Proposition 13 in Californiaand

il

Proposition 2!/, in Massachusetts. More such initia-
tives may lie ahead. Moreover, the federal and state
courts have been particularlyactive in the last decade
in issuing mandates affecting costly functions of state
and local government, such as education, corrections,
and mental health services.

The fundamental issue, however, is local
self-government, which makes the motivation for re-
imbursement a very important consideration. If a
mandate reimbursement rule restrains mandating by
imposing fiscal discipline on legislators, then local
self-government will be enhanced by default. If de-
mands for reimbursement simply reflect local desires
for compensation for services performed, however,
then local self-government will not be enhanced be-
cause local governments will be viewed as mere ser-
vice deliverers, happily providing whatever services
are paid for by the state and in whatever manner is
desired by the state. The “hired help” approach to
mandate reimbursement, therefore, needs to be re-
placed by a principled federalist approach in which
states and their local governments are seen as part-
ners in self-government, sharing costs and responsibi-
lities equitably in serving all citizens of the state.
Under this approach, the state, as the larger jurisdic-
tion, is seen as having a special responsibility to sup-
port and encourage citizen self-government in local
jurisdictions.

This information report provides examplesfrom
seven states that have used a variety of approaches to
address state-local tensions created by mandates. We
hope this report will help state and local officialsin all
50 states find acceptable intergovernmental meansto
resolve the inevitable tensions created by mandates
and to restore vitality to local self-government. The
success of any mandates strategy will depend on the
extent to which it represents agreement between
state and local governments and is followed in good
faith by all parties.

This report was approved for publication by the
Commission on June 22. 1990.

Robert B. Hawkins, Jr.
Chairman
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INTRODUCTION

States always have mandated functions, stan-
dards, tax limits, and other rules for their local gov-
ernments. These mandates require local govern-
ments either to take certain specific actions (e.g.,
undertake obligations)or not to take certain specific
actions(e.g., comply with prohibitions).In recent de-
cades, the number and costs of state mandates have
grown, sometimes substantially,in most states. Local
officials, therefore, have voiced increasing concern
about them—what New York City’s former mayor,
Edward I. Koch, referred to as the “mandate mil-
Istone.”” This concern is particularly pronounced
when considering unfunded state mandates.

The concern over state mandates centersaround
an array of issues, including the decline in federal aid
relative to state and local own-source revenues, the
shift of more programmatic responsibility from the
federal government to state and local governments,
questions of accountability, publicopposition torising
taxes, the difficulties faced by many local govern-
ments in meeting the financialdemands of mandates,
and the implications of mandates for local self-
government, including the willingness of citizensto
hold office, especially in small jurisdictionsthat lack
the administrative support to cope with mandates.
These circumstanceshave produced a renewed focus
on state-local relations in the 1980sand 1990s.

This information report on state mandates is an
effort to shed more light on an increasingly contro-
versial aspect of state-local relations. It continues a
line of research begun by the Advisory Commission
on Intergovernmental Relations (ACIR) in 1978.2
The initial report and a 1982 update3 were the first
systematic attempts to survey states’ activities con-
cerning mandates to local governments. On the heels
of ACIR’s 1978report, Catherine Lovell et al. pub-
lished a study of issues and impacts of federal and
state mandates on local governments.*

Now, with renewed and growing concern about
mandates, other organizations also are pursuing the
issue. The U.S. General Accounting Office (GAO),
the National Conference of State Legislatures
(NCSL), and The Urban Institute have studied state
mandates recently.

GAQO’s study viewed state experiences as a
source of ideas for the treatment of this issue by the
Congress. GAO found that the critical factors in
prompting states to limit or to reimburse mandates
included legislators’concern about imposing costson
local governments, a healthy fiscal climate, and a
constitutionally established or voter-initiated re-
quirement that the state reimburse local govern-
ments for the cost of mandates.$

NCSLs examination of mandates found them to
be a major source of concern in state-local relations.
It recommended that states review mandates to local
governments and consider relaxing or eliminating
those requirements, and in some cases assuming the
cost of complying with them. NCSL encouraged
states to develop some method, such as requiring fiscal
notes, to assure that the costs of dl prospective man-
dates are taken into account before they are enacted.

The Urban Institute’s book Coping with Man-
dates: what are the Alternatives? addresses several as-
pects of federal and state mandates. The contributing
authors and editors examine the history of mandates
and the recent experience of federal and state gov-
ernments in responding to complaints from govern-
ments receiving the mandates. They place the man-
dates issue in three larger contexts: the policy goals
that intergovernmental regulations are meant to
achieve, the tensions among governments in the fed-
eral system, and the assessment of regulation as an
instrument of government policy.”

The cases in this new ACIR volume come from
seven states— Connecticut, Florida, Massachusetts,
New York, Ohio, Rhode Island, and South Carolina.
ACIR’s state counterparts in Florida, New York,
Ohio, and South Carolina contributed studiesfor this
report. The Rhode Island Public Expenditure Coun-
cil prepared the Rhode Island study, the General
Assembly’s Office of Fiscal Analysis provided the
Connecticut paper, and staff members in the Division
of Local Mandates furnished the two Massachusetts
reports. The Connecticut and Massachusetts papers
arerevised versionsof works that appeared originally
in the 1990 Urban Institute publication.



The papers examine specificapproachesto deal-
ing with mandates, including information for legis-
lating and rulemaking, reimbursement of local gov-
ernments for the costs of individual mandates,
equalization of the fiscal capacities of local govern-
ments as an alternative to reimbursement, and legal
limits on enforcing unfunded state mandates.

DEFINITIONS OF MANDATES

In general, mandates arise from statutes, consti-
tutional provisions, court decisions, and administra-
tive regulations or orders that demand action from
“subordinate” governments under pain of civil or
criminal sanctions. There are, however, many varia-
tions on this basic definition.

Those who subscribe to a strict legal definition
construe mandates as direct orderswith clear intent
to demand positiveaction allowing no legal choicebut
to carry out that action. Others view mandates from a
broad financial perspective —considering the aggre-
gate financial impactinduced by a “superior”govern-
ment. By this definition, mandates are interpreted as
covering a wide array of governmentally induced
costs. These added costs may result, for example,
from conditions of grants-in-aid accepted “voluntari-
ly” by recipients. These conditions may add a new
function for local governmentsto administer; require
that local governmentsfund part of this new function
themselves; set higher standards of servicethan local
governmentswould set for themselves; and require spe-
cific, unnecessarily expensive, or inappropriate means
of achieving the mandate locally. In addition, mandates
sometimes are defined to include commands that local
governments not raise certain revenues, thereby caus-
ing revenue losses or “negatively” induced costs.

State laws contain many variations in the defini-
tion of mandates. For instance, Connecticut, Florida,
Massachusetts,and Rhode Island focus on provisions
that require local governmentsto spend more. Mas-
sachusetts mandates take effect only if the state as-
sumes the cost. Florida includes state actions that
impose “costs” through an erosion of the local tax
base? and encompassesactions that place limitations
or requirements on local governments without com-
pensatin% them for the costs necessary for com-
pliance. 19 Connecticut specifically excludescourt or-
ders and any legislation necessary to comply with a
federal mandate.!! In Rhode Island, only that portion
of a state mandate that exceedsthe federal requirement
is defined legally as a state mandated cost.12

Inadditionto the legal variations, differentwork-
ing definitions have been developed by state-local
relations bodies assigned to catalog mandates or to
prepare fiscal notes. For instance, the South Carolina
ACIR’s working definitionincludes “statutes, regula-

tions or orders that require the locality to undertake
an activity or comply with some standard, even when
the locality would have undertaken the activity or
complied with the standard voluntarily.” By the same
token, it includes actions that prevent the locality
fromundertaking the activity, “evenwhen the locality
would not consider undertaking it in the absence of
statute, regulation, or order.”13 The definition
crafted by the Ohio Local Government Advisory
Commission includesany constitutional, statutory, or
regulatory provision requiring local governments to
establish or modify a specific activity or provide a
service to meet minimum state standards.14

Much of the variation amongdefinitions of man-
dates stems from the imposition of unfunded service
mandates. For those who take a broad interpretation,
what counts is the bottom line, namely, net costs.
Thosewho subscribe to a harrow interpretation of man-
dates believe that money is secondary; if something is
mandated, it must be done, regardless of the cost.

A central controversy, therefore, arisesfrom the
question of what is reimbursable. Some analysts think
the term “mandate” is pejorative because it charac-
terizes regulations as imposing excessive, and thus
compensable, costs on state and local governments. 13
Othersacceptthe term asa nonprejudicial descriptor
of a common class of intergovernmental activities.

WHY THEMANDATE REVOLUTION?

The rise of mandating as a salient issue in the
federal system still remains to be explained in an
adequatefashion.No doubt, a number of factorshave
combined to spark the mandate revolution.

One likely factor is that the policy demands on
the Congressand state legislatures often outrun the
fiscal resources needed to meet the demands. In the
absence of sufficient funds—whether by legislative
choice or economic constraint—there is a strong
temptation to satisfy policy demands by mandating
that functions be performed by other governments.
Furthermore, policy demandstend to growcontinual-
ly. Many policy demands of the past are institutional-
ized in today’s budgets, thus requiring policymakers
to expand their budgets with new resources Or to shift
new demands onto other budgets.

Another possible factor has been the growing
professionalization of state governments. Better
staffing for governorsand legislatures, four-year gu-
bernatorial terms, annual legislative sessions, en-
hanced administrative capacities, and other reforms
advocated during the post-World War II era were
intended to increase the policymaking abilities of
state governments. The situation is not unlike Parkin-
son’sLaw: work expandsto fill the time available for
its completion. Key assumptionsunderlying these re-
forms were that states are better able than local gov-



ernments to raise revenue, and that states actually
would raise sufficient revenues to exercise their new
capabilities, especially in light of what was then a
rising tide of federal aid. Furthermore, the reform of
state courts, coupled with the models of activism
forged by federal courts, has resulted in growing state
judicialactivism and, thus, more statejudicial mandates.

In addition, the professionalization of state
governments attracted more interest groups to
state capitols, a trend that appearsto have acceler-
ated again as the federal government shifts more
responsibilities to the states and as states assume
more responsibilities on their own. Interest groups
have incentivestofocusonstate government rather
than on many different local governments, just as
they have incentives to focus on the Congress rath-
er than on 50 state legislatures.

Thus, state governments are much more power-
ful policy engines than they were in the past, but the
fiscal fuel needed to operate those enginesis often in
short supply. To some extent, therefore, to make use
of their policymaking abilitiesand also to complywith
federal mandates, states must commandeer the en-
gines of their local governments.

The reform of state government, moreover, of-
ten was accompanied by attempts to centralize
policymaking soasto providefor better policy coordi-
nation, more efficient administration, and more uni-
form implementation of public policy. The logic of
state centralization frequently benefited local gov-
ernments when states could provide some support to
fund new policies and assume the performance of
certain local functions; consequently, there was aten-
dency to overlook the inevitability that centralization
would produce unfunded mandates.

Another likely factor in the rise of mandating is
that citizens expect governments to conform to much
higher standards and to protect individual rightsmore
extensively than was true in the past. Movements to
improve individual rights protection, consumer pro-
tection, environmental protection, social welfare,
public service provision, government efficiency, and
publicaccountability, for example, all require govern-
ments to behave in new ways, some of which were
virtually unheard of a fewdecades ago. Many of these
issues, moreover, are not subject to local variability,
at least below certain levels. If the environment isto
be protected, for example, then all governments must
conform to and enforce certain minimum standards.
State and local governments might be permitted to
set higher standards, but not lower ones. Hence,
states are called on to set or enforce standards in a
wide variety of fields—standards that must be applied
uniformly to dl local jurisdictionsor to jurisdictionsof a
certain type, regardless of the variability of local juris-
dictions’ capacity to cope with the costs of compliance.

Ironically, it is quite possible that local innova-
tions contribute to state mandating, too. That is,
when a local government comes up with a good idea,
the state legislature may think that it isa good idea for
all local governments and, therefore, mandate it
statewide, even though what works in one locality
may not work well or at all in other localities.

Sometimes, local officials request state man-
dates, not usually for themselves but for other local
officials. A mayor may desire a state mandate to coun-
teract city council opposition to a policy, and vice
versa. County officials may want the state to mandate
certain municipal policies, and vice versa. Suburbs
may want the state to mandate certain policies for
central cities, and vice versa. Independently elected
county treasurers or sheriffs may ask the state to
mandate salary increases, jail conditions, service lev-
els, and so on. As one observer has noted, “Counties
can be their own worst enemies when it comes to
mandates.”16

Of course, mandates also stem from genuine de-
ficienciesin local governmentperformance. Where one
or more local governments decline to remedy a prob-
lem, the state may be compelled to mandate a remedy.
Local deficienciesmay give rise to interest group activity
and media coverage demanding state action.

SOURCESAND LEGITIMACY

State mandates come from many sources--cons-
titutional provisions, citizen initiatives, legislative stat-
utes, judicial decisions, and administrative regulations.
It can be argued that those sources closerto the people
have more democratic legitimacy, while those farther
removed from the citizenry have less democratic legiti-
macy because their political accountability is less direct.

Constitutional mandates have the closest linksto
direct democracy because, in effect, the people are
imposing these mandates on themselvesby ratifyinga
new constitution or constitutional amendment. Citi-
zen initiatives, whether they result in constitutional
amendments or new statutes, also have direct link-
ages to the electorate and have a potentially high
degree of accountability. Perhaps the principal prob-
lem with such mandates is that citizensare not always
aware of the policy consequences or tax costs of the
proposals they support at the ballot box.

Statutory mandates have less direct links to citi-
zen consent because they come (with gubernatorial
approval) from the legislature, which is elected to
represent the people. Here, questions can be raised
about whether a mandate is motivated merely by po-
litical pressures to shift costs from the state to local
governments or by careful, disinterested consider-
ation of the extent to which the mandate represents



genuine statewide (or greater than local) interests
and whether it really should be paid for by the state.

Mandates issued by state courts are linked to the
people insofar as they are tied closely to specific pro-
visions of state constitutions and statutes. Judges do
interpret the law, however, and their interpretations
adheremore or lessto the intentions of the citizensor
elected officialswho made the law. Court mandates,
especially those based on constitutional grounds,
generally are perceived by voters as having a high
degree of legitimacy, thus making the courts an attrac-
tive forum for interests seeking to promulgate man-
dates. If a mandate is perceived as being too onerous,
however, citizens can respond by amending the con-
stitution, initiatinga new law where this is permitted,
or, in most states, unseating judges in selection or
retention elections.

Administrative mandates are more likely to be
created by processesmore insulated from the people
than those that emerge from the legislative process.
A classic problem with administrative mandates is
that they can be more rigorous, detailed, and inflex-
ible than originally envisioned by the governor or
legislature. Once embedded in the bureaucracy,
moreover, a mandate sometimes can be hard to dis-
lodge. At times, however, the executive branch may
weaken a mandate or decline to enforce it vigorously.
Hence, the executive branch itself can become a
battleground for mandate compliance and enforce-
ment. Administrators,of course, can be held account-
able by judicial challenge and by corrective action by
the legislature and the governor.

GOVERNMENTS AFFECTED

State mandates also can be considered in terms of
the governments they affect. The legitimacy of impos-
ing requirements or induced costs perhaps can be said
to differ for home rule municipalities and counties,
cities and counties without home rule, school districts,
and special districts. These differences depend on the
relationship of a local government to the state.

It may be argued, therefore, that mandates un-
dermine home rule and shouldbe applied more spar-
ingly to home rule municipalities and counties. By
contrast, non-home rule municipalitiesare subjectto
many state restrictions in any event, and non-home
rule counties usuallyare consideredtobe administra-
tive arms of the state, at least in part, and naturally
subject to a broad range of state mandates. School
districts, once largely a local concern, now are viewed
as so important to equal rights, equal opportunity,
and economicdevelopment that states have come to
play a strongerrole in financingand setting standards
for them. Somespecial districts, by contrast, perform
such obviously local functions that they remain rela-

tively removed from state regulation. Other districts,
however, have responsibilitiesin such fields as envi-
ronmental protection and transportation, in which
district activities cross local boundaries and take on
“state” purposes.

THEISSUE OF FUNDING

Local governmentsface their public responsibili-
ties with varying degrees of fiscal capacity to respond
to federal and state mandates. Governmental theory
aside, the major mandate issuefor many local govern-
ments is whether they can meet the financial de-
mands of state mandates within the financial limits
imposed by the state, that is, limits on local taxing,
borrowing, and/or spending authority, plus limits on
state and federal funding. Decisionmakers in state
governments are pressured strongly by policy advo-
cates to consider only the substantive merits of indi-
vidual programs when weighing whether to assign
specific responsibilities and costs to local govern-
ments. Local governments,however, have to contend
with the aggregate impact of all mandates, compared
with their total taxing capacity and any federal and
state aid that isavailable. State officialsdo not always
consider local tax capacitiesbefore making decisions
that require the expenditure of local revenues. In
addition, states sometimes simultaneouslyplace fur-
ther limits on local taxing or borrowing authority as
they expand mandates.

Much of the mandate controversy surrounds the
mismatch between mandated responsibilities and lo-
& funding capacities. Several means can be used to
close the gap. These include expansion of local revenue
authority, increased state aid for specific and general
purposes (with or without fiscal capacity equalization
features), state reimbursement of specific mandates,
and provisions making certain types of state mandates
unenforceable if they are not funded by the state.

Onepotential side effect of state mandateswhen
they place financial burdens on local governments is
that they can induce privatization. Costs passed from
the federal government to state governments, and
from state governments to local governments, in
turn, can be passed on to the private sector. One
example is the rise of residential community associ-
ations (RCAs) that remove some demands for public
servicesfromthe local budget.1? Another exampleis
the use of developerfees (and privately donated pub-
lic facilities) in some states to cover a portion of the
costs of new roads, schools, sewers, parks, and other
facilities that must be built before development is
allowed to proceed.!8 Such privatization can increase
the influence of private developers in the develop-
ment of communitiesand diminish the influence of
public policies. Jurisdictionsin need of economic de-



velopment may be particularly prone to passing on
mandated costs to the private sector.

Who Should Pay?

Obviously, someone has to pay for mandates, but
answering the question of who should pay is not easy.
This question is most complicated in the case of
state-local relations because, unlike the relation of
the states to the federal government, local govern-
ments do not have co-sovereign status with their
state. In the absence of specific state constitutional
provisions regarding mandates or local autonomy, a
state has broad legal authority to promulgate man-
dates for local governments.

ResponsibleParties?

One argument for reimbursement is that those
who make policy should bear the responsibility of
paying forit. By thisreasoning, the stateshouldeither
raise revenue or take revenue from other state
sources to provide payment for local mandate com-
pliance. A mandate reimbursement requirement
would compel the state to confront the real costs of
public policyand to weigh priorities. In the absence of
a reimbursement requirement, state officials do not
have a strong incentive to assess costs, short term or
long term. Weighing priorities is also important be-
cause an unfunded mandate may displace not only a
local priority but also another state priority em-
bedded in another unfunded mandate with which lo-
cal governments are expected to comply.

The Greater Good?

The counter argument isthat the legislature and
the governor represent all of the people of the state
and therefore can be understood as representing the
people’s interests. AS such, state officialsmay be said
to have a broader perspective on policy issues and to
be less tied, as a group, to particular parochial inter-
ests. Given that citizensmust pay fora mandate inany
event, the state isobligated to considerthe wisdom of
a mandate itself, but is free to decide whether the
costsof complianceare to be paid through local reve-
nues, state revenues, or some combination thereof.
Furthermore, if a state is obligated to reimburse all
mandates, then the state may at times be deterred
from making policy where it should make policy. If
local officials, who also represent citizens in their
various local capacities, object to a mandate, then the
appropriate arenas for settling this local-state differ-
ence can be said to be the legislative, judicial, and
electoral arenas. If local officials cannot prevail in
those arenas, then the state cannot be said to be
obligated to reimburse local governmentsfor the cost
of complying with the mandate.

Equity

Meeting compliance costs with local revenues
rather than state revenues isnot necessarily inequita-
ble if it means that citizenspay for their own jurisdic-
tion’s compliance and not for compliance by other
jurisdictions. Reimbursement from state revenues
could mean that citizens in some jurisdictions will
bear the costs of compliance in other jurisdictionsas
well as their own. This arrangement could be inequi-
table if citizensin jurisdictionsthat already behave in
ways that conform to the mandate must pay for com-
pliance in those jurisdictions whose deficient behav-
ior prompted the state mandate. Thus, under a reim-
bursement system, citizens of an environmentally
progressive jurisdiction, for example, may end up paying
for the environmental insensitivities of other jurisdic-
tions. A reimbursement system, therefore, could en-
courage less enlightened jurisdictions to sit on their
hands waiting for state money rather than acting on
their own. Such behavior could produce a general cli-
mate of local reluctance to initiate change and innova-
tion. AL the same time, if the state is obligated to pro-
vide reimbursementforall or most mandates, the state,
too, could become less open to change and innovation.

An argument for reimbursement, however, isthe
extent to which the state tax system imposes tax bur-
dens more equitably than most local tax systems. If
local tax systems are more regressive than the state
tax system, orare too limited geographically to match
costs with beneficiaries equitably, then unfunded man-
dates may exacerbate these conditions. Yet, a reim-
bursement system may aggravate other problems, such
as fiscal disparities, if revenues are transferred to both
poor and wealthy jurisdictions for mandate compliance.

When a state or the voters statewide impaose limits
on the taxing, borrowing, and spending authority of
local governments, however, the state cannot then
equitably impose unfunded mandates on those local
jurisdictions. It alsowould appear inequitablefor a state
to set limits on its own taxing, borrowing, and spending
authority, and then shift the costs of policy initiativesto
local governments in the form of unfunded mandates.

Passing the Buck

Virtually everyone recognizes, however, that un-
funded mandates sometimes represent little more
than an unwillingness on the part of state officialsto
confront voters directly with the true costs of public
policy. Unfunded mandates can give citizens the im-
pression that they are getting something for nothing.
If local officialslater must raise taxes or fees to com-
ply with mandates, they are not likely to be able to
shield themselves from adverse voter reaction by
pointingto a state mandate millstone. Consequently,
a constitutional or statutory mandate reimbursement
requirement can act as a check on the ability of state
officials to pass the tax bill on to local officials.



Moral Objectives

Even if the principle of reimbursement is ac-
cepted, however, not all mandates carrya clearmoral
obligation forreimbursement. Isa state, for example,
obligated to reimburse a jurisdiction for compliance
with a mandate that is intended to remedy racially
discriminatorypolicies or corrupt activities long prac-
ticed by the jurisdiction? In other words, some man-
datesfall into a category in which it can be said that the
mandate is a state response to someabuseor dereliction
af responsibility by a few or many local jurisdictions. In
these cases, one might argue that local officials ought to
be required to face up to their responsibilities.

State Policy Change

At the same time, however, a case for reimburse-
ment can be made where a mandate requires local
governments to do something previously prohibited
by the state or to stop doing something previously
permitted or required by the state. In other words,
when a state changes its policy, it would seem to be
under some obligation to bear some of the costs im-
posed on local governments by that change.

Cost Differentials

Reimbursement systems also can mask the true
costs of living in particular kinds of communities.
That is, certain kinds of costs to citizens arise from
living in a big city, a suburban municipality,or a rural
community, for example, and in different areas of a
state. A particular mandate, therefore, may imposea
heavier burden on one type of jurisdiction than
another; yet, to the extent that citizenschooseto live
in one type of jurisdiction rather than another, a reim-
bursement system can mask the true cost of that choice
and allow citizens to enjoy a residential choice at less
than true cost to themselves and more cost to others.

Practical Problems

It is not always easy, of course, to estimate the
fiscal impacts of mandates across time and across a
multiplicity of jurisdictions. No matter how refined
and nonpartisan the estimating techniques used in
fiscal notes processes, those techniquesare subjectto
error. Estimating equitable rates of reimbursement
becomes all the more problematic when reimburse-
ments are to be provided over a period of years or,
theoretically, in perpetuity.

Another practical problem is that legislatorsare
inclined to circumvent mandate reimbursement re-
quirements. Debatesarise over cost estimates, defini-
tions of mandates, and whether a particular act is a
mandate falling within a reimbursement require-
ment. Thus, the process can become politicized, with

the state seeking to pay the least and local govern-
ments seeking to obtain the most.

Need for Mandates

The debate over reimbursement, however, ob-
scures the more fundamental questions, namely,
what and how should the state mandate? It is not
self-evidentthat states need to enact a large number
of mandates. The problem for local governments of-
ten lies in the proliferation of highly detailed man-
dates, and mandates that serve mainly to microman-
age local governments and public services. Where
such mandating occurs, an argument can be made for
reimbursement because such detailed mandating con-
verts local governments into mere administrative arms
of the state, thus defeatingone of the major purposes of
having local governments in the first place.

THE ISSUE OF LOCAL AUTONOMY

State mandates are of considerable concern to
local governmentsbecause they reduce local autono-
my. Essentially, a mandate substitutes state priorities
for local ones, although state and local priorities
sometimesmay coincide. Some local officialsbelieve
that by depriving local governments of control overa
significant portion of their budgets, state mandates
diminishlocal governments’ability to respond to their
own citizens’ needs and priorities. In some cases, how-
ever, localities may be happy to shift the political re-
sponsibility for a necessary but unpopular mandate to
the state, and let state officials take the heat.

State mandates also may be inappropriate be-
cause the state is not close enough to the operating
detailsof mandated programsto establish them in the
most effective and efficient forms. On the other
hand, being too close to the problem and all of its
political controversies,as local officialsoften are, may
paralyze needed public action. Although local govern-
ment decisionmakers have to maintain their account-
ability to their own citizens, they al0are accountable to
the state and have a responsibility to help meet state-
wide needs that have effects beyond the borders of
individual localities. This spillover effect, however,
creates arguments for state financial responsibility.

MANDATES AS VIRTUEAND VICE

The issue of mandates is difficult to deal with,
inpartbecause mandatesareboth avirtueand avice
of a federal system. They are a virtue in the sense that
citizens can turn from one government to another in
order to obtainaction on their concerns. If local govern-
ment is not responsive to a particular concern, then
citizens may turn to their state government or to the



federal government. Such forum shopping, or “prag-
matic federalism,”1? expands citizen choice and oppor-
tunitiesto influence government. This isa major reason
for not having centralized government.

At the same time, mandatingisa vice in the sense
that it encourages centralization and reduces ac-
countability by removing decisionmaking from local
arenas and, in the case of unfunded mandates, by
allowing one government to satisfy a set of citizen
concerns while requiring other governments to con-
front citizens with the tax bill. Mandating encourages
citizens to do end runs around their local govern-
ments rather than engaging their fellow citizens in
the debate and action that might be necessaryto alter
or introduce a local policy.

Mandatesrarelyare inventedby legislatorsout of
thin air; instead, they are generated by constituents
seekingaction for their own benefit or for the benefit
of their neighbors. A more legislators become
full-time legislators, moreover, they are likely to face
more constituent pressures for mandates. Conse-
quently, whether or not there are constitutional or
statutory provisions for reimbursement or fiscal re-
lief, local governmentswill have to be attentive to the
political dynamics of mandating in today’s highly inter-
dependent and intergovernmentalized environment.

SUMMARY OF STATE
MANDATING POLICIES

State mandating policies include a substantial
number of different elements. Each of the following
strategies has been drawn from the practices and
recommendations of states represented in this re-
port, as well as other states.

m A definition of mandates acceptable to
all parties concerned.

s A comprehensive inventory of man-
dates, updated periodically.

= A mandate review program to modify or
repeal mandates as appropriate.

m  Use of mandatingas a last resort, after
other cooperative approaches fail, and
after careful consideration of whether a
state interest really needs to take priority
over the right of local self-government.

m Involvement of local officialsin the for-
mulation of necessary mandates.

m  Use of the state ACIR as a key point of
interaction and mediation.

m  Requirements that legislative intent and
compliancecriteriabe clear, perhaps re-

quiring the legislature to specifya policy
objective in a statement attached to or
combined with mandate legislation.

Procedural requirements for commit-
tees and each house of the legislature
for action on mandates (e.g., recommis-
sion to a substantive committee on a
point of order, an extraordinary major-
ity-vote rule)

Emphasison results rather than process
in mandates.

Provision for local flexibility in methods
of compliance.

An appeals process, especiallyfor locali-
ties that may have particular compliance
problems, and especiallywhen process is
detailed in a mandate.

Inclusion of a sunset provision in man-
dates.

A fiscalnotes process—or at least estab-
lish that fiical notes are important in
principle—to determine the probable
fiscal impact of mandates on local gov-
ernments. (About 42 state legislatures
have sometype of fiscal notes process, as
does the Congress.)

A mechanism for measuring local gov-
ernment fiscal stress, with mandate
costs included in the measure.

Approaches to Mandate Funding

Several options are available to fund state man-

dates to local governments:

Mandate reimbursement. As of 1988, at
least 14 stateshad either a constitutional
or a statutory general mandate reim-
bursement requirement20 (Constitution-
al: California, Hawaii, Michigan, Mis-
souri, New Hampshire, New Mexico,
and Tennessee. Statutory: Colorado,
Florida, Illinois, Massachusetts, Mon-
tana, Rhode Island, and Washington).2!

Rulesthat allow local governmentsto ig-
nore certain mandates that are not
funded by the state. (Thisstill requiresa
definition of mandates, however.)

Stateassumptionaf responsibilityfor se-
lected local functions, or swaps of func-
tions between the state and local govern-
ments. (A state ACIR could examine such
issues and make recommendations.)



m  Specificfunctionsor services treated as
shared state-local responsibilities and,
therefore, financed on a cost-sharing
basis.

m  Expansiondf local government revenue
authority to help localities meet man-
date compliance costs.

m  Provision of more general aid to local
governments, especially through a
program of fiscal capacity and fiscal
equalization revenue sharing. (Solong
as the state assumes responsibility for
ensuring local capacity to perform
functions, both mandated and
non-mandated, state mandates are
less likely to be burdensome, and the
state itself can link policies with costs.
Thisapproach does not solve the prob-
lem of determining the costs of man-
dates, but it may simplify matters and
be more equitable than mandate-
by-mandate reimbursement.)

THE STATE CASES

The studiespresented in thisvolume representa
variety of approaches to state mandates. They are
organized along a continuum of responses to man-
dates: informational approaches (catalogs and fiscal
notes)to aid in decisionmaking, reimbursement of indi-
vidual mandates, legal limits on mandating, and fiscal
equalization as an alternative to reimbursement.

The Ohio study, prepared by the Local Govern-
ment Advisory Commission, describes the process of
a state just beginning to deal with some of the effects
of mandates by providing information about them in
the legislative process.

The South Carolina report, written by the South
Carolina ACIR, describesits experiencewith catalog-
ing mandates and implementingfiscal note require-
ments. The study includes a comprehensive discus-
sion of a variety of approaches to mandates drawn
from an examination of six other states.

The Rhode Island case describesthe state’s expe-
rience with a statutory reimbursement requirement.
The paper discusses the process of reimbursement,
the direct fiscal impact of reimbursement, and the
requirement’sability to make state officialsmore sen-
sitive to local fiscal needs and conditions.

The Florida paper, prepared by the Florida
ACIR, also discusses a statutory reimbursement re-
quirement, along with other available strategies. It
examines the state ACIR’s monitoring and review
activities, and explains that Florida reimbursementscan

take the form of either direct compensation for funds
expended or additional local revenue-mising authority.

The two Massachusetts papers concern a provi-
sion in the Proposition 2Y/, local tax limitation law
initiated by the voters that requires state funding of
state laws or agency rules or regulations that impose
additional costs on cities or towns. If the common-
wealth does not assume these costs, its mandates
cannot be enforced. The first Massachusetts paper
discussesthe mandate funding rule itself; the second
discusses the rule’s implementation via cost estima-
tion, reimbursement, and up-front funding.

The Connecticut and New York studies take a
different approach to mandates. After careful study
of the mandates issue and reviews of the use of fiscal
notes, Connecticut rejected a reimbursement re-
quirement and opted for voluntary reimbursementby
the legislature,an option that has yet to be used. Like
New York, Connecticutplaced itsprimary reliance on
increased general state aid to municipalities.

The New York study discusses the pros and cons
of several approaches and concludes that increased
general state aid answers most of the objections of
local government officials. It cites significantadmin-
istrative and financing problemswith the reimburse-
ment processes in Californiaand Massachusetts,and
calls for “sorting out” the proper state and local ser-
vice responsibilities as a foundation for a strategy of
better service delivery.

These studiesare presented to help inform state
and local officials in states considering mandate is-
sues. These issues are at the heart of sound state-
local relationships. The success of any given strategy
will depend on the extent to which it represents
agreement between state and local governmentsand
is followed in good faith by all parties.
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OHIO: DEVISING A WORKABLE SOLUTION

TO THE MANDATE DILEMMA*

The Stateand Local Government Commission of
Ohio chose state mandates to local governmentsasa
topic for research and action in February 1987. Lieu-
tenant Governor Paul R. Leonard, chairman of the
commission, appointed six of the commissionersto a
subcommittee to determine the effect of mandates
on local governments and to devise a plan of action
for the commission’s approval.

Prior to the commission taking up the study of
state mandates to local governments, other organiza-
tions had considered the dilemma. The Ohio Town-
ship Association, the Ohio Municipal League, and
the County Commissioners’ Association of Ohio had
an interest in curbing state mandates. The County
Commissioners’ Association is continually making
suggestions and recently appointed a Mandate Task
Force. In Ohio, county governmentmay performonly
functions detailed by the General Assembly. More-
over, a county’sability to raise revenues is limited by
the state constitution and the Ohio Revised Code.
Within these limitations, counties usually bear the
brunt of state mandates without additional funding,
so they had ample reason to be concerned.

Bills had been introduced periodically in the state
legislature to curb state mandates on local govern-
ments, without result. A few legislative task forces
touched on the mandate problem, but none followed
up with action. Finally, in “Helping Ohio’s Communi-
ties Respond to Federal Cutbacks: Lifeafter Dearth,”
the Select Committee to Studythe Effects of Federal
Cutbacks on Local Governments recommended that
the State and Local Government Commission com-
pile a catalog of mandates.

In 1977, the legislature passed a law requiring the
Legislative Budget Office to prepare fisal notes for
bills that *“appear to affect the revenuesor expenditures
af the state, a county, municipal corporation, township,
school district, or other governmental agency” (ORC
103.14) and are ready for a floor vote. An actual collar
inpact estimate was attemptedbut not alwaeysachieved
because of the unavailability of reliable data.

* Lisa Patt McDaniel wrote this report.

THECOMMISSION STUDY
AND RECOMMENDATIONS

An important starting point for the commission’s
work on mandates was decidingon a definition. Real-
izing that mandates come from various sources and
take different forms, the commission chose the fol-
lowing broad definition. It defined a mandate as a
legal requirement, a constitutional specification, a
statutory provision, an administrativeregulation, ora
court order that local units of government must es-
tablish or modify a specificactivity orprovide aservice
to meet minimum state standards.

The commission’s mandate subcommittee estab-
lished an advisory committee to help review the issue
and help develop final recommendationsto the State
and Local Government Commission. Both commit-
tees met together to review national studies of the
mandate problem and other states’ responses, and to
listento the local governmentassociations’concerns.

The mandate subcommittee sent a survey to all
state legislators in July 1988. It covered the major
mandates for solid waste, contract bidding, prevailing
wage, and jail standards. A follow-up letter in Sep-
temberbrought the response rate up to 17percent of
the state representatives and 16 percent of the state
senators. The returned surveys were split evenly
among Democratsand Republicans. Overall, the leg-
islatorswho responded were sympatheticto local gov-
ernments and open to some kind of reform. Few,
however, indicatedany initiativein leading the battle
against mandates.

By December, the mandate subcommittee sub-
mitted four recommendationsto the Stateand Local
Government Commission. The first recommenda-
tion was to compilea comprehensive document out-
lining legislative,administrative,and executive order
mandates. This catalog would serve several purposes:
(1)the total number of mandates currently imposed
on local governmentscould be determined: (2) analy-
siswould reveal time frames during which mandates
were likely to be passed; (3) outdated and unneces-



sary mandates could be reviewed; and (4) funding, or
lack thereof, could be analyzed.

The second recommendation called for the for-
mation of a mandate review committee to work in
conjunctionwith the legislative budget officeand the
local government associations. At the end of each
legislative session, this committee would analyze laws
passed for trends in mandates and funding. The com-
mittee also would devise a review procedure for
weeding out unnecessary and outdated mandates.

The third recommendation called for a fiscal
note network to be developed among representative
cities, villages, townships, and counties to provide
information on the fiscal consequences of various
legislative proposalson local government. This infor-
mation would be included in the fiscal notes attached
to legislation. The idea behind this recommendation
was to increase the accuracy of the fiscal note and to
make the information more concrete in a legislator’s
mind by using actual local governmentsas examples.

The final recommendation called for strongly
worded legislation to be introduced by the commis-
sion’s legislative members. This legislation required
that the state fund the cost of a mandate or provide a
means of funding for the local government. It also
provided that no bill be voted on by the General
Assembly without a complete and accurate fiscal note
attached. The last component of the legislation ex-
panded the fiscal note requirement to includeadmin-
istrative rules and executive orders.

IMPLEMENTATION

The State and Local Government Commission
approved all four recommendationsand directed the
staff to begin implementation. The fiscal note net-
work was the first to be implemented. Local govern-
ments asked to participate were enthusiastic to be
able to make a direct contribution to the legislative
process, and the Legislative Budget Office was open
to having access to more accurate fiscal information.
The network was in operation by the first half of the
legislative session.

The procedure for compilingthe catalog was pat-
terned after that developed by the South Carolina
ACIR. A third-year law student was hired to review
the Ohio Revised Code to extract all current man-
dates, each of which was categorized by the local
governments it affected, approximateamount of fis-
cal impact, and the function of governmentto which
the mandate applied. The processtook three months.
The informationwillbe entered into a data base man-
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agement program so that it can be used and printed in
an easily understandable format.

Mandate legislation was introduced on January
30,1990, by the four legislative members of the State
and Local Government Commission: Sen. Richard
Schafrath, Sen. Lee Fisher, Rep. Jerry Krupinski, and
Rep. Ron Amstutz. The commission made every ef-
fort to get as much input as possible on the legislation
from the local government associations, key legislators,
and other players in the process before it was intro-
duced. The legislation did not pass in the 1990 session.

The legislation is summarized by its first section:

Any bill that, according to the local impact
statement [fiscal note] prepared by the Leg-
islative Budget Office, has the effect of re-
quiring a county, townships, or municipal
corporation to perform or administer a new
or expanded program or service having a net
additional cost . . . for some or all affected
counties, townships, or municipal corpora-
tions, shall include an appropriation suffi-
cientto fund such net additional cost of com-
pliance with that requirement.

If the legislature chooses to exempt itself from this
requirement, it must take a separate vote on whether
the bill will be exempt before voting on passage.

Other key points included are: Executive orders
and agency rules must have fiscal notes attached.
Fiscal notes for bills must be completed before the
third hearing. Executive orders are exempt from the
appropriation requirement.

The bill provided that the State and Local Gov-
ernment Commission would serve as an appeals
board for local governments that argue that a man-
date did not have sufficientappropriations. The deci-
sion of the commission would be final.

CONCLUSION

The mandate issue has been around for a long
time. Itisnot unique to Ohio orto local governments.
Every state has imposed unfunded mandates on its
local governments. In turn, state governments, as
well as local governments, are subject to mandates
imposed by the federal government. Acknowledging
that government is at a period of significantchange,
and that the relationship between state and local
governments is an important component of that
change, the State and Local Government Commis-
sion of Ohiowill continue towork toward strengthen-
ing that relationship. A workable solution to Ohio’s
mandate problem will further that agenda.



SOUTH CAROLINA: STATE MANDATED LOCAL GOVERNMENT
EXPENDITURES AND REVENUE LIMITATIONS*

A mandate, defined in its broadest sense, is a
mechanism by which local decisionmakingauthority
isinhibited. The U.S. Advisory Commission on Inter-
governmental Relations (ACIR), in a study of state
mandates on local governments, focused on the sub-
stitution of state prioritiesfor local prioritiesasabasis
for examining the scope and influence of mandates.
ACIR defined a mandate as a “legal requirement,
constitutional provision, statutory provision, or ad-
ministrative regulation that a local government un-
dertakea speciﬁcactiviW‘orFrovﬂde aservicemeeting
minimum state standards.”! The idea of substituting
priorities suggests that the mandated activity is not
desired mutually by the state and locality. If there isa
mandate on the local government, then a strictinter-
pretation of the definition forces the conclusionthat
the mandate represents a state objective and that a
similar local objective does not exist.

Beyond the definitional problems, mandates
tend to elicit strong feelings from state and local
leaders. To many, at the core of the controversy is a
power struggle between state and local leaders over
control of the locality. Even when the state compen-
satesthe localityfor the mandate, local leaders some-
times believe that their ability to do the job to which
they have been elected is diminished. When there is
no reciprocal support for an imposed mandate, the
locality isforced to find new ways to generate revenue
or strain existing revenue sourcesto comply with the
mandate. There is no guarantee of support for many
state mandates. Legislators can impose unwanted
and possibly unnecessary standards on local govern-
ments effectively without taking any fiscal responsi-
bility for having done 0. One of the most frustrating
situations encountered by localities involves a new
mandate requiring additional revenue when an exist-
ing mandate limits the ability of the local government
to raise revenues to fund the new mandate.

One of the more popular justifications for man-
dating is to shift responsibility for services from the
state to local governments.While most agree that lo-

* Janet Kelly wrote this report.
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cal service provision generally is more responsive to
the needs of residents, local leaders argue that the
shift comes without adequate fiscal assistance from
the state or with preexisting mandates that make gen-
erating additional revenues impossible without rais-
ing property tax rates. Localities, on average, are
amenable to receivingresponsibilityfor local services
when there isadequate fiscal assistanceor fiscal flexi-
bility from the state. When localitiesare given a ser-
vice provision task without assistance or autonomyto
provide it, local leaders charge that the state budget
has been kept viable at the expense of local budgets.
From a purely political standpoint, a mandate can en-
sure that the responsibility for unpopular tax increases
rests with local officials rather than state legislators.

A PLAN OF STUDY

The South Carolina Advisory Commission on In-
tergovernmental Relations (SCACIR) responded to
these concernsabout mandates with a five-part series
of reports.

Part one offered an elaboration of the issuesand
problems and a justification for a long-term commit-
ment to the study of mandates. Part two examined
selected mandate studiesfrom other states, with careful
attention to methodology, scope, policy recommenda-
tions, and implementation criteria. The results were
considered in light of South Carolina’s needs. Part
three provided an indexed catalog of existing state
mandates and a look at legislative and agency man-
dating behavior. Part four contended with the cost of
mandatesto the locality. The f i i phase of study sum-
marized the insights gained from the previous reports
and translated them into policy recommendations.

THEBENEFIT OF EXPERIENCE

Decreasing federal and state revenues and in-
creasing mandates to local political subdivisions have
left many localities with a choice of either discontinu-
ing services or raising property taxes. Because both
alternatives are unpopular, local leaders have turned



to their state legislaturesto relieve the mandate bur-
den, increase state aid to localities, or free localities
to generate revenue from some sourceother than the
property tax. When legislatureshave attempted man-
date reform, the approach generally has taken one of
two forms.

First, some states have constitutional amend-
ments that free localities entirely from the cost of
state-imposed mandates. This approach follows from
the belief that compensatoryfinancial aid must follow
a mandate. In cases where the mandate requires the
locality to do something (mandates service or pro-
gram quantity or quality), the state fully reimburses
the cost of the activity. Less frequently, the state also
will compensate the locality for any restrictive man-
date. The more common restrictive mandates involve
tax exemptionsand other revenue limiting statutes.
Fifteen states have some type of constitutional
amendment regarding mandate costs. The experi-
ence of these states' programs suggests that the con-
stitutional amendment approach is effective only
when the legislative commitment to the amendment
remains strong through changing membership. Many
statesthat have chosen to restrict mandating through
a constitutional amendment report routine circum-
vention of the intent of the amendment.

The second alternative, fiscal notes, usually ac-
companiesany reimbursement or full fundingconsti-
tutional amendment. Fiscal notes also are used in
many stateswhere there is no commitmentto full or
partial funding. A fiscal note statute ensures that
each mandate will be accompanied by an economic
impact statement that estimates the cost to localities.
Thereare, however, few guarantees that the note will
be prepared by a disinterested party, that there will be
sufficient information, expertise, and resources to esti-
mate costs accurately,and that legislatorswill consider
the costs to localities and feel obligated to mitigate
them when the mandate bill isbefore them. Most states
that have a fiscal note statute report that the practice
rarely accomplishes the intent of the statute.

The states selected for review were examined
fromthe introduction of their studythrough the legis-
lative processto implementation, with a discussion of
the shortcomings and strengths of their programs
based on interviews with those responsible for the
programs. The six states discussed here—Pennsylva-
nia, Vermont, Florida, Illinois, New York, and Virgi-
nia—were chosen for their diversity of experience
with the mandates problem and not for their compa-
rability with South Carolina. Some of the programs
are successful, some are not. In each case, the state
has a unique perception to bring to the mandates
issue and a different message for other states.

South Carolina could benefit from the experience
of these six statesif fiscal notesand mandatereimburse-
ment legislation prove to be warranted by further study.
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Pennsylvania

The Pennsylvania Local Government Commis-
sion demonstrated how a well planned inventory
methodology can serve as the basis for further man-
dates study. The necessity of describingthe mandates
problem in exact terms hasbeen shown in Pennsylva-
nia, as well as in other states. Pennsylvania reports
that its catalog is used frequently by state and local
agencies, local governments, public interest groups,
and the academiccommunity. The state also tackled
another difficult issue —periodicinvestigationaof pre-
viously enacted mandates to determine whether the
intent is being preserved in implementation. Tis
difficult and subjective task helps ensure that the
meaning of the original legislation is not convoluted
by practice and initiates the first step toward elimina-
tion of mandates that have outlived their usefulness.

Vermont

While Vermont and South Carolina have few com-
mon characteristics, the \Vermont experiencewas help-
ful in pointing out the resentment that legislatorsand
local government leadersmay harbor toward each oth-
er, especiallywhere mandatesare concerned. Believing
that the struggle for control over local functionsinhibits
good government, city and county leaders in Vermont
suggested that they and state legislators should interact
before, during,and after a mandate is passed. Thispoint
was reinforced by Florida ACIR.

Vermont—like New York—has offered an en-
hancement of state revenue sharing money as an
alternative to difficult and controversial cost analysis
of individual mandates. This approach requires only
that legislatorsrecognizethat mandates exist and cost
money. Both states have concluded that less-than-
full reimbursement in the form of aid enrichment is
better than no support while cost quantification is-
sues are being debated.

Florida

The Florida experience was most instructive. The
statutory limitation on the cost of mandates required a
fiscal note and a financingplan for each mandate. With-
out the note, it is impossible to create a means of
financing the mandate. The Florida legislature hasbeen
quiteadept at circumventing the fisal note statute, and
the constitutional problem that prevents the legislature
from being bound in advance is one that any state con-
sidering such legislation must research fully.

New York

The New York Legislative Commission on Ex-
penditure Review (LCER) offered some startling
conclusionsabout mandates based on its survey work



with local government officials,who were guaranteed
anonymity. The survey results suggest that local lead-
ers are not burdened by mandates. Because New
York restricted its analysisto active mandates and did
not include revenue-restrictive mandates, the finding
is plausible. Several other states, including Vermont
and Virginia, concluded that revenue-restrictive
mandates were much more troublesome than those
that required localities to provide a service or pro-
gram, or that established quality or quantity levelsfor
a service or program.

New York made two substantial contributions to
theliterature. First, LCER concludedthat local lead-
ers cannot distinguish effectively between voluntary
compliance and a mandate. This conclusion is sup-
portedby ACIR’s 1978study. While the findingpoints
to a serious problem with local leaders and givesmerit
to the suggestion that interaction between state and
local leaders is advisable, it calls into question other
conclusions drawn from New York’s survey. For in-
stance, if an inventory of mandates is generated from
a survey of respondents who cannot specify man-
dates, how accurate and comprehensive can the in-
ventory be? Similarly, if respondents are unsure
about the extent of mandates, how can they conclude
that mandates are not a problem for local govern-
ments?

LCER offered a second important hypothesis. It
suggested that some mandates may be perceived as
state imposed while, in fact, they are “passed
through” the state from the federal government to
the localities. Sofar, little attention hasbeen givento
this problem, but the issue has considerableresearch
merit and should be explored fully in a comprehen-
sive study of mandates in any state.

Ilinois

The Ilinois reimbursement program benefits
from the experiences of California and Montana,
leaders in reimbursement legislation. The fiscal note
flawsthat trouble Florida so greatly have not surfaced
in Hlinois. From all indications, the economic impact
statements are thorough, methodologically sophisti-
cated, and always accompany any mandate bill. But
Illinois has another kind of problem. Instead of cir-
cumventing fiscal notes to avoid reimbursing locali-
ties, the legislature has amended the reimbursement
bill to excludepending mandates. Five yearsafter the
bill was passed, the state never had reimbursed a
locality for any mandate. But there have been only
two mandates passed since 1981, both involving pen-
sionsand both exempted by amendment to the origi-
nal reimbursement bill. Despite thisshortcoming, the
conspicuous absence of additional mandates sincethe
passage of the bill suggests that the Illinois system,
while not perfect, is one of the more effective.
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Virginia

Two things make the Virginia study unique. First,
mandates were found tocontribute toalarger prob-
lem—fiscal stress among local governments. The
Legislative Audit and Review Council (LARC) took
the position that when the causes of fiscal stress were
identified and addressed, mandates would become
less burdensome for the localities. It recommended
full funding of mandates in conjunction with equal-
ization legislation for cities and counties and in-
creased state formula revenue sharing. The Virginia
legislature made an historical commitment of support
to local governments and directed that a study be
undertaken on the impact of mandates. This con-
trasts with the experience of other states. whose legis-
latures have been either nonsupportive or antagonis-
tic toward efforts to reduce the burden of mandates
on local governments.

Recommendations from the Review

The South Carolina Advisory Commission on In-
tergovernmental Relations offered the followingrec-
ommendations based on its study of other states’ ex-
periences:

m  SCACIR should continue to study the
mandates issue and provide local gov-
ernment leaders with timely informa-
tion through a comprehensive inventory
of state mandates.

m  The comprehensive inventory shouldbe
generated and made available to all in-
terested groups. A comprehensive clas-
sification indexed by subject and locality
can serve informational needs best. Ap-
propriate featuresof other states’ inven-
tories should be incorporated.

& Localgovernment leadersshould be en-
couraged to participate more fully in the
state legislative process, and legislators
should be encouraged tobe more recep-
tive to local government participation.

8 Fiscal notes should accompany each man-
date bill. They should be prepared by a
disinterestedgroup charged with prepara-
tion of all notes. They should be sophisti-
cated methodotogically and should con-
tain precise language in referencing the
cost of the bill under consideration.

m  Previously enacted mandates should be
reassessed periodically to determine
whether their legislative intent is pre-
served in implementation. Recommen-
dations for revision or repeal should fol-
low each reassessment.



If a constitutional amendment on state
mandates isconsidered, the amendment
shouldbe researched carefully to ensure
that it does not violate any other provi-
sions of the state constitution.

m If a reimbursement program is consid-
ered, the six factors that contribute to
success should be implemented fully.2
Any exclusion to a reimbursement pro-
gram should be identified clearly and
well documented.

»  Aid enhancementshould be considered as
an alternative to a constitutional amend-
ment or full reimbursement program if
the cost of such programs are prohibitive.

s Theimpactof mandateson local govern-
ment finance should be incorporated into
any composite index of fiscal stress de-
signed to determine those localities that
are most in need of financial assistance.

s If the purpose of possible mandates leg-
islation orany other responseto the bur-
den of mandates on local governmentsis
to address the source of the greatest fis-
cal stress, particular attention should be
given to revenue-restrictive mandates.

MANDATES IN SOUTH CAROLINA

South Carolina appears to have more state man-
dates on local governments than any of itssoutheast-
em neighbors. Most mandates have been imposed
legislatively (88 percent), while the remainder were
imposed administratively (12 percent). The first man-
date appeared in the late 17th century; it prohibited
worldlywork on Sunday, except by those who practice
a faith that observes Saturday as the Sabbath and who
happen to reside in Charleston County. One of the
latest mandatesinvolvesthe distribution of assetsseized
during arrests for trafficking in illegal substances.

The definition of mandates used by SCACIR to
generate its catalog is broader than most others.
Those statutes, regulations,or ordersthat require the
locality to undertake an activity or to comply with
some standard, even when the locality would have
undertaken the activity or complied with the standard
voluntarily, isamandate. Similarly,any statute, regu-
lation, or order that prevents the locality from under-
taking an activity, even when the locality would not
consider undertaking it in the absence of the statute,
regulation, or order, isa mandate. Finally, even though
pass-through mandates are not wholly’creationsof the
state, they still affect the decisionmaking ability of local
governments and are treated as mandates.
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Legislative Mandates

SCACIR research indicates that 608 legislative
mandates had been enacted as of 1986. Of these, 568
are enforceable; 34 either have been repealed or
found unconstitutional by subsequent case law.

The first dramatic increase in legislative mandates
occurred in the decade 1961-1970, when 71 were en-
acted (approximately seven per legislativeyear). In the
following decade, 1971-1980, there were 105mandates
enacted, approximately ten per legislative year. From
1981 through 1986, 57 mandates were enacted, main-
taining the ten per year average of the prior decade.

In 1983, the legislature enacted a law that re-
quiresa fiscal impact statement to accompany all bills
that impose an expenditure by local governments.
Section One of the “fiscal note” bill states:

Whenever a bill or resolution is introduced
in the General Assembly requiring the ex-
penditure of fundsby a county or municipali-
ty, the principal author shall affix thereto a
statementof estimated fiscalimpact and cost
of the proposed legislation. Prior to report-
ing the bill out of committee, if the amount is
substantially different from the original esti-
mate, the committee chairman shall cause a
revised statement of the estimated fiscal im-
pact of the bill to be attached to the bill. AS
used in this section, “statement of estimated
fiscal impact” means the opinion of the per-
son executing the statement as to the dollar
cost to the county or the municipalityfor the
first year and the annual cost thereafter.”

The intent of such legislation generallyisto require
legislators to consider the economic consequences of
their directives to local governments. The effect, in
most states, is a significant reduction in the number of
mandates passed by the legislature. In South Carolina,
43 mandates have been passed by the General Assem-
bly between the time the fiscal note bill became law in
1983 and 1986, an average of 14 per legislative year.
Since ten mandateswas the average per legislativeyear
prior to the requirement, the fiscal note law does not
seem to have had an inhibiting impact.

Administrative Mandates and Executive Orders

There are currently 72 mandates to local govern-
ments imposed by state agencies. All of them are
enforceable. Seventy percent of the mandates are
imposed by the Department of Health and Environ-
mental Control. They deal with health care stan-
dards, communicable disease control, inspection of
public areas and products, and standardsfor water and
waste disposal systems. The state Budget and Control
Board imposes 13 percent of these mandates, and the
remaining 17 percent come from the state retirement



system, Land Resources Commission, Tax Commission,
Department of Education, Law Enforcement Division,
Public Service Commission, Health and Human Ser-
vices, and the Contractors Licensing Board.

Only three executive orders imposed mandates on
local governments. One, issued during the administra-
tion of Governor James Edwards (1974-1978), requires
magistratesto dispose of their cases expeditiously. The
other two, issued by Governor Richard Riley
(1978-1986), deal with issuance of tax-exempt pri-
vate-activity bonds under the Tax Reform Act of 1984
and the 7ax Reform Act of 1986. T he latterorder was set
to terminate when the legislature acted on the matter.

Whatis Being Mandated?

The mandates were classified by function. The
most common mandates involve the general operation
of local government. Other significant categories in-
clude education, public safety, and revenue exemptions.

Who is Responsiblefor Compliance?

Of the 683mandates, 93 percent (638) were appli-
cable to counties, 39 percent (268) to municipalities,
and 17 percent (113) to special purpose districts.
Many mandates apply to more than one unit of local
government. Thirty-four of the mandates are no
longer enforceable.

The total number of mandates to specific local
government officials is 344. Law enforcement per-
sonnel (63), treasurers (36), auditors (29), magistrates
(24), and clerks of court (20) account for 50percent of
the total state mandates to local governmentofficials.

Federal Pass-Through Mandates

The analysis was expanded to include mandates
originating from the federal government because
they require as much compliance as those from the
state. Frequently, studies have failed to make the
distinction between state-initiated and federal
pass-through mandates because the latter often ap-
pear in the state statutes and are not easily identifi-
able as pass-through mandates.

When a mandate is imposed by the federal gov-
ernment, the state often is charged with ensuring
compliance. For this reason, the mandate is incorpo-
rated into the body of state laws affecting local gov-
ernments and appears, at least on its face, to be a
creation of the state. Further, some federal mandates
are strengthened at the state level. When a state
wishesto imposeclean air standards on its localitiesat
a level greater than that required by federal stan-
dards, it may do so in the form of a mandate. These
also are incorporated into state law and are the most
difficult pass-through mandates to categorize be-
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cause they are not, strictly speaking, either federal or
state mandates, but a combination. Of the 200 man-
dates reviewed by the agencies responsible for their
enforcement, 13 (7 percent) were determined to be
federal pass-through mandates.

Mandates by Budget Proviso

Each year, the South Carolina General Appro-
priations Act contains temporary provisos that affect
state agencies, employees, and local governments in
the sameway asa permanent mandate. The localityis
required to comply fully with the language of the
provisos, some of which are repeated from year to
year while others appear only once. These provisos
cannot be incorporated into a catalog of state man-
dates because of their temporary nature, but they
must be mentioned in any discussion of state author-
ity over local decision processes.

Repealed and Unconstitutional Mandates

The state legislature has repealed 31 mandates
since 1976. Most of these statutes set fee schedules
that have become outdated. Other repeals, however,
indicate some change in legislative attitude, such as
repeal of the blue laws prohibiting certain sales on
Sundays. The majority of mandates that have been
repealed were enacted more than S0years ago. There
are many other mandates still in effect that might be
candidates for repeal during future legislative ses-
sions. Only three legislativemandates have been de-
termined to be unconstitutional by case law.

Traditional Mandates

Some mandates exist not SO much formally asin
the perceptions of state and local government offi-
cials. Commonly called “traditional” mandates, these
arebased on custom rather than law. While there are
many kinds of traditional mandates in South Caroli-
na, none seems as irksome to local government offi-
cials as the provision of office space and supplies to
state agencies. In some cases, this is specified by law,
as for officers of the circuitcourt, but in other cases,
an historical series of events has led to the common
belief that the locality is responsible for housing and
supplyinga state agency.

Most traditional mandates have some justifica-
tion in the general perception that the locality should
carry out the function. Office space for state agencies
and a requirement that localities provide free trans-
portation to children enrolled in public schools seem
unique to South Carolina localities. Another tradi-
tional (not obligatory) mandate with the perception
of local benefit is the yearly payment to state-run
mental health facilities for the care of the counties’
retarded and handicapped citizens.



The examination of traditional mandates sug-
geststhat state and local leadersshould reassess peri-
odically the nature of state-local cooperationwithina
locality and reach new agreements about the cost
burdens involved.

The Costd State Mandates

SCACIR contracted with the Bureau of Govern-
ment Research and Serviceof the University of South
Carolina to study the problem of assigning costs to
state mandates and to analyze the costs of selected
mandates in localitiesthroughout the state. The bu-
reau selected six state mandates for cost analysis:
medically indigentassistancefunds, court administra-
tion, space provision for state agenciesby county gov-
ernments, landfill regulations, collection and pay-
ment of state additionsto fines and fees, and the state
Highway Department’s policies relating to right-of-
way acquisition. Two examples of constraint man-
dates—the local option income taxand the merchants’
inventory property tax—also were analyzed. Data for
the cost analysis were collected in 14 counties and ten
municipalities. Cities with populations of 10,000 or
more were divided into five groups based on their FY
1934 per capita revenue. A random number table was
used to select municipalitiesfrom the groups.

Cost Analysis Results

The cost analysis results for each of the sixdirect
mandates and the two constraint mandates are sum-
marized below. The review of the state’s fiscal impact
statement law also is discussed.

Medically Indigent Assistance (MIAF)_.When
county expenditures for assistance for the medically
indigent in FY 1985 are compared to the MIAF ad-
ministration costs, plus the mandated medicaid and
MIAFassessmentsfor FY 1987,the 14countiesinthe
study fall into three distinct groups. For four of the
counties, the FY 1987 assessments, plus administra-
tive costs, totaled less than the amount that had been
spenton medical indigencein FY 1985.Two counties
experienced little change between their FY 1985ex-
penditures and their mandated FY 1987 expendi-
tures. Of the eightcounties required to increasetheir
efforts, five had to increasetheir expendituresby over
100 percent between FY 1985 and FY 1987. Man-
dated FY 1987 per capita expenditures for medical
indigence assistance ranged from $253 to $4.89.
Based on the value of one mill of property tax (the
amount of revenue that one mill will raise), counties
estimated that the assessments represented from
about 1.5 millsin Oconee County to about 45 milsin
the poorer counties of Bamberg and Dillon. The tim-
ing of the mandate caused the financial impact to be
particularly significant. The requirement by the state

for countiesto allocate a portion of their revenue for
assistancetothe medically indigentcame at aboutthe
same time that South Carolina cities and counties
were faced with a loss of over $71 million in federal
General Revenue Sharing funds.

Court Administration. County officials perceive
court-related mandates as the most costly. Surpris-
ingly, court revenues tended to exceed expenses in
most counties studied. On average, the courts gener-
ated a net revenue of $.66 per capita. Still, the con-
stant growth in case loads and frequent changes in
laws, procedures, and reporting requirements are a
burden that has significantimpact on countybudgets,
staffing, and space requirements.

Office Space for State Agencies. County officials
perceive the requirement to provide office space for
state agenciestobe the second most costly state man-
date. The 14 counties studied provide an average of
almostone-half square foot bf office spaceper capita
to the departments of Social Services and Health
alone. Using an imputed rent figure of $6.50 per
square foot for full service leased space, the average
per capitacost for the two departments is $3.17. That
figure varies from $6.03 in Orangeburg County to
$1.97in Cherokee County. Six of the seven counties
with the highest per capita costs for space (based on
imputed rent) also have the highest rates of poverty.

Landfill Regulations. All of the countiesand one
of the ten cities in the study group operated landfills
under domesticwaste permits issued by the state De-
partment of Health and Environmental Control. Per
capita landfill operation costs ranged from $1.40 in
Richland Countyto $13.48in Colleton County. Land-
fill costs exceeded revenues in all but three of the
counties. Countyofficialswere most concerned about
the stricter regulations expected to be promulgated
by the Environmental Protection Agency and the
state department. Officials estimate that the pro-
posed regulationswill increase landfill costs from two
to five times current levels. Unless federal and state
funds are made available to assist local governments
to comply with these proposed regulations, only the
wealthiest localities will be able to continue to oper-
ate sanitary landfills.

Collectionof State Fees. The state raises revenue
for a variety of purposes by adding fees to fines and
forfeitures. While this mandate is not overtly costly
for local governments, it is perceived to be burden-
some. The impact of this mandate is primarily in the
administrative time needed to track and rebate the
fees. The cost and burden of this activity is heavily
dependent on the extent to which the municipal
government utilizes computers for its court-related
record keeping. Smaller and poorer municipalities
still rely on manual records. The cost of administra-



tive time spent complying with this type of state man-
date is difficult to estimate. Most likely, for individual
mandates, the cost would be negligiile. But the finan-
cial burden of this type of mandate might be termed
insidious since the impact isgradual and cumulative.

State Highway Department Right-of-way Policy.
The South Carolina Highway Department’s policy is
that, as a condition of selecting a municipal street to
be added to the secondary system, the municipality is
responsiblefor acquiring the right-of-way. The coun-
ties do not have to assume that responsibility. Only in
a few cases was the acquisition of right-of-way a sig-
nificant expense. Many municipal officialswere con-
cerned, however, about what appear to be unwritten
and inconsistent Highway Department policies.
These types of mandates are resented at the local
level and are perceived to be burdensome.

Local Option Income Tax. The local option in-
come tax was studied as an example of a constraint
mandate. Since South Carolina local governments
have limited revenue sources they are allowed to use,
constraints or restrictive mandates have a significant
impact. Because of their smaller share of state aid
funds (21.67 percent in FY 1986), municipalitiesap-
pear to be burdened particularly by revenue con-
straints. Estimates for 1979local income tax receipts
were developed because of the availability of U.S.
Census data on household income. Based on those
estimates and assuming a fairly low income tax rate of
10percent of state incometax liability, the 14counties
studied could have raised from about 30 percent to
120percent of 1979 property tax receivableswith an
incometax. Municipalitiescould have raised between
about 20 percent and 117percent of 1979property tax
revenues with an income ax.

Merchants’ Inventory Tax. In 1984, the General
Assembly passed legislation to phase out the mer-
chants’ inventory property tax over a period of three
years (S.C. 12-37-450). Beginning in 1988, merchants’
inventory is exempt from property taxation, and state
reimbursement for this loss is capped at the 1987 tax
level. Local government officials were most con-
cerned about this growing local revenue source be-
coming another form of capped or decliningstate aid.
Based on the General Assembly’s need to produce a
balanced state budget, most local officials expect less
than full reimbursement. The state’s reimbursement
plan does not reflect merchants’ inventory growth
rates. In the counties studied, the average growth in
the merchants’ inventory assessed valuation from
1985t0 1986was 16.64 percent. The growth from 1986
to 1987was much slower, averaging only 8.48 percent.
Merchants’ inventory assessed valuation averaged
slightly over 3 percent of the total assessed valuation
of property in the 14 counties in 1985.
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Fiscal Notes. Of the 35 state mandates to local
government enacted since South Carolina passed the
fiscal note law in 1983, 0nly sixwere accompanied by a
fiscal note, none of which addressed the fiscal impact
on localgovernment. The lack of compliancewith the
fiscal note requirement can be attributed, in part, to
political realities. By passing mandates on local gov-
ernmentswithout raising state taxes, the legislature is
able to ignore the actual costs and appear to be re-
sponsive to both interest groups and taxpayers. The
burden is passed on to local officials, who must either
raise taxes, cut local services, or postpone other local
expenditures in order to comply with the mandates.

Conclusions about Local Mandate Costs

Based on the data collected, MIAF, the provision
of spacefor state agencies, and sanitary landfill regu-
lations account for 36 percent of the state aid funds
received by counties. These mandates were selected
for study because they were perceived by local gov-
ernment officials to be the most costly, but it is un-
clear that the current level of state aid is sufficientto
offset the costs of state mandates. Additionally, it is
apparent that mandates place more of a financial
burden on the poorest counties, which are, by defini-
tion, least able to generate additional revenue to
comply with state aid requirements.

Federal pass-through mandates regulating envi-
ronmental protection are the most costly. While this
study looked only at landfill operations, the mandates
on air quality, water testing, waste water treatment,
and the handling of hazardous wastes are expectedto
be increasingly stringent and expensive. Compliance
with these regulations may be beyond the financial
capacity of most local governments.

The major impact of mandates is in the cumula-
tive effect of years of incremental change. The infor-
mation collected on the selected group of mandates
indicates that they tend to become more expensive
over time. A recurrent theme during the interviews
with local government officials was the feeling of
powerlessnessin the face of increasing demands and
limited resources. Because mandates shift decision-
making authority, local officials find it difficult to
formulate plans that reflect local priorities.

FINALRECOMMENDATIONS —
A MATTER OF PERSPECTIVE

The 16-month study of mandates by SCACIR
provided a clearer focus on the problem. That prob-
lem, it seems, is one of perspective. The state frames
the issue in terms of individual mandates while the
localities focus on the cumulative effectof all mandates.

There is no substantive disagreement between
the stateand localitiesover the mandate-by-mandate



issues. Any given mandate will have served a purpose
or currently servesa purpose of making local govern-
ment better. Are individual mandates outrageous?
Generally, no. Are they expensive? Sometimes.Does
that expense cripple the local budget? No. Would
some localities, in the absence of a mandate, fail to
meet the standard that the mandate requires? Prob-
ably. Is it necessary to look at ways to relieve the
mandate burden in South Carolina, given that state
officials believe that the more they intervene in the
local process the better the result becomes? From the
stateperspective, not really. From the local perspective,
a reexamination of the mandates issue is imperative.

Local officials in South Carolinabelieve that the
state has a legitimaterole to play in the operation of
local government. From SCACIR research and inter-
views, it seemsthat resentment beginswhen the man-
datescreate unreasonableburdens. Specifically, local
government leaders ask for a mandates policy that
embodies three principles:

m A mandates policy should make sense.

m Local inputisnecessaryfora good policy
process.

m  State government must permit local flexi-
bility in compliance with state mandates.

The SCACIR report elaborates on each of these
three policy imperativesand concludeswith ten prac-
tical recommendations for dealing with mandates in
the future.

RECOMMENDATIONS

The policy recommendations grew from the better
insights afforded by the review of the literature and
discussion of the problem in part one of the study, the
experience of other states offered in part two, the cata-
log of existing mandates summarized in part three, and
the wealth of material on mandate costs and local con-
cerns presented to the SCACIR by the University of
South Carolina in part four of the mandates study.

Avoid Reinventing the Wheel

The SCACIR catalog of mandates is not without
flaws. A few laws or rules likely are absent from the
document. At times, the staff had to make a decision
about whether something wes a mandate, especially
when a law required a standard but did not suggest
who was responsible for ensuring that standard. On
the whole, the SCACIR staff believes that the 683
mandates included in the catalog represent existing
situation accurately.

Compilingthis list was difficult, time consuming,
and absolutely essential in order for state and local

officials to discuss the mandates issue on the basis of
fact rather than perception. There should be a firm
commitment to keeping the catalog currentso thatan
informed dialogue may continue. A compilation of
fiscal notes to accompany the catalog would be an
important and useful enhancement.

Continue Mandate Cost Analysis

The university’s attempt at cost analysisis one of
the most elaborate and comprehensivein local gov-
ernment literature today. Despite the fact that the
marginal costs of all mandates never can be quanti-
fied precisely for all the reasons presented in the
report, it is vitally important that students of local
policy never stoptrying to fiid better ways to quantify
mandates. Monitoring the academic and professional
literature, as well as attempting innovative quantifi-
cation methods independently, will ensurethat South
Carolina remains at the forefront of this issue. The
closer we come to comprehensive quantification, the
more accuratelythe relationshipbetween state aid to
localitiesand state mandates to localities can be seen.

Clean Upthe State Code

Our survey and discussions have led to the con-
clusion that local leaders would like to have more
respect for the requirements with which they are
expected to comply. In practical terms, that means
strikingarchaicand inappropriatemandatesfrom the
code, amending mandates that may be outdated but
appropriate, revising mandates that are vague, and
enforcing mandates that pass all these tests. A com-
mittee should be formed and charged with taking
those mandates to the legislature for action. While
the composition of the committeeisa flexiblematter,
some groups would seem appropriate for representa-
tion on the committee. The South Carolina Associ-
ation of Counties, the Municipal Association of
South Carolina, the Councils of Governments, the
Advisory Commission on Intergovernmental Rela-
tions, the legislature, and the agency responsible for
preparing fiscal notes might be represented on the
committee. This group should publish an annual leg-
islative update reporting the mandates for which
change was proposed and the action taken on them.

Comply with the Fiscal Note Legislation

The Bureau of Research and Service reported
widespread noncompliance and inappropriate com-
pliance with the fiscal note bill. Mandates often did
not have an accompanying economic impact state-
ment when put before the legislature. Some of the
fiscal notes that accompanied mandates missed the
point. One reported that a state mandate to local
government would not constitute an additional cost



to the general fund. The statement was accurate giv-
en that it was the local government that would fund
compliance with the mandate. There was never any
mention of local cost in the note.

Make Fiscal Notes Workin South Carolina

The 1978report on state mandates by the U.S.
Advisory Commission on Intergovernmental Rela-
tions found that almost half of the states had a fiscal
note requirement on state mandates, that notes usu-
ally pertained only to legislative mandates, and that
cost estimates generally were accurate. Part two of
the SCACIR study demonstrated that those states
employing a professional staff to compute economic
impact of proposed state mandates had more accu-
rate and complete cost analysis. South Carolina
should designate one qualified agency to prepare
notes and recommend that a standard form or ap-
proach be used for cost analysisto permit comparabil-
ity among mandates.

While the matter of designatinga group to pre-
pare fiscal notes shouldbe handled by the legislature,
the charge to the group should be to explore the
individual and cumulative costs of a single mandate.
When the cumulativeperspective of a potential man-
date that may be added to an existing pool of man-
dates is addressed by the group and delivered to the
legislature, we can expect the gap in perspective be-
tween state and local leaders to narrow. The point of
cumulativeimpactanalysismightbe explainedbest by
an example of such a situation in South Carolina.
When Rule 53 required the county clerk of court to
review child support payments monthly and report
those more than five daysin arrears, the counties had
to add staff and computers. These were the initial
costs. The cumulative impact on the locality involved
increased demands on law enforcement personnel to
take action on the clerk’s report, a new annex to one
court house to store theadditional paperwork (tripled
by Rule 53), and finally undertaking the construction
of a new office building in another county to house
the county employeesthat had to be moved from the
court house to accommodate those state officialsre-
quired by mandate to be housed at the courthouse.
While a fiscal note group could not be expected to
explore each potential cost down to the penny, a note
containingonly the cost of two new clerksand a com-
puter would not have done justice to the complexity
of the local problem. If the note had been augmented
by aplan for housing the tripled paperwork associated
with the mandate and a discussion of the capacity of
existing facilitiesto accommodate the increased per-
sonnel, the legislature would have a much clearer
idea of the impact of its decision on the local level.

Finally, the group responsible for the preparation
of fisa notes should determine whether other man-

dates compete with or limit the locality’s ability to com-
ply with the prospective mandate. If, for example, the
state directed a new and expensive service to be pro-
vided by the locality at local expense while another
mandate limited the amount of property tax increase
and prohibited alternative forms of local taxation, a
conflict clearlywould exist. The fiscal note group should
be alert for such matters and offer resolutions to them.

Make Legislative Intent Apparent

When a legislator proposes a mandate, it should
be indicated clearly how it is to be funded. When the
locality sees that it is expected to fund the mandate
fully or partially, it can make appropriate budget
plans based on the estimated cost contained in the
fiscal note. If the state intends to fund the mandate
fully, the locality can proceed with budgeting for its
needs without regard to the cost of the new mandate.
Without a clear idea of the legislativeintent for fund-
ing the mandate, the locality is forced to guess—a
process that has a deserved reputation for inefficien-
cy. Thefiscal note bill shouldbe amended to includea
mandatory statement by the author detailing how the
mandates will be funded.

Develop an Appeals Process

Even though a competent and unbiased group of
people will be charged with preparing the fiscal im-
pact statement and will consider the cumulative im-
pact of the proposed mandate, they cannot be ex-
pected to understand fully the complexities of local
conditions. The cost analysis portion of the study has
demonstrated clearly that mandates affect different
localitiesto different degrees. What may be a negligi-
ble expense for a metropolitan locality may be a
crippling blow to a rural locality. Local governments
should have an opportunity to respond toa fiscal note
with additional information that would help the legis-
lature with the mandate decision.

The appeal should be presented to the Mandates
Advisory Group discussed earlier. In addition to being
charged with periodic review of existing mandates, this
group or a designated subcommittee also should serve
as an ad hoc appeals committee. After review of the
fiscal note and independent study of the problem, it
should hear appeals and intervene with the legislature
on behalf of the appealing localities if appropriate.

This process specifically addresses one of the most
common complaints from local leaders regarding state
mandates. In South Carolina, asin all other states
studied, local leaders describe exclusion from the pro-
cess as much more disturbing than any mandate, even
the costly ones. When state and local officials contrib-
ute jointly into the policy process, enhanced under-
standing can lead to better voluntary compliance.



Formalize Traditional Mandates

Accordingto the study, county leaders indicate that
the provision of office space, equipment,and suppliesto
state agencies is one of the most difficult state-local
issues with which they have to contend. While most
county administrators are not particularly anxious to
evict state agencies from county buildings, they ask that
their responsibilitiesto those agencies be more clearly
defined. Among the more pressing questions: Is there
any limit to the ability of the state to demand equipment
and supplies? Must the county comply with frivolous
requests? What will happen if a county refuses a re-
quest? Thetensionbetween the state and its localities is
never more evident than on this issue.

Inorder for the localitiesto understand the limits
of their responsibilitiesto state agencies, traditional
mandates must be codified. It may be more appropri-
ate for them to appear as administrativeregulations
rather than legislative mandates, but they should be
formally enacted. Effective wording would include
the standards of accommaodation required, limitsto
local responsibility, a formal appeals process, and the
consequences of noncompliance.

Plan for Compliance in the Present

Mandates by budget proviso have much the same
effect on the local budget as traditional mandates;
they inhibit local efficiency in budgetary planning.
When a locality can anticipate a mandate, decision-
makers can budget for it. No city or county wants to
collect more taxes than it needs, nor does it want to
make difficult midyear adjustments. The prolifera-
tion of procedural mandates to local governmentsin
South Carolina suggeststhat the legislature is con-
cerned with local efficiency. The effect of traditional
mandates and mandates by budget proviso have oppo-
site consequences.

A mandate by budget proviso might be entirely
appropriate in any singlebudgetyear, but if the intent
of the mandate is permanent, it should be submitted
to the legislature for enactment. Mandates to local
governments should take one of three forms: legisla-
tive enactment, administrative regulation, or execu-
tive order. No mandate should appear asa provisoto
the budget bill for more than two consecutive years.

Plan for Compliance in the Future

The university study reported an anticipated
fourfold increase in the cost of landfill operations in
order to comply with new standards of the Depart-
ment of Health and Environmental Control. A 1986
amendment to the Safe Water Drinking Act requires
localitiesto pay for water testing—a serviceprevious-
ly supplied by the department at no charge—and si-
multaneously increases the number of tests and test
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stringency. All localitieswill find that these ever in-
creasing pass-through mandate costs strain the bud-
get. For some smaller localitiesand for those that are
finding that the consequences of years of postponed
capital improvementto their fiscal plant have caught
up with them, the impact is devastating.

Development specialistsagree unanimously that
adequate infrastructure is one of the most important
parts of the industrial location decision. Some South
Carolina localities face a moratorium on develop-
ment as a result of their outdated facilities—some so
antiquated that compliance with federal and state
standards is practically impossible. Other localities
have adequate facilitiesat the present time but have
no growth capacity at the existingsite. The financial
drain of ever-higher quality standards has made new
construction difficult. Without new construction
there will be no new developmentand, hence, no new
sources for funding new development. Meanwhile,
the costs of compliance rise.

The state should develop a stronger partnership
approachto the solutiondf these problems. No general
reimbursement bill has been proposed as a solution to
the mandate burden as a result of the study, but state
aid for compliance with these standards is crucial to
continuing growth and development in South Caroli-
na’s localities. Without strongand prosperous local gov-
ernments, the state cannot be strong and prosperous.

Legislationto assistlocalitiesin compliance with
new and higher quality standards in environmental
programswould help relieve the local budget, create
a positive partnership between state and local lead-
ers, and typify the kind of united commitment to
strong infrastructure and strong state and local gov-
ernment that developers find S0 attractive.

SUMMARY AND CONCLUSIONS

South Carolina is not unlike other states with
regard to the issue of state mandates to local govern-
ments, even though it has more mandates than most
other states. Local leaders accept mandates as a part
of the relationship localities have with the state. Lo-
cal leaders in South Carolinawant the state to review
its mandates and eliminate those which no longer
serve the purpose for which they were enacted. They
want the impact of future mandates to be discussed
thoroughly before enactment, and they want to par-
ticipate in that discussion.

Many of South Carolina’s mandates are proce-
dural—enactedto enhance efficiency in local govern-
ment. The intended effect and the actual effect are
sometimes disparate. The disparity arises when the
cumulative impact of mandates is ignored. Local
leaders believe their participation in the enactment
and review processes will result in a better under-
standing of cumulative consequences and a higher



quality of state requirements, both in the present and
in the future.

Finally, local leaders want an informed dialogue
on mandates to continue. They want reliable and
complete information on all the issues surrounding
mandates, and they want to work in partnership with
state government to find new ways to fund com-
pliance with existing mandates and those that will
result from higher environmental quality standards.

The specific policy recommendations offered by
SCACIR are:

1) Future mandates should be incorpo-
rated into the existing catalogat the end
of each two-year session and their fiscal
notes retained for the record.

2) As new approaches and techniques for
assessing the cost of mandates become
available, they should be employed to
study the costs of mandates to local gov-
ernments.

3) Existingmandates shouldbe subjectto a
periodic review of their relevance. Man-
datesthat arearchaic, not implemented,
not enforced, or unclear either should
be removedfrom the code orrevised and
enforced.

4) Fiscal note legislation should be com-
plied with in the spiritin which the legis-
lation was enacted. The notes should re-
flect the cost to local governments, aswell
asthe costto the state, and should accom-
pany each legislativeand agency mandate.

5) The fiscal note should be prepared by a
neutral, quantitatively sophisticated
group. Periodically, that group should
conduct internal validity studies that
compare their estimated economic im-
pact of mandates with the actual eco-
nomic impact. Predictions should in-
clude the cumulative impact of the
proposed mandate. When a previous
mandate competes with or limits ability
to comply with a proposed mandate, a
resolution method should be offered.

6) Fiscal note legislation shouldbe amended
to require a statement by the author of

8)

9

mandate legislation as to how the man-
date is to be funded.

Local government officials should be
permitted to appeal a prospective man-
date and present an independent assess-
ment of the cumulative economic impact
of a proposed mandate and present their
findings to the appropriate legislative
committee before a mandate is enacted.

State government should clarify local
government responsibilities regarding
traditional mandates, such as provision of
officespaceand suppliesto state agencies.

Mandates should be in one of three
forms—legislative enactment, adminis-
trative regulation, or executive order.
While there may be good reason to in-
clude a mandate to local government in
the budget bill one year, mandates by
budget proviso should not recur.

10) The state should consider the impact of

federal pass-through mandates on the
localities, especially those that relate to
water, air, and landfill standards, and
work with local officials to find creative
ways to fund compliance.

Notes

1U.S. Advisory Commission on Intergovernmental Rela-
tions, State Mandating of Local Fxpenditures (Washington,

DC, July 1978), p. 2.

2 The six factors of a successful reimbursement program, as

recommended by the South Carolina study, are:

1

2.

3.

Mandates to be considered for reimburse-
ment must be clearly identified.

Increased service mandates should be in-
cluded along with service mandates.
Legislative and administrative regulations
should also be eligible for reimbursement.
Reimbursement legislation should apply to
revenue raising restrictions as well as to ser-
vice requirements.

Costs must be accurately established for re-
imbursement to be fair.

A systematic and complete reimbursement
processmust be created, includinga means of
appeal.
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RHODE ISLAND:

EXPERIENCE WITH A MANDATE REIMBURSEMENT LAW*

In 1979,the Rhode Island General Assembly en-
acted the Property Tax and Fiscal Disclosure Act. The
key provisions of this act were aimed at improving
state-local fiscal relationsby providing “truth in prop-
erty taxation,” including disclosure of local budget
needs, limiting local deficit spending, requiring de-
cennial revaluation, and reimbursingcities and towns
for the cost of certain state-mandated programs.

Thisreform legislationwas enacted in the heyday
of the taxpayer revolt. In November 1978,the elector-
ates in ten states approved tax and spending limita-
tions, and an outcry was emerging in Rhode Island
over the high level of property taxes. In 1979, for
example, Rhode Island’s per capita property tax bur-
den was 35 percent above the national average, and
ninth highest in the United States.

Political and community leaders recognized that
something needed to be done to create a more ac-
countable intergovernmental fiscal system. There-
fore, at the request of then Governor J. Joseph Gar-
rahy, the Rhode Island Public Expenditure Council
and the Rhode Island League of Cities and Towns
developed what was promoted as a thinking-man’s
response to the property tax revolt—the Property Tax
and Fiscal Disclosure Act. Itwas hoped that this legis-
lation would result in:

m  Taxpayersbeingbetter informed regard-
ing how tax ratesare set, what their local
budgets proposed, who was making cer-
tain program decisions affecting their
tax bills, and whether their tax bills rep-
resented an equitable distribution of
their local tax levy; and

m Local officials having some assurance
that the state would reimburse them for
mandates and would have a system in
place ensuring their input toward the
determination of mandates and which
ones will be reimbursed.

* Gary Sasse of the Rhode Island Public Expenditure Coun-
cil wrote this article.
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Thisarticle focuseson Rhode Island’sexperience
with one aspect of the property tax reform package —
state mandate cost reimbursements.

WHAT IS A STATE MANDATE?

In Rhode Island, a state mandate is defined as
“any state initiated statutory or executive action that
requires a local government to establish, expand or
modify its activities in such a way as to necessitate
additional expenditures from local revenue sources.”!
When state mandates are intended to comply with
federal regulation, laws, and court orders, only that
portion of the state mandate that exceeds the federal
requirement is considered to be a state-mandated
cost. Furthermore, there are seven specific types of
state mandates that are not subject to state reim-
bursement. These are:

m  Holding elections;
m  Assuring due process;

m  Notifying the public and conducting
public meetings;

®m  Assuring procedures for administrative
and judicial review of actions taken by
cities and towns;

m  Protecting the public from malfeasance,
misfeasance, or nonfeasance by local
government officials;

s Administering finances, including the
levy, assessment, and collection of taxes;
and

m  Preparing and submitting reports neces-
sary for the efficient administration of
state laws.

Reimbursements are not required if a state aid
program exists, even if that program provides for only
partial reimbursement. Finally, state mandates cost-
ing less than $500 are not reimbursable.



HOW REIMBURSEMENTS
ARE DETERMINED

The Office of Municipal Affairs in the Depart-
ment of Administration is responsible foradminister-
ing Rhode Island’s mandated-cost reimbursement
law. This responsibility involvesthe annual review of
proposed mandates; determination of those that fit the
definition of “reimbursable mandates”; identification of
allowable reimbursable costs; and promulgation of reg-
ulations for the submission of reimbursement requests.
Basically, the procedure operates as follows:

m By September 30, the Office of Munici-
pal Affairs conducts a public hearing, at
which time local officials and other in-
terested parties identify proposed man-
dates and their related costs.

m By January 1, the Office of Municipal
Affairs must issue a report identifying
reimbursable state mandates estab-
lished during the preceding fiscal year
(July 1-June 30). It should be noted that
this report does not include all legisla-
tive mandates; it containsonly those that
have been defined to be reimbursable.

Cities and towns (Rhode Island does not have
county governments) may submit a statement by
April 10f actual local costsincurred for items eligible
for reimbursement and for state reimbursements that
were effective in the preceding fiscal year. For statu-
tory mandates, the effective date is the date the stat-
ute becomes law. For administrativerules and regula-
tions, the effective date is the date stated in the rule
or regulation.

Actual local costs incurred means the actual ex-
penditures from local source revenues for the report-
ing period in accordance with “Uniform Accounting
and Reporting Standards for Rhode Island Munici-
palities,” promulgated by the Office of the Auditor
General of the State of Rhode Island. The Depart-
ment of Administration may review and audit all doc-
umentation required in support of reimbursement
requests by cities and towns, as well as any other
municipal records related thereto.

Once the Office of Municipal Affairs reviews
municipal reimbursement requests, it submitsa re-
port to the State Budget Office. Thisreport showsthe
cost of all mandates for each municipality and serves
as the basis for the state appropriation to reimburse
general purpose local governments for state man-
dated costs. Based on the adopted state budget, the
state Treasurer will reimburse the communities in
accordance with the Department of Administration’s
report. Because of the need to compile actual cost
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data, reimbursements to the cities and towns occur
two years after the expense was incurred.

THE IMPACT OF RHODE ISLAND
MANDATING STATUTES

There hasbeen no comprehensive analysis of the
Rhode Island state mandated-cost reimbursement,
which makes it difficult to evaluate systematically
what impact this law has had on state-local fiscal
relations during the last eight years. In making such
an assessment, two fundamental questions should be
explored. First, what direct financial impact has the law
had on state-local fiscal relations? Second, has the law
served to heightenthe legislature’s consciousnessabout
the effect state laws can have on local fiscal systems?

Direct Fiscal Impact

If Rhode Island’s mandated-cost reimbursement
program is measured by the level of payments, the
conclusionwould have to be that the law was nothing
more than a paper tiger in the jungle of state-local
relations.

Between fiscal years 1986and 1990, statewide reim-
bursements totaled $225,000. In the current fiscal year,
the General Assembly has appropriated approximately
$75,000 out of a $1.5 billion budget to reimburse local
governments for state mandated expenditures.

Included in this $75,000 are ten identified man-
dates that deal largely with personnel practices and
environmental regulations. Over two-thirds of state
reimbursements are for two mandates—educational
incentive pay for tuition and supplies for police offi-
cers obtaininga master’s degree and compliancewith
permit regulations for underground storage tanks.

Further evidence of the financial insignificance
of the state-mandated reimbursement requirement
can be seen in the number of localities that actually
request state reimbursements. In fiscal year 1990,
only about one-third (14 of 39 cities and towns) of
Rhode Island’s general local governments have asked
to be reimbursed for state mandates.

Thelimited use of the reimbursement program is
not attributable to a lack of interest in state-local
fiscal relations in the Ocean State. The program has
had little financial impact during a period of signifi-
cant changes in state-local relations. For example,
during the past five years, the General Assembly has
enacted legislationprescribingpersonnel practicesin
several areas: teacher pension laws were modified to
allow retirement with full pension after 2B years of
service instead of 30 years; part-time municipal em-
ployees were given the right to bargain collectively;
fire departments now are required to comply with the
National Fire Protection Association’s health and
safety standards (NFRA 1500); and new impasse pro-



cedures were legislated to help resolve school district
labor-management disputes. These types of mandates
are examples of incremental adjustments to existing
state requirements. One problem in administering a
state cost reimbursement program is establishing the
actual expense associated with incremental changes.

Also during the last five years, legislation and
regulationswere adopted requiringthat local services
meet certain standards. For instance, schoolbus safe-
ty legislation mandates the use of bus monitors, and
the State Board of Regents for Elementary and Sec-
ondary Education adopted a so-called “Basic Educa-
tion Program,” which contains numerous service
mandates in all phases of public school operations.
School districtsalsowere required to use a portion of
their state aid for specific state mandated programs.

A National Conference of State Legislatures
task force observed that mandates deserving the clos-
est scrutinyare those dealingwith personnel policies,
environmental standards, service levels, and tax-base
exemptions. The mandates outlined above indeed
were concerned with personnel practices and service
levels; however, the Rhode Island reimbursement
process has not been utilized fully.

This limited application of the mandating stat-
utes did not mean that the Executive and Legislative
branches took a cavalier approach to state-local fiscal
relations. Quite the contrary. The impact of state
mandates on local governmentswas addressed in sub-
stantive legislation directed at major public policy
concerns. For example, in return for comprehensive
planning mandates, cities and towns received grants
to develop plans consistent with statewide land use
programs. School reform legislation was enacted that
has made the state a senior partner in fundingpublic
schools as part of a comprehensive program that
placed additional state imposed requirements on lo-
cal school systems.

The salient point about these experiencesis that
decisionmakers viewed the delivery of specific ser-
vices as a shared state-local responsibility and devel-
oped separate cost-sharing approaches to finance
them outside the mandate statute. The cost-sharing
programs generallywere guided by the principle that
state aid and reimbursement for major government
functions should consider differences in local fiscal ca
pacity and need. Nevertheless, mandates for relatively
inexpensive administrative and procedural functions,
such as providing information and keeping records,
could be handled through the reimbursement program.

Rhode Island had mandates that relate to per-
sonnel practices long before there was a cost reim-
bursement program. AS noted, since adoption of the
mandating law, the General Assembly continued to
enact statutes that affect retirement benefits of local
employees and labor-management collective bar-
gaining procedures.
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Increasing Sensitivity to Mandating Costs

Measured solely from the viewpoint of actual
reimbursements, the Rhode Island law does not ap-
pear to have had a significant impact on state-local
fiscal relations. Nevertheless, its success or failure
cannot be measured only by direct financial impact.
Of greater importance is whether the program has
made state governmentmore conscious of and sensitive
to local fiscal needs and conditions. There is no empiri-
@ evidence to enable one to answer this question.

Procedurally, accountability mechanisms have
been built into the system. This process, commonly
referred to asa “fiscal note,” is an attempt to identify
the fiscal impact of proposed mandates as legislation
is being considered. The law permits the Rhode Is-
land League of Cities and Towns to request fiscal
notes on any bill or resolution that it believes affects
local government. This provision is particularly im-
portant because, as the principal lobbying organiza-
tion for local governmentin Rhode Island, the league
is in a position to monitor the legislative process.
Therefore, if municipalitiesbelieve that any legisla-
tion could have a fiscal impact, they can demand that
the legislature receive a fiscal note.

What influence fiscal notes have on legislative
decisionmaking is not clear. A 1988 report of the
United States General Accounting Office found that:

Cost estimates provide important informa-
tion to legislators, and the benefits of the
process outweigh its costs, according to both
federal and state officials. Nevertheless, the
estimates had little effectin detemng, modi-
fying, or funding mandates unless there was
also strong legislative concern about the im-
pact of imposing mandates on subordinate
levels of governments.

In addition to legislative proposals, fiscal notes
also are required for potential administrative rules.
When a state agency proposesto adoptadministrative
rules that affect local government finances, it must
prepare a fiscal note in cooperation with the Rhode
Island League of Cities and Towns.

Another device to keep the public informed
about the cost of state mandates isan annual invento-
ry of mandates and their costs. An inventory of man-
dates in existence before 1979 was published, and an
annual report identifiesadditional mandates that are
subjectto reimbursement. Unfortunately, acomplete
inventory of mandates and their costs, whether reim-
bursed or not, is not published.

CONCLUSION

In Rhode Island, a state mandated-cost reim-
bursement program was included in a program to



help control the growth in local property taxes. This
initiative was part of a broader strategy that included
full disclosure of property tax levies, reform of reva-
luation procedures, and control of potential munici-
pal deficits. These reforms, enacted in 1979, were
necessary first steps in strengthening the state-local
fiscal structure.

Nevertheless, these reforms largely were pro-
cess-oriented and aimed at promoting greater ac-
countability for local fiscal decisions. As such, they
were not expected to address the fundamental fiscal
problem in Rhode Island—an over-reliance on the
property tax to fund municipal services. Therefore,
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subsequent legislation has reformed the method of
funding public schoolsand replaced the defunct fed-
eral revenue sharing program with state tax dollars
with the “quid pro quo” of limits on the growth in
future property tax burdens. Nonetheless, the state
mandating law has helped focus attention on intergov-
ernmental fiscal relations, and the impact of the state
mandated-cost reimbursement system should be viewed
in the overall context of state-local relations.

Endnote

! General Laws of Rhode Island, 45 13 7, “State Mandated
Costs Defined.”



FLORIDA: STATE MANDATES ON LOCAL GOVERNMENTS*

The enactment of state mandates on local gov-
ernments is not a new phenomenon in Florida.
Plagued by the perceived and real inadequacies of the
current taxing and revenue structure forlocal govern-
ments, the issue of state mandates on local govern-
ments is a perennial source of friction among
Florida’s governmental entities. When enacting leg-
islation, state policymakers cite the need for state-
wide uniformity, higher levels of service, and ac-
countability. Local officials,on the other hand, argue
that their limited revenue sources, coupled with the
unknown cost implications of state mandates, lead to
the dismantling of locally established priorities. The
struggle to find an equitable solution to the compet-
ing perspectives continues.

OVERVIEW

General law passed in 19781 required the Florida
legislature to estimate the cost of state mandates on
municipalitiesand counties and to provide funds ora
means of funding to pay for the cost of new mandates.

Even though the relevant statutory provisions
have been relatively ineffective, clarifyingprovisions
allow for partial funding of joint state-local objectives
and require that the means of financing bear a rea-
sonable relationship to the actual costs incurred.
General laws in which the required expenditure of
additional local funds is “incidental to the main pur-
pose of the law” are exempted.

The Florida Advisory Council on Intergovern-
mental Relations (Florida ACIR) assumed responsi-
bility for the identification of state mandates on local
government beginning in 1978.2 Each year, Florida
ACIR prepares a report on mandates and submits it
tothe governor, the Senate, and the House of Repre-
sentatives. Florida’s approach is relatively compre-

*The contributions of the staff of the Florida Adviso
Council on Intergovernmental Relations are aclmov{/yl-
%(j)%gd in the preparation of this report, in particular,

°rt Bradley, Kay Falconer, Beth Lines, and
David Cooper.
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hensive, encompassing a wide range of fiscal impacts
on local governments.

Even with the enactment of home rule for munic-
ipalities and counties,3 unrestricted discretionary
revenue sources available to local governments ap-
pear to be limited. Ad valorem or property taxes are
reserved for local governmentsin the Florida Consti-
tution,* but are limited to 10 mills for municipal pur-
poses and 10 mills for county purposes.> All “other
formsof taxation”are “preempted to the state except
as provided by general Iaw.n(? Other forms include
municipal utility taxes, which are limited to 10 per-
cent of the payments received by the seller,” and
occupational license taxes, which, with one exception
in 1980, have been frozen since 1971.8

Another component of the revenue structure,
state revenues shared with local governments, ap-
pears to present a more favorable picture of state
mandates. The Florida Constitution allows the state
to share “state funds” with local governments.? The
major programs are the local government half-cent
sales tax program, enacted in 1982,10 and the county
and municipality revenue sharing program, enacted
aspart of the Revenue Sharing Act of 1972.11 Accord-
ing to estimates from the state Department of Reve-
nue, forfiscalyear 1988-89, $683million was returned
to the municipalitiesand counties in the “half-cent
program,” and $210 million went to the counties and
$212 million to municipalitics through the Revenue
Sharing Act program. Another program, the Munici-
pal Financial Assistance Trust Fund, provided $27
million for municipalities. The state revenue sharing
programs are important for ensuring limited success
of state mandates on local governments. Neverthe-
less, there is no clear indication that these programs
come closeto covering the costs of state mandates on
local governments.

DEFINITION OF MANDATES

The most critical aspect of any attempt to study
state mandates on local governments is the definition
of a “mandate.” In Florida’sstatutes, state mandates



on local governments are labeled “general laws af-
fecting local financing” and defined as:

Any general law .. .which requires a munici-
pality or county to perform an activity or to
provide a service or facility, which activity,
service, or facility will require the expendi-
ture of additional funds. ... Additionally,any
general law which grants an exemption or
changes the manner by which property is as-

sessed or chan%es the authorization to levy
local taxes. .. 12

Simply stated, state mandates on local governments
are laws that place requirements on municipalities or
counties through:

1) An erosion of the local tax base;
2) Arequirementto perform an activity; or

3) Arequirementto provide a serviceorfa-
cility.

Adefinitionappearing in the Florida ACIR 1980Cat-
alogue of State Mandates includes any duty, activity,
responsibility, procedural, or programmatic require-
ment, constraint, limitation, or exemption that im-
poses costs in time or money, without compensation,
on a local unit of government.

Using the mandates definition to prepare the
annual mandates review has led to the development
of complex criteria that accommodate a more com-
plete analysis of the actual fiscal impacts associated
with mandates. These criteria are:

1) Acts that require a municipality or
county to perform an activity or to pro-
vide a service or facility;

2) Acts that restrict a municipality’s or
county’s revenue-generating capacity;

3) Actsthatrepeal oramend previously im-
posed mandates or previously imposed
restrictions;

4) Acts that will reduce costs, increase the
revenue-generating capacity, or share
additional state funds with municipali-
ties and counties;

5) Acts that have a significant long-range
fiscal impact on municipalitiesand coun-
ties; and

6) Actsthat preempt, or place limitson, lo-
cal discretionary authority.

Using a more balanced approach in identifying legis-
lation for review, the first, second, fifth, and sixth cri-

teria coverthe actual mandates. The remaining crite-
ria identify legislation that potentially reduces the
negative fiscal impacts. In addition, it should be noted
that school districts and special districts have not
been included in the review.

Number of Mandates

Florida municipalities and counties must comply
with hundreds of state mandates. A single mandate is
actually one piece of legislation or Chapter Law. In
some cases, more than one mandate is included in a bill,
and a primary mandate is then identified. For example,
a primary mandate might be a requirement that county
building departments forward the fees collected with
building permits to a trust fund for radon testing. A
secondary mandate might be to require that an annual
report documenting the transfer of this money be sub-
mitted to a state agency by a specified date. The primary
mandate serves as “the mandate” used for tabulations
and subsequent classification.

Using a single piece of legislation as the unit for
enumeration purposes, from the beginning of state
laws through 1987, the Florida ACIR 1988Catalogue
of State Mandates cites 342 mandates on local govern-
m e n t ~Ar additional 65 mandates were identified
in 1988, and 38 in 1989, resulting in a total of 445
through 1989 (see Table 1).

Types of Mandates

Further classification of state mandates has re-
lied on a typology that appeared in Federal and State
Mandating on Local Governments:An Explanation of
Issues and Impacts!4 and in the U.S. Advisory Com-
mission on Intergovernmental Relations publication
State Mandating d Local Expenditures.1> Each man-
date islabeled aseitherarequirement oraconstraint.
Requirements are subdivided as programmatic and
procedural. Between 1981 and 1989, the majority of
mandates imposed procedural requirements (57.9
percent). Constraints (24.4 percent) and program-
matic requirements (17.7 percent) were enacted less
often (see Figure 1).

Mandates also are assigned to the followingfunc-
tional categories:

community service
community development
environment

general government

health

personnel

public assistance and welfare
public protection and the judiciary
recreation and culture
taxation and exemption, and
transportation.



Distribution of Mandates Enrolled, by Mandate Type, 1981-89

Table 1

(percent)

Mandate Type 1981 1982 1983 1984 1985 1986 1987 1988 1989  Average
Programmatic
Program ) 48 — 37 32 8.6 91 6.1 123 289 85
Program Quality 143 125 3.7 9.7 5.7 68 — — — 58
Program Quality 190 63 — — 28 23— — — 34
Total 381 188 74 129 171 182 6.1 123 289 17.7
Procedural
Reporting 48 6.2 186 129 86 227 122 200 134 133
Fiscal 190 188 111 9.7 — 23 - 62 — 75
Personnel 190 125 222 16.1 5.7 159 6.1 9.2 52 124
Planning/Evaluation = — — 111 129 86 — — — — 36
Record Keeping 14.3 — — — — — 4.1 3.1 26 2.7
Po%formance - 62 111 161 314 136 429 154 289 184
er — — — — — - - — - -
Total 571 437 741 677 543 545 653 539 501 579
Constraints
Revenue Base 48 313 185 194 257 182 225 323 184 21.2
Revenue Rate _ 6.2 — - 29 9.1 4.1 15 - 2.7
Expenditure Limit — — — — — — 20 — 26 5
Total 48 375 185 194 286 273 286 338 210 244
Total Number of

Mandates Enrolled 21 16 27 31 35 44 49 65 38 326

Figure 1
Distribution of Mandates by Mandate Type, 1981-89
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Publicprotection and the judiciary accountedfor
an average percentage of 26.4 percent—the high-
est—of all mandates enacted from 1981 through
1989.The three functions with the next highest num-
bersincluded general government (19.3percent), tax-
ation and exemption (19.1 percent), and personnel
(14.2percent). In 1989alone, the percentage of man-
dates in the public protection and judiciary category
reached 28.9 percent, and general government, 237
percent (see Figure 2).

Cost of Mandates

The most difficult—and most often desired—
part of any examination of mandates is determining
the fiscal impact. While fiscal notes on local impacts
generally are available for all legislation,1® most will
not havean identifieddollaramount. Typically, a local
fiscal impact will be acknowledged with a generic
indication of magnitude: minimal, insignificant, neg-
ligible, or substantial.1? Review of 1989 legislation
indicated that 36 mandates, or 94.7 percent, had un-
identified costs for municipalities and counties in fis-
cal notes available during the legislative session. The
fiscal impact of the two mandates for which a cost
could be determined amounted to $4.9 million. Qlly
four of the mandate bills had a significant fisal inpect.

Procedures implemented during and following
the legislative session have elevated, to some extent,
the importance of conductinga complete analysis of
the fiscal ramifications of enrolled legislation. Efforts

to derivebetter estimates of the fiscal impact of legis-
lation on state revenues and programs have helped
stimulate attempts to improve the identification of
state mandates on local governmentsand the result-
ing fiscal impacts. Florida ACIR’s development of a
facsimile network intended to allow immediate com-
munication with local officials and a quick turna-
round of requests for information also has improved
the availability of complete and accurate information
on fiscal impacts. Nevertheless,a complete inventory
of these costs has not been produced.

Overview of the Past and a Look into the Future

In retrospect, it appears that Florida’s attempts
to provide scrutiny of mandates have had some effect.
In 1985,a review of the role of fiscal notes and legisla-
tive scrutiny in the enactment of statutory mandates
indicated that the number of prefiled mandates had
decreased. Moreover, when the fiscal note identified
the costs of a state mandate on local governments, it
was less likely to be enacted. From the perspective of
local governments, however, the mandate problem
has not disappeared. It is possible that increased
awareness of mandates simply pushed their enact-
ment to the end of the 60-day legislative session.
More than 75 percent of mandates identified in 1985
were enrolled during the last three days of the ses-
sion, while 48 percent of all bills were enrolled during
that same three days. Whatever the case, the enact-
ment of mandates is likely to continue despite efforts

Figure?2
1989Mandates, by Functional Classification

General Government

Taxation/Exemption

Commumity Developrent

Public Protection/Judiciary

Recreation/Culture 2.6%

Community Service 2.6%

Personnel 7.8%




to elevate awareness of their negative fiscal impacts
and pull in the reins on the state legislature.

One proposal to limit state mandates on local
governments was advanced successfully during the
1989legislativesession. A joint resolution, or consti-
tutional amendment, was passed and in accordance
with the constitutional referendum requirement will
appear onthe November 1990general electionballot.
While the wording of the amendment is relatively
cumbersome (Seepage 35), with several qualifications
and a few exceptionsspecified, it provides that munic-
ipalities and counties would not be bound by any
general law requiring these local entities to spend
funds or take action necessitating the expenditure of
fundsunless several conditionsare present. The con-
ditions include the following:

1)

The law fulfillsan important state inter-
est.

2) Funds have been appropriated to cover
the cost of the necessary expenditure.

3) Thelawisapproved by two-thirds of the

membership of both houses.

4) The expenditure covers a requirement
to comply with a law that applies to all

persons similarly situated.

5) Thelaw isrequired for compliancewith
a federal requirement or with eligibility
requirements for a federal entitlement
forwhich the participation of municipal-

ities or counties is essential.

In addition, the amendment exempts laws that re-
quire funding for pension benefits, criminal laws,
election laws, and general and special appropriations
acts, and laws having an “insignificant” impact. The
outcome of the general election and the subsequent
implementation of the constitutional amendment
will present several challenges to the Florida legisla-
ture. Ataminimum, the scrutinyof legislationwill fa-
cilitate a closer look at local impacts.

DRAWING FROM THE
FLORIDA EXPERIENCE

For all of the successesresulting from a review of
mandates, there have been an equal number of diffi-
culties and some failures. This section highlights sev-
eral key points and presents some of the approaches
that arefeasibleand effectivefora monitoringprogram.

Limitations of Statutory Provisions

As mentioned earlier, Florida’s first attempt to
control and limit state mandates appeared in the stat-
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utes in 1972. While it was an ambitious attempt to
guide lawmakers in their deliberations regarding legis-
lation that affected local government, the provisions
have not been enough. The legislature will be bound
only by the state constitution. When considering the
enactment of general law intended to limit unfunded
state mandates, constitutional provisions are necessary.

Definition of Mandates —Narrow or Broad

The mandates definition must be the center of
the program selected for review. A narrow definition,
while more manageable in a number of respects, is
limited. For instance, excluding (1) statutes that im-
plement “constitutional mandates,” such as the du-
ties and responsibilities of constitutional officers, (2)
conditions-of-aid programs that require matching
fundsfrom local sources, (3) any mandate that readily
is deemed a statewide necessity, such as law enforce-
ment functions, or (4) statutesthat attempt toachieve
uniformity or that are applied uniformly in the public
and private sectors, such as workers’ compensation
and unemploymentcompensation, will hias the analy-
sis and make it increasingly difficult to maintain uni-
form standards over time. Keeping a larger mandate
universe, including legislation that amends existing
mandates, reduces costs, increases capacity to gener-
ate revenue, or authorizes additional sharing of state
fundswith local governments offersgreater opportu-
nity for a more complete treatment of the issue and
an understanding of the ramifications.

Measures of Multitude and Magnitude

While it is not always evident in the initial stages of
consideringways to prevent mandates without funding,
developing a method for measuring the number of
mandates and the extent of the fiscal impact is impor-
tant. Selectinga unit for enumerating and an appropri-
ate set of labels indicatingthe extent of the fiscal impact
will help in attempts to monitor the variations in man-
dates over time. Standardization is critical and, when
done correctly, will allow an objective evaluation of the
performance of a review or monitoring program.

Monitoring Mandates

This approach typically involves the identifica-
tion and evaluation of mandates prior to as well as
after their enroliment. Ideally, all legislative commit-
tee staff should be involved, as should an entity simi-
lar to Florida ACIR. The involvement of lobbying
groupsfor local governmentsalso increases the effec-
tiveness of monitoring efforts. Information must
come from a variety of sources, including local gov-
ernments. Nevertheless, methods for evaluating the
quality of the information and the conclusionsdrawn
from any fiscal figures submitted must be in place.
Several techniques have been useful in Florida, as
highlighted below.



Fiscal Notes n Analyses of Legislation. A com-
plete and accurate analysisof each piece of legislationis
necessary. Adopting a format that includesor requiresa
section related to local governments is one way to en-
courage obtaining state mandate information. Often,
the appropriate format refers to a “fiscal note,” which
specifies the anticipated fiscal impact of the legislation
on dl governments. While these sectionsare not always
completed, they are an important beginning.

Sunrise Program. Requiring actions by legisla-
tive committees or each house of the state legislature
is another technique for elevating the attention di-
rected to mandates. Requiring extraordinary majori-
tiesfor the passage of a mandate at one or more steps
in the legislative process can be a useful exercise.
Another approach recommendedby Florida ACIR in
1978was that the legislature specify a policy objective
in a statementattached to or combinedwith any man-
date legislation. Both chambers then would be re-
quired to “update” the information in the fiscal note
process to reflect changes in the fiscal impact when
the legislation is amended. In 1982, Florida ACIR
recommended allowing legislation containing state
mandates on local governmentsto be recommittedto
a substantive committee on a point of order.

Sunset Program. Not discussed earlier, but still
important from the perspective of state mandates in
Florida, is a sunset program for the review of state
regulatory activities. A sunset law enacted in 1978
specifies a timetable by which major regulatory laws
expire unless explicitly reenacted. During the year
prior to the expiration of such a law, staffs for both
houses of the legislature review the law. Legislators
then make the decisionto renew or to repeal the law.

Reimbursement Program. Probably the most diffi-
cult to enact is a program that requires the reimburse-
ment of local governments for all state mandates. Im-
plementation of this approach would require a
constitutional provision and an elaborate system for
determining costs and reimbursement procedures.
An extension of current state shared revenue pro-
grams could be part of this approach, but the com-
plexities involved could be overwhelming.
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CONCLUDING COMMENTS

TheFloridaapproacheshave proponents and op-
ponents. The fate of the proposed constitutional
amendment that attempts to restrain the legislature
in its enactment of state mandates on local govern-
ments is not known. Even with its passage, there will
continue to be debates over the issue.

What is clear among the approaches tried and
others considered is the lack of complete, reliable
information on state mandates on local governments.
Failure to obtain the information needed to conduct
objectiveand thorough analyses of the fiscal impacts
has contributed to the ineffectiveness of monitoring
efforts in the past. Effective implementation of any of
the approaches mentioned in this report and otherswill
require accessibility to sound financial information.

Cooperation between both houses of the legisla-
ture, legislativecommittee staff,and other interested
parties is an objective that, if met, ultimately will
ensure the success of identifying state mandates on
local governments and determining their “real” im-
pact. Whether this cooperation will limit or possibly
eliminate mandates is not a likely scenario. State
mandates on local government are endemic to feder-
alism. Perhaps, though, there can be procedural re-
dressin a system that provides a forum for competing
values and philosophies.
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APPENDIXA

House JointResolution Nos. 139 and 40

A joint resolution proposing the creation of Section 18
of Article VI of the State Constitution, relating to
general laws that require counties or municipalities
to spend fundsor that limit the ability of countiesor
municipalities to raise state tax revenue.

Be It Resolved by the Legislature of the State of
Florida:

That the creation of Section 18 of Article VII of
the State Constitution set forthbelow isagreed toand
shall be submitted to the electors of Florida for ap-
proval or rejection at the general election to be held
in November 1990:

Article VII
Finance and Taxation

SECTION 18: Lawsrequiringcountiesor munic-
ipalitiesto spendfundsor limitingtheir abilityto raise
revenue or receive state tax revenue.

(a) No county or municipality shall be bound by
any general law requiring such county or municipality
to spend funds or to take an action requiring the
expenditure of funds unlessthe legislature has deter-
mined that such law fulfillsan important state inter-
est and unless: funds have been appropriated that
have been estimated at the time of enactment to be
sufficient to fund such expenditure; the legislature
authorizes or has authorized a county or municipality
to enact a funding source not available for such
county or municipality on February 1,1989, that can
be used to generate the amount of funds estimated to
be sufficient to fund such expenditure by a simple
majority vote of the governingbody of such countyor
municipality; the law requiring such expenditure is
approved by two-thirds of the membership in each
house of the legislature; the expenditure is required
to comply with a law that appliesto all persons simi-
larly situated, including the state and local govern-
ments; or the law is either required to comply with a
federal requirement or required for eligibility for a
federal entitlement, which federal requirement spe-
cifically contemplates actions by counties or munici-
palities for compliance.

(b) Except upon approval of each house of the
legislature by two-thirds of the membership, the leg-
islature may not enact, amend, or repeal any general
law if the anticipated effect of doing so would be to
reduce the authority that municipalities or counties
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have to raise revenues in the aggregate, as such au-
thority exists on February 1, 1989.

(c) Except upon approval of each house of the
legislature by two-thirds of the membership, the
legislature may not enact, amend, or repeal any
general law if the anticipated effect of doing so
would be to reduce the percentage of a state tax
shared with counties and municipalities as an ag-
gregate on February 1,1989.The provisions of this
subsection shall not apply to enhancements en-
acted after February 1,1989, to state tax sources, or
during fiscal emergency declared in a written joint
proclamation issued by the president of the senate
and the speaker of the house of representatives, or
where the legislature provides additional state-
shared revenues which are anticipated to be suffi-
cient to replace the anticipated aggregate loss of
state-shared revenues resulting from the reduction
of the percentage of the state tax shared with coun-
ties and municipalities, which source of replace-
ment revenues shallbe subject tothe samerequire-
mentsfor repeal or modification asprovided herein
forastate-shared tax source existingon February 1,
1989.

(d) Law adopted to require funding of pension
benefits existing on the effective date of this section,
criminal lans, election laws, the general appropriations
act, special appropriations acts, laws reauthorizing but
not expanding then-existing statutory authority, laws
having insignificant fiscal impact, and laws creating,
modifying, or repealing noncriminal infractions, are ex-
empt from the requirements of this section.

(e) The legislature may enact laws to assist in the
implementation and enforcement of this section.

Be IT FURTHER RESOLVED that in accordance
with the requirements of section 101.161, Florida Stat-
utes, the title and substance of the amendment pro-
posed herein shall appear on the ballot as follows:

LAWS AFFECTING
LOCAL GOVERNMENTALEXPENDITURES
ORABILITY TORAISE REVENUE
ORRECEIVE STATE TAX REVENUE

Excuses counties and municipalities from com-
plying with general laws requiring them to spend
funds unless: the law fulfillsan important state inter-
est; and it is enacted by two-thirdsvote, or fundingor
funding sourcesare provided, or certain other condi-
tionsare met. Prohibits general lawsthat have certain
negative fiscal consequencesfor countiesand munici-
palities unless enacted by two-thirds vote. Exempts
certain categories of laws from these requirements.

Filed in Office Secretary of State June 21,1989.



Notes
! Florida Statutes, Section 11.076.

2Florida Statutes, Section 163.705(3), states, As soon as
practicable after the enactment or adoption of any new
state program or increase in the level of services rendered
in an existing program, which action substantially in-
creasesthe expendituresof or reducesthe revenue or reve-
nue producing ability of counties or municipalities, the
council shall analyze such action. The council shallsend its
analysisand report thereonto the Governorand presiding
officersof the Legislature no laterthan 30 daysprior to the
convening of the next regular legislative session. Each
analysis shall include the council's recommendation and
its identification of new sources of revenue required to
fund the increased cost of, or to offset the revenue ks in-
curred because of the action.

3Florida Statutes, Chapter 166, Municipalities; Florida
Statutes, Chapter 125, Counties.

4 Florida Constitution, Article V11, Section 1.

5 Florida Constitution, Article VII. Section 9.

$ Florida Constitution, Article V11, Section 1(a).
TFlorida Statutes, Section 166.231.
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# Florida Statutes, Chapter 205.

9 Florida Constitution, Article V11, Section 8.
Y Florida Statutes, Part VI, Chapter 218.

" *Florida Statutes, Fart 11, Chapter 218.
2Florida Statutes, Section 11.076.

13The figures are not consistentwith the total in Table 1be-
cause of achange in the definition of mandates. The time
period covered also is different. The catalogue counts
mandates before 1981.

Y Catherine Lovell, et al., Federal and State Mandating on
Local Governments:An Explanation of Issues and Impacts
(Riverside: University of California, 1979).

13U.8. Advisory Commission on Intergovernmental Rela-
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6 Economic impact required in Florida Statutes, Section
11.076,and in rules for the Senate and House.

""Thresholdsused fordetermining the presenceof a “signif-
jcant” mandate vary. Two used as referencesin the work of
Florida ACIR are fiscal impacts that exceed $50,000 annu-
ally or those requiring one additional full time staffperson
or the equivalent.



MASSACHUSETTS: THE MANDATE STATUTE

AND ITS APPLICATION*

This chapter explains how the Massachusetts
mandate statute came about and how it functions;
givesa nutshell summary of the law, what it requires,
major elements of mandate findings, and exceptions
to the general mandate-fundingrule; and briefly de-
scniesother functions of the Division of Local Man-
dates (DLM).

The Massachusetts mandate statute came about
aspart of what iscalledthe CitizensTaxpayers Revolt,
Proposition 2/, similar to the Proposition 13 initia-
tive in California.! Itwas overwhelminglyapprovedat
the general election in November 1980. Particularly
interesting, and very important to the administration
of the mandate statute, is that the voters adopted this
initiativeafter the legislature had had the opportuni-
ty first to act on bills that would have accomplished
similaraims. The house and the senate both rejected
proposalsto implement a version of Proposition 21/,
which alsoincludedasectiontocreatea DLM andthe
mandate-funding rules that now govern legislation
and regulations in Massachusetts.

The local mandate statute is an important ele-
ment of what some call the Proposition 21/, success
story in Massachusetts. Opponents of the tax reform
measure argued before the fact that it would bank-
rupt local governments. Vastly increased amounts of
local aid, general revenue sharingfrom the state gov-
ernment to citiesand towns, were probably the major
reason for the successstory. The fact that Massachu-
settshas a local mandate statute requiringstate fund-
ing of new programs is almost an equally important
element of the fact that cities and towns have not
gonebankrupt—and still continue to provide a rea-
sonable level of public services at the local level in
Massachusetts. Recent limits on the growth in state
tax revenues2 and a number of major new state pro-
grams, however, are likely to inhibit the legislature's

*EmilyD. Cousens wrote this article, which first appeared
in Michael FiX and Daphne A. Kenyon, €ds., €aping with
Mandates: What are the Altematives (Washington, DC Ur-
ban Institute Press, 1990). Reprinted with permission of
The Urban Institute.
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ability to continue the trend of large annual local aid
increases. Predictably, this may result in more munic-
ipal court challenges to unfunded state mandates.

The Bay State local mandate law is prospective. It
constrains state activities imposing costs on local gov-
ernments that take effect on or after January 1, 1981.
The original version of the citizensinitiativewould have
had the Commonwealthpaying for dll mandates, even
those enacted prior to 1981. That requirement was easi-
ly seen as unworkable. Accordingly, the first year after
the statute was enacted, the legislature made several
correctiveamendments. One was to insert the January
1, 1981 trigger date. This was reasonable because the
problem of identifying past mandates and the cost of
assuming them were prohibitive. Further, by having a
certain trigger date of January 1, 1981, the legislature
and state agencies were now on notice that the rules
were different, and they would have to think carefully
about the local impact before they would act.

In summary, this mandate-funding rule provides
that any law oragency rule or regulation taking effect
on or after January 1, 1981, that imposes additional
costson any city or town is effectiveonly if the Com-
monwealth assumesthe cost. In the absence of state
funding, the statute allows communities to comply
voluntarily with a state mandate, but it does not re-
quire compliance. It does not, however, allow the
communityto make this decisionon itsown. The state
auditor, for that matter, cannot make a decisionthat a
law will be ineffective due to lack of state funding. ..
because of the separation-of-powers doctrine. Only
the judicial branch can declare an act of the legisla-
ture to be ineffective.

Accordingly, the local mandate law allows an ag-
grieved city or town to petition Superior Court for
declaratoryrelief. The court may order that the com-
plaining city or town be exempted from having to
comply with the law or regulation if, in fact, the court
agreeswith the allegations. In one suchcase, the state
Supreme Court exempted municipalities from having
to carry out more private-school transportation respon-
sibilitiesthan were previously required. Thisis known as
the Lexington? decision, discussed below.



One section of Proposition 2Y, created DLM. It
is a new division within the state auditor’s office. The
law requires that division to review any post-1980 law
orregulation that a municipality suggestsis imposing
new costs and to determine the amount of that cost.
In any litigation, the amount of the cost imposed, as
determined by DLM, would be prima facie evidence
of the amount of state funding that would be neces-
sary to sustain the mandate.

By the expressterms of the statute, it might appear
that the work is limited to providing evidence for man-
date litigation. But, in practice, more has to be done
because DLM cannot determine the amount of cost
imposed before it determinesthat there is truly a new
obligation on a city or town that meets the elementsaf a
mandate finding. DLM is very strict about this proce-
dure because it is important to the auditor that he not
be seen necessarily asa municipal advocate or asa state
advocate. Toward that end, the office goes through a
rather painstaking process in making decisions.

Note that the statute only allows a city or town to
submit written notice to DLM to ask for a mandate
ruling. This provision does not include regional school
districts, other regional entities, or counties. The statute
is SO written, and the statute is what governs the work.

Even though DLM’s decision is not necessarily
final, it has to come to a firm conclusion that there is, in
fact, a new cost imposed on a community. Upon proper
petition from a city or town, it looks for the elementsof
a mandate finding. In doing so, it establishes that the
regulation or law was, in fact, effective on or after
January 1,1981. Then it determinesthat there is a cost
imposed and that there has been no appropriation by
the Commonwealth to assume the cost. Determining
that there is, in fact, a costimposed on a city or town by
the law or regulation is often the most difficult part of
the legal determination to be made. Clearly, as DLM
sees them, conditional grants—compliance conditions
that would be prerequisite to receiving a state grant—
would not be costs imposed by the Commonwealth.
They would not because a municipality would have a
way to avoid the expense. If the city or town does not
wish to perform this service, then it may decline the
grant. Local option or the ability of a community to
rescind prior acceptance of a law would defeat a man-
date finding. This point can be made even when it is
difficult for a city or town to decline local acceptance.
An example is the recent amendments to the state
Workers Compensation Act that imposed many new
costson communities. In the final analysis, even though
realistically no community is going to rescind its accep-
tance of the Workers Compensation Act, that option
was there. Court authority requires this type of inter-
pretation. DLM calls it the Lexington hard choices
doctrine.# It would be a hard choice and sometimes an
impossible one as far as labor negotiations go to rescind
acceptance of the Workers Compensation Act or many
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other local option programs. But there is that choice.
And the State Supreme Court in the Lexington decision
stated that when there is such choice, there is not a
mandate within the meaning of the statute.

Another interesting point from the Lexington de-
cision provides that when DLM determines whether
a state appropriation has been made to assume the
cost of any given new program, undesignated in-
creases in general local aid will not satisfy. DLM has
to find a specific appropriation for the specific pro-
gram within the state budget.

Like most states, Massachusettshas several excep-
tions to the mandate-fundingrule. By statute, there is
an explicit exception for costs imposed by a court deci-
sion or costsimposed by a law or regulation adopted asa
direct result of a court decision. With this in mind,
mandate scrutiny has to include a review of all relevant
court decisions on a given topic to ensure that the court
exception/exclusion does not apply in any given Case.

By interpretation, DLM also makes exceptions
for federal pass-through laws and regulations. An
example is the federal handicapped Accessibility to
Polling Places Act and accompanying state regula-
tions. Inthe final analysis, DLM concluded that state
regulations implementing the act required no more
than was required by the federal law. Accordingly,
there was no new state-mandated cost. Although it is
sometimes difficult to draw the line, DLM finds in
favor of a municipality if a state regulation imposes
costs beyond the federal requirement.

Also by interpretation, DLM makes exceptions
for laws that regulate private industry and indirectly
increase the costs of running municipal government.
An example isthe recent Solid Waste ManagementAct,
a major initiative in Massachusetts, whereby private
ownersand operators of certain solid waste facilities
had to make expensive environmental protection im-
provements to their equipment. The result is in-
creased tipping fees for municipalities. Nonetheless,
DLM concluded—again trying to be just as fair to the
stateasit isto the citiesand towns —that thistipping-fee
increase resulted more from the contractual relation-
shipwith the facility than from the state statute. Law or
regulation must be found to impose the cost on a city or
town before state funding obligations attach.

Generally, the Massachusettsmandate statute ap-
plies to all types of laws. They include educational,
environmental, and public-safety laws, but not laws reg-
ulating the benefits of municipal employment. AL the
same time Proposition 2!/, was enacted, the voters also
adopted an amendment to the Massachusettsconstitu-
tion; it provides that the types of laws regulating the
wages, hours, benefits, and conditionsof municipal em-
ployment can be imposed against municipalities if there
is a two-thirds vote of each branch of the legislature.’

The Massachusetts mandate law requires state
fundingfor even meritorious programs. This require-



ment is contra? to Janet Kelly’s observations on
South Carolina. Some South Carolina officials seem
not to mind social-policy state mandates—theydo not
complain about costs for new programs they see as
justifiable. In Massachusetts, local officials seek reim-
bursement even when they agree with the policy behind
a new mandate. They have this statutory right. If the
legislatorswant to implementa statewide policy and it is
important enough to them, they will have to find the
money to fund it. This attitude fits into the economic
context in which the local-mandate statute was created.
Massachusetts citiesand towns are restrained by Propo-
sition 2Y,. They cannot raise additional revenues to
support even meritorious programs. So the legislature
has to put its money where its mouth is.

Generally, if DLM establishesthe elements of a
mandate finding with no exceptions, it begins the
cost-documentation process, first with the individual
petitioners. It then makes statewide estimates.

The effects of a mandate determination under the
Massachusetts statute are varied. On clear issueswhen
the auditor finds a state mandate, the legislative re-
sponse is generally positive. It is on clear issues in which
the legal argumentsare straightforward and the price
tag is not too high. DLM communicates its findings to
legislative leaders, and very often the fundsare appro-
priated. The legislatorsbenefit by saving their constitu-
ent communities the expense and time of litigation.

Other times, particularlyon expensiveitems, leg-
islators are reluctant to fund DLM determinations
until an issue isdecided in court. One landfill-related
matter hasbeen pending forthree years. Throughout
this period, several legislators whose constituent
communitiesare affected by this new landfill regula-
tion have filed bills to fund the costs imposed upon
their communities as determined by DLM. But, in
each case, the fundingbills were defeated duringthe
floor debate pending court determination of the is-
sues. This controversy is currently pendingbefore the
Massachusetts Supreme Judicial Court.

When there is a no-mandate finding, a community
still has the opportunity to go to court and challenge
DILM’s decision. But that has not happened yet.
No-mandate determinationsare turned over to a DLM
section known as the Sunset Program.” It has authority
to make recommendationsconcerning any law, even if
it was effectivebefore 1981. In thisway, DLM can offer
somefurther level of review for municipalities. Even if a
law does not require state funding in the strict sense,
DIM triesto determinewhether the law maybe unrea-
sonable or should be modified in some other way.

A mandate-reimbursement law like the Massa-
chusetts version provides a reasonable balance be-
tween the interest of local and state policymakers.
There is a general expectation that mandated pro-
grams will be state funded. This feeling provides
more independent decision-making authority for lo-
cal budgetmakers who must work within the limitsof
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Proposition 2Y/,. On the other hand, strategies are
available to the legislature for implementing state-
wide policy initiatives affecting local spending.

Should the legislature specifically desire, it can
override the local mandate-funding rule. It can in-
clude explicit language in any law providing that a
new service must be funded by municipalities, not-
withstanding the provision of the local mandate law.
The legislature has not yet exercised this option.

New programscanbe imposedas irresistible con-
ditions to state-aid distributions. This provision is a
twist on the Lexington private-school transportation
case. After the court held the communitiesno longer
had to provide certain unfunded mandated transpor-
tation services, the legislature attached a proviso to
the local aid item that has traditionally given state aid
for several kinds of transportation: regular transpor-
tation, bilingual, and so forth. Any community that
did not furnish private-school transportation would
not receive its general school-transportation aid—
truly an irresistible condition, because it involved
large sumsof money for most communities. Nonethe-
less, the court concluded that imposingsuch a condi-
tion was within the prerogative of the legislature.

DLM isseeinga growing use of local option legis-
lation, particularly in the property tax exemption ar-
eas. Quite often, the Ways and Means Committees
call the office, and after discussing a matter. they
amend a bill to include local option language. The
DLM staff is pleased when that happens because
some say that this exchange is really what Proposition
2'4,isall about, giving more decision-making power to
the local level of government.

Few laws have passed since 1980 without some
discussion of the local mandate issue if a matter im-
pacts local government. The auditor’s decisions are
often quoted during house and senate floor debates.
And local officials rely heavily upon DLM to continue
this kind of work. Again, the state auditor’s office isan
important factor in having made it possible for munici-
palities to live within the limits of Proposition 2!/,.

The legislature is keenly aware that the local
mandate-funding rule was a voter initiative. It knows
now that if it does not stick with its part of thisbargain,
the citizenscan go back to the polls and give them an
even more stringent local mandate statute that they
would have to live with.

Several states are doingjust that. The Massachu-
setts mandate law is not a constitutional amendment,
so the legislature has some leeway. And, states may
want to considerthis point as a defensive measure. Of
course, no legislature would voluntarilybind itself to
amandate-fundingrule. But, if statesat least take some
steps up front to ease the burden of costs imposed on
local governments, they may find themselves in a better
position to resist what might be a citizens’ initiative to
require funding of any statewide policy.



POSTSCRIPT

Since initial publication of this article in early
1990, the Massachusetts Supreme Judicial Court re-
versed an earlier superior court decision regarding
local versus state funding dutiesfor liner installations
at municipal landfills. In Town of Norfolk v. Depart-
ment of Environmental Quality Engineering, the state’s
highest court stated that the Massachusetts mandate
law “. . .applies to regulatory obligations in which the
municipality has no choicebut to comply and to pay the
costs.” The court reasoned that (1) since there is no
state requirement that a municipality operate a landfill,
and (2) since the majority of cities and towns contract
for this service, the cost of state regulations requiring
liners could be avoided by contracting trash disposal
with a commercial enterprise. Accordingly, the court
ruled that the state could require the Toan of Norfolk
to line its municipally owned landfill at local expense.

The Massachusetts State Auditor’s Division of
Local Mandates (DLM) reads the Norfolk decision
narrowly. DLM analysis indicates that relatively few
state mandates can meet all criteria cited by the court
as grounds for exclusion from the local mandate law.
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Notes

1'St. 1980,¢.580 provides that property taxes assessed in any
city or town may not exceed 2.5 percent of the total fulland
fair cash value of taxable property within the town. This
sum is capped at 102.5percent of the maximum levy limit
of the municipality in the prior fiscal year.

2 At the November 19865state election, Massachusetts vot-
ers approved a measure limiting the allowable growth in
state tax revenues to the averagegrowth in wages and sala-
ries over the prior three years. Any excess raised over al-
lowable revenues must be refunded to income taxpayers.
See M.G.L. c.62F

3Town of Lexington v. Commissioner of Education, 393
Mess. 693 Mass. (1985).

4Town of Lexington v. Commissioner of Education, 397
Mass. 593 (1986).

5 See Massachusetts Constitution, 115th Article of Amend-
ment.

6See Janet M. Kelly, “Assessingthe Extent of the Mandate
Problem in South Carolina,” in Michael Fix and Daphne
A. Kenyon, eds., Copingwith Mandates: What are the Alter-
natives? (Washington, DC: Urban Institute Press, 1990),
pp. 63-68.

"M.G.L. c.11, s.6B
8407 Mass. 233 (1990)



MASSACHUSETTS: COST ESTIMATION
AND REIMBURSEMENT OF MANDATES*

The Massachusetts Division of Local Mandates
(DLM) is placed within the Office of the State Audi-
tor, headed by an independent elected official. Its
genesis is important because it means that DLM’s
rulings on whether post-1980 state laws, rules, and
regulations violate Proposition2/, and the local man-
date statutel and should therefore be state funded
are impartial. If the state requirements are based on
pre-1981 authority, allow for local acceptance, or
stem from court orders or federal mandates, then the
local mandate statute does not apply.

It also means that DLM’s determination of the
expenses municipalities incur or anticipate due to
state-mandated programs are calculated accurately
and fairly. For example, financial cost models are
used to compute the estimated costs of pending legis-
lation and draft state regulations. In addition, the
anticipated cost savings a particular proposed or ef-
fective law or regulation may generate for cities and
towns are considered, when appropriate, in arriving
at the state’s net funding obligation. For unfunded
state programs already in effect, DLM requires mu-
nicipalitiesto submitcost documentation, such asbill
receipts, payroll data, cost quotes, and so on, as evi-
dence that expenseswere incurred or are anticipated.
In other instances, a cost claim form is forwarded to
local officials, who are then asked to detail incremen-
tal state-mandated expenditures and to sign a verifi-
cation clause to attest that the costs are genuine.

In summary, DLM believesthat the way to main-
tain the respect and credibility of both state and local
officials is to continue issuing sound, impartial legal
rulingson the applicabilityof the local mandate lawto
state-mandated programs, to employ the latest in
computer cost-modeling techniques to estimate po-
tential statewide costs, and to require verification of
mandated expenses from municipal officials.

*Anthony V. D’'Aiello wrote this article, which first ap-
peared in Michael Fix and Daphne A. Kenyon, eds., Cop-
ing with Mandates: What are the Altematives? (Washington,
DC: Urban Institute Press, 1990).
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As DLM strives toward these ends, more and
more legislative committees and state agencies are
contacting DLM before the fact—before promulgat-
ing costly laws and regulations. Today, DLM fre-
quently works with these state officials to help draft
new state programs that will be consistent with the
local mandate law. It also provides them with state-
wide cost studies that identify the financial impacts
proposed unfunded lawsand regulationswould have on
municipalities. TS practiceis consistentwith the audi-
tor’s proactive stance, seeking consensus to fund
state-mandated programs in the initial proposal stages.

UP-FRONT FUNDING VERSUS
REIMBURSEMENT

An important interpretation of the local man-
date provisions of Proposition 2!/, is found in a 1985
Massachusetts Supreme Judicial Court decision,
Towndf Lexington v. Commissionerof Education.2 The
state’s highest court ruled that laws are ineffective
when they are enacted without provisions for state
assumption of local costs in each year the costs are
imposed. The decision also stated that this funding
should come in the form of up-front monies.

Nevertheless, new state programs continue to
become effective without this state funding commit-
ment. Although exact numbers are hard to come by,
DLM has an overall sense that these instances are
stages of enacting new state programs. Surprisingly,
more and more legislatorsand state agency heads are
complying with this spirit of Proposition2Y/,, for itcan
result in the smooth local implementation of pro-
grams important to them, while avoiding the risk of
DLM’sdetermining that the program is subject to the
local mandate law and the courts’ ruling them inef-
fective. This latter ruling would essentially exempt
municipalities from the mandated provisions until
state funding is provided, and provided up front.

In short, DLM’s position and, naturally, that of
local officials, is that state funding should be up front
so communities do not have to appropriate and ex-
pend limited financial resources in anticipation of



state reimbursements later. For this reason, provi-
sionsof the local mandate lawwere incorporated into
Proposition 2!/, tobalance the fiscal constraints Prop-
osition 2/, placed on local governments’ property tax
revenue-raising capabilities.

Up-FrontFunding Process

In keeping with its proactive stance, DLM follows
legislation through a computer tracking systemtied into
the legislature’s computer system. More than 6,000
pieces of legislation are reviewed by staff yearly for
mandate implications. “Big ticket” unfunded mandate
bills are pulled out and action is taken. Hundreds of
proposed regulations are also reviewed yearly.

DLM legal staff checksthat the billswould in fact
impose new financial impactson citiesand towns. The
research unit then attempts to attach a price tag to
the legislation. It does so by sampling 40 cities and
towns representative of the entire state in terms of
population and other demographic variables. The
survey instruments are concise and not burdensome
to local officials, sothat local cost data can be quickly
gathered and tabulated. DLM also creates computer
cost modelsto calculate the numbers and to translate
them on a statewide basis for 351 citiesand townsover
a three-year period. Future-year costsare sometimes
tabulated using inflation factors. Public and private
sectors provide other relevant information and cost
data. For instance, if unit costs for mandated equip-
ment purchases can be obtained from private-sector
sources, this information can be plugged into the cost
model and statewide costs computed in a matter of
seconds, without going the survey route. DLM some-
times works with legislative committees and state
agency officialsin a combined effort to cost out pro-
posed mandated programs.

DLM'’s legislative unit then takes over, contact-
ing legislative committees and state agenciesand ad-
vising them of DLM’s concerns and cost findings.
Ideally, a consensus is formed that the new program
requires a state funding commitment, and either the
funding is appropriated and provided to communities
up front so that local financesare not affected, or the
program is not mandated.

This system has worked on several issues. The
1984 suicide prevention law3 required in part that
local lockups make their jail cells suicide proof. DLM
advised the legislature—based on information re-
ceived from local police chiefsand their association —
that this proposition was expensive, that it would
require more than the $1 million reimbursement ap-
propriated for renovation costs. A total of $10 million
was soon appropriated and has been provided to cities
and towns on an up-front basis by the Governor’s
Office for Administration and Finance.

In 1983, DLM reviewed an added-polling-hours
bill that, in effect, mandated cities and towns to keep
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their polling precincts open an additional three hours
for state elections.# Through a representative sam-
pling of communities, DLM projected the statewide
added-personnel and other fixed costs (e.g., rent,
heating, and lighting) that the bill would impose on
cities and towns. A funding commitment was soon
added to the bill, and the legislature authorized DLM
to certify local costs for each election. As a result,
since 1984, $3 million has been provided to citiesand
towns in up-front monies for election costs.

DLM also identified a 1984 right-to-know bill as
potentially costly mandate legislation. A quick survey
estimated statewide costs. DLM presented its find-
ings to the legislature, and since then, nearly $1 mil-
lion in up-front monies has been made available to
local officials for costs incurred complying with the
environmental investigative and reporting require-
ments of the new law.5 In handling this funding issue,
the executive branch is using an up-front funding
vehicle that forwards cities and towns per-capita
monies that are then drawn down on a quarterly basis,
providing that local governmentsgive an account to the
governor’s office on how the money is spent. DLM
considers this mechanism an ideal way of satisfying the
funding requirements of the local mandate law.

In 1986, DLM assisted the legislature and the
Department of Education in estimating three-year
costs for the school breakfast bill.6 Through survey
information and by deducting federal funding for
school breakfast expenses, DLM estimated costs for
affected school systems. Today, about $710,000 has
been targeted in up-front state funding.

A final example is a 1987 bill? that would have
required local police agencies to pay for enrolling
their part-time police in full-time police officer train-
ing courses. Based on information gathered from the
Executive Office of Public Safety and through sur-
veys, DLM estimated these costs at nearly $25 mil-
lion. The bill was refiled in 1988, but again it did not
pass, given the costs involved.

In short, by getting involved early in the process
and by establishing positive relationshipswith state
officials, DLM can ensure that state funding is pro-
vided before, not after, the fact, and can ensure that,
in any case, it is provided.

TheReimbursement Process

In reality, new mandated programs become ef-
fective without state funding. The local fiscal impact
is not considered until local officials begin com-
pliance. These local officials turn to DLM when they
are faced with mandated costs they have not antici-
pated and budgeted for. Then DLM’srole isto deter-
mine what affected municipalities have spent or ex-
pect to spend. As mentioned above, verifiable proof is
required of incurred or anticipated expenses. DLM’s
determination of this amount can then be submitted



in court as prima facie evidence in suits brought by
citiesand towns to seek an exemptionfrom the man-
date until state funding is provided.

During DLM’s cost-documentation process,
DLM attempts to determine the statewide costs im-
posed. This process enables DLM to recommend to
state agencies or to the legislature the amount of
reimbursement necessary not onlyfor onepetitioning
community but for all 351 cities and towns. The pro-
cess may require municipal officials to submit cost
documentation or complete signed cost claim forms.
DLM’sjob then isto make its findingsavailable to the
legislature and state agencies with the hope that state
reimbursement will be appropriated and distributed
to affected cities and towns.

An example of how this systemworks was in 1986,
when the legislature enacted the Race and Primary
Language law.® This unfunded statuterequired a new
one-time census taken by municipal census officials.
They were to identify and report to the Secretary of
State the race and primary language of residents.
Through cost claim forms and by unit costs gathered
from private computer servicebureaus for new cen-
sus lists, DLM determined statewide costs that it
presented to the state agency. The state agency then
requested and was granted an appropriation of
$900,000t0 reimburse the expensesincurred by cities
and towns, as certified by DLM.

A last example is the 1983 State Department of
Public Health ambulance service regulations,® which
were promulgated without state funding. Today the
legislature still reimburses affected cities and towns
for past costs. These costsare first gathered and certi-
fied by DLM.

ROADBLOCKS TO SUCCESS

Concernsare raisedwhen the legislature pays for
the mandates it imposeson citiesand towns out of the
local aid fund. This fund, officialsbelieve, should be
state revenues shared with local officialswithout any
strings attached; they should not be used to fund
mandates. When the economy of the state islessthan
healthy, legislatorsand the executive branch may not
be inclined to agree with DLM to fund new state-
mandated programs.

Massachusetts experienced tremendous revenue
growth during the 1980s. However, a recent trend of
spending growth in excess of revenue growth, along
with severe revenue shortfalls, has created a structur-
al revenue-spending gap, which has existed for at
least three years. Consequently, the governor and
legislative leaders are considering both temporary and
permanent new taxes, among other measures, to assist
in balancing the FY 1989 and FY 1990 budgets. Given
the state’s new fiscal reality, FY 1990 budget proposals
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call for a reduction in direct local aid. Total local aid
(comprised of direct and indirect aid, lottery aid, and
resolution aid) almost doubled from FY 1983 to FY
1989 ($2.1hillion to $3.9billion). But proposed FY 1990
total local aid will increase only 2 percent or $83 million
from FY 1989, in contrast to averageyearly increases of
11 percent (an average of $297 million yearly).

This anticipated downturn in infusions of state
financial assistance, along with an overall decline
since 1981 of property tax revenues brought about by
Proposition 2!/, has led the legislature to propose
further modification of Proposition2'/,. One propos-
al would allow city councils and town meetings by a
two-thirds vote to assess property taxes for debt ser-
vice outside the limits of Proposition 2!/, without ob-
taining voter approval. Also in 1987. Chapter 229 of
the Acts of 1987 allowed communities to pass an
override of Proposition 2'/, to increase general reve-
nues with a simple majority vote, instead of the pre-
viously required two-thirds voter approval. However,
less than half the Proposition 2'/,-override attempts
in the state’s 351 cities and towns have been succes-
sful, evenwith this less-restrictive override provision,

Sometimes legislators and state officials label
DLM as a roadblock to successful local implementa-
tion of important state programsbecause it raises the
mandate issue. Although the merits of a new law or
regulation are commendable, cities and towns must
be assisted in paying for them, especially today, given
state and municipal financial problems. DLM has
thus increased its efforts to provide state
policymakers with timely local cost impacts of pro-
posed state programs. AS a result, these officialsare
far more reluctant to pass costly local mandates.

Another roadblock can be gathering cost data
from part-time officials of small communities. Of the
351 citiesand towns in Massachusetts, 123towns have
less than 5,000 residents. However, because input
from these local officials is needed, for it is these
small towns that most often feel the biggest negative
impact from state mandates, DLM keeps in constant
contact with them through its field services staff, and
designs surveys and cost claim forms that are quick
and easy to complete.

FACTORS AFFECTING
DLM’S SUCCESS

DLM staff has varied and experienced back-
grounds. Some are also part-time town clerks, select-
men, city councilors, and assessing officers. Onewasa
three-term mayor. Some have worked in other mu-
nicipal and state agencies. Many have, or are working
toward, law and master’s degrees. They also partici-
pate in courses and seminarsintended to further edu-
cational and professional careers.

Another factor contributing to DLM success is its
field services and legislative liaison units. DLM has



established positive working relationships with local
officialsand their various municipal associations, leg-
islators, and state agency staff. As a result, DLM
receives about 500 written inquiries a year concerning
state-mandatedprogramsfrom local and state officials.
It also responds to about 600 phone calls annually,
providing information and assistance to municipal and
state officials, and reviewsand certifieshundreds of cost
claim forms and surveys yearly for state funding.

Another factor contributing to DLM’s effective-
ness isthe continuing refinement of its computer cost
model. The data bank and cost-modelingtechniques
are more advancedthan those of most state agencies.
Costing out mandates isas much an art as a science—
there are relatively few rules to follow. DLM staff is
given considerable leeway for judgment and for com-
ing up with innovative methods of cost analysisand
estimation. All activities are accomplished on an an-
nual budget of $860,000.

DLM work is easier when the legislature completes
its own estimates on the local costs of legislation. It is
also easier when the executivebranch fulfillsthe intent
of the Governor’s Executive Order 145, which requires
state agency heads to estimate the municipal fiscal im-
pacts of the regulations they propose. Given the au-
thor’s personal experience, there continuesto be a need
for DLM. It will not become extinct for lack of un-
funded state mandates proposed or enacted.

CONCLUSION

Since DLM’s beginning in 1983, nearly $20 mil-
lion in state funding has been provided to cities and
towns for mandated requirements, either up frontor
in reimbursements. More important, millions of oth-
er dollars in potential state-imposed costs were not
imposed because of concerns DLM raised. DLM in-
tends to continue meeting its objectives.

POSTSCRIPT

Since initial publication of this article in early
1990,concerns expressed about the status of the Mas-

sachusettsfiscal picture have grown. A $1.2 billion tax
package was passed in mid-July, raising income taxes
by about 20 percent, nearly doubling the state gaso-
line tax, and expanding the sales tax to a wide variety
of businessand personal services. Nonetheless, some
analysts project that the $13.6 billion state budget
proposal for fiscal 1991 will be $300 million to $400
million out of balance. This shortfall does not include
approximately $240 million needed to finance bond-
ing to pay off the fiscal 1990 spending deficit.

Moreover, a citizens’ taxpayer group anticipated
the tax increase measure and has obtained signaturesto
place an initiative petition on the November 1990 ballot.
Thes petition would repeal the tax increases and roll
back state fees, fines, and taxes to 1988levels. Analysts
project that the citizens’ initiative would require state
spending cuts of $5billion over the next three years.

In such a climate, it is reasonable to expect that
the legislature might look more to local resources for
funding necessary services. At the same time, Massa-
chusetts cities and towns no longer will enjoy the
significant annual local aid increases to which they
had become accustomed. The Massachusetts State
Auditor’s Division of Local Mandates (DLM) fore-
seesa growing importance of its cost estimation work
for the legislature. Many of the same factors impair-
ing state finances are at work on local finances. With
all of this, DLM expects more aggressive resistance
from municipalitiesto state mandated spending, and
more intense debate on legislative proposals contain-
ing such mandates.

Notes
IM.G.L. c. 29,s. 27C.

2Town of Lexington v. Commissioner of Education, 393
Mass. 693 (1985).

3SM.G.L. c. 40, s. 36B.

4 Chapter 503 of the Acts of 1983.
"Chapter 470 of the Acts of 1983.
6 Chapter 356 of the Acts of 1986.
"House No. 84.

8 Chapter 165 of the Acts of 1985.
2 105CMR 170 et seq.



CONNECTICUT: CONSIDERATION AND REJECTION
OF A MANDATE REIMBURSEMENT PROGRAM*

Connecticut has exhibited great caution with re-
gard to the mandatory reimbursement concept. A
phrase that perhaps summarizes Connecticut’sexpe-
rience with this concept is the rise and fall of the
reimbursement issue in the land of steady habits.

About eightyears ago, the state began to consid-
er seriously the adoption of a mandatory reimburse-
ment program, but, after a year and a half of careful
consideration, decided against it.

Some background information outlining the re-
sponsibilities of the Office of Fiscal Analysis and the
emergence of the state mandates issue in Connecti-
cut is important as a background for understanding
Connecticut’s reluctance.

The Office of Fiscal Analysis (OFA), the legisla-
ture’sbudget office, consists of 20 professionalswho
handle the following three major responsibilities:

= Assistingthe two fiscal committees (Ap-
propriations and Finance) in the formu-
lation of their budgetary recommenda-
tions to the full legislature.

8 Researching fiscal issues for any of the
187 legislators who might ask for assis-
tance (although OFA works primarily
for the fiscal committees).

m  Preparing state and municipal fiscal im-
pact statements (fiscal notes) on legisla-
tion. OFA analysts append a fiscal note
to each bill favorablyreported by nonfis-
cal committees. The bill, along with the
fiscal note, is then distributed to all
members of the house and senate. In ad-
dition, analysts provide preliminary fis-
cal notes on bills being seriously consid-
ered by the fiscal committees before
these bills are favorably reported. OFA

* Geary Maher wrote this article, which first appeared in
Michael Fix and Daphne Kenyon, eds., Coping with Man-
dates: What are the Alternatives? (Washington, D C Urban
Institute Press, 1990).
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analysts complete approximately 2,000-
3,000 fiscal notes per year on bills,
amendments, and amended bills. It be-
gan preparing state fiscal notes in the
mid-1970s and started providing munici-
pal fiscal notes in 1979. The work on mu-
nicipal fiscal notes exposes OFA to the
state mandates issue.

Interest in the possibility of adopting state man-
dates legislation in Connecticut was spurred by pas-
sage of legislation around 1978 regarding hyperten-
sion benefits for local police and firefighters. The
legislation passed before OFA started preparing mu-
nicipal fiscal impact statements; it had serious cost
implications for municipalitiesthat became apparent
once the legislationwas implemented.

Several organizationsthat represent municipali-
ties were sensitiveto the legislation and pushed for a
legislative remedy to avoid this type of development
in the future. Some form of reimbursement was sug-
gested for state mandates. These organizations
joined forceswith a legislator froma rural community
who believed philosophically that the state- should
bear at least part of the costsassociatedwith imposing
mandates on municipalities.

As a result of this concern, the State Mandates
Interim Study Committee, composed of five mem-
bers of the Appropriations Committee, was estab-
lished pursuant to 1983legislation.! The committee is
required to report on the feasibility of a pilot program
for reimbursing municipalitiesfor the cost of new or
expanded state mandates.

Connecticut’s cautiousapproach isevident in this
1983 legislation. A mandatory reimbursement pro-
gram would be considered, but any implementation
would occur on a limited pilot basis within one specif-
ic program area of government. Implementing the
pilot program in the environment/economic develop-
ment area of government subsequently was consid-
ered. The 1983 legislation also:

m Defined state mandate as “any state ini-
tiated constitutional, statutory or execu-



Thenext year, the State Mandates Interim Study
Committee thoroughly researched the issue, with a
thrust toward establishing a pilot-reimbursement
program in 1984 in the environment/economic devel-
opment area of government. In the process of its

tive action that requires a local govern-
ment to establish, expand or modify its
activitiesin such a way as to necessitate
additional expendituresfrom local reve-
nues, excluding any order issued by a
state court and any legislation necessary
to comply with a federal mandate.”

Required OFAto prepare fiscal notes on
state mandates. Because OFA had al-
ready been providing them since 1979,
forpractical purposes, analystsbegan in-
dicating state mandate in capital letters
on the fiscal note to alert legislatorsto
the existence of legislation that would
impose a state mandate. ¥

Required OFAto review state mandates
and the cost of such mandates passed
during the 1983 legislative session. Ap-
proximately 40 out of the 800 bills passed
were identified as state mandates.

Defined various types of mandates and
other conditionsrelated to the mandates
(e:g., dischaimers that were conditionsun-
der which the state'would not provide re-
imbursement if a reimbursement proce-
dure had been subsequently enacted) and
required that the types of mandates and
related conditions be indicated on fiscal
notes. TS requirement subsequentlywas
repealed through 1984 legislation.

deliberations, there was an effort to:

Collect comparative information from
other states, especially Californiaand I1-
linois, regarding their reimbursement
programs;

Identify costs that would be reimbursed
and the timetable for reimbursement;

Improve OFA’s ability to get more com-
plete information from municipalities
on a timely basis (e.g., developinga con-
tact list of up to 10 small, medium, and
large municipalitiesout of the total 169
cities and towns in Connecticut); and

Assess the administrative costs asso-
ciated with instituting a reimbursement
procedure in Connecticut.
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Although most of the study committee’s efforts
centered on devising an elaborate scheme of reim-
bursement that would have been implemented on a
pilot basis, the ultimate legislation that passed did not
gothat far, and only relatively modest legislationwas
enacted in 1984. Connecticut’s reluctance can be at-
tributed to the followingtypes of issues that were not
completely resolved:

m  How to define reimbursable costs (e.g.,
should reimbursements include indirect
as well as direct costs?);

m  Which timetable for reimbursement
should be chosen (e.g., provide reim-
bursement in the firstyear or wait two or
three years until the overall impact be-
comes more evident), what amount of
reimbursement should be provided
(e.g., institute a percentage share ar-
rangement with municipalities), and
whether the reimbursement should be
phased in (e.g., 25 percent for the first
year, 50 percent for the second year, etc.);

s Whether the state should provide reim-
bursement for mandates requested by
municipalitiesor for those mandates al-
ready in place;

m  Howtoensurethat qualitydata could be
obtained quickly from cities and towns
and how to obtain reasonable fiscal esti-
mates given that municipalities do not
often know initially how a proposed
mandate will be implemented:;

s How much moneyshouldbe spentbythe
state reviewing, processing, and auditing
claimsand establishingan appealsboard
to resolve complaints (annually, Illinois
and California were spending approxi-
mately $500,000 and $750,000, respec-
tively, to support the administrative
components of their state mandates pro-
grams, and Connecticut was not only
hesitant about incurring these addition-
al costs but also was unwilling to estab-
lish this layer of bureaucracy); and

m  Reluctance onthe part of the Appropri-
ations Committeechairsand other legis-
lative leaders to give up some control
over expenditures by instituting a man-
datory reimbursement procedure due to
the state’s uncertain fiscal condition at
the time.

The followingtwo reactions to some extent typify
Connecticut’scautiousness with regard to adoptinga



mandatory reimbursement procedure. The Appro-
priations Committee chair had serious concerns
about relinquishingsome control over state appropri-
ations to an automatic reimbursement mechanism;
she often questioned whether the mandatory reim-
bursement approach made sense and whether the
state’s best interests would be served by moving in
that direction.

In addition, one highly respected Connecticutstate
auditor who has held several important positions in
state government expressed his concerns as follows:

As you know, | don’t think this concept makes
any sense. Further, assuming acceptance of
the concept, the method of dealing with it as
proposed in the working draft is Crazy.

The draft (legislation) raises so many ques-
tions that it is unproductive to go through
them in this memo. ...

The process of computing the costs consis-
tently among all the local government enti-
ties and setting up the procedures, staff and
timetable for OPM (the Governor’sbudget
office) to approve requestsand hear appeals
would be a nightmare. ...

If there is a compulsion to proceed with this
concept, | think that each bill establishing or
expanding a mandate should include an ap-
propriation and a formula for distributing
the appropriations. The Assembly (state leg-
islature) would have the choice of adopting
or removing the appropriation. . ..2

As aresult of the technical implementation prob-
lemsthat were identified but not completelyresolved
and the concerns expressed by some legislative offi-
cials, Connecticut began to consider more seriouslya
voluntary rather than mandatory reimbursement
scheme. In lieu of amandatory reimbursement proce-
durebeing enacted in 19840n a pilotbasiswith regard
to the state’senvironment/development programs, a
voluntary reimbursement procedure was adopted.

After a year and a half of careful consideration,
legislation was enacted in 1984. It requires that any
bills creating or enlarging state mandates be referred
to the Appropriations Committee.3 The statute re-
quires that any such bill that is favorably reported by
the Appropriations Committee contain a determina-
tion concerning:

m  Whether such bill creates or enlarges a
state mandate, and if so, which type of
mandate is created or enlarged; and

®  Whether the state shall reimburse local
governments for costs resulting from
such new or enlarged mandates, and if
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so, which costs are eligible for reim-
bursement and the level of, timetable
for, and duration of reimbursement.

The AppropriationsCommitteeprovided these de-
terminationsin the firstyear but has not done s subse-
guentlybecause interestin the state mandates issue has
declined. No direct reimbursement ever has been pro-
vided through this legislation. Bills that would impose
state mandates are still referred to the Appropriations
Committee; however, the general issue and the poten-
tial for reimbursing municipalitiesfor new or expanded
mandates imposed by the state have received relatively
little attention in the last four to five years.

It is somewhat difficult to measure the effective-
ness of Connecticut’s state mandates law. Perhaps
the law has reduced the number of additional man-
dates being imposed by making legislators more
aware of the consequences of their actions on munici-
palities. Fewer such bills seem to be introduced, and
even fewer are given serious consideration and even-
tually passed. Most bills affecting municipalities that
pass do not impose significant burdens and often
create relatively simple administrative changes that
usually result in either no cost or in minimal munici-
pal coststhat can be absorbed.

In addition, immediate attention was diverted
from the mandates issue because the fiscal pressures
on Connecticut’s state and local governments that
existed prior to passage of the state mandates legisla-
tion were temporarily alleviated. The state enjoyed
sizable general fund surpluses totaling $1.146 billion
over four consecutive fiscal years as follows: $165.2
millionfor 1983-84, $365.5 million for 1984-85, $250.1
millionfor 1985-86, and $365.2 million for 1986-87. In
lieu of funding any new state mandates or directly
funding existing ones, Connecticut was in a better
financial position to provide more indirect assistance
to municipalitiesthrough general state aid, including
property tax relief grants. AS a result of the improved
fiscal condition of the state, legislative and municipal
officials became less concerned about direct reim-
bursement for specific state mandates.

This attitude could change, however, if the
state’s fiscal picture continues to worsen in future
years. Connecticut ended FY 1987-88with a $115.6
million deficit, and FY 1988-89 with a $28.0 million
deficit,and is likely to end FY 1989-90with a $160.8
million deficit. Connecticut has attempted to en-
hance revenues and slowthe rate of growth in expen-
ditures to avert a deficit in 1990-91. Although the
1989-90and 1990-91budgets either reduce or slowthe
rate of growth in some grants to municipalities,over-
all state aid continues to increase. Table 2 indicates
the appropriated level of state aid to municipalities
from FY 1982-83through FY 1990-91.

As a result of continued increases in state aid to
municipalitiesdespite the more recent worsening in



Table 2
Connecticut's Aid to Municipalities:
All Appropriated Funds,

FY 1982-83 fo FY 1989-90

Fiscal Percent

Year Amount Increase Increase
1082-83  $667,333259  $52,258,120 8.50%
1983-84 747,036,140 79,702,881 1194
1984-85 836,353,011 89,316,871 11.96
1985-86 905,527,991 69,174,980 8.27
1986-87 1,058,987,397 153,459,406  16.95
1687-88  1,155,538,857. 96,551,460 9.12
1988-89  1,297,171,601 141,632,744 12.26
1989-90 1,397,944,189 101,472,588 7.82
1990-917 1,510,430,913 111,786,724 7.99

'To provide a consistent basis of comparison with prior
years, $146.5 million shifted from appropriated to nonap-
propriated funding sources forvarious grants to towns has
been included in the 1990-91figures.

the overall fiscal condition, the sensitivity associated
with the state mandates-reimbursement issue hasnot
reemerged. However, if state and municipal re-
sources become strained by more intense fiscal pres-
sure, a renewed interest in terms of reconsidering a
mandatory reimbursement mechanism could result.

It is ironic, however, that although Connecticut
was in a good financial position from 1983-84 to
1986-87to reimburse specific mandates, it chose not
to do so. Instead, the state opted to provide more
indirect assistance to cities and towns by increasing
state aid to municipalities. Now that the state is in a
more difficult fiscal situation, resources may be too
limited to provide reimbursement for specific man-
dates. If the fiscal situation deteriorates further, it
mightbecome increasingly difficult to enact amanda-
tory reimbursement procedure in Connecticut.

Notes

‘PA. 83 12 (June Special Session), An Act Concerning
State Mandates to Local Governments.

2State Auditor Leo V. Donohue's memorandum to Repre-
sentative Janet Polinsky, Chair of the Appropriations
Committee, January 1984.

3PA. 84 124, An Act Establishing Procedures with Respect
to Bills Creating or Enlarging State Mandates Which May
Result in Costs in Local Governments.



NEW YORK THE ”NON-ISSUE” OF MANDATES*

Mandates, particularly the “unfunded” kind, are
an issue that all local officials can rally around with
shared distaste. After all, who would want to be re-
quired (mandated) to do‘something for somebody
else, using his own money, and not be compensated
(reimbursed)? Worse, local officials must pay the po-
litical price for raising taxesto fund services while state
or federal governmentstake credit for providing them.

So it is no wonder that unfunded mandates are
local governments’ “battle cry” of the 1980s. They are
the most persistent source of friction in intergovern-
mental relations. New York City Mayor Edward 1.
Koch, talking about the “mandate millstone,” out-
lined the fiscal consequences of unfunded mandates.

The City of New York, asan example, isdriv-
en by 47 federal and state mandates. The to-
tal cost to the city of meeting these require-
ments over the next four years will be $711
million in capital expenditures, $6.25 billion
in expense-budget dollars, and $1.66 billion
in lost revenue.!

For the most part, however, state government im-
position of mandates on local governments is a “non-
issue.” Once funding questions are separated from the
home rule issue, the level of criticism drops off rapidly.

The most frequent local complaint about
mandates, however, is that they are rarely
funded at adequate levels. . . .Mandates ap-
pear to be more a lightning rod of discontent
for local officials than a significant substan-
tive problem.*

With respect to funding, there are more political-
ly positive and cost-effectiveways than using current
strategies. “Politically positive” means that benefits
accrue toboth the mandator and mandatee, and “cost
effective” means the use of methods requiring less
time, cost, and effort per dollar of benefit flowing
back to local governments.

True home rule providesthat local governments
are masters of their onn destinies, free from unwanted

¢ Paul Moore wrote this chapter.
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and unnecessaryintrusionfrom the state or federal gov-
ernment. Local autonomy must be balanced by state
governument’s responsibilitiesto ensure the provision of
services that are in the broader public interest, and by
the constitutionaland historical fact that municipalities
are creations of the state government.

The right or desirability of the state to mandate
and the appropriateness of compensating local gov-
ernments for the cost of compliance are not in ques-
tion. Both parts of this state-local dynamic can and
will be pursued.

Instead, this article summarizes what appears to be
the current strategy of lawmakers in many states for
relieving the friction causedby state-imposed mandates,
and arguesthat thisstrategyis flawed. Alternativestrat-
egies will be discussed, and a more comprehensive
state-local cooperative approach will be outlined within
the context of political benefit and cost effectiveness.

CURRENT STRATEGIES

Most good faith efforts to resolve (or at least
understand) the mandate funding issue now involve a
three-step strategy:

1) Catalogingexistingmandates to provide
some sense of the nature and extent of
the problem;

2) Strengthening controls over the enact-

ment of new mandatesto minimize addi-

tional costs imposed on local govern-
ments, usually through a “fiscal note”
procedure; and

3) Shifting the cost for the mandate from

the level of government performing the

function to the level of government
mandating the function.

Political perception of this strategy is negative,
however, and its overall cost effectiveness is ques-
tionable. Furthermore, each of these steps is fraught
with difficulty and ignores a prerequisite “first step”
that has to be resolved —defining what constitutes a
mandate.



Step 1: The Catalog

For the catalog strategy to be successful, it must
include a definitionand process of identificationthat
can be understood and accepted by both state and
local officials, and it must lead to a result that is quanti-
fiable enough to facilitate a fisal note or reimburse-
ment scheme. The U.S. Advisory Commissionon Inter-
governmental Relations (ACIR) incorporated the
followingdefinition of a state mandate in its 1981publi-
cation Measuring Local Discretionary Authority:

A legal requirement— constitutional, statu-
tory, or administrative—that local govern-
ments provide a specific service, meet mini-
mum state standards, engage in an activity
(such as collective bargaining with employee
organizations), of establish certain termsand
conditions of local public employment.

In New York State, the only inventory of man-
dates on local governmentswas compiledby the Leg-
islative Commission on Expenditure Review (LCER).
Althoughit focusedonly on mandates affecting coun-
ties, the LCER study used ACIR’s definitionand ex-
panded the taxonomy to differentiate between three
types of mandates: those that commanded action, those
that authorized discretionaryaction, and those that re-
quired action only after a discretionary decision had
been made. A further important distinction was made
between mandates that affected programs and those
that related more to the administration of county gov-
ernment. LCER noted, however, that:

. . . the 2,632 mandates identified are less
than the 5,200 originally estimated by LCER’s
research staff in the early stagesof this survey.
This difference can be explained largely as re-
sulting from changes made in classifyingman-
dates once the survey was under way.3

The extreme sensitivity of the number of man-
dates identified to the definition being used has sig-
nificant implications. A recent survey conducted for
New York’s Legislative Commission on State-Local
Relations revealed a substantialamount of confusion
at the local level over which services are mandated
and which ones are not—confusion caused in large
part by definitional problemsand by a lack of current,
comprehensive information. This kind of confusion
also intensifies the level of state-local friction, often
resulting in the state (and its mandates) becoming the
scapegoat for local fiscal problems.

Development of a catalog listing all mandates is
usually the first response state and local policymakers
can agree to when the frictionbuilds. At best, sucha
catalog will give some indication of the nature and
magnitude of past decisions mandating local actions.
It even might provide some incentive to clean up
those that now might seem ill considered.
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The staff time and effort to compile such a cata-
log, however, and then to maintain it, is not insignifi-
cant. In Florida, for example, the Advisory Councilon
Intergovernmental Relations has compiled an initial
directory and is required to update it annually. The
maintenance function requires 15 percent of the
council’s available staff time and costs between
$50,000 and $100,000. That effort identified 44 new
mandates enacted last year and two existing mandates
that were repealed. Still, this step is not enough to
relieve the friction, and Florida local governments are
pressing hard for a mandate reimbursement program.

Step 2: The Fiscal Note

No matter what definition ultimately is used,
such catalog compilationswill result in the identifica-
tion of “a large number” of mandates and local gov-
ernment assertions that the system is “out of con-
trol.” The most called-for “solution” to bringing the
systemback into control, at least initially, is to slowor
stop the escalation in enactment of unfunded man-
dates. The standard such control device is a “fiscal
note,” which essentially is a statement accompanying
each piece of proposed legislation that evaluates its
potential fiscal impact on local governments. The
idea is that state legislators will be less inclined to
enact an unfunded mandate if they are more con-
scious of its impact back home. This solution has at
least three deficiencies:

1 Thefiscal note does not help correct ex-
isting mandate burdens.

2. Proper analysis requires a high level of
skills, resources, and independence, and
often produces results that are not of suf-
ficient detail to show the impact back
home.

3. Stateand local government information
systems are not sophisticated enough to
support the analysis required to compute
such marginal impacts, especiallyprospec-
tively, with any degree of precision.

Although ACIR counts more than 40 states hav-
ing a fiscal note procedure, none have reported suc-
cess in being able to ascertain the incremental cost
associated with every piece of proposed legislation
and its affect on each unit of local government. This
conclusion is only common sense. The sheer volume
of legislation and the estimating difficulties involved
are formidable obstacles. In fact, most fiscal notes
simplystate that (1) either there are or are not coststo
local governmentand (2) that the costsare “insignifi-
cant” or “cannot be determined.” If an estimate is
provided, it is most often an aggregate for all local
governments within the state or a class of local gov-
ernment, such as counties. It is little wonder that
most local officialsare disappointed with this result.



Local officials generally believe that fiscal
notes accord political subdivisions little pro-
tection against mandated costs. The Associ-
ation County Commissionersof Georgiare-
cently commented on the Fiscal Note Act by
observing that “in practice the Act has been
ignored more often than observed.”

The time and cost of administering a fiscal note
process is even greater than compilingand maintain-
ing a catalog. As part of the real property tax limita-
tions imposed on Massachusetts local governments
by Proposition 2Y/,, the state has established a sophis-
ticated program, built around fiscal notes, to limit the
imposition of new mandates. The Division of Local
Mandates, located within the Office of the State Au-
ditor, administers the ‘program. The division has a
staff of 36 and an annual budget of $860,000.5 Yet,
evenwith this staff commitment, probably the largest
of any state, not all bills receive the same intensity of
analysis. To do so would require a level of resources
no state yet has been willing to commit.

The New York State legislature considers about
20,000 bills during each two-year term, with over 85
percent having some fiscal implications for the state
or its local governments.® It isdoubtful that apolitical
consensus could be forged to devote the kind of re-
sources necessary to strengthen a fiscal note process
dealing with that level of work load.

The Congressional Budget Office (CBO) has
been preparing “fiscal notes” since November 1982
on all bills whose estimated state and local cost im-
pacts exceed $200 million. Their experience, summa-
rized below, shows that a great deal of time and money
must be expended to review dl bills, and that a smaller
than expected number exceeded that threshold.

In general, the number of bills having state
and local cost impacts has been smaller than
we anticipated. On average, about 11 per-
cent of all bills reviewed were determined to
have some state and local cost impact. When
CBOwas preparing to do state and local esti-
mates in 1981, we projected that about 20
percent of the bills reviewed would have
such impact. We also thought that we would
be doing about 100 - 150 estimates per year
with some state and local impact, when in
fact that figure has averaged around 60 over
the past five years. Despite these lower num-
bers, CBO has devoted considerableresources
and time to the state and local effort.”

Step 3: The Mandate Reimbursement

This strategy iswhat all local governmentswant,
what some state governments hope to avoid, and what
is not cost effective. Once a catalog has been com-
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piled and a fiscal note process put in place, the “ideal”
mandate reimbursement process would hold local
governments harmless from any additional costs
identifiedby the fiscalnote. Yet, a major flaw, pointed
out above, is that such costs cannot be determined
prospectively with any exactitude. Consistent with
the best aggregate estimates that can be made, some
reimbursement methods may evolve into a block
grant, allocated to individual communities on some
basis other than the cost to comply with the mandate.
Other reimbursements may be calculated from claims
based on actual after-the-fact expenditure data.

California is usually cited as having the most
elaborate mandate reimbursement program. Like
Massachusetts, California voters passed a constitu-
tional referendum severely limiting local govern-
ments’abilityto levy taxes. Additional coststo comply
with state mandates would have posed exceptional
hardships on local governments. As a result, Califor-
nia provides the largest amount of monetary aid of
any state. Its mandate reimbursement program is es-
tablished constitutionallyand is based on claimssup-
ported by audited expenditure data. The program
distributed about $271 million to local governments
during the state’s 1987-88fiscal year.

The California operating statutes make an im-
portant distinction between a mandate and a “reim-
bursable” mandate. For a local government to be
reimbursed, the mandate must require a new service
or a higher level of an existing service. AS might be
expected, a large number of newly enacted bills are
challenged by local governments as being reimburs-
able mandates. These challenges have resulted in a
substantial amount of pending litigation that could
increase state costs dramatically.

The distinction between an ordinary mandate
and one that requires a new or higher level of service
emphasizesthe importance of definitions. In Califor-
nia, New York, and virtually every other state, the
imposition of unfunded service mandates is the root
of the problem. This is a problem of a much smaller
dimension. The previously mentioned LCER study in
New York, for instance, identified 2,632 mandates.
Yet, of these, only 608—just 23 percent—required
new or expanded levelsof service.Even in California,
only 80 mandates currently are subject to reimburse-
ment, and several have been repealed.

A major factor to be considered is the relatively
large administrative cost compared to the level of
reimbursement provided. California spends far more
per dollar distributed to administer its mandate reim-
bursement program, for example, than New York
does in providing unrestricted, general purpose aid.
Careful examination of the California experience
shows that 23 people are needed to administer the
mandate reimbursement program at an annual cost
to the state of about $6.6 million. Interestingly, about
$15 million of the $271 million total (5.5 percent)



going to local governments is to compensate them
solelyforthe coststo complywith the reimbursement
program itself. Also, reimbursement for 110f the less
significant mandates isbased on prior years’ amounts
adjusted to reflect inflation. Shifting to this “block
grant” form of reimbursement helps to ease the time
and cost of administration, and beginsto resemble an
unrestricted general purpose aid grant.

New York annually distributes over $1.0billion in
unrestricted general purpose aid to local govern-
ments, in part to reimburse for the cost of state man-
dates. Although there isno specificinformation, few-
er than two full-time employees administer the
program, and the total annual costs do not exceed
$100,000. Even if aid payments were tripled to $3.0
billion, New York’s level of administrative overhead
would not increase. Oh the other hand, California’s
administrative overhead certainly will increase sub-
stantially as the number of reimbursable mandates
and related claims for payment increase.

Both California and Massachusetts, the trend-
setters in addressing friction caused by the costs of
complying with state imposed mandates, operate in
an environment of strict, voter imposed, constitution-
al limits on the amount of revenues their local gov-
ernments can raise. These states have devoted sub-
stantially more resources to various parts of the
three-step process discussed earlier than does any
other state. Yet, for states not under the gun of a
voter-initiated proposition limiting tax revenues, this
mandate strategy is not an attractive policy alterna-
tive. It is built on the precarious assumption that an
acceptable definition of reimbursable mandates can
be developed. It also operates in a negative atmo-
sphere that implies that mandates are wrong and
costs of reimbursement are “penalty payments.” Fur-
ther, the cost to administer such a program—versus
the amount of aid being provided —isjust too high.

ALTERNATIVE STRATEGIES

Joseph Zimmerman presented eight alternative
strategies for trying to reimburse the marginal costs
of mandates.8 Five deal with preventing the mandate,
such as some form of prohibition or tighter controls
for enacting, or by allowing local governmentsto “opt
out.” The other three relate to forms of money aid
anddonot require complicatedand costly administra-
tive mechanisms. In that respect, they are a more
cost-effectiveway to compensate local governments.
Most such programs are related directly to the provi-
sion of local services and, as such, would serve to
eliminate (or reduce substantially)the root cause of
the friction. Just as important, aid programs usually
are perceived as a “positive response.”
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Two of these money strategies, categorical
grant-in-aid programs and unrestricted general pur-
pose aid, should be relatively more attractive to state
policymakersthan current reimbursement strategies.
In addition to building on existing administrative ma-
chinery, these strategies are a direct, and positive,
linkage between the state and local governments.

To understand this proposition, consider that
New York distributed from its general fund more
than $17.5billion in aid to local governmentsthrough
231 separately identifiable programs during its
1987-88fiscal year (ending March 31,1988). The bulk
of this total was distributed through 216 grant-in-aid
programs. The largest amounts went to education
($8.2 billion) and social services ($5.1 billion). The
remaining 15programs provided unrestricted aid, the
largest distributing just over $1 billion annually.?

Each of these programs has attained political
acceptability by providing state lawmakers with a
clear and positive linkage between the state revenues
they take the political heat to raise and the benefit of
new or enhanced local servicesbought with those aid
distributions. Divertinga portion of that money through
some new, additional, administrative machinery, simply
to reimburse for mandated expenses, has the negative
connotationthat legislators should not mandate, and if
they do, they should pay a penalty.

Some might argue that the California approach is
more cost-effective, since only the precise amount nec-
essary to reimburse for a narrowly defined set of man-
dates is required. More traditional state aid programs,
at least for the purpose of mandate reimbursement,are
lesstargeted and necessarily more expensive. Thisargu-
ment is reasonable, yet states not saddled by a constitu-
tional requirement to reimburse for mandated costs
have been slow to move to the California model. They
have found simpler solutions in selective enrichment of
existing aid programs or in the assumption of a larger
portion of the state-local program cost.

That last option, state assumption of a larger
portion of the total state-local program cost, is Zim-
merman’s third money strategy and the one that
points the way to a potentially better approach to
removing the friction caused by mandates.

A BETTER APPROACH?

State assumption of the cost of locally provided
services might result from a careful study of the ser-
vice: who should provide it, how should it be produced
(i.e., public, private, or nonprofit), and what is the
most efficient and equitable way to finance it. This
kind of “sorting out process” can and should be the
foundation of a strategy for achieving a better system
of service delivery. In doing so, the root cause of



state-local mandate friction, compensating those who
are forced to comply, will be removed.

Sorting out is based on the premise that govern-
ment services can be provided more efficiently and
effectively if there are clear and logical linkages be-
tween the service, the layer of government providing
the service, the clientele receiving the service, and
the funding mechanism that supports the service. If
this premise is reasonably accurate, then the goals of
the sorting out process might be summarized as: (1)
defining the scope of the existing service delivery
system; (2) identifyingareas of duplication or unclear
service responsibility; (3) identifying areas of service
delivery inconsistent with generally accepted theo-
rems of good government; (4) realigning the service
delivery system to remove duplication, fill gaps, and
clarify as many roles as pgssible; and (5) adjusting the
flow of intergovernmental aid to support, reflect, or
encourage these changes.10

Sorting out the proper division of service responsi-
bilities is neither quick nor easy. It must start with a
genuine commitment from state and local leaders to
make changes, and culminate with a service delivery
system that is responsive to all. Such change most often
occurs incrementally, with a small part of a service
transferred. Systemwide changes, such as state assump-
tion of the entire cost of local courts, also has occurred.

Commitment begins with providing a policymak-
ing framework that will allow all affected parties to
participate. A state level advisory commission on in-
tergovernmental relations can serve that purpose.
More than half the states have such an intergovern-
mental agency,and both the U.S. Advisory Commission
on IntergovernmentalRelations and the National Con-
ference of State Legislatures’ State-Local Task Force
have recommended that the other states follow suit.

An understanding of how tax revenues, aid pay-
ments, and borrowed moneysare translated into local
servicesis vital to this sorting out process. If the New
York aid system is any guide, then states have a com-
plex web of fiscal supports that also should be re-
viewed as part of the sortingout process. At the least,
thisoughtto showthat there are few, if any, programs
being mandated by states without some level of fiscal
support. Research in New York, for instance, has
shown a surprising diversity of servicedelivery, arela-
tive lack of mandates below the county level, and
hundreds of separate aid programs.

Leadership also is needed from U.S. ACIR.
Thorough examination of a complete state-local ser-
vice delivery system requires comparison to accepted
“benchmarks” or “theorems” of good government.
Althoughuniversally applicable standards may not be
feasibleor desirable, ACIR has the research skill and
credibility to begin the task and the obligation to
facilitate the efforts of individual states.

CONCLUSION

Friction from unfunded mandates is the symp-
tom of a much larger problem. Evolution of each of
the 50 state-local service delivery systems has re-
sulted in a complex and interrelated maze of respon-
sibilities and fiscal supports that few people, if any,
understand completely. Gaining that understanding
is now imperative as the federal government’sfiscal
retrenchment entersits second decade with no turna-
round in sight.

Local officialsalso have to be conscious of a po-
tential “backlash” from constant criticism of their
state service delivery partners. In New York. Gover-
nor Mario Cuomo has launched what might be viewed
asa “counterattack” by questioning how accountable
local governments have been with the hundreds of
millions of dollars in unrestricted aid they currently
are receiving. Strictly interpreted, of course, the ques-
tion is rhetorical. Unrestricted aid payments are com-
pletely fungible with revenues raised by the local gov-
ernment. Consequently, they can never be traced with
accountant’sprecision to specificservices and programs.

States following the three-step approach of cata-
log, fiscal note, and reimbursement to remove the
friction caused by mandates will spend a lot of time
and resources in the effort and probably not be com-
pletely satisfied with the result.

Mandates themselves are not the issue, and a
new level of leadership and commitmentis needed to
address the bigger problem of properly sorting out
state-local service responsibilities. The twin irritants
of less federal aid and intense mandate friction have
stimulated a major examination of programs, funding,
and service deliverythat, if done correctly, will result in
more cost-effective government. That result is too im-
portant to be obscured by the non-issue of mandates.
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What is ACIR?

The Advisory Commission on Intergovernmental Belations (ACIR)
was created by the Congress in 1959 1o manitor the operation of the
American federal system and to recommend improvements. ACTR 15 a
permanent national bipartisan body representing the executive and leg-
islative branches of Federal, state, and local povernment and the public,

The Commission is composed of 26 members—nine representing
the federal povernment, 14 representing state and logal government,
and three répresenting the public, The President appoints 20—three
private citizens and three federal execotive officials directly, and four
povernors, three state legislators, four mavors, and three clected county
officials trom slates nominated by the Mational Governors’ Associa-
tion, the Mational Conference of State Legislaturas, the MNational
League of Cities, ULS, Conference of Mayors, and the National Associa-
tion of Counties, The three Senators are chosen by the President of the
Senate and the three Representatives by the Speaker of the House of
Representatives.

Each Commission member serves a two-vear term and may be
reappointed,

As 4 continuing body, the Commission addresses specific issues
and problems, the resolution of which would produce improved coop-
eration among governments and more cffective functioning of the fed-
eral system. Inaddition to dealing with important functional and policy
relationships among the various governments, the Commission exten-
sively studies critical governmental finance issues. One of the long-
ranpe efforts of the Commission has been to seek ways to inprove
federal, state, and local povernmenta] practices and policies to achicve
equitable allocation of resources and increased elliciency and equily.

In selecting items Tor the research program, the Commission con-
siders the relative importance and urgency of the problem, its manage-
ability from the point of view of finances and staif available to ACIE,
and the extent to which the Commiszion can make a fruitful contribu-
tion toward the solution of the protilem.

After sefecting specific intergovernmental issues for investigation,
ACTE follows a multistep procedurs that assures review and comment
by representatives of all points of view, all affected levels of povernment,
technical experts, and interested groups. The Comimission then debares
each issuc and formulates its policy position. Commission findings and
recommendations are published and draft bills and exccutive orders
developed to assist in implementing ACIR policy recommendations,
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