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Introduction 
The study of American constitutional law has 

been dominated by a virtually exclusive focus on the 
federal Constitution and its judicial interpretation. 
Legal scholars and political scientists have contrib- 
uted to this by their preoccupation with constitu- 
tional matters as defined by the U.S. Supreme Court. 
In fact, however, the federal Constitution is "incom- 
plete"' in the sense that it relies extensively on 
mechanisms established in state constitutions, and 
leaves nearly all matters within the sphere of state 
power to be regulated by state constitutions and laws. 

We have, however, experienced a "constitutional 
revolutionn2 in the judicial interpretation of individ- 
ual rights provisions of state constitutions since the 
early 1970s. The era of major state constitutional in- 
novation prior to the turn of this century3 was con- 
cerned primarily with changes in constitutional 
texts.4 Similarly, the wave of state constitutional revi- 
sion that took place between 1945 and 1970 dealt 
with revisions to, and modernization of, the constitu- 
tions themselves.5 The rediscovery of state constitu- 
tional law in the past decade, however, involves 
judicial interpretation of state  constitution^.^ 

Although state constitutional interpretation al- 
ways has been important in areas of civil litigation, 
such as state taxation and eminent domain, and in ar- 
eas of criminal procedure, such as bail rights, a 
broader spectrum of the private bar and a growing 
number of law professors, political scientists, and stu- 
dents now are discovering state constitutional law for 
the first time. This is attributable directly to the many 
"evasion cases"7 of the past two decades; that is, state 
supreme courts have relied on their own constitu- 
tions (1) to provide greater civil liberties protections 
for their citizens than are required by United States 
Supreme Court interpretations of the federal Consti- 
tution and (2) to insulate their decisions from Su- 
preme Court review.8 

These events have captured the attention of the 
legal and political community in a way that a state 
constitutional convention's increase in gubernatorial 
powers or modernization of fiscal and budgetary pro- 
visions never could. Such structural or political re- 
forms were relegated to the domain of a few political 
scientists.9 Their interests have included the struc- 
ture and power allocations of state and local govern- 
ment, as well as the ways in which such powers 
actually are exercised. Lawyers and law teachers, by 
contrast, tend to be concerned with the extent and 
limit of governmental powers and with the interpre- 
tation of constitutional provisions in litigation. It is no 
surprise, therefore, that the state bill of rights "explo- 
sion" of recent decades has captured the attention of 
lawyers and legal scholars. This new attention, how- 
ever, has generally been limited to state constitu- 
tional protection of individual liberties as an 
alternative to federal constitutional protections. 

The field of state constitutional law, like federal 
constitutional law, is by no means limited to cases in- 
volving the application of state bills of rights. The 
structure and power of state and local governments, 
state-local relations, the state judicial system, taxa- 
tion and public finance, and public education all are 
affected by the state constitution and its interpreta- 
tion. Furthermore, the issues governed by state con- 
stitutions do not differ significantly from one state to 
another.10 State constitutional law, however, has not 
been treated as a matter of political or legal theory or 
as a subject for comparative treatment; rather, it usu- 
ally is thought of as a parochial matter. However, the 
recurring themes and issues found throughout state 
constitutional law make it susceptible to treatment 
on a comparative or "all states" basis. 

All 50 states have constitutions. These docu- 
ments, although varying widely as to detail and 
length, perform the same general function in our fed- 



era1 system of law and government. This function is 
very different from that of the Constitution of the 
United States-the constitution usually thought of 
when we refer to "constitutional law." 

A state constitution serves as a charter of law and 
government for each state-the supreme law of the 
state-and prescribes in more or less detail the struc- 
ture and functions of government. Further, state con- 
stitutions serve as limitations on the otherwise 
plenary, sovereign power of states to make law and 
govern themselves. At the outset, this fundamental 
point regarding the legal and political function and 
effect of state constitutions must be understood. By 
contrast, the federal Constitution is a grant of enu- 
merated powers, upon which all exercises of federal 
power must be based. The states delegated to the fed- 
eral government certain powers and agreed to re- 
strain themselves with respect to other powers and 
functions. Such restraints are found in the federal 
and state constitutions. 

A study of state constitutional law, while point- 
ing out similarities, also highlights the diversity in the 
legal and governmental systems of our 50 states. In 
the famous words of Justice Louis Brandeis: 

It is one of the happy incidents of the 
federal system that a single courageous State 
may, if its citizens choose, serve as a labora- 
tory; and try novel social and economic ex- 
periments without risk to the rest of the 
country.'' 

Many common themes appear in the constitu- 
tional law of all states. They share many of the same 
issues, despite differences in how such issues may be 
resolved in each state. It is the purpose of this book to 
focus on these common themes and issues, which are 
likely to arise in any jurisdiction. This will, in turn, ac- 
cent the importance of the unique language and in- 
terpretation of the constitutions of the states in the 
resolution of specific issues. 

In recent years educators in law and political sci- 
ence have noted the absence of state constitutional 
law in the curriculum and called for courses and ma- 
terials on the subject.12 This gap has been acknowl- 
edged by judges as well as by educators. Justice 
Charles G. Douglas of the Supreme Court of New 
Hampshire observed: "The fact that law clerks work- 
ing for state judges have only been taught or are fa- 
miliar with federal cases brings a federal bias to the 
various states as they fan out after graduation from 
'federally' oriented law schools."l3 Justice Douglas 
deplored the "lack of . . . textbooks developing the 
rich diversity of state constitutional law."14 Justice 
Hans A. Linde of the Oregon Supreme Court ob- 
served: 

[Tlhe law schools have nationalized le- 
gal education, and constitutional law books 
deal with the opinions of the United States 
Supreme Court. Perhaps, if we could de- 
velop more constitutional law courses that 
are built around the issues and the choices 
which exist throughout our fifty-one consti- 
tutions and that would treat the opinions of 
judges as historic but not infallible struggles 
with those issues and choices. . . .15 

This coursebook is intended to fill a major gap in 
the teaching of American constitutional law, and con- 
tribute to the following process identified by Justice 
Shirley S. Abrahamson of the Wisconsin Supreme 
Court: 

State constitutions are coming out of the 
archives into the legal literature and into the 
classroom. They are coming out of the litera- 
ture and the classroom into the courtroom. 
State constitutions will go from the court- 
room back into the legal literature and into 
the classroom, and maybe back to the court- 
room, through the lawyers trained in the 
198O's.l6 

Invaluable sources of information concerning 
each state's constitution can be found in William F. 
Swindler's 11-volume Sources and Documents of U. S. 
Constitutions (Dobbs Ferry, N.Y.: Oceana Publica- 
tions, 1973-1979); and the Legislative Drafting Re- 
search Fund, Columbia University, constitutions of 
the United States: National and State (Dobbs Ferry, 
N.Y.: Oceana Publications, various dates), 7 vols. See 
also Thomas C. Marks, Jr., and John F. Cooper, State 
Constitutional Law in a Nutshell (St. Paul: West Pub- 
lishing Co., 1988). 

For a new, up-to-date, excellent treatment of 
many of the issues that arise in state constitutional 
law, see "Symposium on the Arizona Constitution," 
Arizona State Law Journal 20 (Spring 1988): 1. The 
range of issues that can arise under any state's consti- 
tution, as illustrated by the materials in this compila- 
tion, is treated in Robert F. Williams, "State 
Constitutional Law Processes," William and Mary 
Law Review 24 (Winter 1983): 169. 

ENDNOTES 

'Donald S. Lutz, "The Purposes of American State Consti- 
tutions," Publius: The Joitnial of Federalism 12 (Winter 
1982): 38-42; Lutz, "The United States Constitution as an In- 
complete Document," Annals of the American Academy of 
Political and Social Science 496 (March 1988): 23. 

2This may be contrasted with what Professor Howard refers 
to as the so-called 'Constitutional Revolution' of the 1930s. 
A.E. Dick Howard, "State Courts and Constitutional Rights 
in the Day of the Burger Court," Vitginia Law Review 62 
(June 1976): 880. Professor Swindler asked whether the 



1970s would see state courts "make a massive intellectual re- 
versal of poles analogous to the reversal of federal constitu- 
tional law after 1937." William F. Swindler, "State 
Constitutions for the 20th Century," Nebraska Law Review 
50 (Summer 1971): 596. Certainly massive change has oc- 
curred in the area of state constitutional protections of indi- 
vidual liberties. 

3See generally Swindler, "State Constitutions," 583-85. 

4Much of that movement and the legislative change accom- 
panying it was frustrated by the United States Supreme 
Court. Ibid. at 585-86. 

=See generally Charles R. Adrian, "Trends in State Consti- 
tutions," Harvard Journal on Legislation 5 (March 1968): 
311-41; John E. Bebout, "Recent Constitution Writing," 
Taus Law Review 35 (October 1957): 1071-89; W. Brooke 
Graves, "State Constitutional Law A Twenty-five Year 
Summary," William and Mary Law Review 8 (Fall 1966), 1-48; 
W. Brooke Graves, "Current Trends in State Constitutional 
Revision," Nebraska Law Review 40: (No. 4, 1961), 560-74. 

6This "new" use of state constitutions will be detailed in 
Chapters 3 and 4. 

'Donald E. Wilkes, "More on the New Federalism in Crimi- 
nal Procedure," Kentucky Law Journal 63 (No. 4, 1975): 873 
n. 2. 

8Thus there are both substantive and procedural aspects to 
this rediscovery of state bills of rights. See Chapter 3, Section 
B. 

gPoIitical scientists have done a great deal of work on state 
constitutional law. See Joseph A. McClain, Jr., "Foreword," 
Washington University Law Quarterlj, 27 (April 1942): 311. 
Between the 1920s and the late 19405, the American Political 
Science Review published annually an article on state consti- 
tutional law. See, for example, Jacobus Tenbroek and 
Howard J. Graham, "State Constitutional Law in 
1945-1946," American Political Science Review 40 (August 
1946): 703-28. See also Swindler, "State Constitutions," 587 
11.54 ("[Tjhis excellent twenty-year series of annual surveys 
was discontinued in 1949. The present writer has hopes of 
seeing the series revived in the near future.") Unfortunately, 
Swindler's hopes have not been fulfilled, but Rutgers Law 
Journal has announced plans to publish a survey and analysis 
of state constitutional law developments in 1989. 

10Professor Frank P. Grad noted: "In spite of their enor- 
mous diversity, it is probably safe to say that the similarities 
betweengovernmental structure in different states are con- 
siderably greater than their differences. . . ." Frank Grad, 
"The State Constitution: Its Function and Form for Our 
Time," 'Virginia Law Review 54 (June 1968): 941. This simi- 
larity was present from the beginning: 

The general similarity of all these early state 
constitutions is another circumstance worthy of 
remark. The ready acceptance of closely parallel 
institutions, formulas, and political ideas, by com- 
munities so unlike each other in the life and habits 
of their people and in their industrial and com- 
mercial interests, was beyond the expectation of 
some of the best minds of the day. 

Henry Campbell Black, "The Formation of the First State 
Constitutions," Constitutional Review 7 (January 1923): 31. 

"New State Ice Co. v. Liebmann, 285 US. 262,311 (1932) 
(Brandeis, J., dissenting). Justice Oliver Wendell Holmes re- 
ferred to "social experiments. . . in the insulated chambers 
afforded by the several states. . . ." Truax v. Corrigan, 257 
U.S. 312, 344 (Holmes, J., dissenting). 

'*See, for example, Jefferson B. Fordham, "Some Observa- 
tions Upon Uneasy American Federalism," North Carolina 
Law Review 58 (January 1980): 293 ("state constitutional law 
is both a substantial component of the constitutional system 
and something of very real professional significance to law- 
yers.") 

13Charles G. Douglas, "State Judicial Activism-The New 
Role for State Bills of Rights," S~rffolk University Law Review 
12 (Fall 1978): 1147. 

l41bid. 

'=Hans A. Linde, "First Things First: Rediscovering the 
States' Bills of Rights," University of Baltimore Law Review 9 
(1980): 379,392-93. See also Stanton S. Faville, "Dissecting a 
Constitution," Wayne Law Review 13 (No. 3,1967): 549 (call- 
ing for required course in state constitutional law); Lester J. 
Mazor, "Notes on a Bill of Rights in a State Constitution," 
Utah Law Review 1966 (September 1966): 328. (No treatise 
exists on state constitutional law, nor one on the subject of 
civil liberties under state constitutions). 

16Shirley S. Abrahamson, "Reincarnation of State Courts," 
Southwestern Law Journal 36 (November 1982): 971. 





Chapter I 

The History, Nature and 
Function of State Constitutions 



A. The Evolving State Constitutions During the Founding Decade1 

The State Constitutions are the oldest 
things in the political history of America, for 
they are continuations and representatives 
of the royal colonial charters, whereby the 
earliest English settlements in America 
were created. . . . Their interest is all the 
greater, because the succession of Constitu- 
tions and amendments to Constitutions from 
1776 till today enables the annals of legisla- 
tion and political sentiment to be read in 
these documents more easily and succinctly 
than in any similar series of laws in any other 
country. They are a mine of instruction for 
the natural history of democratic communi- 
ties.* 

One might almost say that the romance, 
the poetry and even the drama of America 
politics are deeply embedded in the many 
state constitutions promulgated since the 
publication of Paine's Common Sense, the 
Declaration of Independence, and the Vir- 
ginia Bill of Rights.3 

In its resolution of May 10 and 15,1776,4 the Sec- 
ond Continental Congress recommended that in 
colonies "where no government sufficient to the exi- 
gencies of their affairs have been hitherto estab- 
lished" they should "adopt such Government as shall, 
in the Opinion of the Representatives of the People, 
best conduce to the Happiness and Safety of their 
Constituents in particular and America in general."= 
During the ensuing decade after Independence, the 
cardinal question in discussions about the proper 
constitutional structure of the new state govern- 
ments concerned the nature and powers of the legis- 
lative and executive branches, and their relationship 
to each other.6 By the time the Constitutional Con- 
vention met in the summer of 1787, the 13 independ- 

ent states had debated, framed, adopted, rejected, 
modified, and continued to debate at least 20 state 
constitutions in the period since 1775. During the 
decade following Independence, therefore, the 
states, in the words of Jackson Turner Main, "became 
the laboratories for testing theories, trying the insti- 
tutions in the various forms that presently appeared 
in the constitutions of the United States and other 
countries."7 John Adams' boast, "I made a Constitu- 
tion for Massachusetts, which finally made the Con- 
stitution of the United States," while seriously 
oversimplifying the matter, contains an important 
element of truth.8 

The founding decade of 1776-1787 witnessed the 
internal political struggle over "who should rule at 
home" as well as the larger revolutionary struggle for 
"home rule."g The principal controversies over the 
first state constitutions had little to do with "rights." 
What was primarily at stake was how the new state 
governments would be structured and what groups in 
society would have the dominant role in making pol- 
icy under the new governments. 

It is now apparent that there was much greater 
diversity of opinion and interest reflected in the state 
constitution-making processes during the founding 
decade than was earlier thought. The ultimate out- 
comes of the constitutional battles in the states were 
also much closer and more contingent that has been 
commonly recognized. In this sense, the general con- 
sensus in favor of "republican" government was "a 
consensus that promoted discord rather than har- 
mony."l0 

Obviously, the stakes surrounding the question 
of who was to rule at home were very high. Independ- 
ence, coupled with drastic change in the political sys- 
tem of the past, was feared by those who had held 
power under the colonial regimes. To those who 
sought power, independence without real change in 
the political system was not worth the effort. This 



tension would form the basis for the struggles over 
the framing and implementation of the state consti- 
tutions between 1776 and 1787. 

The need for separation of powers was a priority 
in the minds of the framers of the new state constitu- 
tions because of the nature of the colonial dispute 
over England's arbitrary exercise of power and be- 
cause of abuses arising from dual officeholding in the 
colonies. Therefore, these early constitution drafters 
were led to include statements of the principle of 
separation of powers within the texts of the constitu- 
tions. Because many of the first state constitutions 
contained what seemed to be explicit statements con- 
cerning separation of powers,ll it is easy to assume 
that concerns about the proper balance of power and 
relationships among the branches had been worked 
out by 1776. Nothing could be further from the 
truth.12 Also, merely stating the principle of separa- 
tion of powers did nothing to establish any firm 
mechanism of checks to prevent, or at least remedy, 
encroachments of one branch into the proper domain 
of the others. Struggles over government structure 
and power occurred throughout the founding decade. 
The evolution of state constitutions during this pe- 
riod reflects a transition from early recognition of 
separation of powers to a later emphasis on checks 
and balances. 

Historians and political scientists have identified 
two major "waves" of state constitution making dur- 
ing the founding decade.13 The key point in the first 
wave was the Pennsylvania Constitution of 1776; the 
Massachusetts Constitution of 1780 was the central 
feature of the second wave. 

The First Wave 
The first wave of state constitutions generally in- 

cludes those adopted during the first year after Inde- 
pendence. These were drafted quickly at the 
beginning of the Revolution, usually by legislative 
bodies, and did not differ much from the colonial 
charters except with respect to weakened executive 
power and the inclusion of Declarations of Rights. 
Little consideration was given to structural mecha- 
nisms to check the dominant legislatures, although 
South Carolina's 1776 constitution contained an ab- 
solute gubernatorial veto (in effect only until 1778) 
and most of the constitutions created upper houses. 
Pennsylvania's 1776 constitution does not fit this de- 
scription in a number of respects, but represents the 
culmination of the first wave and the direct stimulus 
for the second wave. 

Pennsylvania's radical 1776 constitution was 
drafted by a separate convention elected for the pur- 
pose and followed Thomas Paine's recommendation 
in Common Sense that "simple" governments be es- 
tablished.14 Under the Frame of Government, legis- 

lative power was placed in a unicameral assembly 
(often attributed to Benjamin Franklin's influence)l5 
with virtually no structural checks, such as a veto 
power for the weak, albeit elected, plural executive 
(headed by a "president" chosen by the assembly). 
Similarly, members of the supreme court could be re- 
moved by the legislature for "misbehavior." The con- 
stitution contained provisions aimed at making the 
assembly an open, deliberative body, accountable to 
the voters. Bills had to be enacted by two successive 
legislative sessions before becoming law. Legislators 
served one-year terms, and could serve no more than 
four out of seven years. Such legislative accountabil- 
ity provisions were virtually unknown in other state 
constitutions, and generally would not appear until 
well into the nineteenth century. These provisions 
relating to the otherwise dominant legislative branch 
could be seen as a form of popular "check" on legisla- 
tive authority. 

The Pennsylvania Constitution established the 
principle of apportionment by "the number of tax- 
able inhabitants," with regular reapportionment. 
Property requirements for voting were eliminated, 
and the much broader requirement that a voter sim- 
ply pay taxes was substituted in its place.16 Finally, a 
Council of Censors was to be elected by the people 
every seven years to review legislative actions for con- 
formity "to the principles of the constitution" and to 
propose amendments to the constitution. 

From the moment it was implemented, contro- 
versy raged over whether the constitution should be 
changed. This controversy dominated most elections 
in Pennsylvania until a new constitution was substi- 
tuted 14 years later in 1790 as part of the overall 
movement leading to the federal Constitution.17This 
split in Pennsylvania between what came to be known 
as the Constitutionist and Republican "partiesV18 re- 
flected in a general sense the controversies that 
would surround the new constitutions in other states 
and carry over into legislative politics in the lawmak- 
ing branches created by the new constitutions. 

Almost immediately after Common Sense was 
published, John Adams published his Thoughts on 
Government19 as, among other things, a response to 
Paine. Adams set forth an alternative, more tradi- 
tional vision of how the new state governments 
should be constituted. He proposed a model based on 
"balanced government," or separation of powers 
backed by checks, to which bicameralism and execu- 
tive power were central. He also advocated property 
requirements for officeholding and voting. 

The contending visions in the state constitution 
making of the founding decade were, therefore, gen- 
erally delineated as early as 1776. The opposing vi- 
sions of the proper structure of state government 
were embraced by contending factions in each of the 



states where, with some variations, the visions col- 
lided throughout the decade of 1776-1787. As Ed- 
ward Countryman has noted: "The dominant and 
ultimately triumphant [view] was toward constitu- 
tional stability. The other, weaker but still notewor- 
thy, was toward some form of popular council 
democracy."20 

After what happened in Pennsylvania, which was 
watched with great interest and concern in other 
colonies,21 traditional leaders in a number of colonies 
adopted a strategy of delay. In North Carolina, for ex- 
ample, this delay was a defensive response to a radi- 
cal faction in the Provincial Congress, and has been 
described as a defeat for the "democratic faction."22 

The November 1776 Orange and Mecklenburg 
County instructions to their Provincial Congress 
delegates reflected the same notions of a simple 
popular government as those espoused by Paine and 
the Pennsylvania Constitutionists.23 The outcome in 
North Carolina, however, was a compromise, includ- 
ing, for example, a bicameral legislature but a wider 
franchise. 

The Second Wave 
The state constitutions of the second wave were 

adopted in a more deliberate fashion, often by spe- 
cially elected conventions. These constitutions re- 
flected a direct concern with mechanisms to check 
actions by the dominant legislative branches. The 
second wave was much longer than the first, lasting 
from 1777 through 1784, when New Hampshire fi- 
nally revised its 1776 constitution. 

The New York experience leading to its 1777 
constitution marked the beginning of the second 
wave of state constitution making during the found- 
ing decade. The committee drafting the New York 
Constitution stretched out the process for eight 
months.24 The convention avoided an earlier suffrage 
proposal for all white-male taxpaying freeholders,25 
but did agree to annual assembly elections, improved 
apportionment and the gradual elimination of voice 
voting (a crucial change in a tenant state like New 
York). On the other hand, the constitution provided 
for a senate and for an executive veto, exercised to- 
gether by the governor, chief justice and chancellor 
acting as the Council of Revision. The victory 
achieved by the radicals in Pennsylvania was trans- 
formed into, at best, a compromise in New York.26 
The experience of Massachusetts with constitution 
making from 1776 to 1780, however, represents the 
best example of the second wave. In contrast to most 
of the other states, the processes leading to the well- 
known Massachusetts Constitution of 1780 are very 
well documented.27 

The pressure for a legitimate state constitution 
to replace the modified colonial charter led to the un- 

successful legislatively proposed constitution of 
1778,28 and ultimately to the famous Massachusetts 
Constitution of 1780, the oldest American constitu- 
tion still in effect, and a document bearing the per- 
sonal mark of John Adams. The Massachusetts 
Frame of Government created a bicameral legisla- 
ture consisting of a senate and house of representa- 
tives, "each of which shall have a negative on the 
other." The governor was given the veto power, sub- 
ject to being overridden by a two-thirds vote in the 
legislature. Property requirements were imposed for 
voting and officeholding. Judges served during good 
behavior, and advisory opinions could be requested 
from the Supreme Judicial Court by either branch of 
the legislature, as well as by the governor and council. 

Thus, in the period from 1776 to 1780, the clash 
of ideas in state constitutional conventions resulted 
in the development of opposing visions of govern- 
ment structure and power. After an initial, resound- 
ing victory in Pennsylvania in 1776, the radical vision 
slowly lost ground until, in 1780, it was completely re- 
jected in Massachusetts, and in the later state consti- 
tutions. 

Legislative Dominance 
The primary focus of the radical democrats had 

been on the legislative branch. Issues relating to 
broader suffrage, fairer apportionment, annual elec- 
tions, elimination of property requirements for of- 
ficeholding, unicameralism, and elimination of 
executive interference with legislative policy were 
raised in virtually all of the states. Most of the early 
state constitutions, although some contained express 
recognition of the doctrine of separation of powers, 
"tended to exhault legislative power at the expense of 
the executive and the judiciary."29This increased leg- 
islative dominance came primarily at the expense of 
the executive (identified with the British Crown),30 
against which the colonial assemblies had struggled 
but never succeeded in achieving anything but shared 
power. 

In 1787 James Madison told the federal Consti- 
tutional Convention that state legislatures had be- 
come "omnipotent" because, "Experience had 
proved a tendency in our governments to throw all 
power into the Legislative vortex."3l Even though 
only three states created unicameral legislatures, the 
radical democrats' constitutional platform in the 
other states advocated unicameralism as a central 
feature. They knew that a unicameral legislature was 
susceptible to vices, but they sought, according to 
Jesse Lemisch, to "check if from below-with more 
democracy-rather from above, with less."32 
Lemisch was referring primarily to the continued use 
of extralegal conventions and congresses (the people 
"out of doors") and binding instructions for represen- 



tatives, but the legislative accountability provisions in no longer owed their seats to the Crown. After the 
Pennsylvania's 1776 Constitution could also be seen Revolution, the senators were responsible to the ex- 
as examples of such checks from below. panded electorate. 

The two basic factions that developed in each of Donald Lutz described the general picture: 
the states during the battles over the state constitu- 
tions, and which contended over the franchise, legis- 
lative structure, and executive powers, carried over 
into the legislative politics of the founding decade. In 
virtually all of the states, two "parties," described by 
Jackson Turner Main as the "Localists" and the "Cos- 
mopolitans,"33 clashed again and again over the key 
legislative issues of the founding decade. These is- 
sues included the treatment and punishment of loyal- 
ists, price regulation, issuance of paper money, 
payment of the public debt, taxation policy, debtor1 
creditor relations, public spending, and a range of so- 
cial and cultural issues.34 

In the majority of states, even though bicameral 
legislatures were created, the lower houses were 
clearly the most important. Not only did the member- 
ship in the lower houses expand to include "new 
men" through reapportionment and lower suffrage 
and officeholding requirements, but at the same 
time, these bodies took on new powers formerly exer- 
cised by the colonial magistracy. Those persons who 
had been accustomed to controlling the colonial gov- 
ernments, at least within their scope of authority,35 
were extremely uncomfortable sharing with, or even 
losing power to, new, inexperienced, lower-class rep- 
resentatives. For example: 

Francis Kinloch found it "dreadful" to 
be mixed up with "butchers, bakers [and] 
blacksmiths," and Henry Laurens de- 
nounced inexperienced and unqualified rep- 
resentatives: They thought business could be 
"completed with no more words than are 
necessary in the bargain and sale of a  COW."^^ 

There were also serious criticisms of the legisla- 
tive product of the newly powerful state legislatures. 
It was the new state legislatures' substantive records, 
both on their merits and in terms of the sheer volume 
of laws and amendments, that drew the most sus- 
tained criticism from traditional leaders and ulti- 
mately served as a powerful stimulus for the federal 
Constitutional Convention in 1787. 

In those states with bicameral legislatures, the 
upper houses, or senates, had been intended to serve 
as a buffer or check on the popular lower houses. The 
upper houses in the Revolutionary state constitutions 
were the direct descendants of the colonial gover- 
nors' councils,37 which performed both executive and 
legislative functions. The members of the pre-Revo- 
lutionary councils, however, owed their positions to 
the British Crown. Independence brought a dramatic 
change to these governmental bodies. The senators 

The overall result was that senates were 
somewhat more conservative than lower 
houses and protected property more care- 
fully; but they failed to provide a consistent 
check on lower houses, as had been in- 
tended.38 

The senators began to respond to the electorate 
in basically the same way that members of the lower 
house were responding. 

Gubernatorial Power 
The governorship underwent a profound trans- 

formation from an instrument of British policy exer- 
cising prerogative powers including an absolute veto 
of legislative acts during the colonial period, to a leg- 
islatively appointed office almost totally beholden to 
the newly dominant state legislatures. After strug- 
gling so long against powerful governors, it would 
have been impossible for the newly independent 
states to adopt a strong governorship. This was true 
even though at the time of Independence, there was 
great need for the exercise of decisive power, particu- 
larly in the context of the war.39 A number of states 
initially did not even use the title "governor," prefer- 
ring instead "president." 

-~lthough; as a general matter, the early state 
constitutions reflected a weak, legislatively domi- 
nated governor, this result was not approved unani- 
mously. Pennsylvania, in its radical 1776 constitution, 
provided for no executive veto. By contrast, South 
Carolina, in its conservative 1776 constitution, pro- 
vided its president with an absolute veto over legisla- 
tion. However, the presidential veto in South 
Carolina became a target for reformers40 and was 
eliminated in the 1778 revised constitution adopted 
by the legislature. John Rutledge had served as presi- 
dent under the 1776 South Carolina Constitution. He 
tried unsuccessfully to exercise that constitution's ab- 
solute veto to block the 1778 instrument that elimi- 
nated that very power. Rutledge also opposed the 
change in electing the upper house (the Legislative 
Council) from the assembly to the electorate. 

Despite the relative weakness of most Revolu- 
tionary executives, which led James Madison to char- 
acterize the branch as "the grave of all useful 
talents,"4' a number of distinguished leaders in addi- 
tion to Rutledge served in the post. Among them 
were Patrick Henry, Thomas Jefferson, and Ben- 
jamin Harrison in Virginia, John Hancock in Massa- 
chusetts, John Dickinson in both Pennsylvania and 
Delaware, William Livingston in New Jersey, and 



Joseph Reed in Pennsylvania. Partly as a result of the 
stature of these governors, and partly because they 
exercised a wide range of statutorily granted powers 
beyond those formally reflected in the state constitu- 
tions, it has now been recognized that the governors 
were more important, and stable, during the found- 
ing decade than it was once thought. Governors gen- 
erally opposed the legislatures' popularly inspired 
measures to delay taxes and permit payment of debts 
and taxes in other than hard money. They used the 
medium of their annual messages to the legislature to 
set the agenda of public issues. For example, Edward 
Countryman describes the importance of the gover- 
nor's constitutionally mandated message to the legis- 
lature in New York: 

Clinton took that charge seriously, rec- 
ommending policy after policy in his mes- 
sages to the legislature. The editor of those 
messages finds that some 170 laws were 
passed and 40 other actions taken during the 
Confederation period in response to the 
governor's  suggestion^.^^ 

New York provided for the first popularly 
elected governor,43 beginning a trend toward a re- 
publican executive-elected by, and responsible to, 
the electorate. Also, New York began a trend toward 
stronger executive power. The New York Council of 
Revision went on to veto 58 legislative enactments 
prior to the federal Constitutional C ~ n v e n t i o n . ~ ~  

The question of whether a state constitution 
should include a gubernatorial veto became a crucial 
one in the processes leading to the Massachusetts 
Constitution of 1780. An early committee report on 
the rejected 1778 constitution proposed a veto 
power, but it did not appear in the final version re- 
jected by the people of the t0wns.~5 John Adams' 
draft of the 1780 constitution provided for an abso- 
lute gubernatorial veto. The constitutional conven- 
tion, after initially rejecting the veto on a close 
ultimately modified Adams' proposal to permit a leg- 
islative override of gubernatorial vetoes, a change 
which Adams later said was made "to my sorrow."47 

Conclusion 
The clearly established pattern during the found- 

ing decade was a gradual transition from legislative 
dominance or "omnipotence" toward an increased 
role for the executive and judicial branches. In the 
early years of the Revolution, the judiciary had al- 
most been forgotten. If anything, it was considered 
part of the executive power that was the target of 
such hostility in the early state constitutions. As expe- 
rience continued, however, with the dominant state 
legislative branches, the judiciary, along with the ex- 

ecutive, came to be viewed as a check upon legislative 
encroachments on the rights guaranteed by the con- 
stitutions and the prerogatives of the other 
branches.48 The new executive and judicial powers 
operated as a check on recognized legislative power, 
rather than a sharing of legislative power. It is in this 
sense that public concern evolved from a focus on 
separation of powers, which responded to grievances 
against the Crown before the Revolution, toward 
practical mechanisms of checks and balance, in re- 
sponse to experiences with legislatively dominated 
republican governments from 1776 to 1787. 

In 1776 and the years immediately following, vir- 
tually all of the newly independent constitution mak- 
ers' trust was placed in the legislative branch, albeit 
usually with two houses. As Gordon Wood has ob- 
served, at this time "a tyranny by the people was theo- 
retically inconceivable."49 The legislative branch had 
been identified with the people themselves, and 
viewed as a safeguard against executive abuses rather 
than a possible source of abuses itself. Under these 
circumstances, the 1776 brand of legislative suprem- 
acy, although not supported unanimously, was not 
surprising. Effective checks on this legislative power 
were not viewed, by many, as necessary. Executive 
and judicial power were recognized as important and 
distinct from legislative power, but not as serving as a 
check on exercises of legislative power that might 
either encroach on individuals' rights or upon the 
prerogatives of the other two branches. The 1776 
Pennsylvania Constitution is the purest example of 
this early American constitutional thinking recogniz- 
ing the separation of powers but not checks and bal- 
ances.50 

This philosophy soon began to change, however, 
as experience under the new legislative supremacy 
began to be felt. More traditional leaders in the states 
framed arguments against the simple republicanism 
of the first wave and argued that, for example, in- 
creased executive veto power was not inconsistent 
with popular sovereignty but, rather, was a necessary 
mechanism to control legislative power. Further, 
these conservatives were able to begin to separate 
government from "the people" or society and to dem- 
onstrate the need for protections from abuses by the 
government. In this way, even within revolutionary 
republican rhetoric with its absence of reliance on hi- 
erarchical social structure which had justified "bal- 
anced government," the case could be made for 
checks on the misuse of power by government offi- 
cials.51 As early as 1777, in the New York Constitu- 
tion, there is evidence of a distrust of the legislative 
branch's willingness to stay within the confines of the 
legislative power and to honor the limits of the state 
Declarations of Rights. The transition begun in New 
York was, in effect, completed with the approval of 



the 1780 Massachusetts Constitution. In Gordon 
Wood's words, "the Americans' inveterate suspicion 
and jealousy of political power, once concentrated al- 
most exclusively on the Crown and its agents, was 
transferred to the various state  legislature^."^^ 

This transition in constitutional philosophy, de- 
sign and structure was not purely a question of ideol- 
0gy.~3 In the eyes of the participants, there were 
immediate, practical consequences to the outcome of 
the debate over who should rule at home. Legislative 
supremacy proved to be extremely unpopular with 
the more traditional leaders in the states. They 
worked very hard to overcome the "omnipotence" of 
the state legislative branch-the "vortex" into which 
virtually all political authority was initially thrown, 
and later, dragged. These leaders finally succeeded in 
surrounding the legislative branch with various 
checks and balances. 

As indicated earlier, many of the early state con- 
stitutions were neither framed by a convention spe- 
cially elected for that purpose nor submitted to the 
electors for ratification. When the 1776 New Jersey 
Constitution was challenged on this basis in an 1802 
case (not reported until 1828), Justice Kirkpatrick ob- 
served: 

Whatever might be said upon theoreti- 
cal principles, considering that the constitu- 
tion was framed by a convention never 
delegated for the purpose, and therefore 
never vested with competent authority 
therefor; and considering also that it was not 
even by that convention intended or meant 
to be a perpetual law, but only to answer the 
pressing exigency of the times, as is manifest 
from its being made before the declaration 
of independence, as well as from many 
badges of colonial distinction which it still 
wears upon it; yet, notwithstanding these 
considerations, it has by general consent 
been received, and used ever since as the le- 
gitimate constitution of the state. Without 
looking, therefore, into the spuriousness of 
its origin, we must receive and treat it as 
such, until the people shall think proper to 
lay it aside, and to establish a better in its 
place.54 

In the 1793 Virginia case Kamper v. Hawkins,55 a 
similar result had been reached. Judge Nelson stated 
that, with respect to Virginia's legislatively drafted 
and unratified Constitution of 1776, "The people 
have felt its operation and acquiesced."56 St. George 
Tucker concluded that the people had authorized the 
drafting of a constitution in 1776: "It would therefore 
have been an absurdity in the extreme, in the people 

of Virginia, to authorize the convention to absolve 
them from the bonds of one government, without the 
power to unite them under any other.. . ."57 The Mas- 
sachusetts Constitution of 1780 was the first to be 
drafted by a convention specially elected for that pur- 
pose and then ratified by the electors.58 

Thus, the state constitutions of the founding dec- 
ade reflected a wide range of substantive content, 
and were promulgated through a variety of proce- 
dures. These early state constitutional experiments 
represent a process that has continued for over two 
centuries and is going on in state constitutional law 
even today. 
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B. State Constitution-Making after the Original States 

The following section reflects, without going into 
great detail, the major legal and political principles 
applicable to the admission of new states to the Un- 
ion, and approval of their state constitutions. 

Article IV, Section 3, Clause 1, 
U.S. Constitution 

New States may be admitted by the Con- 
gress into this Union; but no new State shall 
be formed or erected within the jurisdiction 
of any other State; nor any State be formed 
by the Junction of two or more States, or 
Parts of States, without the Consent of the 
Legislatures of the States concerned as well 
as of the Congress. 

FIFTIETH CONGRESS. SESS. 11. 
CH. 180. 1889. 

Chap. 180. An act to provide for the division of 
Dakota into two States and to enable the people of 
North Dakota, South Dakota, Montana, and Wash- 
ington to form constitutions and State governments 
and to be admitted into the Union on an equal footing 
with the original States, and to make donations of 
public lands to such States. 

Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress as- 
sembled, That the inhabitants of all that part of the 
area of the United States now constituting the Terri- 
tories of Dakota, Montana, and Washington, as at 
present described, may become the States of North 
Dakota, South Dakota, Montana, and Washington, 
respectively, as hereinafter provided. 

SEC. 2. The area comprising the Territory of Da- 
kota shall, for the purposes of this act, be divided on 
the line of the seventh standard parallel produced 

due west to the western boundary of said Territory; 
and the delegates elected as hereinafter provided to 
the constitutional convention in districts north of said 
parallel shall assemble in convention, at the time pre- 
scribed in this act, at the city of Bismarck; and the 
delegates elected in districts south of said parallel 
shall, at the same time, assemble in convention at the 
city of Sioux Falls. 

SEC. 3. That all persons who are qualified by the 
laws of said Territories to vote for representatives to 
the legislative assemblies thereof, are hereby author- 
ized to vote for and choose delegates to form conven- 
tions in said proposed States; and the qualifications 
for delegates to such conventions shall be such as by 
the laws of said Territories respectively persons are 
required to possess to be eligible to the legislative as- 
semblies thereof; and the aforesaid delegates to form 
said conventions shall be apportioned within the lim- 
its of the proposed States, in such districts as may be 
established as herein provided, in proportion to the 
population in each of said counties and districts, as 
near as may be, to be ascertained at the time of mak- 
ing said apportionments by the persons hereinafter 
authorized to make the same, from the best informa- 
tion obtainable, in each of which districts three dele- 
gates shall be elected, but no elector shall vote for 
more than two persons for delegates to such conven- 
tions; that said apportionments shall be made by the 
governor, the chief-justice, and the secretary of said 
Territories; and the governors and said Territories 
shall, by proclamation, order an election of the dele- 
gates aforesaid in each of said proposed States, to be 
held on theTuesday after the second Monday in May, 
eighteen hundred and eighty-nine, which proclama- 
tion shall be issued on the fifteenth day of April, 
eighteen hundred and eighty-nine; and such election 
shall be conducted, the returns made, the result as- 
certained, and the certificates to persons elected to 



such convention issued in the same manner as is pre- 
scribed by the laws of the said Territories regulating 
elections therein for Delegates to Congress; and the 
number of votes cast for delegates in each precinct 
shall also be returned. The number of delegates to 
said conventions respectively shall be seventy-five; 
and all persons resident in said proposed States, who 
are qualified voters of said Territories as herein pro- 
vided, shall be entitled to vote upon the election of 
delegates, and under such rules and regulations as 
said conventions may prescribe, not in conflict with 
this act, upon the ratification or rejection of the con- 
stitutions. 

SEC. 4. That the delegates to the conventions 
elected as provided for in this act shall meet at the 
seat of government of each of said Territories, except 
the delegates elected in South Dakota, who shall 
meet at the city of Sioux Falls, on the fourth day of 
July, eighteen hundred and eighty-nine, and, after or- 
ganization, shall declare, on behalf of the people of 
said proposed States, that they adopt the Constitu- 
tion of the United States; whereupon the said con- 
ventions shall be, and are hereby, authorized to form 
constitutions and States governments for said pro- 
posed States, respectively. The constitutions shall be 
republican in form, and make no distinction in civil or 
political rights on account of race or color, except as 
to Indians not taxed, and not be repugnant to the 
Constitution of the United States and the principles 
of the Declaration of Independence. And said con- 
ventions shall provide, by ordinances irrevocable 
without the consent of the United States and the peo- 
ple of said States: 

First. That perfect toleration of religious senti- 
ment shall be secured and that no inhabitant of said 
States shall ever be molested in person or property 
on account of his or her mode of religious worship. 

Second. That the people inhabiting said pro- 
posed States do agree and declare that they forever 
disclaim all rights and title to the unappropriated 
public lands lying within the boundaries thereof, and 
to all lands lying within said limits owned or held by 
any Indian or Indian tribes; and that hntil the title 
thereto shall have been extinguished by the United 
States, the same shall be and remain subject to the 
disposition of the United States, and said Indian 
lands shall remain under the absolute jurisdiction 
and control of the Congress of the United States; that 
the lands belonging to citizens of the United States 
residing without the said States shall never be taxed 
at a higher rate than the lands belonging to residents 
thereof; that no taxes shall be imposed by the States 
on lands or property therein belonging to or which 
may hereafter be purchased by the United States or 
reserved for its use. But nothing herein, or in the or- 

dinances herein provided for, shall preclude the said 
States from taxing as other lands are taxed any lands 
owned or held by any Indian who has severed his 
tribal relations, and has obtained from the United 
States or from any person a title thereto by patent or 
other grant, save and except such lands as have been 
or may be granted to any Indian or Indians under any 
act of Congress containing a provision exempting the 
lands thus granted from taxation; but said ordinances 
shall provide that all such lands shall be exempt from 
taxation by said States so long and to such extent as 
such act of Congress may prescribe. 

Third. That the debts and liabilities of said Terri- 
tories shall be assumed and paid by said States, re- 
spectively. 

Fourth. That provision shall be made for the es- 
tablishment and maintenance of systems of public 
schools, which shall be open to all the children of said 
States, and free from sectarian control. 

SEC. 5. That the convention which shall assem- 
ble at Bismarck shall form a constitution and State 
government for a State to be known as North Dakota, 
and the convention which shall assemble at Sioux 
Falls shall form a constitution and State government 
for a State to be known as South Dakota: Provided, 
That at the election for delegates to the constitu- 
tional convention in South Dakota, as hereinbefore 
provided, each elector may have written or printed on 
his ballot the words "For the Sioux Falls constitu- 
tion," or the words "against the Sioux Falls constitu- 
tion,"and the votes on this question shall be returned 
and canvassed in the same manner as for the election 
provided for in section three of this act; and if a ma- 
jority of all votes cast on this question shall be "for the 
Sioux Falls constitution" it shall be the duty of the 
convention which may assemble at Sioux Falls, as 
herein provided, to resubmit to the people of South 
Dakota, for ratification or rejection at the election 
hereinafter provided for in this act, the constitution 
framed at Sioux Falls and adopted November third, 
eighteen hundred and eighty-five, and also the arti- 
cles and propositions separately submitted at the 
election, including the question of locating the tem- 
porary seat of government, with such changes only as 
relate to the name and boundary of the proposed 
State, to the re-apportionment of the judicial and leg- 
islative districts, and such amendments as may be 
necessary in order to comply with the provisions of 
this act; and ifa majority of the votes cast on the ratifi- 
cation or rejection of the constitution shall be for the 
constitution irrespective of the articles separately 
submitted, the State of South Dakota shall be admit- 
ted as a State in the Union under said constitution as 
hereinafter provided; but the archives, records, and 
books of the Territory of Dakota shall remain at Bis- 



marck, the capital of North Dakota, until an agree- 
ment in reference thereto is reached by said States. 
But if at the election for delegates to the constitu- 
tional convention in South Dakota a majority of all 
the votes cast at the election shall be "against the 
Sioux Falls constitution," then and in that event it 
shall be the duty of the convention which will assem- 
ble at the city of Sioux Falls on the fourth day of July, 
eighteen hundred and eighty-nine, to proceed to 
form a constitution and State government as pro- 
vided in this act the same as if that question had not 
been submitted to a vote of the people of South Da- 
kota. 

SEC. 6. It shall be the duty of the constitutional 
conventions of North Dakota and South Dakota to 
appoint a joint commission, to be composed of not 
less than three members of each convention, whose 
duty it shall be to assemble at Bismarck, the present 
seat of government of said Territory, and agree upon 
an equitable division of all property belonging to the 
Territory of Dakota. . . . 

SEC. 7. If the constitutions formed for both 
North Dakota and South Dakota shall be rejected by 
the people at the elections for the ratification or re- 
jection of their respective constitutions as provided 
for in this act, the Territorial government of Dakota 
shall continue in existence the same as if this act had 
not been passed. But if the constitution formed for 
either North Dakota or South Dakota shall be re- 
jected by the people, that part of the Territory so re- 
jecting its proposed constitution shall continue under 
the Territorial government of the present Territoly 
of Dakota, but shall, after the State adopting its con- 
stitution is admitted into the Union, be called by the 
name of the Territory of North Dakota or South Da- 
kota, as the case may be: Provided, That if either of 
the proposed States provided for in this act shall re- 
ject the constitution which may be submitted for rati- 
fication or rejection at the election provided therefor, 
the governor of the Territory in which such proposed 
constitution was rejected shall issue his proclamation 
reconvening the delegates elected to the convention 
which formed such rejected constitution, fixing the 
time and place at which said delegates shall assemble; 
and when so assembled they shall proceed to form 
another constitution or to amend the rejected consti- 
tution, and shall submit such new constitution or 
amended constitution to the people of the proposed 
State for ratification or rejection, at such time as said 
convention may determine; and all the provisions of 
this act, so far as applicable, shall apply to such con- 
vention so reassembled and to the constitution which 
may be formed, its ratification or rejection, and to the 
admission of the proposed State. 

SEC. 8. That the constitutional convention 
which may assemble in South Dakota shall provide by 
ordinance for resubmitting the Siow Falls constitu- 
tion of eighteen hundred and eighty-five, after having 
amended the same as provided in section five of this 
act, to the people of South Dakota for ratification or 
rejection at an election to be held therein on the first 
Tuesday in October, eighteen hundred and eighty- 
nine; but if said constitutional convention is author- 
ized and required to form a new constitution for 
South Dakota it shall provide for submitting the same 
in like manner to the people of South Dakota for rati- 
fication or rejection at an election to be held in said 
proposed State on the said first Tuesday in October. 
And the constitutional conventions which may as- 
semble in North Dakota, Montana, and Washington 
shall provide in like manner for submitting the consti- 
tutions formed by them to the people of said pro- 
posed States, respectively, for ratification or 
rejection at elections to be held in said proposed 
States on the said first Tuesday in October. At the 
elections provided for in this section the qualified 
voters of said proposed States shall vote directly for 
or against the proposed constitutions, and for or 
against any articles or propositions separately sub- 
mitted. The returns of said elections shall be made to 
the secretary of each of said Territories, who, with the 
governor and chief-justice thereof, or any two of 
them, shall canvass the same; and if a majority of the 
legal votes cast shall be for the constitution the gover- 
nor shall certify the result to the President of the 
United States, together with a statement of thevotes 
cast thereon and upon separate articles or proposi- 
tions, and a copy of said constitution, articles, propo- 
sitions, and ordinances. And if the constitutions and 
governments of said proposed States are republican 
in form, and if all the provisions of this act have been 
complied with in the formation thereof, it shall be the 
duty of the President of the United States to issue his 
proclamation announcing the result of the election in 
each, and thereupon the proposed States which have 
adopted constitutions and formed State governments 
as herein provided shall be deemed admitted by Con- 
gress into the Union under and by virtue of this act on 
an equal footing with the original States from and af- 
ter the date of said proclamation. 

SEC. 25. That all acts or parts of acts in conflict 
with the provisions of this act, whether passed by the 
legislatures of said Territories or by Congress, are 
hereby repealed. 

Approved, February 22, 1889. 



Discussion Notes 
1. Carefully reread the first and fourth 

clauses of section 4 of this Enabling Act. Why 
would the Congress require the states to include 
these provisions in their constitutions? See Frank 
J. Conklin and James M. Vache, "The Establish- 
ment Clause and the Free Exercise Clause of the 
Washington Constitution-A Proposal to the Su- 
preme Court," University of Puget Sound Law Re- 
view 8 (Winter 1985): 431-33, 436-42; Robert F. 
Utter and Edward J. Larson, "Church and State 
on the Frontier: The History of the Establish- 
ment Clauses in the Washington State Constitu- 
tion," Hastings Constitutional Law Quarterly 15 
(Spring 1988): 451. 

2. On the admission of new states generally, 
see Jack E. Eblen, The First and Second United 
States Empires, Governors and Territorial Govem- 

ment, 1784-1912 (Pittsburgh: University of Pitts- 
burgh Press, 1968). 

3. Joint Resolution No. 8, Approved Aug. 21, 
1911 (37 Statutes at Large p. 39) admitted New Mex- 
ico and Arizona as states, provided that the "admis- 
sion herein provided for shall take effect upon the 
proclamation of the President of the United States, 
when the conditions explicitly set forth in this joint 
resolution shall have been complied with . . . and 
also after evidence shall have been submitted to 
him in compliance with the terms and conditions of 
this resolution." The joint resolution went on to re- 
quire New Mexico to amend its constitution with 
respect to the process of amending the constitution 
and its section on recall of public officers. See State 
ex re1 Watt v. State Canvassing Bd., 437 P. 2d 143, 
145-46 (N.M. 1968). 

By the President of 
the United States of America, 

A Proclamation. 

January 6,1912 

WHEREAS the Congress of the United States 
did by an Act approved on the twentieth day of June, 
one thousand nine hundred and ten, authorize the 
people of the Temtory of New Mexico to form a con- 
stitution and State government, and provide for the 
admission such State into the Union on an equal foot- 
ing with the original States upon certain conditions in 
said Act specified: 

AND WHEREAS said people did adopt a consti- 
tution and ask admission into the Union: 

AND WHEREAS the Congress of the United 
States did pass a joint resolution, which was approved 
on the twenty-first day of August, one thousand nine 
hundred and eleven, for the admission of the State of 
New Mexico into the Union, which resolution re- 
quired that the electors of New Mexico should vote 
upon an amendment of their State Constitution, 
which was proposed and set forth at length in said 
resolution of Congress, as a condition precedent to 
the admission of said State, and that they should so 
vote at the same time that the first general election as 
provided for in the said Constitution should be held: 

AND WHEREAS it appears from information 
laid before me that said first general State election 
was held on the seventh day of November, one thou- 

sand nine hundred and eleven, and that the returns of 
said election upon said amendment were made and 
canvassed as in section five of said resolution of Con- 
gress provided: 

AND WHEREAS the Governor of New Mexico 
has certified to me the result of said election upon 
said amendment and of the said general election: 

AND WHEREAS the conditions imposed by the 
said Act of Congress approved on the twentieth day 
of June, on thousand nine hundred and ten, and by 
the said joint resolution of Congress have been fully 
complied with: 

NOW, THEREFORE, I, WILLIAM 
HOWARD TAFT, President of the United States of 
America, do, in accordance with the provisions of the 
Act of Congress and the joint resolution of Congress 
herein named, declare and proclaim the fact that the 
fundamental conditions imposed by Congress on the 
State of New Mexico to entitle that State to admis- 
sion have been ratified and accepted, and that the ad- 
mission of the State into the Union on an equal 
footing with the other States is now complete. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and caused the seal of the United States 
to be affixed. 

DONE at the City of Washington this 
sixth day of January, in the year of our Lord 
one thousand nine hundred and twelve and 
of the Independence of the United States of 
America the one hundred and thirty-sixth. 

Wm H Taft 

By the President: 
P. C. Knox 

Secretary of State. 



Coyle v. Smith, 
Secretary of State of the 

State of Oklahoma 
221 U.S. 559 (1911) 

MR. JUSTICE LURTON delivered the opinion 
of the court. 

This is a writ of error to the Supreme Court of 
Oklahoma to review the judgment of that court up- 
holding a legislative act of the State providing for the 
removal of its capital from Guthrie to Oklahoma 
City, and making an appropriation from the funds of 
the State for the purpose of carrying out the act by 
the erection of the necessary state buildings. (Act of 
Oklahoma, December 29, 1910) not yet published. 

The question reviewable under this writ of error, 
if any there be, arises under the claim set up by the 
petitioners, and decided against them, that the Okla- 
homa act of December 29,1910, providing for the im- 
mediate location of the capital of the State at 
Oklahoma City was void as repugnant to the Ena- 
bling Act of Congress of June 16,1906, under which 
the State was admitted to the Union. 34 Stat. 267, c. 
3335. The act referred to is entitled "An act to enable 
the people of Oklahoma and the Indian Territory to 
form a constitution and state government and be ad- 
mitted into the Union on an equal footing with the 
original States," etc. The same act provides for the 
admission of Arizona and New Mexico. The first 
twenty-two sections relate only to Oklahoma. The 
second section is lengthy and deals with the organiza- 
tion of a constitutional convention and concludes in 
these words: "The capital of said State shall tempo- 
rarily be at the city of Guthrie, and shall not be 
changed therefrom previous to Anno Domini Nine- 
teen Hundred and Thirteen, but said capital shall af- 
ter said year be located by the electors of said State at 
an election to be provided for by the legislature; pro- 
vided, however, that the legislature of said State, ex- 
cept as shall be necessary for the convenient 
transaction of the public business of said State at said 
capital, shall not appropriate any public moneys of 
the State for the erection of buildings for capital pur- 
poses during said period." 

Other sections of the act require that the consti- 
tution of the proposed new State shall include many 
specific provisions concerning the framework of the 
government. . . . The only question for review by us is 
whether the provision of the enabling act was a valid 
limitation upon the power of the State after its admis- 

sion, which overrides any subsequent state legislation 
repugnant thereto. 

The power to locate its own seat of government 
and to determine when and how it shall be changed 
from one place to another, and to appropriate its own 
public funds for that purpose, are essentially and pe- 
culiarly state powers. That one of the original thir- 
teen States could now be shorn of such powers by an 
act of Congress would not be for a moment enter- 
tained. The question then comes to this: Can a State 
be placed upon a plane of inequality with its sister 
States in the Union if the Congress chooses to impose 
conditions which so operate, at the time of its admis- 
sion? The argument is, that while Congress may de- 
prive a State of any power which itpossesses, it may, as 
a condition to the admission of a new State, constitu- 
tionally restrict its authority, to the extent at least, of 
suspending its powers for a definite time in respect to 
the location of its seat of government. The conten- 
tion is predicated upon the constitutional power of 
admitting new States to this Union, and the constitu- 
tional duty of guaranteeing to "every State in this Un- 
ion a republican form of government." This position 
of counsel for the appellants is substantially this: 
That the power of Congress to admit new States and 
to determine whether or not its fundamental law is 
republican in form, are political powers, and as such, 
uncontrollable by the courts. That Congress may in 
the exercise of such power impose terms and condi- 
tions upon the admission of the proposed new State, 
which, if accepted, will be obligatory, although they 
operate to deprive the State of powers which it would 
otherwise possess, and, therefore, not admitted upon 
"an equal footing with the original States." 

The power of Congress in respect to the admis- 
sion of new States is found in the third section of the 
fourth Article of the Constitution. That provision is 
that, "new States may be admitted by the Congress 
into this Union." They only expressed restriction 
upon this power is that no new State shall be formed 
within the jurisdiction of any other State, nor by the 
junction of two or more States, or parts of States, 
without the consent of such States, as well as of the 
Congress. 

But what is this power? It is not to admit political 
organizations which are less or greater, or different in 
dignity or power, from those political entities which 
constitute the Union. It is, as strongly put by counsel, 
a "power to admit States." 

The definition of "a State" is found in the powers 
possessed by the original States which adopted the 
Constitution, a definition emphasized by the terms 
employed in all subsequent acts of Congress admit- 
ting new States into the Union. The first two States 
admitted into the Union were the States of Vermont 
and Kentucky, one as of March 4,1791, and the other 



as of June 1, 1792. No terms or conditions were ex- 
acted from either. Each act declares that the State is 
admitted "as a new and entire member of the United 
States of America." 1 Stat. 189, 191. Emphatic and 
significant as is the phrase admitted as "an entire 
member," even stronger was the declaration upon 
the admission in 1796 of Tennessee, as the third new 
State, it being declared to be "one of the United 
States of America," "on an equal footing with the 
original States in all respects whatsoever," phraseol- 
ogy which has ever since been substantially followed 
in admission acts, concluding with the Oklahoma act, 
which declares that Oklahoma shall be admitted "on 
an equal footing with the original States." 

The power is to admit "new States into this Un- 
ion." 

"This Union" was and is a union of States, equal 
in power, dignity and authority, each competent to 
exert that residuum of sovereignty not delegated to 
the United States by the Constitution itself. To main- 
tain otherwise would be to say that the Union, 
through the power of Congress to admit new States, 
might come to be a union of States unequal in power, 
as including States whose powers were restricted only 
by the Constitution, with others whose powers had 
been further restricted by an act of Congress ac- 
cepted as a condition of admission. Thus it would re- 
sult, first, that the powers of Congress would not be 
defined by the Constitution alone, but in respect to 
new States, enlarged or restricted by the conditions 
imposed upon new States by its own legislation ad- 
mitting them into the Union; and, second, that such 
new States might not exercise all of the powers which 
had not been delegated by the Constitution, but only 
such as had not been further bargained away as condi- 
tions of admission. 

The argument that Congress derives from the 
duty of "guaranteeing to each State in this Union a 
republican form of government," power to impose 
restrictions upon a new State which deprives it of 
equality with other members of the Union, has to 
merit. It may imply the duty of such new State to pro- 
vide itself with such state government, and impose 
upon Congress the duty of seeing that such form is 
not changed to one antirepublican, -Minor v. Hap- 
persett, 21 Wall, 162, 174, 175,- but it obviouslydoes 
not confer power to admit a new State which shall be 
any less a State than those which compose the Union. 

We come now to the question as to whether 
there is anything in the decisions of this court which 
sanctions the claim that Congress may by the imposi- 
tion of conditions in an enabling act deprive a new 
State of any of those attributes essential to its equal- 
ity in dignity and power with other States. In consid- 
ering the decisions of this court bearing upon the 
question, we must distinguish, first, between provi- 

sions which are fulfilled by the admission of the State; 
second, between compacts or affirmative legislation 
intended to operate in futuro, which are within the 
scope of the conceded powers of Congress over the 
subject; and third, compacts or affirmative legislation 
which operates to restrict the powers of such new 
States in respect of matters which would otherwise be 
exclusively within the sphere of state power. 

As to requirements in such enabling acts as re- 
late only to the contents of the constitution for the 
proposed new State, little needs to be said. The con- 
stitutional provision concerning the admission of new 
States is not a mandate, but a power to be exercised 
with discretion. From this alone it would follow that 
Congress may require, under penalty of denying ad- 
mission, that the organic laws of a new State at the 
time of admission shall be such as to meet its ap- 
proval. A constitution thus supervised by Congress 
would, after all, be a constitution of a State, and as 
such subject to alteration and amendment by the 
State after admission. Its force would be that of a 
state constitution, and not that of an act of Congress. 

So far as this court has found occasion to advert 
to the effect of enabling acts as affirmative legislation 
affecting the power of new States after admission, 
there is to be found no sanction for the contention 
that any State may be deprived of any of the power 
constitutionally possessed by other States, as States, 
by reason of the terms in which the acts admitting 
them to the Union have been framed. 

The plain deduction from this case is that when a 
new State is admitted into the Union, it is so admitted 
with all of the powers of sovereignty and jurisdiction 
which pertain to the original States, and that such 
powers may not be constitutionally diminished, im- 
paired or shorn away by any conditions, compacts or 
stipulations embraced in the act under which the new 
State came into the Union, which would not be valid 
and effectual if the subject of congressional legisla- 
tion after admission. 

It may well happen that Congress should em- 
brace in an enactment introducing a new State into 
the Union legislation intended as a regulation of 
commerce among the States, or with Indian tribes 
situated within the limits of such new State, or regula- 
tions touching the sole care and disposition of the 
public lands or reservations therein, which might be 
upheld as legislation within the sphere of the plain 
power of Congress. But in every such case such legis- 



lation would derive its force not from any agreement 
or compact with the proposed new State, nor by rea- 
son of its acceptance of such enactment as a term of 
admission, but solely because the power of Congress 
extended to the subject, and, therefore, would not 
operate to restrict the State's legislative power in re- 
spect of any matter which was not plainly within the 
regulating power of Congress. . . . 

No such question is presented here. The legisla- 
tion in the Oklahoma enabling act relating to the lo- 
cation of the capital of the State, if construed as 
forbidding a removal by the State after its admission 
as a State, is referable to no power granted to Con- 
gress over the subject, and if it is to be upheld at all, it 
must be implied from the power to admit new States. 
If power to impose such a restriction upon the gen- 
eral and undelegated power of a State be conceded as 
implied from the power to admit a new State, where 
is the line to be drawn against restrictions imposed 
upon new States? 

Has Oklahoma been admitted upon an equal 
footing with the original States? If she has, she byvir- 
tue of her jurisdictional sovereignty as such a State 
may determine for her own people the proper loca- 

Discussion Notes 
1. Reread section 4, clauses 1 and 4 of the En- 

abling Act for North Dakota, South Dakota, Mon- 
tana and Washington, p. 14. Could those states 
change the mandated state constitutional provi- 
sions after being admitted to the Union? 

2. Could the required provisions in New Mex- 
ico, p. 17, be changed after admission? 

tion of the local seat of government. She is not equal 
in power to them if she cannot. 

In Texas v. White, 7 Wall. 700,725, Chief Justice 
Chase said in strong and memorable language that, 
"the Constitution, in all of its provisions looks to an 
indestructible Union, composed of indestructible 
States." 

In Lane County v. Oregon, 7 Wall. 76, he said: 
"The people of the United States constitute one 

nation, under one government, and this government, 
within the scope of the powers with which it is in- 
vested, is supreme. On the other hand, the people of 
each State compose a State, having its own govern- 
ment, and endowed with all the functions essential to 
separate and independent existence. The States dis- 
united might continue to exist. Without the States in 
union there could be no such political body as the 
United States." 

To this we may add that the constitutional equal- 
ity of the States is essential to the harmonious opera- 
tion of the scheme upon which the Republic was 
organized. When that equality disappears we may re- 
main a free people, but the Union will not be the Un- 
ion of the Constitution. 

Judgment affirmed. 
Mr. Justice McKenna and Mr. Justice Holmes Dis- 
sent. 

3. For discussions of the nonoriginal states and 
the conditions of their admission to the Union, see 
Julien C. Monnet, "Violations by a State of the 
Conditions of Its Enabling Act," Columbia Law Re- 
view 10 (November 1910): 591; George W. Wicker- 
sham, "New States and Constitutions," Yale Law 
Journal 21 (November 1911): 1. 



C. State Constitutions as Instruments of Lawmaking 

James Willard Hurst, 
The Growth of American Law: 

The Law Makers 

Boston: Little, Brown & Co., 1950; 
pp. 237-38,2404. 

Reprinted by permission of 
James Willard Hurst. 

3. Social Functions: 
Constitutional Legislation 

We have seen that the Federal Constitution as a 
rule kept its original character as a document which 
fixed the basic frame of government, allocated power 
among the major agencies, and stated some general 
limitations on official power. But after 1830 state 
constitutions were filled with increasing amounts of 
specific legislation. Often these were the products of 
intense party or interest-group conflicts. State consti- 
tutional change occasionally, of course, involved revi- 
sion of governmental structure, but when this was so, 
it was with little deliberation or debat& 

A great variety of specific matters were written 
into state constitutions. But the matters of real con- 
troversy which gave the formal constitution-making 
process its distinctive role in legislation fell into two 
categories: suffrage and apportionment, and eco- 
nomic regulation. State constitutions were used in ef- 
fect to decide where and how the weight of votes 
should be felt in party and class conflict. Sometimes 
this was done by the way in which the right to vote was 
defined. Sometimes it was done through the appor- 
tionment of the districts in which the people's repre- 
sentatives were to be elected. State constitutions 

were also used, more or less haphazardly, to decide 
particular questions about the role that the govern- 
ment should play in the economy; some interests 
sought to write into constitutions stronger guarantees 
of property and limitation upon the extent of public 
regulation; other interests sought to broaden the 
authority of the state to regulate or perform services, 
or wanted the constitutions to limit more strictly state 
favors for special groups. 

A. Suffrage and Apportionment Battles 

In one of the persistent trends in our constitu- 
tional law, all adult citizens gained the right to vote. 
In theory this concerns the structure of government: 
Why, then, does it belong in this analysis of the use of 
constitutions as vehicles of legislation? The answer is 
in the practice rather than the theory of politics. The 
vote was not extend,ed to broader classes of citizens as 
a result of any dispassionate pursuit of a political 
ideal. Party battles and class feeling went into the 
trend, with as much of opportunism as of principle. 
Those who fought for extended suffrage often 
wanted to write it into the constitution simply to put a 
political victory of the time and place into the form 
most difficult for their opponents to upset. 

Hot class conflict swirled about the adoption of 
white male suffrage in the first state constitutions af- 
ter 1776. The social and political conditions of the 
succession of frontier states then, however, made it a 
taken-for-granted point. Next, prejudice against the 
foreigner was fanned for political advantage; defini- 
tion of the voting rights of the foreign born became 
an issue in constitution making in Michigan in 1837, 
for example, and in Indiana in the 1850's and for a 
generation thereafter; on the West Coast from the 
1870's into the twentieth century men saw no incon- 
gruity in writing race prejudice into their constitu- 
tions by denying the vote to Asiatics. Some of the 
militant idealism of the Abolitionists went into the 



Fifteenth Amendment, but the more immediate and 
practical pressure for it came from passionate, parti- 
san determination to keep the Republican party in 
control of the Union for an indefinite future. Wom- 
en's suffrage ran its eventually successful course into 
the first quarter of the century. Back of this battle for 
the vote, of course, were strong ideas about women's 
social status. But these were no more important to 
the outcome than the very specific, if naive, concep- 
tions that many politicians and interest groups, as 
well as reformers, held about the effect that the wom- 
en's vote would have on such "moral" issues as con- 
trol of liquor. 

An expanded suffrage was closely related to the 
tendency to put an increasing amount of legislation 
into state constitutions. The constitution-making 
process showed more sensitivity to popular political 
currents, and hence a greater readiness to write into 
constitutions more detailed limits on government 
authority, and more specific authorizations for gov- 
ernment services and protections. 

B. Contests over Economic Regulation 

Property-the getting, distributing, and holding 
of it-was the object of most of the substantive policy 
and limits on power that were written into state con- 
stitutions. The preponderance of such issues in con- 
stitutional legislation testified how far the law in the 
United States was concerned with the economic bal- 
ance of power. 

At first analysis, surprisingly few of these consti- 
tutional enactments of economic policy could be la- 
beled of conservative origin. Most of them were 
products of the liberal politics of their times, express- 
ing either the liberal's hopes or his disillusioned read- 
ing of experience. The explanation of this "liberal" 
background of constitutional legislation lay in the 
judge-made law of the constitution. Conservatives 
had their constitutional protection from judges 
rather than from the specific terms of constitutions. 
Operating under a few broadly phrased constitu- 
tional declarations, judicial review provided the more 
ready, and flexible protections for property. Among 
the specific constitutional limitations, the notably 
conservative ones were the limits put on taxation and 
public expenditure. Even here the picture was con- 
fused; in their origin most of the limits on spending, 
in particular, marked revolt against the earlier ex- 
cesses of the promoter; in the 1930's, however, they 
provided points for conservative attacks upon spend- 
ing policies with which states tried to meet the down- 
swing of the business cycle. 

Whether regard be had to those constitutional 
provisions resulting from liberal or from conservative 
drives, the main note was negative. The fact was not 
without meaning for appraisal of the strengths and 
weaknesses of political liberalism in the United 
States. In their definitions of policy for the general 
welfare, our constitutions were overwhelmingly 
negative. They stated limits on power rather than ob- 
jectives of power. They showed more distrust than 
confidence in the uses of authority. 

This was partly a consequence of the form of our 
governments. The federal government was wholly 
one of delegated powers; of necessity thus the Fed- 
eral Constitution stated positive objects of national 
policy and spoke of grants of power. The state gov- 
ernments inherited the historic authority of general 
government. The state constitutions naturally, there- 
fore, dealt largely with the limitation of powers that 
resided in state governments without the need of af- 
firmative grant. 

But government and politics do not move just to 
vindicate a legal theory. The negative emphasis in 
state constitutions continued because it fitted strong, 
if more or less inarticulate, beliefs among the people 
as well as the social setting which shaped those be- 
liefs. At first, not much positive government seemed 
to be needed in this wealthy new country. This was no 
less true, though the people's practical attitude to- 
ward government led them to make some affirmative 
demands on it even at the outset. Too, in this setting, 
it was right for the individual to stand on his own feet. 
In every community there were some bad men whose 
badness must be punished or controlled. But this 
kind of thing was abnormal, and should be handled by 
specific prohibitions and regulations as the need ap- 
peared. 

Until the 1930's the prevailing political notion 
was in terms of the bad men and restriction. New 
ideas stirred before this; but they did not control dur- 
ing the years when our formative constitutions were 
written. The New York constitutional convention of 
1938 was concerned to declare that government had 
positive responsibilities, and powers accordingly, to 
provide health insurance, highway safety, urban 
transport, slum clearance, and low-cost housing. But 
this expressed a new current of thought concerning 
government's role in society, a current that did not 
begin to gather force until close to the end of the 
nineteenth century. 

The persistent theme of the limitations written 
into state constitutions after the 1840's was the desire 
to curb special privilege. The trend began with gen- 
eral or detailed plohibitions on the enactment of 
"special" and "local" legislation. The related fear, 
that special favors would be sought under cover, was 
expressed in requirements that every bill bear a title 
clearly stating its subject matter, and that every bill 
deal with but one subject. The same fear was behind 



insistence upon many requirements, hopefully de- 
signed to insure full publicity and open deliberation 
of the merits of legislation, through three readings, 
reference to committee, recording of the yeas and 
nays, and the like. 

Real, if naive, public protest spoke through such 
provisions; its stimulus was in revealed fraud and cor- 
ruption in public-land dealings and in the getting and 
granting of franchises, subsidies, and rate privileges 
for turnpikes, canals, river improvements, toll 
bridges, and, of course, especially railroads and street 
railways. So also between 1840 and 1880 banking was 
singled out, either as a wholly prohibited subject of 
legislation, or at least as one on which there must be 
no "special" laws. People's attitudes toward banks 
wavered in the nineteenth century, more or less ac- 
cording to the swings of the business cycle. Banks 
were vastly unpopular when the "colonial" frontier 
saw in them the grasping representatives of the set- 
tled and wealthier parts of the country; they were 
popular when, as local institutions, they seemed to 
offer easy money; but when the collapse came, they 
were blamed for speculative excesses. On the whole, 
during this period, the net judgment was unfavorable, 
as the constitutions testified. 

The rapid, vast, and ruthless expansion of the 
railroads in the thirty years after the Civil War 
brought the second wave of constitutional limita- 
tions. States and local governments responded to 
early popular enthusiasm and to the pressures of rail- 
road promoters, and liberally and often heedlessly 
granted land and money subsidies, subscribed to 
stock, and lent the public credit to build railroads. 
Railroad building proved very expensive, the more so 
because in conspicuous instances it was conducted for 
the greatest profit of the promoters. Lines were laid 
out in areas that could not for many years, if ever, 
support them. State and local governments found 
themselves out-of-pocket and burdened with long- 
term debts. The people found that the railroads for 
whose building these sacrifices had been made were 
often not completed; or, if they were built, were in 
such precarious financial condition that they could 
not bring the expected cheap and efficient transpor- 
tation. The public reaction was the more intense be- 
cause the railroads used their power arbitrarily, 
allowing rebates and fixing discriminatory rates, to 
the favor of some shippers and localities and the in- 
jury of others. 

State constitutions first reflected these facts in 
amendments strictly prohibiting the grant of public 
money or credit by the state or local governments to 
private enterprises. These provisions first appeared 
in the '70s, but were enacted mainly in the late '80s, 
and thence to the end of the century. Other amend- 
ments set almost absolute bans upon the borrowing 
of money by the state or, less often, by local govern- 
ments; government henceforth was to pay as it went, 

out of current revenue. There appeared new recogni- 
tion that taxes were in their effects an important form 
of economic regulation, affecting the distribution of 
wealth and power. Constitutional amendments lim- 
ited or forbade tax exemptions. They defined taxable 
subjects more broadly, and occasionally expressed an 
effort to lift the tax load somewhat from the farmer 
mortgagor and put it on the mortgagee. 

In a score or more of states another kind of con- 
stitutional change grew out of the railroad expansion. 
This was the creation of regulatory commissions, pro- 
tected by constitutional status against legislative tam- 
pering. This it is clear, came from no abstract idea 
that the symmetry of government structure required 
constitutional provision for the new administrative 
bodies. The men who put these enactments into con- 
stitutions did so to settle contests between popular 
parties and the railroads for control of the govern- 
ment machinery, and to settle these in a way that they 
hoped would stick. 

4. Social Functions: 
The Motives for Constitutional Legislation 

Why did people go to the trouble of using the for- 
mal processes of constitution making in order to pass 
what often amounted simply to specific legislation? 
Mainly, they used this alternative channel for law- 
making because it offered new opportunities for 
change and promised permanence. Where constitu- 
tional amendments dealt with the structure of gov- 
ernment power-which, theoretically, was the only 
thing that constitutions should deal with-there was 
also the desire to put basic decisions into permanent 
form; there was sometimes also a recognition that 
such changes should be in a form that firmly estab- 
lished thelegitimacy of the government. ~enerally,  
however, as we have seen, when the people used the 
constitutional forms to set up state government 
structure, they did so out of a rather matter-of-fact 
acceptance of the practical need for adopting certain 
familiar institutions. The specific legislation written 
into state constitutions was often prompted by much 
more particular motives. 

The two factors, of permanence and a new ave- 
nue to change, were closkly related in the use of state 
constitutions for the enactment of particular policies. 
Men felt that legislation in constitutional form would 
be harder to upset, because the procedure for 
amending a constitution was more involved than 
passing a statute. Curiously, this stress on perma- 
nence often only illustrated a more general motive 
for putting legislation into the constitutions: that be- 
cause of its independence from the everyday institu- 
tions of government, the constitution-making process 
might offer opportunities for changes that could not 
be had through other channels. This independence 
might not only facilitate certain changes, but also in- 
sure that, once made, they would stay. 



When certain interests sought permanence for 
their policies by putting them into constitutional 
form, they expressed their distrust of what they could 
accomplish through the ordinary agencies of govern- 
ment; they expressed also their fears of what their op- 
ponents might be able to accomplish through the 
ordinary agencies. Plainly this was behind the consti- 
tutional amendments that forbade government to 
loan public credit, incur long-range debt, or spend 
public money to subsidize private promotions. A 
similar concern led many states to grant constitu- 
tional status to railroad regulatory commissions. In 
California, for example, such a commission was first 
set up by statute, but the railroads caused its repeal. 
In the California constitutional convention of 
1878-1879, farmer and labor groups united to re- 
establish a railroad commission on a basis secure 
from legislative restriction; the delegates saw them- 
selves as truer representatives of the people, enact- 
ing the people's legislation in a form that would last. 
A contrasting example appeared in the provision of 
the New York constitution of 1821 that fixed the 
taxes to pay debts incurred for building canals. Here 
the impetus to constitutional enactment was conser- 
vative. The more settled part of the state feared that 
after the canals were built, the relatively new and 
poor western regions of the state would try to cut 
taxes needed to pay off the canal debts. 

The constitution-making process was used not 
only to conserve a victory won, but to skirt obstacles 
in the ordinary agencies to the enactment of new pol- 
icy. Sometimes the effort was to break a log jam in the 
legislature. The Massachusetts convention of 1917 
furnished an example. A leading issue there was 
whether the constitution should be amended to pro- 
hibit the grant of money to aid sectarian institutions. 
Those who sought this action from the convention ap- 
parently did so because they had tried for more than 
fifteen years without success to induce the legislature 
to propose such an amendment. Virginia offered an- 
other instance. The railroads for years fought efforts 
to abolish the fellow servant rule by statute. Propo- 
nents of the change, however, finally made it plain 
that if they could not win via the legislature they were 
probably going to win through the constitutional con- 
vention that met in 1901-1902. At that point the legis- 
lature abolished the rule. 

It was not always the legislature which was by- 
passed through constitutional enactment. The proc- 
ess was used also to overrule judicial decisions 
adverse to some substantial interest or demand in the 
state. Compared with the influence that judicial re- 
view had upon United States law and politics, the 
number of such instances was not impressive. But 
their existence reminded that change could not be 
dammed up indefinitely. 

Federal constitutional history supplied two nota- 
ble examples: The Eleventh Amendment overruled 

Chisholm v. Georgia, to make plain that a state could 
not be sued without its consent by a private party in 
the federal courts. The Sixteenth Amendment over- 
ruled Pollock v. Farmers' Loan & Trust Company, to 
establish that Congress might tax incomes. Examples 
of this constitutional "reversal" of decisions could 
also be seen in the work of the California constitu- 
tional convention of 1878-1879. In suits brought by 
banking interests, the California court had ruled that 
the old constitution did not permit "property" taxes 
to be laid on intangibles, including the value of a 
mortgagee's interest in mortgaged land. The farm 
debtors in the 1878 convention insisted that provision 
be made for taxing intangible wealth, especially mort- 
gage interests. Another enactment of the 1878 con- 
vention set up a state board of tax equalization. This 
replaced a board created under legislation which the 
California court had declared unconstitutional; the 
court held that the statute attempted an invalid dele- 
gation of power, and that it also violated a provision 
of the old constitution which put the assessment and 
collection of taxes in locally elected officials. Under 
the old system certain localities, notably those domi- 
nated by large landholders, had shifted state taxes to 
other sections by reducing assessments; local needs 
were met by raising local tax rates on these assessed 
values. The 1878 convention seemed for the moment 
to have corrected the situation. But it did not clearly 
state the powers of the new state board of equaliza- 
tion. The court thus had to interpret the provision, 
and in doing so considerably restricted the new 
board's power to interfere with local assessors' favors 
to special interests. At best the slow-moving process 
of constitutional legislation was not equipped to 
match the more flexible power of the courts. 

Constitutional amendment was sometimes used 
to forestall possible judicial challenge to legislative 
action. This was probably one reason why the New 
York constitutional convention in 1938 adopted vari- 
ous provisions declaring the legislature's authority to 
provide added public services in the state. Because 
the California constitution could be amended rather 
easily, this approach seems to have been taken often 
in that state; the California legislature proposed as 
constitutional amendments some measures that 
amounted to statutes, where the legislature feared 
that the courts might question their validity if they 
were passed as legislation. 

Legislation enacted into state constitutions often 
involved the deepest political and social feeling of the 
time. Men often felt that it was critically important to 
give constitutional status to some declaration of pol- 
icy which to them embodied a matter of principle or 
symbolized a great victory. Such efforts helped to ex- 
alt the idea of the constitution among our political 
beliefs. Nevertheless, a realistic appraisal of the bulk 
of the constitutional legislation did not add up to a 
very impressive estimate of its importance. In most 



cases such specific enactments of policy did not di- 
rect, but merely recorded, the currents of social 
change. Most of this constitutional wisdom was the 
wisdom of hindsight. So far as much of this constitu- 
tional law was obeyed, this was because it was enacted 
when particular conflicts had reached a peak, and 
comparatively soon thereafter men's interests had so 
shifted as to relieve the pressure. Or the constitu- 
tional provisions merely registered an already formed 
public opinion whose weight, rather than the force of 
the law, changed the operations of government. 

Even where constitutional legislation had force, 
the verdict was still a mixed one. It was undoubtedly 
worthwhile that it be demonstrated now and then 
that change too long dammed up through ordinary 

tional amendment. It is extremely dangerous to social 
stability for a substantial opinion to find the regular 
channels of political action blocked. But experience 
suggested that the constitution-making process 
should be used only occasionally, if it were not itself 
to produce dangerous rigidity in government. Consti- 
tutional change was likely to be relatively difficult 
and slow to achieve. Specific policy, enacted in this 
resistant form according to the judgment and passion 
of the time, might prove a dangerous barrier to flex- 
ible treatment of later situations. The rigidity of some 
early prohibitions on banking, and of some later limi- 
tations on public financial operations, demonstrated 
the point. The processes for the enactment of policy 
into constitutional form served best by the reminder 

channels could be affected by constitu- of their existence rather than by freq;ent use. 

Discussion Notes 
1. Is it true today, as Professor Hurst said 

above, that most constitutional legislation did not 
direct, but merely recorded, the currents of social 
change and "merely registered an already formed 
public opinion . . ."? 

2. Regarding the matter of "constitutional leg- 
islation," see also, Orrin K. McMurray, "Some 
Tendencies in Constitution Making," California 
Law Review 2 (March 1914): 209-11; Note, 
"California's Constitutional Amendomania," 
Stanford Law Review 1 (January 1949): 279; Note, 
"Initiative and Referendum-Do they Encourage 
or Impair Better State Government?" Florida 
State University Law Review 5 (Fall 1977): 925. 

3. Walter Dodd emphasized an important rea- 
son for "legislation" in state constitutions: 

Similar reasons in some cases ac- 
count for the placing of legislation in the 
constitution itself. For example, when the 
highest state court has declared unconsti- 
tutional a statute limiting labor on public 
works to eight hours a day, the people 
may put into the constitution an authori- 
zation for such legislation, but they may 
with equal brevity put the legislative ac- 
tion into the constitution itself. 

Walter Dodd, "The Function of a State Con- 
stitution," Political Science Quarterly 30 (June 
1915): 213. 

4. The use of state constitutional amendments 
to overrule state civil liberties decisions is treated 
in Chapter 3, Section F. 

5. Law and economics scholars consider stat- 
utes and constitutional provisions to be "long- 
term contracting" between special interests and 
legislators. For a "law and economics" explanation 
of state constitutional provisions as "a particu- 

larly durable type of long-term legislative con- 
tract . . . because constitutional rights are harder to 
repeal than ordinary legislation," see W. Mark 
Crain and Robert D. Tollison, "Constitutional 
Change in an Interest-Group Perspective," Journal 
ofLegal Studies 8 (January 1979): 166. See also Wil- 
liam M. Landes and Richard A. Posner, "The Inde- 
pendent Judiciary in an Interest-Group Perspec- 
tive," Journal of Law and Economics 18 (December 
1975): 892. 

6. For another point of view about state consti- 
tutions, see Donald S. Lutz, "The Purposes of 
American State Constitutions," Publius: The Jour- 
nal of Federalism 12 (Winter 1982): 3 1-32: 

A written constitution is a political 
technology. In a sense it is the very em- 
bodiment of the technology for achieving 
the good life. In addition, each constitu- 
tion will contain sets of techniques for 
achieving the good life that will vary ac- 
cording to the vision that is being pursued, 
and the vision will be established by those 
writing the constitution. . . . The constitu- 
tion is the plan for a way of life both in the 
sense of containing a description of (1) 
what that life should be like, and (2) a way 
of life. The former would be accomplished 
by enunciating the major principles guid- 
ing the good life envisioned, listing the val- 
ues which are supportive of such a life, and 
describing the moral content of such a life, 
and thus providing a definition of justice. 
The latter would include a description of 
political offices, the duties of each office, 
how each is to be filled, how the offices in- 
teract to reach collective decisions, and 
who is eligible to hold each office-in ef- 
fect, a design for the distribution of power. 
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The State Constitutional Phase 
In the last quarter of the nineteenth century, the 

center of political gravity was still in the states. In the 
Great Plains and the Rocky Mountains, indeed, the 
process of creating states out of territories was still 
going on, and at least one observer felt that the initial 
constitutions in these areas were "drawn up and 
adopted . . . with very little study by frontiersmen 
strongly under the influence of the tenets of Jack- 
sonian democracy."26 However that might be, the re- 
cord of the older states to the east showed the 
developments which were to come; many of these 
states were, by the eighties and nineties, operating 
under the second or third constitution adopted since 
statehood, and the basic changes usually were spaced 
at intervals of a generation, thus suggesting that new 
charters emerged from a substantial alteration in the 
social or economic structure of the area. Certainly 
the new constitutions grew in size as their writers 
sought to come to grips with new issues. The first gen- 
eral wave of revision in the Ohio and Mississippi Val- 
leys, for example, in the 1840's and 1850's sought to 
deal with the problem of underfinanced state banks 
and the issuance of unsecured banknotes. The gen- 
eration after the Civil War was concerned with the 
depredations of the rapidly spreading railroads and, 
by the eighties, with the problems of the interstate 
corporation and ultimately the trust. 

Two constitutional developments, in Illinois in 
1870 and in Missouri in 1875, marked the beginning 
of modern state constitutionalism. The Illinois con- 
stitutional amendment brought grain elevators and 
warehouses under government supervision and thus 
substantially developed in American law the concept 
of the administrative regulatory agency.30 Its consti- 
tutionality was upheld in 1877.3' The Missouri inno- 

ZeAnderson, The Constitution of Minnesota, 5 Minn. L. Rev. 
407,433 (1921). See Dealey, The Trend of Recent Constitu- 
tional Changes, 8 PROCEEDINGS AM. POL SCI. ASS'N 
53 (1912); Eaton, Recent State Constitutions, 6 Haw. L. 
Rev. 8 (May 1892). 
301LL. CONST. art XIII. 
31Munn v. Illinois, 94 U.S. 113 (1887). 

vation was the so-called "home rule" article in the 
state constitution of 1875, which for half a century 
thereafter would be cited as the touchstone of mod- 
ern organization for local government.32 There were 
other changes fermenting during this period gener- 
ally; a writer in 1892 found that in four contemporary 
adoptions of new charters, two in states just admitted 
to the Union (Idaho and Wyoming) and two post- 
Reconstruction Southern states (Kentucky and Mis- 
sissippi), there were a number of startling challenges 
to orthodox common law and public law. The secret 
ballot, woman suffrage, limitations upon hours of la- 
bor, and numerous reforms in tort law were among 
the novelties.33 

These constitutional innovations, and the legisla- 
tion drafted in implementation of them precipitated 
a certain amount of litigation both in state and fed- 
eral courts. The ultimate question, of course, was 
whether these state attempts to cope with new eco- 
nomic and social issues unanticipated by the earlier 
constitutions were derogatory of any fundamental 
theories held to be ingrained in English common law, 
natural law or some vaguely conceived "higher 
law."34 The results of this constitutional testing in the 
courts were ambivalent; generally, the judicial course 
in the area of economic regulation was one of retreat 
from the position taken in Munn v. Illinois. The rapid 
ascendancy of laissez-faire philosophy in federal con- 
stitutional law during this period would mean that 
what was forbidden to national government was likely 
also to be forbidden to state government, and peri- 
odically the Supreme Court would deliver an opinion 
to that effect. 

The injunction against state impairment of con- 
tracts was the most common refuge of laissez-faire; 
thus, in 1878, a North Carolina constitutional amend- 
ment increasing the exemption of debtors' property 
from sale upon execution of a judgment was held in- 
valid as to prior obligations.36 Many communities 
which had sought relief from their state governments 
for obligations undertaken in the heyday of railroad 
promotion, after the railroad developments failed to 
materialize, were held fully liable on their bonds to 
holders in due course.37 On the other hand, state ef- 
forts to prohibit discriminatory rate practices among 
railroads were often frustrated by the Court's reli- 
ance on the Commerce Clause.38 

32Mo. CONST. art X, Sec. 16 (1876). See Swindler, supra 
note 28. 
=See Dealey, supra note 26, at 53 et seq. 
34See Convin, The Higher Law Background of American 
Constitutional Law 42 HARV. L. Rev. 149 (1928). 
36Edwards v. Keaney, 96 US.  595 (1878). 
37 Rees v. Watertown 86 US. (19 Wall.) 107 (1873); Ralls 
County v. United States, 105 U.S. 733 (1881); Louisiana ex 
rel. Nelson v. St. Martin's Parish, 111 U.S. 716(1884); Mobile 
v. Watson, 116 U.S. 289 (1886). 
38Wabash. St. L. & Pac. Ry. v. Illinois, 118 U.S. 557 (1886). 



Conservatives were even more aghast at the con- 
stitutional experiments of the Progressive Era. The 
provision for the initiative and referendum in the Ari- 
zona constitution caused a strong effort in Congress 
to block Arizona's admission to statehood, even 
though the Supreme Court had already declared that 
once admitted to the Union a state could enact virtu- 
ally any domestic legislation it desired.39 Taft's Attor- 
ney General, George W. Wickersham, inveighed 
against the Arizona provisions: "The uncertain sands 
of shifting popular inclination. . . are far remote from 
the conceptions of the frames of. . . the Constitution 
of the United States."40 A New York eight-hour day 
for bakers was set aside,41 although an Oregon law 
fixing maximum hours for women was upheld,42 
thanks, in large measure, to the classic "Brandeis 
brief" which was submitted in support of the state's 
power. 

The attempts of the states to develop modem 
constitutional power to deal with modern economic 
and social issues were thus all too often to be 
thwarted by a conservative Court obsessed with re- 
straining government from interfering with the free 
enterprise system. The result, for state constitutional 

39Coyle v. Smith, 221 US. 559 (1911). 
40Wickersham, New States and Constitutions, 21 YALE L. 
J. 1, 24 (1911). 
4lLochner v. New York, 198 U.S. 45 (1905). 
42Muller v. Oregon, 208 U.S. 412 (1908). Accord, Bunting v. 
Oregon, 243 US. 426 (1917). 

development during the second and third quarters of 
the twentieth century, has been a critical increase in 
the movement of political power toward the national 
government and away from the states. It is difficult to 
deny the contention that the adamance of the narrow 
constructionists on the Court, in the first three dec- 
ades of the century, created a vacuum in state con- 
stitutionalism which, in the depression of the thirties, 
invited federal occupancy. 

Thus the constitutions of the various states, by 
the midway point in the twentieth century, together 
with the decisional law deriving from the documents, 
indeed appeared to be at a crisis, although the nature 
of the crisis has not been too clearly analyzed up to 
now. The metamorphosis in federal constitutional 
law between 1937 and the end of the Warren Court in 
1969 contrasts sharply with prevailing doctrine in 
state constitutional law. While various new State 
charters had been adopted in the first half of the cen- 
tury it is fair to say that hardly any fresh concepts in 
state government, with the possible exception of the 
experiment in unicameralism introduced in Nebraska 
in 1937,67 were developed in any of them. As for the 
piecemeal amendment process, it not only has failed 
to keep the existing constitutions up to date, but 
often "added further complications to existing inade- 
quacies." 

67NEB. CONST. art XV. 

Discussion Notes Horack, Jr., "Cooperative Action for Improved 
1. F~~ specific, in-depth treatment of state Statutory Interpretation," Vanderbilt Law Review 3 

constitution making in specific eras or regions, see (April 1950): 384. Is the role of judicial interpreta- 
~ l ~ ~ ~ h ~ ~  M. G ~ ~ ~ ~ ,  constitutional ~~~~l~~~~~~ in tion as important a source of constitutional change 
the south Atlantic States, 1776-1860 (Chapel Hill: for the States as it is for the federal government? 
University of North Carolina Press, 1930, DaCapo See Cornwell, Goodman, and Swanson, State 
reprint, 1971); Merrill Peterson, Democracy, Lib- 8: 
e 6  and property: The State ~on.&tutional cbnven- 
tions of the 1820's (Indianapolis: Bobbs-Merrill, 
1966); Gordon M. Bakken, Rocky Mountain Con- 
stitution Making, 1850-1912 (West ort, Conn., 
Greenwood Press, 1987); Elmer E. 8 ornwell, Jay 
S. Goodman, and Wayne R. Swanson, State Consti- 
tutional Conventions: The Politics of the Revision 
Process in Seven States (New York: Prager, 1975). 

See generally Albert L. Sturm, "The Develop- 
ment of American State Constitutions," Publius: 
The Journal ofFederalism 12 (Winter 1982): 57-98. 

2. Judicial interpretation of constitutions is 
one form of constitutional change. "Inasmuch as 
judicial interpretation supported by the doctrine 
of judicial supremacy is controlling, it has without 
question had the most profound effect upon 
constitutional meaning and content." Frank E. 

We should not overemphasize the im- 
portance of constitutional change by in- 
terpretation at the state level, however. 
Because of the detailed language of most 
state constitutions, conservative legisla- 
tures and judges have been inclined to fol- 
low a rather strict construction. There has 
been far less interpretative constitutional 
development at the state than at the na- 
tional level. As a method of constitutional 
change, it is probably true that interpreta- 
tion has been less important than the 
more formal processes of amendment and 
revision. 

Do you agree with this conclusion? Keep it 
mind as vou consider the rest of the materials. 
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The last ten or twenty years have seen an un- 
precedented wave of activities in state constitutional 
revision and reform. State after state has formed con- 
stitutional commissions, has convened state constitu- 
tional conventions, or has submitted massive blocks 
of state constitutional amendments to the electorate. 
Much of the discussion relating to the improvement 
of state constitutional documents has worn a some- 
what utopian cast. The effort is frequently pictured 
by some of the more idealistic civic groups, as well as 
by some of the more visionary newspapers, as one of 
achieving something that comes close to an "ideal" 
state charter.' It is the underlying thesis of this article 
that this aim overshoots the mark, and that in state 
constitution-making we must be content with some- 
thing less that the Platonic ideal; we must aim rather 
for a constitutional document that is designed to en- 
able the state to carry on its work of government to- 
day and in the foreseeable future with efficiency and 
economy and with minimum interference by unnec- 
essary restrictions. That is not to say that a state con- 
stitution should be so narrowly concerned with the 
state's immediate problems as to turn it effectively 
into a prescriptive code of laws for their solutions; 
rather, the state constitution should be an instrument 
of government that, like any good instrument or tool, 
is suited to the performance of many tasks and not 
just the immediate task at hand. Viewed in that light, 
we are likely to discover that a flexible and adaptable 
instrument which helps us in the solution of today's 
problems is likely to be Cexible and adaptable, with 
only minor modifications, in managing tomorrow's 
tasks as well. It is precisely the broad and flexible 
charters of an earlier day that are still useful in to- 

'This viewwas shared, at least in the past, by some academi- 
cians. See, e.g., Munro, An Ideal State Constitution 181 AN- 
NALS 1 (1935). 

day's circumstances, and it is the charters of the late 
nineteenth century which were too closely concerned 
with the solutions of many narrowly specific and im- 
mediate problems that have become obsolete and 
that interfere with contemporary solutions because 
of their mass of detail and resulting rigidity in scope. 

It is common to refer to a state constitution as an 
instrument of government, and it has been so charac- 
terized here. An instrument is a tool. The suitability 
and adaptability of a tool can only be gauged in the re- 
lationship to its set task. 

The Content of State Constitutions- 
The Need for Criteria of 
Inclusion and Exclusion 

There has long been common agreement that a 
state constitution should be brief and should limit it- 
self to "fundamentals," avoiding all "legislative" mat- 
ter. Little progress has been made, however, toward 
developing more definite guides to help the constitu- 
tion-maker in drawing the distinction. Unless he is to 
be content with the notion that "fundamental mat- 
ter" is matter which he wishes to include, and "legis- 
lative matter" is a term of opprobrium to stigmatize 
everything he wishes to keep he needs more 
specific criteria to aid him in determining what mat- 
ter is appropriate and what is inappropriate for inclu- 
sion in the state constitution. 

There are some, in fact, to whom the words "fun- 
damental" and "legislative" do seem to furnish a suf- 
ficient distinction, or who would rely heavily on the 
Constitution of the United States to make their point 
for them. Professor Munro, for example, has com- 
mented in a much cited article: 

A state constitution should confine it- 
self to fundamentals. This of course begs a 
question as to what one means by "funda- 
mentals." True enough, it is hard to define, 
but everybody knows what it means. Or, if 
any one does not, he need only read the Con- 
stitution of the United States to acquaint 
himself with an organic document which 
comes measurably near fulfilling the re- 
quirement.46 

It may be questioned, for example, how far the consti- 
tution for a government of delegated and limited 
powers can serve as a satisfactory model for the 
preparation of a constitution for a state government 

45V. O'Rourke D. Campbell, Constitution-Making in a De- 
mocracy 198-201 (1943) suggests that this is precisely the use 
made of the distinction at the 1938 New York Convention. 
46Mun1-o, An Ideal State Constitution, supra note 2, at 5. 



of plenary, inherent powers. The view that the 
national constitution furnishes an adequate guide, 
however, continues to receive some supp0rt.4~ 

In calling for constitutional inclusion of "funda- 
mental" or "basic" matter only, Professor Munro 
echoes earlier commentators, and is the forerunner 
of many later ones. In a review of four late nineteenth 
century state constitutions-two framed by older 
states, Mississippi and Kentucky, and two by states 
then recently admitted to the Union, Wyoming and 
Idaho, a contemporary observer commented: 

One of the most marked features of all 
recent State constitutions is the distrust 
shown of the Legislature. . . . 

Enough of these constitutions has been 
quoted to show their manifest faults, their 
verbosity, and their omissions. They all err in 
incorporating into the organic law matter 
that should have been left for legislation.. . . 
A constitution should affirm general princi- 
ples, leaving details to legislation.48 

All the sources reviewed which lay stress on the 
"fundamental"-"legislative" distinction appear to 
share a number of underlying assumptions: (1) that, 
although there may be an intermediate area of doubt, 
there is, on the one hand, a set of constitutional pro- 
visions which are clearly fundamental or basic, and 
that, on the other, there are provisions which are 
clearly more appropriate for legislation; (2) that the 
terms "fundamental" and "legislative" have more or 
less readily ascertainable and applicable content un- 
affected by time or place; (3) that a brief constitution, 
one that is limited to "fundamental" matters, is bet- 
ter than a long constitution that contains "legislative" 
detail. The position taken here is that these assump- 
tions are only partly true, and that a consideration of 
the problems and criteria of constitutional inclusion 
and exclusion must concern itself with a balancing of 
the purposes of the constitution and the needs of gov- 
ernment, rather than with an attempt to supply a 
fixed meaning for the valuative terms "fundamental" 
and "legislative." It is argued here that although 
there is a more or less agreed upon "core"area of 
constitutional content, criteria of inclusion and exclu- 
sion must take account of the needs of government as 

47E.g., R. Dishman, State Constitutions: The Shape of the 
Document 12 (New York: National Municipal League, 
1960). 
48Eaton, Recent State Constitutions, 6 Haw. L. Rev. 53, 
121, 122 (1892). 

conditioned by time and place. And although consti- 
tutional brevity has generally been found to be of ad- 
vantage to state government, it is only one of several 
values to be achieved, and not necessarily the most 
important one. To put the last point differently, the 
best state constitutions are usually brief-but they 
are not the best because they are brief, but because 
they best meet the needs of state government. 

Some Essential Considerations in the 
Development of Criteria 

The discussion which follows seeks to aid the 
framer of a state constitution in the determination of 
what subjects are appropriate for constitutional 
treatment, and how they are to be treated, including 
the degree of detail appropriate. Recognition must, 
of course, be given in such an endeavor, first, to the 
need for inclusion of certain "core" subjects which 
common experience and tradition support as basic for 
the proper functioning of state government, and sec- 
ond, to the practical necessity-depending on the 
particular circumstances in a state at a given time-of 
including other matters so important to the state as to 
call for constitutional treatment. 

This brings us to a consideration of the signifi- 
cance of treating a subject in the state constitution 
rather than leaving it to be dealt with by ordinary law. 
The significance is simply this: (1) it places the matter 
included in the constitution beyond change by normal 
law-making processes, and (2) it places it at the high- 
est level of the legal authority of the state. Self- 
evident as they may seem, the two effects of 
constitutional, rather than, for instance, statutory 
treatment of a subject bring with them a large array of 
consequences. The development of criteria for inclu- 
sion and exclusion thus becomes mainly an endeavor 
of weighing these consequences in particular con- 
texts. 

Without anticipating the detailed consideration 
of the matter, it must be recognized at the outset that 
the twin effects of constitutional treatment have con- 
sequences which, depending on the circumstances, 
may be considered beneficial or harmful. The endur- 
ing quality of a provision of the state constitution may 
protect a desirable policy from frivolous changes by 
the legislature, or it may delay or prevent the change 
to a new and better policy from one embedded in a 
constitution which is no longer responsive to current 
needs. The fact that a constitutional provision stands 
at the pinnacle of the state's legal authority may pro- 
tect a major interest of the people against encroach- 
ment by any branch of government, or it may nullify 
inconsistent laws or other governmental acts, regard- 
less of their intrinsic merit and regardless of the fact 
that changed circumstances may have given them a 
higher importance in a changed scheme of values. It 



ought to be added, too, that the beneficial conse- 
quences are usually intended, whereas the harmful 
ones are, more often than not, unintended and the 
result of changed circumstances. Inflexibility in the 
face of changed circumstances results in constitu- 
tional obsolescence and diminished power to act re- 
sponsibly on the part of government organs. These 
factors in turn breed constitutional instability as a 
consequences of the need for frequent amendment. 
In the light of these various possible consequences, 
the decision as to inclusion or exclusion of particular 
subjects in the constitution becomes a matter of 
weighing the advantages against the potential costs of 
inclusion. 

In Conclusion 
The basic inquiry in evaluating any proposal to 

include a particular subject or provision in a state 
constitution should be whether the value of embody- 
ing this proposal in higher law, beyond change by nor- 
mal lawmaking processes, is greater than the cost of 
so doing. In the balancing process necessary to reach 
a final decision, the importance of the provision to 
the people and to the effective government of the 
particular state must be weighed against the cost in 

terms of inflexibility, obsolescence, decreased re- 
sponsibility of the government, constitutional insta- 
bility and the nullification of inconsistent 
government action. In reaching a decision, considera- 
tion should also be given to whether the policy em- 
bodied in the proposal is one likely to endure, or 
whether it is likely to suffer rapid obsolescence by 
reason of societal or technological changes. Another 
factor to be considered is whether adequate means 
other than inclusion in the constitution are available 
to achieve the particular objective. 

It is clear that the criteria proposed will require 
difficult judgments of degree, and the factors taken 
into consideration may be evenly balanced. But in 
view of the fact that all of the provisions in state con- 
stitutions operate as limitations on the legislature 
and on the government as a whole, and in view of the 
fact that the cost of including a proposal is likely to be 
high in the terms described, the burden of proof con- 
cerning the need for inclusion should be squarely on 
its proponent, and any doubts on the issue should be 
resolved against inclusion and in favor of the freedom 
of government to respond to emerging problems 
without constitutional limitations, express or im- 
plied. 

Discussion Notes 
1. Is the argument that a proposal is not ap- 

propriate for constitutional treatment likely to 
convince the advocates of the proposal? Is this an 
argument that we can assume is applied consis- 
tently by constitution makers? See Robert F. Wil- 
liams, "The Anatomy of Law Reform: Dissecting a 
Decade of Change in Florida In Forma Pauperis 
Law," Stetson Law Review 12 (Winter 1983): 
385-386. 

2. Would the United States Constitution be an 
appropriate model to follow in drafting state con- 
stitutions? Why or why not? 

3. For another view of the proper principles to 
be included in a state constitution, see A.E. Dick 

Howard, " 'For the Common Benefit': Constitu- 
tional History in Virginia as a Casebook for the 
Modem Constitution-Maker," Mrginia Law Review 
54 (June 1968): 860-869. 

4. A well-known ex-Governor observed in 
1967: 

State constitutions, for so long the 
drag anchors of state progress, and perma- 
nent cloaks for the protection of special in- 
terests and points of view, should be re- 
vised or rewritten into more concise state- 
ments of principle. 

Terry Sanford, Storm Over the States (New 
York: McGraw-Hill, 1967), p. 189. 

Six Constitutional Patterns 

Daniel J. Elazar, 
"The Principles and Traditions 
Underlying State Constitutions" 

Publius: The Journal of Federalism 
12 (Winter 1982): 18-22. 

O CSF Associates, Philadelphia. 
Reprinted with permission of Publius. 

There appear to be six constitutional patterns 
among the American states. These patterns are 
rooted in the original constitutional conceptions of 
the founding era plus differences among the types 
and goals of pioneers who first settled the Northern, 
Middle, and Southern colonies of the New World. 
Subsequent migrations camed the constitutional 
ideas of these sections westward and, in some cases, 
resulted in significant changes as settlers mixed, con- 
fronted new environments and sets of governmental 
problems, and framed their constitutions at different 
times, thereby incorporating conceptions of govern- 
ment prevalent at the times of their writing. 



The Commonwealth Pattern 
The commonwealth pattern derives largely from 

the constitutions of the states of greater New Eng- 
land. They are basically philosophic documents de- 
signed first and foremost to set a direction for civil 
society and to express and institutionalize a theory of 
republican government. Based on seventeenth and 
eighteenth-century Puritan and Whiggish ideas 
about constitution making, this pattern is the oldest 
in America. It emphasizes the constitution as a cove- 
nant establishing a civil society and setting forth its 
frame of government. These constitutions, as brief or 
briefer than the federal document, concentrate on 
setting forth the philosophic basis for popular gov- 
ernment, guaranteeing the fundamental rights of the 
individual and delineating the elements of the state's 
government in a few broad strokes. Frames of gov- 
ernment in the classic American sense, they have 
shown greater longevity and, at least in the case of 
Massachusetts, greater longevity than the U.S. Con- 
stitution. 

Except for Vermont, none of the New England 
states has had more than two constitutions in its his- 
tory, and Vermont has had only three, the last being 
adopted in 1793. Their fundamental documents have 
not been treated lightly. Like the federal Constitu- 
tion, they have not been altered to reflect every new 
constitutional fad, but have remained general docu- 
ments reasonably adaptable to different times and 
needs. 

Eight states outside of New England whose po- 
litical character was formed by New Englanders have 
followed the commonwealth pattern. All are still op- 
erating under their original constitutions. Although 
the youngest among them-those admitted as states 
in the latter half of the nineteenth century-have 
somewhat longer constitutions than their sisters 
formed earlier, as a rule they are also relatively short. 
Their greater length is accounted for in the somewhat 
more detailed restrictions placed on the institutions 
of state government and in the granting of constitu- 
tional status to state educational and welfare institu- 
tions. 

Minnesota's constitution is a good example of 
this variation of the commonwealth pattern. Adopted 
in 1858 when Minnesota attained statehood, it is 
about 40 percent longer than that of Massachusetts, 
but still ranks among the shorter constitutions. The 
additional material in the Minnesota constitution 
consists of more explicit delineations of the powers 
and duties of state officers and clear provisions for 
schools, taxes, banking, highways, and legislative ap- 
portionment. 

fluenced, including most of the very large ones). 
These states have built their constitutions upon a se- 
ries of compromises required by the conflict of ethnic 
and commercial interests and ideals created by the 
flow of various streams of migrants into their territo- 
ries, and the early development of commercial cities. 

The pattern in each is much the same. As each 
stream of migrants has been able to demand a gov- 
ernment modeled after the one its people knew 
"back home" or a fundamental law that would protect 
its socioeconomic interests, the state's constitution 
has been replaced or revised accordingly. Most of the 
states in this category have had three to six constitu- 
tions apiece. These constitutions tend to be longer 
than those written in the commonwealth mold, pri- 
marily because the compromises written into them 
have had to be made explicit and presented in detail 
to soften potential conflicts between rival elements 
that have sharply divergent views of what is politically 
right and proper. 

Illinois is an example of this tradition. Illinois was 
organized as a state by southern settlers in 1818. They 
endowed the state with a brief document which then 
reflected the South's approach to constitution mak- 
ing. Then, in the 1830s, large numbers of New Eng- 
landers began to arrive in the state. As they 
consolidated their settlements, they wanted to adapt 
the Illinois government to their own needs. To do so, 
they needed to change the state constitution, particu- 
larly in regard to local government, public education 
and public welfare. In the 1840s, they successfully 
bargained with their fellow citizens from Southern 
and Middle state backgrounds to reach a compromise 
embodied in the Constitution of 1848. 

The compromise was seriously strained by the 
Civil War which almost rent Illinois as it did the Un- 
ion. In order to settle outstanding differences and re- 
store harmony, the state adopted a new constitution 
in 1870 which maintained the compromise of 1848, 
but restructured the institutions which embodied 
that compromise to allow for minority representation 
in each part of the state. Between 1870 and 1970, 
none of the several attempts to adopt a new constitu- 
tion succeeded, precisely because leaders of the 
state's important interests were afraid to upset the 
balance of forces established by the compromise. 
New interests were accommodated by constitutional 
amendments, initially granting home rule to Chicago 
in 1904, and a spate of modernizing amendments in 
the late 1950s. The cleavages of the Civil War era had 
sufficiently diminished by the late 1960s to enable a 
new constitutional convention to shape a document 
that is considered to be one of the most advanced in 
the country. 

The Commercial Republic Pattern The Southern Contractual Pattern 
A second pattern has prevailed in the Middle The Southern states developed a third pattern of 

states (the northern states just south of New England constitution making, one which began with a general 
and the states to the west of them which they have in- penchant for changing constitutions and was en- 



hanced by the need to do so because of the disruption 
of constitutional continuity caused by the Civil War. 
Except for North Carolina and Tennessee, none of 
the eleven states of the former Confederacy has had 
less than five constitutions, most of which embodied 
the constitutional changes of secession, reconstruc- 
tion and the restoration of white supremacy. Ala- 
bama, for example, adopted a constitution upon its 
admission to the Union in 1819, a revised document 
when it seceded form the Union in 1861, and still an- 
other when it sought to be restored to full rights in 
1865. Then it adopted two constitutions during Re- 
construction (1868 and 1875) and finally a constitu- 
tion ratifying white supremacy in 1901. Yet the Civil 
War is not solely responsible for the South's rela- 
tively casual attitude toward its fundamental char- 
ters. Of the five Southern states that did not secede, 
only West Virginia has had less than four constitu- 
tions. 

Constitutions of the Southern contractual pat- 
tern are unique in other and related ways. They are 
the only group to formally acknowledge the suprem- 
acy of the U.S. Constitution (a product of Recon- 
struction). At the same time, most of them contain 
(and retain) many provisions-particularly regarding 
elections, civil rights, and legislative apportion- 
ment-which have been invalidated by U.S. Supreme 
Court decisions. In general, the Southern contractual 
pattern has looked upon state constitutions as instru- 
ments designed to perpetuate a particular social sys- 
tem based on slavery or racial segregation. As 
political instruments, Southern state constitutions 
are designed to diffuse the formal allocation of 
authority among many offices in order to accommo- 
date the swings between oligarchy and factionalism 
characteristic of Southern state politics. Perhaps be- 
cause of the fluctuating balance of factions in many of 
the Southern states, their citizens have also been 
more tempted to write into their constitutions mate- 
rials normally included in ordinary legislation. 

Texas is a prime example of this pattern. The 
Lone Star State's first constitution, adopted in 1836, 
established the Republic of Texas. Then, in 1845, 
Texas adopted a new constitution to join the Union, 
another to join the Confederacy in 1861, a fourth to 
rejoin the Union in 1866, a fifth in 1869 to satisfy radi- 
cal Republican Reconstructionists, and a sixth in 
1876 to restore white supremacy and Democratic 
control and to limit state government, in part, by frag- 
menting power and establishing many independently 
elected offices. Indeed, the constitution includes an 
explicit statement of the principle of limited govern- 
ment. The Texas constitution is long, somewhat un- 
wieldy, not highly venerated, and contains 233 
amendments. Efforts to substantially revise the con- 
stitution failed at the polls in 1975. 

The Civil Code Pattern 

Louisiana is the one state that operates within a 
constitutional pattern of its own. Because of its origi- 
nal French background, its constitutions have been 
more like the basic civil codes of European coun- 
tries-long, detailed, and not particularly revered. 
The Pelican State has had eleven different constitu- 
tions since 1812. Its tenth constitution, adopted in 
1921, contained some 256,500 words, over six times as 
many as the average state document. As of 1965, it 
had been amended 439 times. The Louisiana consti- 
tutional tradition provides, in effect, a continuing ref- 
erendum on all basic governmental decisions in the 
state and its localities. In 1974, however, 36 percent 
of the registered voters turned out to adopt (by 58 
percent) a more modernized constitution containing 
only 29,704 words. 

The Frame of Government Pattern 

The fifth pattern is to be found exclusively 
among the less populated states of the Far West. In 
these states, the constitutions are frames of govern- 
ment first and foremost. They explicitly reflect the 
republican and democratic principles dominant in 
the nation in the late nineteenth century when their 
first constitutions were written, and then go on to 
specify the structure of state government and the dis- 
tribution of powers within it in the style of the times. 
Their constitutions tend to be business-like docu- 
ments of moderate length that reflect the relative ho- 
mogeneity of the states themselves. Indeed, among 
those states, only Oklahoma has a population of over 
two million and it has the longest constitution of the 
group, reflecting, in part, its Southern antecedents. 

Montana is a good example of this frame of gov- 
ernment pattern. Admitted as a state in 1889, its 
original constitution reflected the frame of govern- 
ment approach when it was at its height. In 1972, that 
state adopted a constitution after what experts in the 
field consider to be a model process of constitution 
writing and ratification. While the new constitution 
incorporates many of the recommendations of consti- 
tutional reformers, it also appears to remain faithful 
to the frame of government pattern, adapting it to 
late twentieth century ideas. 

The constitutional tradition of the Treasure 
State has tended to emphasize limited government 
except on certain matters of economic development. 
After World War 11, Montana emerged from almost a 
century of well-nigh colonial status under the control 
of the Anaconda Company and later, Montana 
Power. In part, the new constitution of 1972, which 
replaced the state's original document of 1889, sym- 
bolized the new independence of the state and the as- 
sertion of power by the general citizenry. 



The Managerial Pattern 

Alaska and Hawaii, the two newest states, reflect 
a sixth constitutional pattern, one developed in the 
last half of the twentieth century. Their constitutions 
come closest to fitting the model designed by today's 
constitutional reformers. This reform model empha- 
sizes conciseness, broad grants of powers to the state 
executive branch, and relatively few structural re- 
strictions on the legislature. Their constitutions also 
feature articles dealing with local government, natu- 
ral resource conservation, and social legislation. In all 
of this, they reflect the Hamiltonian managerial 

model, albeit without being aware of it. While, as a 
model, it is as old as the republic itself, only in the 
twentieth century has it entered the mainstream of 
American constitutional development and only in the 
newest states could it serve as the basis for their con- 
stitutional foundations. 

Alaska's constitution of 1956 must serve the na- 
tion's last land frontier and to some extent preserve it 
at a time when it is experiencing great pressures of 
modern economic development. Since statehood, its 
constitution has been amended fourteen times, in 
part to correct some of the excesses of the managerial 
approach. 

Discussion Notes 
1. Would it be likely that a state which had a 2. Would the type of pattern into which a 

constitution conforming to one of the patterns de- state's constitution fit be likely to influence the way 
scribed by Dr. Elazar could revise its constitution the courts interpreted the constitution? 
so as to fit a different pattern? 





Chapter 2 

States and Their Constitutions 
in the Federal System 



A. Introduction 

James Madison, in the Federalist, Number 45 Madison had unsuccessfully proposed that the 
federal Constitution authorize the Congress to veto 
any state law. See Charles F. Hobson, "The Negative 
on State Laws: James Madison, the Constitution and 

contended: 

The powers delegated by the proposed 
Constitution to the federal government are 
few and defined. Those which are to remain 
in the State governments are numerous and 
indefinite. The former will be exercised prin- 
cipally on external objects, as war, peace, ne- 
gotiation, and foreign commerce; with which 
last the power of taxation will, for the most 
part, be connected. The powers reserved to 
the several States will extend to all the ob- 
jects which, in the ordinary course of affairs, 
concern the lives, liberties, and properties of 
the people, and the internal order, improve- 
ment, and prosperity of the State. 

The operations of the federal govern- 
ment will be most extensive and important in 
times of war and danger; those of the State 
governments in times of peace and security. 
As the former periods will probably bear a 
small proportion to the latter, the State gov- 
ernments will here enjoy another advantage 
over the federal government. The more ade- 
quate, indeed, the federal powers may be 
rendered to the national defense, the less 
frequent will be those scenes of danger 
which might favor their ascendancy over the 
governments of the particular States. 

the Crisis in Republican Government," William and 
Mary Quarterly 36 (3d.Ser.) (April 1979): 215. 

Woodrow Wilson, Constitutional Government in 
the United States (New York: Columbia University 
Press, 1908), p. 173: 

The question of the relation of the states 
to the federal government is the cardinal 
question of our constitutional system . . . . It 
cannot, indeed, be settled by the opinion of 
any one generation, because it is a question 
of growth, and every successive stage of our 
political and economic development gives it 
a new aspect, makes it a new question. The 
general lines of definition which were to run 
between the powers granted to Congress 
and the powers reserved for the states, the 
makers of the Constitution were able to 
draw with their characteristic foresight and 
lucidity; but the subject matter of that defini- 
tion is constantly changing, for it is the life of 
the nation itself. . . . The old measures of the 
Constitution are every day to be filled with 
new grain as the varying crop of circum- 
stances comes to maturity. 



B. The Guarantee Clause 

Article N, Section 4, of Government, and shall protect each of 

U.S. Constitution them against Invasion; and on Application of 
the Legislature, or of the Executive (when 

The United States shall guarantee to the Legislature cannot be convened) against 
every State in this Union a Republican Form domestic violence. 

Discussion Notes 

1. See generally The Federalist, No. 21. What 
does the guarantee clause mean when it refers to a 
"Republican Form of Government"? See Robert 
E. Shalhope, "Toward a Republican Synthesis: 
The Emergence of an Understanding of Republi- 
canism in American Historiography," William and 
Mary Quarterly 29 (3d Ser.) (January 1972): 72, and 
Ruth H. Bloch, "The Constitution and Culture," 

William and Mary Quarterly 44 (3d Ser.) (January 
1987): 550. 

2. With respect to the guarantee clause, see 
William M. Wiecek, The Guarantee Clause of the 
United States Constitution (Ithaca: Cornell Univer- 
sity Press, 1972); Note, "A Niche for the Guaran- 
tee Clause," Harvard Law Review 94 (January 
1981): 681. 

3. Who decides whether a state's government 
is "republican"? 

Pacific States Telephone and 
Telegraph Company v. Oregon 

223 U.S. 118 (1912) 

MR. CHIEF JUSTICE WHITE delivered the 
opinion of the court. 

We premise by saying that while the controversy 
which this record presents is of much importance, it is 
not novel. It is important, since it calls upon us to de- 
cide whether it is the duty of the courts or the prov- 
ince of Congress to determine when a State has 
ceased to be republican in form and to enforce the 
guarantee of the Constitution on that subject. It is not 
novel, as that question has long since been deter- 
mined by this court conformably to the practice of the 
Government from the beginning to be political in 
character, and therefore not cognizable by the judi- 

cial power, but solely committed by the Constitution 
to the judgment of Congress. 

The case is this: In 1902 Oregon amended its con- 
stitution (Art. IV, Sec.1). This amendment while re- 
taining an existing clause vesting the exclusive 
legislative power in a General Assembly consisting of 
a senate and house of representatives added to that 
provision the following: "But the people reserve to 
themselves power to propose laws and amendments 
to the constitution and to enact or reject the same at 
the polls, independent of the legislative assembly, 
and also reserve power at their own option to approve 
or reject at the polls any act of the legislative assem- 
bly." Specific means for the exercise of the power 
thus reserved was contained in further clauses 
authorizing both the amendment of the constitution 
and the enactment of laws to be accomplished by the 
method known as the initiative and that commonly 
referred to as the referendum. As to the first, the in- 
itiative, it suffices to say that a stated number of vot- 



ers were given the right at any time to secure a 
submission to popular vote for approval of any matter 
which it was desired to have enacted into law, and 
providing that the proposition thus submitted when 
approved by popular vote should become the law of 
the State. The second, the referendum, provided for 
a reference to a popular vote, for approval or disap- 
proval, of any law passed by the legislature, such ref- 
erence to take place either as the result of the action 
of the legislature itself or of a petition filed for that 
purpose by a specified number of voters. 

In 1903 (Feb. 24, 1903, Gen. Laws 1903, p. 244) 
detailed provisions for the carrying into effect of this 
amendment were enacted by the legislature. 

By resort to the initiative in 1906 a law taxing cer- 
tain classes of corporations was submitted, voted on 
and promulgated by the Governor in 1906 (June 25, 
1906, Gen. Laws 1907, p. 7) as having been duly 
adopted. By this law telephone and telegraph compa- 
nies were taxed, by what was qualified as an annual li- 
cense, two per centum upon their gross revenue 
derived from business done within the State. Penal- 
ties were provided for non-payment, and methods 
were created for enforcing payment in case of delin- 
quency. 

The Pacific States Telephone and Telegraph 
Company, an Oregon corporation engaged in busi- 
ness in that State, made a return of its gross receipts 
as required by the statute and was accordingly as- 
sessed two per centum upon the amount of such re- 
turn. The suit which is now before us was commenced 
by the State to enforce payment of this assessment 
and the statutory penalties for delinquency. The peti- 
tion alleged the passage of the taxing law by resort to 
the initiative, the return made by the corporation, the 
assessment, the duty to pay and the failure to make 
such payment. 

The assignments of error filed . . . are all based 
upon the single contention that the creation by a 
State of the power to legislate by the initiative and 
referendum causes the prior lawful state government 
to be bereft of its lawful character as the result of the 
provisions of Sec. 4 of Art. IV of the Constitution, 
that "The United States shall guarantee to every 
State in this Union a Republican Form of Govern- 
ment. . . . This being the basis of all the contentions, 
the case comes to the single issue whether the en- 
forcement of that provision, because of its political 
character, is exclusively committed to Congress or is 
judicial in its character. Because of their absolute 

unity we consider all the propositions together, and 
therefore at once copy them. 

IV. 
"The initiative is in contravention of a republican 

form of government. Government by the people di- 
rectly is the attribute of a pure democracy and is sub- 
versive of the principles upon which the republic is 
founded. Direct legislation is, therefore, repugnant 
to that form of government with which alone Con- 
gress could admit a State to the Union and which the 
State is bound to maintain. 

"The Federal Constitution presupposes in each 
State the maintenance of a republican form of gov- 
ernment and the existence of state legislatures, to 
wit: Representative assemblies having the power to 
make the laws; and that in each State the powers of 
government will be divided into three departments: a 
legislature, and executive and a judiciary. One of 
these, the legislature, is destroyed by the initiative." 

. . . the contention, if held to be sound, would 
necessarily affect the validity, not only of the particu- 
lar statute which is before us, but of every other stat- 
ute passed in Oregon since the adoption of the 
initiative and referendum. And indeed the proposi- 
tions go further than this, since in their essence they 
assert that there is no governmental function, legisla- 
tive or judicial, in Oregon, because it cannot be as- 
sumed, if the proposition be well founded, that there 
is at one and the same time one and the same govern- 
ment which is republican in form and not of that char- 
acter. 

Do the provisions of Sec. 4, Art. IV, bring about 
these strange, farreaching and injurious results? That 
is to say, do the provisions of that Article obliterate 
the division between judicial authority and legislative 
power upon which the Constitution rests? In other 
words, do they authorize the judiciary to substitute its 
judgment as to a matter purely political for the judg- 
ment of Congress on a subject committed to it and 
thus overthrow the Constitution upon the ground 
that thereby the guarantee to the States of a govern- 
ment republican in form may be secured, a concep- 
tion which after all rests upon the assumption that 
the States are to be guaranteed a government repub- 
lican in form by destroying the very existence of a gov- 
ernment republican in form in the Nation. 



We shall not stop to consider the text to point out 
how absolutely barren it is of support for the conten- 
tions sought to be based upon it, since the repug- 
nancy of those contentions to the letter and spirit of 
that text is so conclusively established by prior deci- 
sions of this court as to cause the matter to be abso- 
lutely foreclosed. 

In view of the importance of the subject, the ap- 
parent misapprehension on one side and seeming 
misconception on the other suggested by the argu- 
ment as to the full significance of the previous doc- 
trine, we do not content ourselves with a mere 
citation of the cases, but state more at length than we 
otherwise would the issues and the doctrine ex- 
pounded in the leading and absolutely controlling 
case Luther v. Borden, 7 How.1. 

The case came from a Circuit Court of the 
United States. It was an action of damages for tres- 
pass. The case grew out of what is commonly known 
as the Dorr Rebellion in Rhode Island and the con- 
flict which was brought about by the effort of the ad- 
herents of that alleged government sometimes 
described as "the government established by a volun- 
tary convention" to overthrow the established char- 
acter government. The defendants justified on the 
ground that the acts done by them charged as a tres- 
pass were done under the authority of the charter 
government during the prevalence of martial law and 
for the purpose of aiding in the suppression of an 
armed revolt by the supporters of the insurrectionary 
government. The plaintiffs, on the contrary, asserted 
the validity of the voluntary government and denied 
the legality of the charter government. In the course 
of the trial the plaintiffs to support the contention of 
the illegality of the charter government and the legal- 
ity of the voluntary government "although that gov- 
ernment never was able to exercise any authority in 
the State nor to command obedience to its laws or to 
its officers," offered certain evidence tending to show 
that nevertheless it was "the lawful and established 
government," upon the ground that its powers to gov- 
ern have been ratified by a large majority of the male 
people of the State of the age of 21 years and upwards 
and also by a large majority of those who were enti- 
tled to vote for general officers cast in favor of a con- 
stitution" which was submitted as the result of a 
voluntarily assembled convention of what was alleged 
to be the people of the State of Rhode Island. The 
Circuit Court rejected this evidence and instructed 
the jury that as the charter government was the estab- 
lished state government at the time the trespass oc- 
curred, the defendants were justified in acting under 
the authority of that government. This court, coming 
to review this ruling, at the outset pointed out "the 
novelty and serious nature" of the question which it 
was called upon to decide. Attention also was at the 

inception directed to the far-reaching effect and 
gravity of the consequences which would be produced 
by sustaining the right of the plaintiff to assail and set 
aside the established government by recovering dam- 
ages from the defendantsfor acts done by them under 
the authority of and for the purpose of sustaining 
such established government. On this subject it was 
said (p. 38): 

"For, if this court is authorized to enter upon this 
inquiry as proposed by the plaintiff, and it should be 
decided that the charter government had no legal ex- 
istence during the period of time above mentioned, if 
it had been annulled by the adoption of the opposing 
government, then the laws passed by its legislature 
during that time, were nullities; its taxes wrongfully 
collected; its salaries and compensation to its officers 
illegally paid; its public accounts improperly settled; 
and the judgments and sentences of its courts in civil 
and criminal cases null and void, and the officers who 
carried their decisions into operation, answerable as 
trespassers, if not in some cases as criminals." 

Coming to review the question, attention was di- 
rected to the fact that the courts of Rhode Island had 
recognized the complete dominacy in fact of the char- 
ter government, and had refused to investigate the le- 
gality of the voluntary government for the purpose of 
decreeing the established government to be illegal, 
on the ground (p. 39) "that the inquiry proposed to be 
made belonged to the political power and not to the 
judicial; that it rested with the political power to de- 
cide whether the charter government had been dis- 
placed or not; and when that decision was made, the 
judicial department would be bound to take notice of 
it as the paramount law of the State, without the aid 
of oral evidence or the examination of witnesses, 
etc." It was further remarked: 

"This doctrine is clearly and forcibly stated in the 
opinion of the supreme court of the State in the trial 
of Thomas W. Dorr, who was the governor elected 
under the opposing constitution, and headed the 
armed force which endeavored to maintain its 
authority." 

Reviewing the grounds upon which these doc- 
trines proceeded, their cogency was pointed out and 
the disastrous effect of any other view was empha- 
sized, and from a point of view of the state law the 
conclusive effect of the judgments of the courts of 
Rhode Island was referred to. The court then came to 
consider the correctness of the principle applied by 
the Rhode Island courts, in the light of sec. 4 of Art. 
IV, of the Constitution of the United States. The con- 
tention of the plaintiff in error concerning that Arti- 
cle was, in substantial effect, thus pressed in 
argument: The ultimate power of sovereignty is in the 
people, and they in the nature of things, if the govern- 
ment is a free one, must have a right to change their 



constitution. Where in the ordinarv course no other 
means exists of doing so, that right of necessity em- 
braces the power to resort to revolution. As, how- 
ever, no such right it was urged could exist under the 
Constitution, because of the provision of sec. 4 of 
Art. IV, protecting each State on application of the 
legislature or of the executive, when the legislature 
cannot be convened, against domestic violence, it fol- 
lowed that the guarantee of a government republican 
in form was the means provided by the Constitution 
to secure the people in their right to change their gov- 
ernment, and made the question whether such 
change was rightfully accomplished a judicial ques- 
tion determinable by the courts of the United States. 
To make the physical power of the United States 
available, at the demand of an existing state govern- 
ment, to suppress all resistance to its authority, and 
yet to afford no method of testing the rightful charac- 
ter of the state government, would be to render peo- 
ple of a particular State hopeless in case of a wrongful 
government. It was pointed out in the argument that 
the decision of the courts of Rhode Island in favor of 
the charter government illustrated the force of these 
contentions, since they proceeded solely on the es- 
tablished character of that government and not upon 
whether the people had rightfully overthrown it by 
voluntarily drawing and submitting for approval a 
new constitution. It is thus seen that the propositions 
relied upon in this case were presented for decision in 
the most complete and most direct way. The court, in 
disposing of them, while virtually recognizing the co- 
gency of the argument in so far as it emphasized the 
restraint upon armed resistance to an existing state 
government, arising from the provision of sec. 4 of 
Art. IV, and the resultant necessity for the existence 
somewhere in the Constitution of a tribunal, upon 
which the people of a State could rely, to protect 
them from the wrongful continuance against their 
will of a government not republican in form, pro- 
ceeded to inquire whether a tribunal existed and its 
character. In doing this it pointed out that owing to 
the inherent political character of such a question its 
decision was not by the Constitution vested in the ju- 
dicial department of the Government, but was on the 
contrary exclusively committed to the legislative de- 
partment by whose action on such subject the judici- 
ary were absolutely controlled. The court said 
(p. 42): 

"Moreover, the canstitution of the United 
States, as far as it has provided for an emergency of 
this kind, and authorized the general government to 
interfere in the domestic concerns of a State, has 
treated the subject as political in its nature, and 
placed the power in the hands of that department. 

"The fourth section of the fourth article of the 
constitution of the United States provided that the 

United States shall guarantee to every State in the 
Union a republican form of government, and shall 
protect each of them against invasion; and on the ap- 
plication of the legislature or of the executive (when 
the legislature cannot be convened) against domestic 
violence. 

"Under this article of the constitution it rests 
with congress to decide what government is the estab- 
lished one in a State. For, as the United States guar- 
antee to each State a republican government, 
congress must necessarily decide what government is 
established in the State before it can determine 
whether it is republican or not. And when the sena- 
tors and representatives of a State are admitted into 
the councils of the Union, the authority of the gov- 
ernment under which they are appointed, as well as 
its republican character, is recognized by the proper 
constitutional authority. And its decision is binding 
on every other department of the government, and 
could not be questioned in a judicial tribunal. It is 
true that the contest in this case did not last long 
enough to bring the matter to this issue; and as no 
senators or representatives were elected under the 
authority of the government of which Mr. Dorr was 
the head, Congress was not called upon to decide the 
controversy. Yet the right to decide is placed there, 
and not in the courts." 

The fundamental doctrines thus so lucidly and 
cogently announced by the court, speaking through 
Mr. Chief Justice Taney in the case which we have 
thus reviewed, have never been doubted or ques- 
tioned since, and have afforded the light guiding the 
orderly development of our constitutional system 
from the day of the deliverance of that decision up to 
the present time. 

How better can the broad lines which distinguish 
these two subjects be pointed out than by considering 
the character of the defense in this very case? The de- 
fendant company does not contend here that it could 
not have been required to pay a license tax. It does 
not assert that it was denied an opportunity to be 
heard as to the amount for which it was taxed, or that 
there was anything inhering in the tax or involved in- 
strinsically in the law which violated any of its consti- 
tutional rights. If such questions had been raised they 
would have been justiciable, and therefore would 
have required the calling into operation of judicial 
power. Instead, however, of doing any of these things, 
the attack on the statute here made is of a whollydif- 
ferent character. Its essentially political nature is at 
once made manifest by understanding that the as- 



sault which the contention here advanced makes is 
not on the tax as a tax, but on the State as a State. It is 
addressed to the framework and political character of 
the government by which the statute levying the tax 
was passed. It is the government, the political entity, 
which (reducing the case to its essence) is called to 
the bar of this court, not for the purpose of testing 
judicially some exercise of power assailed, on the 
ground that its exertion has injuriously affected the 
rights of an individual because of repugnancy to some 
constitutional limitation, but to demand of the State 

Discussion Notes 

1. Would the decision in Pacific States Tele- 
phone preclude a state court from determining that 
some provision of a state constitution violated the 
federal guarantee clause? 

2. A recent commentator proposed that the 
guarantee clause be interpreted to require "as a 
matter of federal constitutional law, that the states 
either observe their own constitutions and laws or 
change them by legally valid procedures." Note, 
"The Rule of Law and the States: A New Interpre- 
tation of the Guarantee Clause," Yale Law Journal 

that it establish its right to exist as a State, republican 
in form. 

As the issues presented, in their very essence, 
are, and have long since by this court been, definitely 
determined to be political and governmental, and 
embraced within the scope of the powers conferred 
upon Congress, and not therefore within the reach of 
judicial power, it follows that the case presented is 
not within our jurisdiction, and the writ of error must 
therefore be, and it is, dismissed for want of jurisdic- 
tion. 

93 (January 1984): 561 (emphasis added). Is this a 
workable proposal? 

3. With respect to the "Dorr Rebellion," giv- 
ing rise to Luther v. Borden, discussed at length in 
Pacific States Telephone and Telegraph, see Geroge 
M. Dennison, The Dorr War: Republicanism on Trial 
1831 -1 861 (Lexington: 1975); Marvin Gettleman, 
The Don Rebellion: A Study in American Radical- 
ism, 1833-1949 (New York: 1973); John M. 
Schuchman, "The Political Background of the Po- 
litical-Question Doctrine: The Judges and the 
Dorr War," American Journal of Legal History 16 
(April 1972): 11 1. 



C. The Supremacy Clause 

Article VI, Clause 2, 
United States Constitution 

This Constitution, and the Laws of the 
United States which shall be made in Pursu- 
ance thereof; and all Treaties made, or 
which shall be made, under the Authority of 
the United States, shall be the supreme law 
of the land; and the Judges in every State 
shall be bound thereby, any Thing in the 
Constitution or laws of any State to the Con- 
trary notwithstanding. 

1. Conflict between 
State Constitutions and the 

Federal Constitution 

28 U.S.C. sec. 1257 provides: 

Final judgments or decrees rendered by 
the highest court of a State in which a deci- 
sion could be had, may be reviewed by the 
Supreme Court as follows: 

(2) By appeal, where is drawn in ques- 
tion the validity of a statute of any state on 
the ground of it being repugnant to the Con- 
stitution, treaties or laws of the United 
States, and the decision is in favor of its va- 
lidity. 

In Pruneyard Shopping Center v. Robins, 447 U.S. 74, 
79 (1980) the Court stated: 

We initially conclude that this case is 

a "statute" within the meaning of sec. 1257 
(2). 

Is there a difference in analysis when a state constitu- 
tional provision, rather than a state statute or admin- 
istrative practice, is challenged as violating the 
federal constitution? Read the next case with this in 
mind. 

Reitman v. Mulkey 
387 U.S. 369 (1967) 

MR. JUSTICE WHITE delivered the opinion of 
the Court. 

The question here is whether Art. I, sec. 26, of 
the California Constitution denies "to any person. . . 
the equal protection of the laws" within the meaning 
of the Fourteenth Amendment of the Constitution of 
the United States. Section 26 of Art. I, an initiated 
measure submitted to the people as Proposition 14 in 
a statewide ballot in 1964, provides in part as follows: 

Neither the State nor any subdivision or 
agency thereof shall deny, limit or abridge, 
directly or indirectly, the right of any person, 
who is willing or desires to sell, lease or rent 
any part of all of his real property, to decline 
to sell, lease or rent such property to such 
person or persons as he, in his absolute dis- 
cretion, chooses. 

The real property covered by sec. 26 is limited to 
residential property and contains an exception for 
state-owned real estate. 

The issue arose in two separate actions in the 
California courts, Mulkey v. Reitman and Prendergast 
v. Snyder. In Reitman, the Mulkeys, who are husband 
and wife and res~ondents here. sued under sections 

properly before us as an appeal under 28 
USC sec. 1257 (2). It has long been estab- 
lished that a state constitutional provision is . - - -  ~ L 



51 and 52 of the California Civil Code3 alleging that 
petitioners had refused to rent them an apartment 
solely on account of their race. An injunction and 
damages were demanded. Petitioners moved for 
summary judgment on the ground that sections 51 
and 52, insofar as they were the basis for the Mulkeys' 
action, had been rendered null and void by the adop- 
tion of Proposition 14 after the filing of the com- 
plaint. The trial court granted the motion and 
respondents took the case to the California Supreme 
Court. 

First, the court considered whether sec. 26 was 
concerned at all with private discriminations in resi- 
dential housing. This involved a review of past efforts 
by the California Legislature to regulate such dis- 
criminations. The Unruh Act, Civ. Code sections 
51-52, on which respondents based their cases, was 
passed in 1959. The Hawkins Act, formerly Health & 
Safety Code Sections 35700-35741, followed and pro- 
hibited discriminations in publicly assisted housing. 
In 1961, the legislature enacted proscriptions against 
restrictive covenants. Finally, in 1963, came the 
Rumford Fair Housing Act, Health & Safety Code 
Sections 35700-35744, superseding the Hawkins Act 
and prohibiting racial discriminations in the sale or 
rental of any private dwelling containing more than 
four units. That act was enforceable by the State Fair 
Employment Practice Commission. 

It was against this background that Proposition 
14 was enacted. Its immediate design and intent, the 
California court said, were "to overturn state laws 
that bore on the right of private sellers and lessors to 
discriminate," the Unruh and Rumford Acts, and "to 
forestall future state action that might circumscribe 
this right." This aim was successfully achieved: the 
adoption of Proposition 14 "generally nullifies both 
the Rumford and Unruh Acts as they apply to the 
housing market," and establishes "a purposed consti- 
tutional right to privately discriminate on grounds 
which admittedly would be unavailable under the 
Fourteenth Amendment should state action be in- 
volved." 

Cal. Civ. Code $5 51 and 52 provide in part as follows: "All 
persons within the jurisdiction of this State are free and 
equal, and no matter what their race, color, religion, ances- 
try, or national origin are entitled to the full and equal ac- 
commodations, advantages, facilities, privileges, or services 
in all business establishments of every kind whatsoever. 

"Whoever denies, or who aids, or incites such denial, or 
whoever makes any discrimination, distinction or restriction 
on account of color, race, religion, ancestry, or national ori- 
gin, contrary to the provisions of Section 51 of this code, is 
liable for each and every such offense for the actual dam- 
ages, and two hundred fifty dollars ($250) in addition 
thereto, suffered by any person denied the rights provided in 
Section 51 of this code." 

Second, the court conceded that the State was 
permitted a neutral position with respect to private 
racial discriminations and that the State was not 
bound by the Federal Constitution to forbid them. 
But, because a significant state involvement in pri- 
vate discriminations could amount to unconstitu- 
tional state action, Burton v. Wilmington Parking 
Authority, 365 U.S. 715, the court deemed it neces- 
sary to determine whether Proposition 14 invalidly 
involved the State in racial discriminations in the 
housing market. Its conclusion was that it did. 

To reach this result, the state court examined 
certain prior decisions in this Court in which discrimi- 
natory state action was identified. Based on these 
cases. . . it concluded that a prohibited state involve- 
ment could be found "even where the state can be 
charged with only encouraging," rather than com- 
manding discrimination. Also of particular interest to 
the court was MR. JUSTICE STEWART'S concur- 
rence in Burton v. Wilmington Parking Authority, 365 
U.S. 715, 726, where it was said that the Delaware 
courts had construed an existing Delaware statute as 
"authorizing" racial discrimination in restaurants and 
that the statute was therefore invalid. To the Califor- 
nia court "[tlhe instant case presents an undeniably 
analogous situation" wherein the State had taken af- 
firmative action designed to make private discrimina- 
tions legally possible. Section 26 was said to have 
changed the situation from one in which discrimina- 
tion was restricted "to one wherein it is encouraged, 
within the meaning of the cited decisions"; sec. 26 was 
legislative action "which authorized private discrimi- 
nation" and made the State "at least a partner in the 
instant act of discrimination. . . ." The court could 
"conceive of no other purpose for an application of 
section 26 aside from authorizing the perpetration of 
a purported private discrimination. . . ." The judg- 
ment of the California court was that sec. 26 uncon- 
stitutionally involves the State in racial 
discriminations and is therefore invalid under the 
Fourteenth Amendment. 

There is no sound reason for rejecting this judg- 
ment. Petitioners contend that the California court 
has misconstrued the Fourteenth Amendment since 
the repeal of any statute prohibiting racial discrimi- 
nation, which is constitutionally permissible, may be 
said to "authorize" and "encourage" discrimination 
because it makes legally permissible that which was 
formerly proscribed. But, as we understand the Cali- 
fornia court, it did not posit a constitutional violation 
on the mere repeal of the Unruh and Rumford Acts. 
It did not read either our cases or the Fourteenth 
Amendment as establishing an automatic constitu- 
tional bamer to the repeal of an existing law prohibit- 
ing racial discriminations in housing; nor did the court 
rule that a State may never put in statutory form an 



existing policy of neutrality with respect to private 
discriminations. What the court below did was first to 
reject the notion that the State was required to have a 
statute prohibiting racial discriminations in housing. 
Second, it held the intent of sec. 26 was to authorize 
private racial discriminations in the housing market, 
to repeal the Unruh and Rumford Acts and to create 
a constitutional right to discriminate on racial 
grounds in the sale and leasing of real property. 
Hence, the court dealt with sec. 26 as though it ex- 
pressly authorized and constitutionalized the private 
right to discriminate. Third, the court assessed the ul- 
timate impact of sec. 26 in the California environ- 
ment and concluded that the section would 
encourage and significantly involve the State in pri- 
vate racial discrimination contrary to the Fourteenth 
Amendment. 

The California court could very reasonably con- 
clude that sec. 26 would and did have wider impact 

mentioned neither the Unruh nor Rumford Act in so 
many words. Instead, it announced the constitutional 
right of any person to decline to sell or lease his real 
property to anyone to whom he did not desire to sell 
or lease. Unruh and Rumford were thereby pro tanto 
repealed. But the section struck more deeply and 
more widely. Private discriminations in housing were 
now not only free from Rumford and Unruh but they 
also enjoyed a far different status than was true be- 
fore the passage of those statutes. The right to dis- 
criminate, including the right to discriminate on 
racial grounds, was now embodied in the State's basic 
charter, immune from legislative, executive, or judi- 
cial regulation at any level of the state government. 
Those practicing racial discriminations need no 
longer rely solely on their personal choice. They 
could now invoke express constitutional authority, 
free from censure or interference of any kind from 

than a mere repeal of existing statutes. section 26 official sources. 
- -- 

Discussion Notes 
1. Would the outcome in Reitman have been 

different if the California housing discrimination 
laws had merely been repealed? Why would the 
technique of constitutional amendment have been 
chosen? 

2. Compare James v. Valtierra, 402 U.S. 137 
(1971); George Lefcoe, "The Public Housing Ref- 
erendum Case, Zoning, and the Supreme Court," 
California Law Review 59 (November 1971): 1384. 

Hunter v. Underwood 
471 U.S. 222 (1985) 

JUSTICE REHNQUIST delivered the opinion 
of the Court. 

We are required in this case to decide the consti- 
tutionality of Art. VIII, sec. 182, of the Alabama Con- 

3. In Reynolds v. Sims, 377 U.S. 533,584 (1964) 
the Supreme Court said, "With respect to the op- 
eration of the Equal Protection Clause, it makes 
no difference whether a State's apportionment 
scheme is embodied in its constitution or in statu- 
tory provisions." See also Fisk v. Jefferson Police 
Jury, 116 U.S. 131, 135 (1885); Railway Employees 
Dept. AFL v. Hanson, 351 U.S. 225, 232 (1956). 

stitution of 1901, which provides for the 
disenfranchisement of persons convicted of, among 
other offenses, "any crime . . . involving moral turpi- 
tude."2 Appellees Carmen Edwards, a black, and 
Victor Underwood, a white, have been blocked from 
the voter rolls pursuant to sec. 182 by the Boards of 
Registrars for Montgomery and Jefferson Counties, 
respectively, because they each have been convicted 
of presenting a worthless check. In determining that 
the misdemeanor of presenting a worthless check is a 

2Section 182 of the Alabama Constitution of 1901 provides: 
The following persons shall be disqualified 

both from registering, and from voting, namely: 
All idiots and insane persons; those who shall 

by reason of conviction of crime be disqualified 
from voting at the time of the ratification of this 
Constitution; those who shall be convicted of trea- 
son, murder, arson, embezzlement, malfeasance 
in office, larceny, receiving stolen property, ob- 
taining property or money under false pretenses, 
pe jury, subornation of pe jury, robbery, assault 
with intent to rob, burglary, forgery, bribery, as- 
sault and battery on the wife, bigamy, living in 

adultery, sodomy, incest, rape, miscegenation, 
crime against nature, or any crime punishable by 
imprisonment in the penitentiary, or of any infa- 
mous crime or crime involving moral turpitude; 
also, any person who shall be convicted as a va- 
grant or tramp, or of selling or offering to sell his 
vote or the vote of another, or of buying or offering 
to buy the vote of another, or of making or offering 
to make a false return in any election by the people 
or in any primary election to procure the nomina- 
tion or election of any person to any office, or of 
suborning any witness or registrar to secure the 
registration of any person as an elector. 



crime involving moral turpitude, the Registrars re- 
lied on opinions of the Alabama Attorney General. 

The predecessor to sec. 182 was Art. VIII, sec. 3, 
of the Alabama Constitution of 1875, which denied 
persons "convicted of treason, embezzlement of pub- 
lic funds, malfeasance in office, larceny, bribery, or 
other crime punishable by imprisonment in the peni- 
tentiary" the right to register, vote or hold public of- 
fice. These offenses were largely, if not entirely, 
felonies. The drafters of sec. 182, which was adopted 
by the 1901 convention, expanded the list of enumer- 
ated crimes substantially. . . . The drafters retained 
the general felony provision-"any crime punishable 
by imprisonment in the penitentiaryv-but also 
added a new catchall provision covering "any . . . 
crime involving moral turpitude." This latter phrase 
is not defined, but it was subsequently interpreted by 
the Alabama Supreme Court to mean an act that 
is " 'immoral in itself, regardless of the fact whether it 
is punishable by law. The doing of the act itself, and 
not its prohibition by statute fixes, the moral turpi- 
tude.' "Pippin v. State, 197 Ala. 613,616,73 So. 340, 
342 (1916) (quoting Fort v. Brinkley, 87 Ark. 400, 112 
S. W. 1084 (1908)). 

Section 182 on its face is racially neutral, apply- 
ing equally to anyone convicted of one of the enumer- 
ated crimes or a crime falling within one of the 
catchall provisions. Appellee Edwards nonetheless 
claims that the provision has had a racially discrimi- 
natory impact. The District Court made no finding on 
this claim, but the Court of Appeals implicitly found 
the evidence of discriminatory impact indisputable: 

The registrars' expert estimated that by 
January 1903 section 182 had disfranchised 
approximately ten times as many blacks as 
whites. This disparate effect persists today. 
In Jefferson and Montgomery ,Counties 
blacks are by even the most modest esti- 
mates at least 1.7 times as likely as whites to 
suffer disfranchisement under section 182 
for the commission of nonprison offenses. 

730 F. 2d, at 620. 

So far as we can tell the impact of the provision 
has not been contested, and we can find no evidence 
in the record below or in the briefs and oral argument 
in this Court that would undermine this finding by the 
Court of Appeals. 

Presented with a neutral state law that produces 
disproportionate effects along racial lines, the Court 

of Appeals was correct in applying the approach of 
Arlington Heights to determine whether the law vio- 
lates the Equal Protection Clause of the Fourteenth 
Amendment: 

[Olfficial action will not be held uncon- 
stitutional solely because it results in a ra- 
cially disproportionate impact. . . . Proof of 
racially discriminatory intent or purpose is 
required to show a violation of the Equal 
Protection Clause. 

429 U.S., at 264-265. 

See Washington v. Davis, 426 U.S. 229, 239 
(1976). Once racial discrimination is shown to have 
been a "substantial" or "motivating" factor behind 
enactment of the law, the burden shifts to the law's 
defenders to demonstrate that the law would have 
been enacted without this factor. See Mt. Healthy, 429 
U.S., at 287. 

Proving the motivation behind official action is 
often a problematic undertaking. SeeRogers v. Lodge, 
458 U.S. 613 (1982). When we move from an exami- 
nation of a board of county commissioners such as 
was involved in Rogers to a body the size of the Ala- 
bama Constitutional Convention of 1901, the diffi- 
culties in determining the actual motivations of the 
various legislators that produced a given decision in- 
crease. With respect to Congress, the Court said in 
United States v. O'Brien, 391 U.S. 367,383-384 (1968) 
(footnote omitted): 

Inquiries into congressional motives or 
purposes are a hazardous matter. When the 
issue is simply the interpretation of legisla- 
tion, the Court will look to statements by 
legislators for guidance as to the purpose of 
the legislature, because the benefit to sound 
decisionmaking in this circumstance is 
thought sufficient to risk the possibility of 
misreading Congress' purpose. It is entirely 
a different matter when we are asked to void 
a statute that is, under well-settled criteria, 
constitutional on its face, on the basis of 
what fewer than a handful of Congressmen 
said about it. What motivates one legislator 
to make a speech about a statute is not nec- 
essarily what motivates scores of others to 
enact it, and the stakes are sufficiently high 
for us to eschew guesswork. 

But the sort of difficulties of which the Court 
spoke in O'Brien do not obtain in this case. Although 
understandably no "eyewitnesses" to the 1901 pro- 
ceedings testified, testimony and opinions of histori- 
ans were offered and received without objection. 
These showed that the Alabama Constitutional Con- 
vention of 1901 was part of a movement that swept 



the vost-Reconstruction South to disenfranchise "A. Yes, sir, that's correct. 
blacks. See S. Hackney, Populism to Progressivism in 
Alabama 147 (1969); C. Vann Woodward, Origins of 
the New South, 1877-1913, pp. 321-322 (1971). The 
delegates to the all-white convention were not secre- 
tive about their purpose. John B. Knox, president of 
the convention, stated in his opening address: 

And what is it that we want to do? Why it 
is within the limits imposed by the Federal 
Constitution, to establish white supremacy 
in this State. 1 Official Proceedings of the 
Constitutional Convention of the State of 
Alabama, May 21st, 1901 to September 3rd, 
1901, p. 8 (1940). 

Indeed, neither the District Court nor appellants se- 
riously dispute the claim that this zeal for white su- 
premacy ran rampant at the convention. 

The evidence of legislative intent available to the 
courts below consisted of the proceedings of the con- 
vention, several historical studies, and the testimony 
of two expert historians. Having reviewed this evi- 
dence, we are persuaded that the Court of Appeals 
was correct in its assessment. The court's opinion 
presents a thorough analysis of the evidence and 
demonstrates conclusively that sec. 182 was enacted 
with the intent of disenfranchising blacks. We see lit- 
tle purpose in repeating that factual analysis here. At 
oral argument in this Court appellants' counsel es- 
sentially conceded this point, stating: "I would be very 
blind and naive [to] try to come up and stand before 
this Court and say that race was not a factor in the en- 
actment of Section 182; that race did not playa part in 
the decisions of those people who were at the consti- 
tutional convention of 1901 and I won't do that." Tr. 
of Oral Arg. 6. 

In their brief to this Court, appellants maintain 
on the basis of their expert's testimony that the real 
purpose behind sec. 182 was to disenfranchise poor 
whites as well as blacks. The Southern Democrats, in 
their view, sought in this way to stem the resurgence 
of Populism which threatened their power: 

"Q. The aim of the 1901 Constitution 
Convention was to prevent the resurgence 
of Populism by disenfranchising practically 
all of the blacks and a large number of 
whites; is that not correct? 

"A. Yes, sir. 

"Q. The idea was to prevent blacks from 
becoming a swing vote and thereby powerful 
and useful to some group of whites such as 
Republicans? 

"Q. The phrase that is quite often used 
in the Conventional is to, on the one hand 
limit the franchise to [the] intelligent and 
virtuous, and on the other hand to dis- 
enfranchise those [referred] to as 'corrupt 
and ignorant,' or sometimes referred to as 
the ignorant and vicious? 

"A. That's right. 

"Q. Was that not interpreted by the peo- 
ple at that Constitutional Convention to 
mean that they wanted to disenfranchise 
practically all of the blacks and dis- 
enfranchise those people who were lower 
class whites? 

"A. That's correct." 

"Q. Near the end of the Convention, 
John Knox did make a speech to the Conven- 
tion in which he summarized the work of the 
Convention, and in that speech is it not cor- 
rect that he said that the provisions of the 
Suffrage Article would have a disproportion- 
ate impact on blacks, but he disputed that 
that would be [a] violation of the Fifteenth 
Amendment? 

"A. Yes, sir, that is true. Repeatedly 
through the debates, the delegates say that 
they are interested in disfranchising blacks 
and not interested in disfranchising whites. 
And in fact, they go out of their way to make 
that point. . . . But the point that I am trying 
to make is that this is really speaking to the 
galleries, that it is attempting to say to the 
white electorate that must ratlfy this consti- 
tution what it is necessary for that white elec- 
torate to be convinced of in order to get 
them to vote for it, and not merely echoing 
what a great many delegates say. . . . [I]n gen- 
eral, the delegates aggressively say that they 
are not interested in disfranchising any 
whites. I think falsely, but that's what they 
my. 

"Q. So they were simply trying to over- 
play the extent to which they wanted to dis- 
enfranchise blacks, but that they did desire 
to disenfranchise practically all of the 
blacks? 

"A. Oh, absolutely, certainly." Cross- 
examination of Dr. J. Mills Thornton, 4 Re- 
cord 73-74, 80-81. 

Even were we to accept this explanation as correct, it 
hardly saves sec. 182 from invalidity. The explanation 



concedes both that discrimination against blacks, as 
well as against whites, was a motivating factor for the 
provision and that sec. 182 certainly would not have 
been adopted by the convention or ratified by the 
electorate in the absence of the racially discrimina- 
tory motivation. 

At oral argument in this Court, appellants' coun- 
sel suggested that, regardless of the original purpose 
of sec. 182, events occurring in the succeeding 80 
years had legitimated the provision. Some of the 
more blatantly discriminatory selections, such as as- 

sault and battery on the wife and miscegenation, have 
been struck down by the courts, and appellants con- 
tend that the remaining crimes -felonies and moral 
turpitude misdemeanors-are acceptable bases for 
denying the franchise. Without deciding whether sec. 
182 would be valid if enacted today without any im- 
permissible motivation, we simply observe that its 
original enactment was motivated by a desire to dis- 
criminate against blacks on account of race and the 
section continues to this day to have that effect. As 
such, it violates equal protection under Arlington 
Heights. 

The judgment of the Court of Appeals is Af- 
firmed. 

Discussion Notes 

1. For background on the 1901 Alabama Con- 
stitution's suffrage provisions, see Malcolm Cook 
McMillan, Constitutional Development in Alabama, 
1798-1901: A Study in Politics, the Negro, and Sec- 
tionalism (Chapel Hill: University of North Caro- 
lina Press, 1955), pp. 263-359. 

2. The Court refers to state "law" when con- 
sidering the validity of this state constitutional 
provision. Should the court approach a state con- 

stitutional provision with more deference than a 
mere state law? 

3. In an earlier challenge to another provision 
of Alabama's constitution providing for racial ex- 
clusion of voters a lower court struck down the 
provision and the Supreme Court affirmed. "Mr. 
justice Reed, in view of the fact that a constitu- 
tional provision of a state is involved . . . is of the 
opinion that probable jurisdiction should be noted 
and the case set down for argument." Davis v. 
Schnell, 336 U.S. 933 (1949). 

Trombetta v. State of Florida 
353 F. Supp. 575 (M.D. Fla. 1973) 

Opinion and Order 
HODGES, District Judge. 
At the time this suit was filed the plaintiffs were 

members of the Florida Legislature and the Congress 
had just submitted for ratification by the state a pro- 
posed Twenty-Seventh Amendment to the Federal 
Constitution. Plaintiffs complained that legislative 
action on the proposed amendment was impeded by 
Article X, Section 1 of the Florida Constitution of 
1968 (25 F.S.A. p. 729), and they sought a summary 
decree declaring that provision to be repugnant to 
Articles V and VI of the Constitution of the United 
States. The challenged section of the Florida Consti- 
tution prescribes: 

Sec. 1. Amendments to United States 
Constitution. "The legislature shall not take 
action on any proposed amendment to the 
constitution of the United States unless a 
majority of the members thereof have been 
elected after the proposed amendment has 
been submitted for ratification." 

Tracing the origin of Article X, Section 1 of the 
Florida Constitution is not only an interesting ven- 
ture into national history, it also serves to clearly 
point the way to the only proper application of the 
Supreme Court decisions which control the constitu- 
tional issue. 

During the Reconstruction Era following the 
Civil War the state governments within the Confed- 
eracy were subordinate to the War Department. 
These states were arranged in five military districts 
and all, except Tennessee, were placed under mili- 
tary rule.3 In January, 1870, the Tennessee Legisla- 
ture called a convention to draft a new state 
constitution. The result was a redraft of the state's ex- 
isting constitution with certain changes suggested by 
recent events4 which included, of course, the circum- 
stances prevailing in the south at the time of the rati- 
fication of the Thirteenth, Fourteenth and Fifteenth 
Amendments. See Coleman v. Miller, supra. Thus, 
one of the additions to the Tennessee Constitution of 
1870 was Article 2, Section 32, which provided as fol- 
lows: 

3See R. Henry, The Story of Reconstruction, at 219 (1963); 
E. McPherson, The United States During Reconstruction, 
at iii (1969). 
4See Henry, at 402. 



Sec. 32. Amendments to Constitution of 
United States. No Convention or General 
Assembly of this State shall act upon any 
amendment of the Constitution of the 
United States proposed by Congress to the 
several States; unless such Convention or 
General Assembly shall have been elected 
after such amendment is submitted." 

Shortly following Reconstruction the electorate 
of Florida adopted this state's Constitution of 1885. 
Article XVI, Section 19 of that document was identi- 
cal to Article 2, Section 32 of the Tennessee Consti- 
tution. and there can be no doubt that the latter 
inspired the former. Article XVI, Section 19 of the 
Florida Constitution of 1885 thereafter remained in 
effect until 1968 when it was slightly revised and car- 
ried forward as Article X, Section 1 of the Florida 
Constitution of 1968, i.e., the provision now being 
considered. 

A determination of the case turns upon the ap- 
plication of two Supreme Court decisions, Hawke v. 
Smith, 253 U.S. 221, 40 S.Ct.495, 64 L.Ed. 871 
(1920); and Leser v. Garnett, 258 U.S. 130, 42 S.Ct. 
217,66 L.Ed. 505 (1922). 

In Hawke the plaintiff sought to enjoin the Ohio 
Secretary of State from preparing a ballot allowing 
the people to vote on the Eighteenth Amendment. 
The Ohio Constitution provided for a referendum on 
any action of the legislature ratifying a proposed 
amendment to the Federal Constitution. The Court 
held the Ohio Constitution provision to be invalid, 
establishing the principle that the action of a state 
legislature in ratifying an amendment to the Federal 
Constitution is a purely Federal function under Arti- 
cle V transcending any limitation sought to be im- 
posed by the people of a state through their own 
constitution. 

If Hawke was the only expression of the Court on 
this subject I would have no difficulty whatever in dis- 
tinguishing the decision on its facts as well as in prin- 
ciple. The Ohio Constitution patently attempted to 
remove its legislature as the agent of Ohio in the rati- 
fication process, and this was correctly observed to be 
in direct conflict with Article V. The Florida provi- 
sion, however, leaves full authority in the legislature 
while safeguarding the rights of a constituency to ex- 
press itself concerning so vital a matter as a change in 
the constitution. This, to me, is not only salutary but 
in complete harmony with Article V. While the legis- 
lature, and only the legislature, can perform the Fed- 
eral function, it necessarily acts in such capacity as 

the agent of the people of the state; or, indeed, it 
might not act at all.5 

Any effort to distinguish Hawke is rendered fu- 
tile, however, by the Court's decision two years later 
in Leser. Ratification of the Nineteenth, Women's 
Suffrage Amendment had been proclaimed on 
August 26,1920. A suit was then brought in Maryland 
to disqualify two women registrants. The thrust of the 
action was a wholesale attack upon the validity of the 
ratification of the Amendment in several states. The 
opinion of the Court did not particularize these con- 
tentions or specifically identify the individual states 
involved. Rather, it summarily disposed of the issues 
as follows (258 U.S. at 136-137, 42 S.Ct. at 217): 

The second contention is that in the 
Constitutions of several of the 36 states 
named in the proclamation of the Secretary 
of State there are provisions which render 
inoperative the alleged ratifications by their 
Legislatures. The argument is that by reason 
of ihese specific pr&isions the ~e~is la tu res  
were without power to ratify. But the func- 
tion of a state Legislature in ratifying a pro- 
posed amendment to the federal 
Constitution, like the function of Congress 
in proposing the amendment, is a federal 
function derived from the federal Constitu- 
tion; and it transcends any limitations sought 
to be imposed by the people of a state. [Cit- 
ing Hawke] 

Thus, the Leser opinion per se adds very little to 
the teaching of Hawke. Examination of the precise 
contentions presented to the Court, however, reveals 
that the ratification in Tennessee was a principal tar- 
get in view of Article 2, Section 32 of the Tennessee 
Constitution of 1870 (See 66 L.Ed. at 507-508). In net 
effect, therefore, the Leser Court specifically ex- 
tended and applied the principle of Hawke to the very 
provision now embodied in Article X, Section 1 of the 
Florida Constitution of 1968, and it goes without say- 
ing that this Court is bound by that decision. 

Article X, Section 1, of the Florida Constitution 
of 1968 is hereby declared to be unconstitutional and 
void. 

5The proposed child labor amendment of 1924, for example, 
may yet be outstanding since Congress imposed no time 
limit upon ratification. See, Coleman v. Miller, supra. The 
present Congressional practice of specifying a limitations 
period of seven years upon the ratification process is obvi- 
ously intended to settle amendment questions, one way or 
another, by a day certain; but this too is entirely consistent 
with the deliberative consideration contemplated by the 
Florida Constitution in view of the length of time allowed. 



Discussion Notes 
1. For the earlier procedural history of the 2. For a somewhat similar case in Illinois, see 

Trombetta case, which might have led to ratifica- Dyer v. Blair, 390 F. Supp. 1291 (N.D. Ill. 1975). 
tion of the Equal Rights Amendment in Florida in 3. Under the analysis in Trombetta, could a 
1972, see Trombetta v. Florida, 339 F. Supp. 1359 state legislature provide for a non-binding refer- 
(M. D. Fla. 1972). See also, Note, "The Process of endum on a proposed federal constitutional 
Constitutional Amendment," Columbia Law Re- amendment? See Kimble v. Swackhamer, 584 P. 2d 
view 79 (January 1979): 106. 161 (Nev. 1978), stay denied 439 U.S. 1385 (1978). 

2. Conflict with Federal Statute 

State of North Carolina ex rel. 
Morrow v. Califano 

445 F. Supp. 532 (E.D.N.C. 1977) 

Opinion and Order 
RUSSELL, Circuit Judge, LARKINS, Chief 

District Judge, and DUPREE, District Judge. 
This is a suit against the Secretary of Health, 

Education and Welfare challenging the constitution- 
ality of the National Health Planning and Resources 
Development Act of 1974,42 U.S.C. sec. 300k et seq. 
(hereinafter referred to as "the Act"). The original 
complainant was the State of North Carolina. Later, 
interventions by the American Medical Association, 
the North Carolina Medical Society, as well as by the 
State of Nebraska, were allowed. 

The attack by North Carolina on the Act focuses 
primarily on the requirement thereunder that any 
State, in order to qualify for financial grants under 
the federal health programs, should establish a State 
Health Planning and Development Agency, which, 
among other things, should "administer a State cer- 
tificate of need program [satisfactory to the Secre- 
tary] which applies to new institutional health 
services proposed to be offered or developed within 
the State" and under which "only those services, fa- 
cilities, and organizations found to be needed shall be 
offered or developed in the State." And the reason 
for the State's concern is found in the decision of its 
own Supreme Court that a certificate of need statute 
as required under the Act "is in excess of the constitu- 
tional power of the Legislature." In Re Certificate of 
Need for Aston Park Hosp., Znc., 282 N.C. 542, 193 
S.E.2d 729, 733 (1973). Absent a constitutional 
amendment, the State argues it would be required by 
the challenged provision of the Act to forfeit its right 
to participate in some forty-odd federal financial as- 
sistance health programs. It contends that, under 
these circumstances, the requirement represents an 

effort to compel the State to amend its constitution 
and thus constitutes an unconstitutional interference 
with the State's legislative and constitutional proc- 
esses violative of the principles of federalism and 
state sovereignty, as guaranteed under the due proc- 
ess clause, the Tenth Amendment and the Guaranty 
Clause of Article IV, Section 4 of the Constitution. 

As we have said, the primary attack of the plain- 
tiff North Carolina relates to the certificate of need 
requirement in the Act. In making such an attack, the 
plaintiff concedes that, in the exercise of a valid 
spending power, the federal government may impose 
terms and conditions upon fiscal grants allotted by it 
among the states. King v. Smith (1968) 392 U.S. 309, 
88 S.Ct. 2128, 20 L.Ed.2d 1118; Oklahoma v. Civil 
Service Comm'n (1947) 330 U.S. 127,67 S.Ct. 544,91 
L.Ed. 794. Nor does the plaintiff dispute the validity 
of federal appropriations to promote the public 
health under the general welfare clause. Its attack on 
the certificate of need requirement is that, while 
Congress may attach conditions to federal grants to 
the states, such conditions may not be arbitrary, may 
not be unrelated to the legitimate purposes of federal 
health legislation, and may not invade the sovereign 
rights of states. 

The Act as a whole had as one of its basic pur- 
poses the more efficient and economical uses of 
health services. It grew out of a Congressional con- 
cern that the many unneeded hospital beds available 
in the nation imposed an unnecessarily exorbitant fi- 
nancial burden on the furnishing of required health 
care, and that there was an uneven distribution of 
health care facilities, resulting in some areas being 
over supplied and others being woefully defi~ient .~ It 
sought through a national health planning policy to 
provide for the development of a program for dealing 
with the "maldistribution of health care facilities and 
manpower" and to "authorize financial assistance for 
the development of resources to further that pol- 

2See U.S. Code Congr. & Admn. News, 93rd Cong., 26 Sess., 
1974, pp. 7878-9. 



icy."3 An integral part of such a program was the cer- 
tificate of need requirement which the plaintiff as- 
sails. The State health planning and development 
agency, authorized under the Act, was to "[slerve as 
the designated planning agency of the State [to] * * * 
(B) administer a State certificate of need program 
which [should apply] to new institutional health serv- 
ices proposed to be offered or developed within the 
State and which is satisfactory to the Secretary. Such 
program shall provide for review and determination 
of need prior to the time such services, facilities, and 
organizations are offered or developed * * *, and pro- 
vide that only those services, facilities, and organiza- 
tions found to be needed shall be offered or 
developed in the State."4 

We perceive nothing unconstitutional either in 
the purposes of the Act or in the condition thereby at- 
tached to health grants made to the States under fed- 
eral health programs. Without question Congress in 
making grants for health care to the States, should be 
vitally concerned with the efficient use of the funds it 
appropriates for that purpose. It had a perfect right 
to see that such funds did not cause unnecessary in- 
flation in health costs to the individual patient. It cer- 
tainly had the power to attach to its grants conditions 
designed to accomplish that end. 

The plaintiff argues that however valid such 
power may be generally, this power of the federal 
government to attach conditions to grants to the 
States is not an unlimited one and may not be 
stretched to validate "coercive" conditions. That it 
urges is the necessary consequence of the require- 
ment of a State certificate of need law. In support of 
this argument, it relies primarily on Steward Machine 
Co. v. Davis (1937) 301 U.S. 548, 57 S.Ct. 883 81 
L.Ed. 1279. In Steward, the Court recognized that to 
hold "motive or temptation [on the part of a State to 
comply with a condition attached to a federal appro- 
priation grant] is [to be construed as] equivalent to 
coercion is to plunge the law in endless difficulty."5 It 
accordingly declared as a general rule, that whenever 
the condition attached by Congress to an appropria- 
tion grant available to the States relates to a "legiti- 
mately national" purpose, inducement or temptation 
to conforms does not go beyond the bounds of the 
federal government's legitimate spending power and 
is not coercion in any constitutional sense.7 

342 U.S. C. & 300k(aX3XB) and (b). 
442 U.S.C. & 300m 2(aX4XA),(B). 
"301 U.S. at 589, 590, 57 S.Ct. at 893. 
OIn our recent opinion in State ofMaryland v. Environmental 
Protection Ag. (4th Cir. 1975)530 F.2d 215 at 228, vacatedand 
remanded 429 U.S. 1036,97 S.Ct. 728,50 L.Ed 766; we spoke 
of these inducements as "[tlhe alternative whip of economic 
pressure and seductive favor," which are legitimate under 
the constitutional spending power. 
7301 U.S. at 591, 57 S.Ct. 883. 

It is not to be assumed that the plaintiff would ar- 
gue that fiscal support for a national health program 
is not a legitimate national interest, which will sup- 
port a federal grant to the States. Were it to do so, it 
would undercut the very basis of its action, which 
seeks to secure the benefits of such grants without 
compliance with the challenged condition. Accepting 
then the premise that such federal support is consti- 
tutionally valid, it would seem manifest that the fed- 
eral government could validly attach a condition 
which was intended to assure the efficient use of the 
funds so granted. Such a condition would certainly re- 
late to the legitimate national interest in health. So 
viewed, it would satisfy the standard phrased by Jus- 
tice Cardozo in Steward and would be no more oner- 
ous on States than countless other federal programs 
in other fields, such as highways, etc. 

The plaintiff, North Carolina, would, however, 
find the condition coercive under the unique circum- 
stances applicable to it. This situation arises because 
the Supreme Court of North Carolina, by declaring 
that the Constitution of North Carolina, as it pres- 
ently exists, proscribes the creation and operation of 
a state certificate of need mechanism. As a result of 
that ruling North Carolina is threatened with a future 
loss of federal aid under some forty-two federal 
health assistance programs, a loss which can only be 
avoided by a constitutional amendment. When a leg- 
islative condition operates that drastically upon a 
State, the plaintiff contends, it becomes "coercive," 
and not simply inducement. It is unfortunate that its 
Constitution, as presently phrased and interpreted, 
might prevent compliance by North Carolina with the 
federally established condition. Simply because one 
State, by some oddity of its Constitution may be pro- 
hibited from compliance is not sufficient ground, 
though, to invalidate a condition which is legitimately 
related to a national interest sought to be achieved by 
a federal appropriation and which does not operate 
adversely to the rights of the other States to comply. 
Were this not so, any State, dissatisfied by some valid 
federal condition on a federal grant could thwart the 
congressional purpose by the expedient of amending 
its Constitution or by securing a decision of its own 
Supreme Court. The validity of the power of the fed- 
eral government under the Constitution to impose a 
condition of federal grants made under a proper Con- 
stitutional power does not exist at the mercy of the 
State Constitutions or decisions of State Courts. 
Moreover, the "coercive" effect of a termination of 
federal assistance on the plaintiff North Carolina 
seems quite unreal. The actual loss to North Carolina 
should it lose all federal assistance health grants 
would be less than fifty million dollars; in 1974, its 
State revenues totaled some 3.1 billion dollars. The 



impact of such loss could hardly be described as 
"catastrophic" or "coercive." 

It must be remembered that this Act is not com- 
pulsory on the State. Unlike the legislation faulted in 
State of Maryland v. Environmental Protection Ag., 
supra, 530 F.2d 215, it does not impose a mandatory 
requirement to enact legislation on the State; it gives 
to the states an option to enact such legislation and, in 
order to induce that enactment, offers financial assis- 
tance.9 Such legislation con-forms to the pattern 
generally of federal grants to the states and is not "co- 
ercive" in the constitutional sense. 

It is true that the assailed condition contemplates 
that the state certificate of need program will apply to 
all health facilities constructed or expanded in the 
State. It will therefore cover the construction of new, 
or the expansion of existing health facilities, whether 
publicly orprivately owned and financed. It is obvious, 
though, that, if only public construction were covered 
by the certificate of need program, the public interest 
in avoiding unnecessary increases in health care by 
reason of the addition of unneeded additional facili- 
ties could be thwarted by private construction. For 
this reason, every court which has considered the 
constitutional validity of state certificate of need laws 
has found that the inclusion of private construction 
within the law's coverage valid and reasonable, save 

gMarsachusetts v. Mellon (1923) 262 US. 447,480,43 S.Ct. 
597,67 LEd. 1078. 

in the North Carolina case already cited. . . . We find 
the reasoning of these cases sound, as applied to this 
Act. 

We find equally unpersuasive that this Act, with 
its certificate of need condition, threatens "the integ- 
rity of a recognized state government" and the "Re- 
publican form of government" and is therefore 
violative of the Guaranty Clause of the Constitution, 
Article IV, Section 4, or the Tenth Amendment. As 
we have already observed, the statutory condition on 
which the plaintiff directs its attack is not mandatory 
but is to be adopted or not at the option of the State 
and its burden on the State, if it should operate to ter- 
minate the plaintiffs right to participate under the 
federal health assistance programs, would not be co- 
ercive.10 

loplaintiff cites National League of Cities v. Usery (1976) 426 
U.S. 833,96 S.Ct. 2465,49 L.Ed.2d 245. That case is not in 
point. It involved whether the Commerce Clause authorized 
a wage-hour amendment covering the employees of states 
or their subdivisions. We do not have such a direct regula- 
tion here; neither is the constitutional basis for the condition 
the Commerce Clause. The constitutional authorization in 
this case is the "spending power." See Note, Applying the 
Equal Pay Act to State and Local Government: The Effect of 
National League of Cities v. Usery, 125 U.Pa.L.Rev. 665 at 
676. In Usety, the Court was careful to point out that it was 
not considering the validity of the federal legislation under 
that power. The limited application of Usery was recognized 
in Usery v. Charleston County School District (4th Cir. 1977) 
558 F.2d 1169. 

Discussion Notes 

1. The Califano case was affirmed in a memo- 
randum opinion by the United States Supreme 
Court, 435 U.S. 962 (1978). 

2. Prior to the enactment of the National 
Health Planning and Resources Development Act 

Such requirement establishes a mo- 
nopoly in the existing hospitals contrary 
to the provisions of Article I, sec. 34 of the 
Constitution of North Carolina and is a 
grant to them of exclusive privileges for- 
bidden by Article I, sec. 32. 

of 1974, the ~ o r t h  Carolina Supreme-court de- See Note, "Hospital Regulation After Aston 
cided In re Certificate of Need for Aston Park Hospi- Park: Substantive Due Process in North Caro- 
tal, Znc., 282 N.C. 542,193 S.E. 2d 729,736 (1973). lina," North Carolina Law Review 52 (March 1974): 
It held that state certificate of need legislation was 763. For consideration of similar matters of eco- 
unconstitutional. Among other re,asons, it con- nomic regulation under state constitutions, see 
cluded: Chapter 3, Section E. 

hour provisions to state and local government employ- 
ees. 

a. Note on The Court observed: 

Garcia v. It is one thing to recognize the authority 
Sun Antonio Metropolitan Transit Authority of Congress to enact laws regulating individ- 

ual businesses necessarily subject to the dual 
National League of Cities v. Usery, 426 U.S. 833 sovereignty of the government of the Nation 

(1976), discussed in footnote 10 of the Califano case, and of the State in which they reside. It is 
invalidated a congressional extension of the Fair La- quite another to uphold a similar exercise of 
bor Standards Act's minimum wage and maximum congressional authority directed, not to pri- 



vate citizens, but to the State as States. We 
have repeatedly recognized that there are 
attributes of sovereignty attaching to every 
state government which may not be impaired 
by Congress, not because Congress may lack 
an affirmative grant of legislative authority 
to reach the matter, but because the Consti- 
tution prohibits it from exercising the 
authority in that manner. 

426 U.S. at 845. 

It held: 

Our examination of the effect of the 
1974 amendments as sought to be extended 
to the States and their political subdivisions, 
satisfies us that both the minimum wage and 
the maximum hour provisions will impermis- 
sibly interfere with the integral governmen- 
tal functions of these bodies. 

426 U.S. at 851. 

. . . States as States stand on a quite different 
footing from an individual or a corporation 
when challenging the exercise of Congress' 
power to regulate commerce . . . Congress 
may not exercise that power so as to force di- 
rectly upon the States its choices as to how 
essential decisions regarding the conduct of 
integral government functions are to be 
made. 

426 U.S. at 854-55. 

Usery caused much speculation as to the extent of 
its limitation on commerce clause legislation apply- 
ing to the states. See, Note, "Federal Interference 
with Checks and Balances in State Government: A 
Constitutional Limit on the Spending Power," Uni- 
versity of Pennsylvania Law Review 128 (December 
1979): 402 (arguing that the Usery commerce clause 
analysis should be extended to the congressional 
spending power). That argument was rejected in the 
Califano case. See also, George D. Brown, "Federal 
Funds and National Supremacy: The Role of State 
Legislatures in Federal Grant Programs," American 
University Law Review 28 (Spring 1979): 279; Kenneth 
W. Dam, "The American Fiscal Constitution," Uni- 
versity of Chicago Law Review 44 (Winter 1977): 
292-94; 

See generally, Lawrence H. Tribe, "Unraveling 
National League of Cities: Affirmative Rights to Es- 
sential Government Services," Harvard Law Review 
90 (April 1977): 1065; Frank I. Michelman. "States' 
Rights and States' Roles: Permutations of 'Sover- 
eignty' in National League of Cities v. Usery," Yale Law 
Journal 86 (May 1977): 1165. 

In 1985, however, the Supreme Court in a 5-4 de- 
cision reversed Usery in Garcia v. Sun Antonio Metro- 
politan Transit Authority, 469 U.S. 528 (1985). Justice 
Blackmun reasoned: 

We revisit in these cases an issue raised in Na- 
tional League of Cities v. Usery, 426 U.S. 833 (1976). In 
that litigation, this Court, by a sharply divided vote, 
ruled that the Commerce Clause does not empower 
Congress to enforce the minimum-wage and over- 
time provisions of the Fair Labor Standards Act 
(FLS A) against the States "in areas of traditional gov- 
ernmental functions." Id., at 852. Although National 
League of Cities supplied some examples of "tradi- 
tional governmental functions," it did not offer a gen- 
eral explanation of how a "traditional" function is to 
be distinguished from a "nontraditional" one. Since 
then, federal and state courts have struggled with the 
task, thus imposed, of identifying a traditional func- 
tion for purposes of state immunity under the Com- 
merce Clause. 

Our examination of this "function" standard ap- 
plied in these and other cases over the last eight years 
now persuades us that the attempt to draw the 
boundaries of state regulatory immunity in terms of 
"traditional governmental function" is not only un- 
workable but is also inconsistent with established 
principles of federalism and, indeed, with those very 
federalism principles on which National League of 
Cities purported to rest. That case, accordingly, is 
overruled. 

The problem is that neither the governmental/pro- 
prietary distinction nor any other that purports to 
separate out important governmental functions can 
be faithful to the role of federalism in a democratic 
society. The essence of our federal system is that 
within the realm of authority left open to them under 
the Constitution, the States must be equally free to 
engage in any activity that their citizens choose for 
the common weal, no matter how unorthodox or un- 
necessary anyone else-including the judiciary- 
deems state involvement to be. Any rule of state 
immunity that looks to the "traditional," "integral," 
or "necessary" nature of governmental functions in- 
evitably invites an unelected federal judiciary to 
make decisions about which state policies it favors 
and which ones it dislikes. "The science of govern- 
ment . . . is the science of experiment," Anderson v. 
Dunn, 6 Wheat. 204, 226 (1821), and the States can- 
not serve as laboratories for social and economic ex- 
periment, see New State Ice Co. v. Liebmann, 285 U.S. 
262,311 (1932) (Brandeis, J., dissenting), if they must 
pay an added price when they meet the changing 



needs of their citizenry by taking up functions that an 
earlier day and a different society left in private 
hands. 

When we look for the States' "residuary and in- 
violable sovereignty," The Federalist No. 39, p. 285 
(B. Wright ed. 1961) (J. Madison), in the shape of the 
constitutional scheme rather than in predetermined 
notions of sovereign power, a different measure of 
state sovereignty emerges. Apart from the limitation 
on federal authority inherent in the delegated nature 
of Congress' Article I powers, the principal means 
chosen by the Framers to ensure the role of the 
States in the federal system lies in the structure of the 
Federal Government itself. It is no novelty to observe 
that the composition of the Federal Government was 
designed in large part to protect the States from over- 
reaching by Congress." The Framers thus gave the 
States a role in the selection both of the Executive 
and the Legislative Branches of the Federal Govern- 
ment. The States were vested with indirect influence 
over the House of Representatives and the Presi- 
dency by their control of electoral qualifications and 
their role in Presidential elections. U.S. Const., Art. I 
sec. 2, and Art. 11, sec. 1. They were given more direct 
influence in the Senate, where each State received 
equal representation and each Senator was to be se- 
lected by the legislature of his State. Art. I sec. 3. The 
significance attached to the States' equal representa- 
tion in the Senate is underscored by the prohibition 
of any constitutional amendment divesting a State of 
equal representation without the State's consent. 
Art. V. 

The extent to which the structure of the Federal 
Government itself was relied on to insulate the inter- 
ests of the States is evident in the views of the 
Framers. James Madison explained that the Federal 
Government "will partake sufficiently of the spirit [of 
the States], to be disinclined to invade the rights of 
the individual States, or the prerogatives of their gov- 
ernments." The Federalist No. 46, p. 332 (B. Wright 
ed. 1961). Similarly, James Wilson observed that "it 
was a favorite object in the Convention" to provide 
for the security of the States against federal en- 
croachment and that the structure of the Federal 
Government itself served that end. 2 Elliot, at 

"See, e.g., J. Choper, Judicial Review and the National Po- 
litical Process 175-184 (1980); Wechsler, The Political Safe- 
guards of Federalism: The Role of the States in the 
Composition and Selection of the National Government, 54 
Colum. L. Rev. 543 (1954); La Pierre, The Political Safe- 
guards of Federalism Redux: Intergovernmental Immunity 
and the States as Agents of the Nation, 60 Wash. U.L.Q. 779 
(1982). 

438-439. Madison placed particular reliance on the 
equal representation of the States in the Senate, 
which he saw as "at once a constitutional recognition 
of the portion of sovereignty remaining in the individ- 
ual States, and an instrument for preserving that re- 
siduary sovereignty." The Federalist No. 62, p. 408 
(B. Wright ed. 1961). He further noted that "the re- 
siduary sovereignty of the States [is] implied and se- 
cured by that principle of representation in one 
branch of the [federal] legislature" (emphasis 
added). The Federalist No. 43, p. 315 (B. Wright ed. 
1961). See also McCulloch v. Maryland, 4 Wheat. 316, 
435 (1819). In short, the Framers chose to rely on a 
federal system in which special restraints on federal 
power over the States inhered principally in the 
workings of the National Government itself, rather 
than in discrete limitations on the objects of federal 
authority. State sovereign interests, then, are more 
properly protected by procedural safeguards inher- 
ent in the structure of the federal system than by jud- 
icially created limitations on federal power. 

The effectiveness of the federal political process 
in preserving the States' interests is apparent even 
today in the course of federal legislation. . . . 
[Algainst this background, we are convinced that the 
fundamental limitation that the constitutional 
scheme imposes on the Commerce Clause to protect 
the "States as States" is one of process rather than 
one of result. Any substantive restraint on the exer- 
cise of Commerce Clause powers must find its justifi- 
cation in the procedural nature of this basic 
limitation, and it must be tailored to compensate for 
possible failings in the national political process 
rather than to dictate a "sacred province of state 
autonomy." EEOC v. Wyoming, 460 U.S., at 236. 

Insofar as the present cases are concerned, then, 
we need go no further than to state that we perceive 
nothing in the overtime and minimum wage require- 
ments of the FLSA, as applied to SAMTA, that is de- 
structive of state sovereignty or violative of any 
constitutional provision. SAMTA faces nothing more 
than the same minimum-wage and overtime obliga- 
tions that hundreds of thousands of other employers, 
public as well as private, have to meet. . . . 

Of course, we continue to recognize that the 
States occupy a special and specific position in our 
constitutional system and that the scope of Congress' 
authority under the Commerce Clause must reflect 
that position. But the principal and basic limit on the 
federal commerce power is that inherent in all con- 
gressional action-the built-in restraints that our sys- 
tem provides through state participation in federal 
governmental action. The political process ensures 
that laws that unduly burden the States will not be 
promulgated. In the factual setting of these cases the 
internal safeguards of the political process have per- 
formed as intended. 



Discussion Notes 
1. With respect to the place of the Garcia case Hastings Constitutional Law Quarterly 13 (Winter 

in the history of the Supreme Court's approach 1986): 271. 
to federalism concerns, see David M. Skover, 2. Is Congress or the Supreme Court the bet- 
" 'Phoenix Rising' and Federalism Analysis," ter forum for resolution of statelfederal disputes? 

b. Congressional Accommodation of 
State Prerogatives 

Approximately eight months after Garcia was 
decided Congress enacted the following amend- 
ments: 

Public Law 99-150 [S. 15701; 
November 13,1985 

Fair Labor Standards Amendments of 1985 

An Act to amend the Fair Labor Standards Act of 
1938 to authorize the provision of compensatory time 
in lieu of overtime compensation for employees of 
States, political subdivisions of States, and interstate 
governmental agencies, to clarify the application of 
the Act to volunteers, and for other purposes. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 

Short Title; Reference to Act 

SECTION 1. (a) Short Title. This Act may be 

cited as the "Fair Labor Standards Amendments of 
1985." 

Compensatory Time 
SEC. 2. (a) Compensatory Time. Section 7 (29 

U.S.C. 207) is amended by adding at the end the fol- 
lowing: 

"(o)(l) Employees of a public agency which is a 
State, a political subdivision of a State, or an inter- 
state governmental agency may receive, in accor- 
dance with this subsection and in lieu of overtime 
compensation, compensatory time off at a rate not 
less than one and one-half hours for each hour of em- 
ployment for which overtime compensation is re- 
quired by this section. 

(c) Liability and Deferred Payment. (1) No State, 
political subdivision of a State, or interstate govern- 
mental agency shall be liable under section 16 of the 
Fair Labor Standards Act of 1938 for a violation of 
section 6 (in the case of a temtory or possession of 
the United States), 7, or ll(c) (as it relates to section 
7) of such Act occurring before April 15,1986. . . . 

Discussion Notes 
1. In Justice Blackmun's opinion in Garcia, 

469 U.S. at 551 n. 11, he cites Herbert Wechsler, 
"The Political Safeguards of Federalism: The Role 
of the States in the Composition and Selection of 
the National Government," Columbia Law Review 
54 (April 1954): 543, in support of his conclusion 
that the political process in Congress provides the 

intended protection for states. Do the Fair Labor 
Standards Amendments of 1985 support this argu- 
ment? What about the earlier congressional deci- 
sions to include state employees within the cover- 
age of the Fair Labor Standards Act? 

2. Do representatives who come from the 
states to the national government undergo a 
change in attitude about the use of federal power? 

Senate Report 
(Labor and Human Resources Committee) 

October 17,1985 
[To accompany S.15701 

111. Background and Need for Legislation 

A. Background 

Congress enacted the Fair Labor Standards Act 
(FLSA) in 1938, establishing nationwide minimum 
wage and maximum hours standards for the first time. 
The FLSA proclaimed Congress' intent to ensure 
"the maintenance of the minimum standard of living 
necessary for health, efficiency, and general well- 
being of workers." Over the years, the Act has been 
amended and expanded to include coverage of previ- 
ously excluded groups of workers. The history of the 
FLSA as applied to state and local government em- 
ployees involves a number of actions by Congress, the 
U.S. Department of Labor (DOL), and the U.S. Su- 
preme Court since 1966. 



* * * * * 

Under National League ofcities, schools and hos- 
pitals, fire prevention, police protection, sanitation, 
public health, and parks and recreation were held to 
be traditional functions of state and local government 
and, as such, exempt for the FLSA. On December 21, 
1979, DOL issued final regulations defining tradi- 
tional and nontraditional functions of state and local 
government for purposes of determining whether the 
FLSA was applicable. In its regulations, DOL added 
libraries and museums to the functions originally de- 
termined by the Supreme Court to be traditional (29 
CFR 775.4). DOL defined local mass transit systems, 
along with seven other functions, as nontraditional 
(29 CFR 775.3). 

A number of public transit authorities chal- 
lenged the validity of the DOL determination that 
provision of local mass transit was a nontraditional 
governmental function. Ultimately, the Supreme 
Court in Garcia v. San Antonio Metropolitan Transit 
Authority was presented with the question whether 
that DOL determination was a proper application of 
the National League ofcities doctrine. In 1984, follow- 
ing oral argument, the Court ordered reargument of 
the Garcia case on the question whether the constitu- 
tional principles established by National League of 
Cities should be reconsidered. 

On February 19, 1985, the Supreme Court ex- 
pressly overruled National League of Cities in Garcia 
v. San Antonio Metropolitan Transit Authority, 469 
U.S. 528,105 S.Ct. 1005 (1985), and thereby left the 
FLSA fully applicable to state and local govern- 
ments. 

* * * * * 

As a result of the Garcia ruling, states and locali- 
ties are not subject to all FLSA requirements, includ- 
ing the 171 and 212 maximum hours standard for law 
enforcement and fire protection employees respec- 
tively. On June 14, 1985, DOL announced its en- 
forcement policy, stating that the "Wage and Hour 
Division will begin conducting FLSA investigations 
involving activities considered traditional govern- 
ment employment and involving employment in local 
mass transit systems operated by State and local gov- 
ernments" and "in all such cases will extend" the in- 

vestigation period back to April 15, 1985. DOL 
selected April 15 as the effective date because that 
was the date on which the Supreme Court's mandate 
issued in the Garcia case. DOL also announced that it 
would delay its enforcement activities until October 
15,1985; this date later was extended to November 1, 
1985. 

Need for the Bill 
In seeking to guarantee a minimum standard of 

living for all working Americans, the FLSA has been 
heralded as one of our most fundamental efforts to 
direct economic forces into socially desirable chan- 
nels. By 1974, FLSA coverage extended to three- 
fourths of the nation's employed nonsupervisory 
labor force; federal, state and local government em- 
ployees were the only major exceptions. Federal 
workers now have been protected for more than a 
decade, but most state and local government employ- 
ees only became covered as of the Supreme Court's 
Garcia decision in February 1985. The Committee is 
not retreating from the principles established by 
Congress in the 1966 and 1974 FLSA amendments. 
The rights and protections accorded to employees of 
the Federal government and the private sector also 
are extended to employees of states and their politi- 
cal subdivisions. 

At the same time, it is essential that the particu- 
lar needs and circumstances of the States and their 
political subdivisions be carefully weighed and fairly 
accommodated. As the Supreme Court stated in Gar- 
cia, "the States occupy a special position in our con- 
stitutional system." Under that system, Congress has 
the responsibilities to ensure that federal legislation 
does not undermine the States' "special position" or 
"unduly burden the States." In reporting this bill, the 
Committee seeks to discharge that responsibility and 
to further the principles of cooperative federalism. 

In particular, in the wake of Garcia, the States 
and their political subdivisions have identified several 
respects in which they would be injured by immediate 
application of the FLSA. This legislation responds to 
these concerns by adjusting certain FLSA principles 
with respect to employees of states and their political 
subdivisions and by deferring the effective date of 
certain provisions of the FLSA insofar as they apply 
to the States and their political subdivisions. 

-- - - 

Discussion Notes 

1. The Twenty-First Amendment to the 
United States Constitution repealed the Eight- 
eenth Amendment, relating to prohibition. Sec- 
tion 2 provided: "The transportation or irnporta- 
tion into any State, Territory, or possession of the 
United States for delivery or use therein of intoxi- 
cating liquors, in violation of the laws thereof, is 
hereby prohibited." 

Does this provide any independent restriction 
on Congress' powers? See South Dakota v. Dole, 
107 S.Ct. 869 (1987). See also Bellanca v. New York 
State Liquor Authority, 54 N.Y. 2d 228,429 N.E. 2d 
765 (1981). 

2. Evaluate the following case in light of Jus- 
tice Blackmun's opinion in Garcia, and his concur- 
ring opinion in National League of Cities v. Usery, 
426 U.S. 833, 856 (1976). 



Wheeler v. Barrera 
417 U.S. 402 (1974) 

MR. JUSTICE BLACKMUN delivered the 
opinion of the Court. 

Title I of the Elementary and Secondary Educa- 
tion Act of 1965, as amended, 20 U.S.C. sec. 241a et 
seq., provides for federal funding of special programs 
for educationally deprived children in both public 
and private schools. 

This suit was instituted on behalf of parochial 
school students who were eligible for Title I benefits 
and who claimed that the public school authorities in 
their area, in violation of the Act, failed to provide 
adequate Title I programs for private school children 
as compared with those programs provided for public 
school children. The defendants answered that the 
extensive aid sought by the plaintiffs exceeded the re- 
quirements of Title I and contravened the State's 
Constitution and state law and public policy. First 
Amendment rights were also raised by the parties. 
The District Court, concluding that the State had ful- 
filled itsTitle I obligations, denied relief. The United 
States Court of Appeals for the Eighth Circuit, by a 
divided vote, reversed. 475 F.2d 1338 (1973). We 
granted certiorari to examine serious questions that 
appeared to be present as to the scope and constitu- 
tionality of Title I. 414 U.S. 908 (1973). 

Title I is the first federal-aid-to-education pro- 
gram authorizing assistance for private school chil- 
dren as well as for public school children. The 
Congress, by its statutory declaration of policy, and 
otherwise, recognized that all children from educa- 
tionally deprived areas do not necessarily attend the 
public schools, and that, since the legislative aim was 
to provide needed assistance to educationally de- 
prived children rather than to specific schools, it was 
necessary to include eligible private school children 
among the beneficiaries of the Act. 

Since the Act was designed to be administered by 
local public education officials, a number of prob- 
lems naturally arise in the delivery of services to eligi- 
ble private school pupils. Under the administrative 
structure envisioned by the Act, the primary respon- 
sibility for designing and effectuating a Title I pro- 
gram rests with what the Act and the implementing 
regulations describe as the "local educational 
agency." This local agency submits to the "State edu- 
cational agency" a proposed program designed to 
meet the special educational needs of educationally 
deprived children in school attendance areas with 

high concentrations of children from low-income 
families. The state agency then must approve the lo- 
cal plan and, in turn, forward the approved proposal 
to the United States Commissioner of Education, 
who has the ultimate responsibility for administering 
the program and dispensing the appropriated and al- 
located funds. In order to receive state approval, the 
proposed plan, among other requirements, must be 
designed to provide the eligible private school stu- 
dents services that are "comparable in quality, scope, 
and opportunity for participation to those provided 
for public school children with needs of equally high 
priority." United States Office of Education (USOE) 
Program Guide No. 44, para. 4.5 (1968). . . . 

The questions that arise in this case concern the 
scope of the State's duty to insure that a program sub- 
mitted by a local agency under Title I provides "com- 
parable" services for eligible private school children. 

Plaintiff-respondents are parents of minor chil- 
dren attending elementary and secondary nonpublic 
schools in the inner city area of Kansas City, Mis- 
souri. They instituted this class action in the United 
States District Court for the Western District of Mis- 
souri on behalf of themselves and their children, and 
others similarly situated, alleging that the defendant- 
petitioners, the then State Commissioner of Educa- 
tion and the members of the Missouri Board of 
Education, arbitrarily and illegally were approving 
Title I programs that deprived eligible nonpublic 
school children of services comparable to those of- 
fered eligible public school children. The complaint 
sought an injunction restraining continued violations 
of the Act and an accounting and restoration of some 
$13,000,000 in Title I funds allegedly misapplied 
from 1966 to 1969. 

In what perhaps may be described as something 
less than full cooperation by both sides, the possibil- 
ity of providing "comparable" services was appar- 
ently frustrated by the fact that many parochial 
schools would accept only services in the form of as- 
signment of federally funded Title I teachers to teach 
in those schools during regular school hours. At the 
same time, the petitioners refused to approve any 
program providing for on-the-premises instruction 
on the grounds that it was forbidden under both Mis- 
souri law and the First Amendment and, further- 
more, that Title I did not require it. Since the larger 
portion (over 65%) of Title I funds allocated to Mis- 
souri has been used to provide personnel for reme- 
dial instruction, the effect of this stalemate is that 
substantially less money per pupil has been expended 
for eligible students in private schools, and that the 
services provided in those schools in no sense can be 
considered "comparable." 



In response to petitioners' argument that Mis- 
souri law forbids sending public school teachers into 
private schools, the court held that the state constitu- 
tional provision barring use of "public" school funds 
in private schools had no application to Title I funds. 
The court reasoned that although the Act was gener- 
ally to be accommodated to state law, the question 
whether Title I funds were "public," within the mean- 
ing of the Missouri Constit~tion,~ must necessarily be 
decided by federal law. Id., at 1351-1352. Finally, the 
court refused to pass on petitioners' claim that the 
Establishment Clause of the First Amendment 
would be violated if Title I, in fact, does require or 
permit service by public school teachers on private 
school premises. The reason stated for the court's re- 
fusal was that since no plan had yet been imple- 
mented, the court "must refrain from passing upon 
important constitutional questions on an abstract or 
hypothetical basis." Id., at 1354. 

eThe Missouri Constitution, Art. 9, & 5, provides: "The pro- 
ceeds of all certificates of indebtedness due the state school 
fund, and all moneys, bonds, lands, and other property be- 
longing to or donated to any state fund for public school pur- 
poses, and the net proceeds of all sales of lands and other 
property and effects that may accrue to the state by escheat, 
shall be paid into the state treasury, and securely invested 
under the supervision of the state board of education, and 
sacredly preserved as a public school fund the annual in- 
come of which shall be faithfully appropriated for establishing 
and maintaining free public schools, and for no other uses or 
putposes whatsoever." (Emphasis supplied.) 

The Constitution, Art. 9, sec. 8, also provides: 
"Neither the general assembly, nor any county, city, 

town, township, school district or other municipal corpora- 
tion, shall ever make an appropriation or pay from any pub- 
lic fund whatever, anything in aid of any religious creed, 
church or sectarian purpose, or to help to support or sustain 
any private or public school, academy, seminary, college, 
university, or other institution of learning controlled by any 
religious creed, church or sectarian denomination whatever; 
nor shall any grant or donation of personal property or real 
estate ever be made by the state, or any county, city, town, or 
other municipal corporation, for any religious creed, church, 
or sectarian purpose whatever." Finally, the Constitution's 
Bill of Rights, Art. 1, & 7, provides: 

"That no money shall ever be taken from the public 
treasury, directly or indirectly, in aid of any church, sect or 
denomination of religion, or in aid of any priest, preacher, 
minister or teacher thereof, as such; and that no preference 
shall be given to nor any discrimination made against any 
church, sect or creed of religion, or any form of religious 
faith or worship." 

In Special Dktrict v. Wieeler, 408 S. W .  2d 60,63 (1966), 
the Supreme Court of Missouri held that "the use of public 
school moneys tosend speech teachers.. . into the parochial 
schools for speech therapy" was not ause "for the purpose of 
maintaining free public schools," within the meaning of Art. 
9, & 5, of the State's Constitution, and therefore was a prac- 
tice "unlawful and invalid." That case did not involve federal 
funds. . . . 

In this Court the parties are at odds over two is- 
sues: First, whether on this record Title I requires the 
assignment of publicly employed teachers to provide 
remedial instruction during regular school hours on 
the premises of private schools attended by Title I eli- 
gible students, and, second, whether that require- 
ment, if it exists, contravenes the First Amendment. 
We conclude that we cannot reach and decide either 
issue at this stage of the proceedings. 

A. Title I requirements. As the case was pre- 
sented to the District Court, petitioners clearly had 
failed to meet their statutory commitment to provide 
comparable services to children in nonpublic schools. 
The services provided to the class of children repre- 
sented by respondents were plainly inferior, both 
qualitatively and quantitatively, and the Court of Ap- 
peals was correct in ruling that the District Court 
erred in refusing to order relief. But the opinion of 
the Court of Appeals is not to be read to the effect 
that petitioners must submit and approve plans that 
employ the use of Title I teachers on private school 
premises during regular school hours. 

The legislative history, the language of the Act, 
and the regulations clearly reveal the intent of Con- 
gress to place plenary responsibility in local and state 
agencies for the formulation of suitable programs un- 
der the Act. There was a pronounced aversion in 
Congress to "federalization" of local educational de- 
cisions. 

It is the intention of the proposed legis- 
lation not to prescribe the specific types of 
programs or projects that will be required in 
school districts. Rather, such matters are left 
to the discretion and judgment of the local 
public educational agencies since educa- 
tional needs and requirements for strength- 
ening educational opportunities for 
educationally deprived elementary and sec- 
ondary school pupils will vary from State to 
State and district to district. 

H.R. Rep. No. 143, 89th Cong., 1st Sess., 5 (1965); 
S. Rep. No. 146, 89th Cong., 1st Sess., 9 (1965). 

And 20 U.S.C. sec. 1232a provides, inter alia: 

"No provision of.  . . the Elementary and 
Secondary Education Act of 1965. . . shall be 
construed to authorize any department, 
agency, officer, or employee of the United 
States to exercise any direction, supervision, 
or control over the curriculum, program of 
instruction, administration, or personnel of 
any educational institution, school, or school 
system. . . ." 



Although this concern was directed primarily at the 
possibility of HEW'S assuming the role of a national 
school board, it has equal application to the possibil- 
ity of a federal court's playing an overly active role in 
supervising the manner of Title I expenditures. 

At the outset, we believe that the Court of Ap- 
peals erred in holding that federal law governed the 
question whether on-the-premises private school in- 
struction is permissible under Missouri law. What- 
ever the case might be if there were no expression of 
specific congressional intent, Title I evinces a clear 
intention that state constitutional spending proscrip- 
tions not be pre-empted as a condition of accepting 
federal funds.13 The key issue, namely, whether fed- 
eral aid is money "donated to any state fund for public 
school purposes," within the meaning of the Missouri 
Constitution, Art. 9, sec. 5, is purely a question of 
state and not federal law. By characterizing the prob- 
lem as one involving "federal" and not "state" funds, 
and then concluding that federal law governs, the 
Court of Appeals, we feel, in effect nullified the Act's 
policy of accommodating state law. The correct rule is 
that the "federal law" under Title I is to the effect 
that state law should not be disturbed. If it is deter- 
mined, ultimately, that the petitioners' position is a 
correct exposition of Missouri law, Title I requires, 
not that that law be preempted, but, rather, that it be 
accommodated by the use of services not proscribed 
under state law. The question whether Missouri law 
prohibits the use of Title I funds for on-the-premises 
private school instruction is still unresolved. See n. 9, 
supra. 

Furthermore, in the present posture of this case, 
it was unnecessary for the federal court even to reach 
the issue whether on-the-premises parochial school 
instruction is permissible under state law. The state- 
law question appeared in the case by way of petition- 
ers' defense that it could not provide on-the-prem- 
ises services because it was prohibited by the State's 
Constitution. But, as is discussed more fully below, 
the State is not obligated by Title I to provide on-the- 
premises instruction. The mandate is to provide 
"comparable" services. Assuming, arguendo, that 
state law does prohibit on-the-premises instruction, 
this would not provide a defense to respondents' 
complaint that comparable services are not being 
provided. The choice of programs is left to the State 
with the proviso that comparable (not identical) pro- 
grams are also made available to eligible private 
school children. If one form of services to parochial 
school children is rendered unavailable because of 
state constitutional proscriptions, the solution is to 
employ an acceptable alternative form. In short, 
since the illegality under state law of on-the-premises 
instruction would not provide a defense to respon- 
dents' charge of noncompliance with Title I, there 
was no reason for the Court of Appeals to reach this 
issue. By deciding that on-the-premises instruction 
was not barred by state law, the court in effect issued 
an advisory opinion. Even apart from traditional poli- 
cies of abstention and comity, it was unnecessary to 
decide this question in the current posture of the 
case. 

'3During the debates in the House, it was generally under- 
stood that state constitution limitations were to be accom- 
modated. For example, at one point Congressman Goodell 
raised the possibility that state law would preclude certain 
forms of services to nonpublic schools. The response from 
Congressman Perkins, Chairman of the Subcommittee, was: 

"The gentleman is an able lawyer and he well 
knows you cannot do anything in this bill that you 
cannot do under the State law." 111 Cong. Rec. 
5744 (1965). 

Responding to a later observation by Mr. Goodell that 
dual enrollment was prohibited by 28 States, Congressman 
Carey responded: 

"The prohibition applies to a single type of 
program. That is why we have a multiplicity ofpro- 
grams in this, so that they can choose one in help  
ing the children who are disadvantaged in any one 
public school." Id., at 5758. 

Congressman Thompson subsequently observed: 

"Therefore, the provision about providing 
full assistance under title I is up to the public 
school district, subject to the laws of the States." 
Ibid. 

See also id., at 5979 (remarks of Cong. Thompson); id., at 
5757 (remarks of Cong. Goodell); id., at 5747 (remarks of 
Cong. Perkins). 

The Handbook clearly recognizes that state law is to be 
accommodated: 

"Many State departments of education found 
severe restrictions with respect to the kind of serv- 
ices that their respective State constitutions and 
statutes allowed them to provide to private school 
students, especially when those private schools 
were owned and operated by religious groups. 

"The following list illustrates the kind of pro- 
hibitions encountered when State constitutions 
and laws are applied to Title I. The list is not ex- 
haustive. 

"*Dual enrollment may not be allowed. 
"*Public school personnel may not perform 

services on private school premises. 
"*Equipment may not be loaned for use on 

private school premises. 
"*Books may not be loaned for use on private 

school premises. 
"*Transportation may not be provided topri- 

vate school students. 
"Sometimes such prohibitions exist singly in a given State. 
Often, the prohibitions exist in combination. 



Discussion Notes sory unionism is a Congressional dispen- 
1. Does Title I reflect any evidence of the "Po- sation of grace, not the imperious right of 

litical Safeguards of Federalism"? a state. 
2. In ~ i a p a k  v. Industrial, Technical and Profes- 

sional Employees, 300 F. Supp. 1197 (S.D. Ga. 3. For an example of congressional legislation 

1969), afPd 423 F. 2d 1229 (Sth Clr, 1970), affd, intended to clarify the issue of whether the Na- 

400 U.S. 985 (1971), the court observed, at page tional Labor Relations Act was intended to 

1201: preempt state constitutional and statutory "right 
to work" provisions, see Retail Clerks International 

After all, state prohibition of compul- Assoc. v. Schemerhorn, 375 U.S. 96 (1963). 

c. Congressional Displacement of 
State Constitutions 

125 Congressional Record-House, P. 993 
(daily ed. Feb. 29, 1979) 

Legislation to Bring Temporary Relief to 
Arkansas vis-a-vis Interest Rates 

Mr. ALEXANDER. Mr. Speaker, I rise today to 
join my colleagues from Arkansas (Mr. HAM- 
MERSCHMIDT, Mr. ANTHONY, and Mr. 
BETHUNE) in the introduction of legislation that 
will bring temporary relief to a situation existing in 
Arkansas. 

The legislation we are introducing today will al- 
low national banks, federally chartered financial in- 
stitutions, or federally insured savings and loan 
associations and savings banks to charge interest on 
business or agricultural loans in the amount of 
$25,000 or more, notwithstanding any State constitu- 
tion or statute, at a rate of not more than 5 percent in 
excess of the discount rate on 90-day commercial pa- 
per in effect at the Federal Reserve bank in the Fed- 
eral Reserve district where the financial institution is 
located. Home mortgage, consumer, or other interest 
rate ceilings established by any State would not be 
disturbed. The legislation would expire on January 1, 
1981. 

Mr. Speaker, this legislation will most signifi- 
cantly impact the State of Arkansas. Arkansas' con- 
stitution sets the maximum interest rate which may 
be charged by business borrowers at 10 percent. Most 
other States exempt business loans from usury ceil- 
ings or have ceilings at a level which do not create a 
problem under current economic conditions. 

In response to the credit problems that the Ar- 
kansas usury limitations caused in our State (and at 
that time in Tennessee and Montana as well), Con- 
gress enacted legislation in the 93d Congress, Public 
Law 93-501, the so-called Brock bill, which included a 

provision to allow national banks and federally in- 
sured institutions to charge on business and agricul- 
tural loans of $25,000 or more interest at a rate of 5 
percent in excess of the Federal discount rate, re- 
gardless of a State's usury laws. The bill had a dura- 
tion of 3 years (it expired July 1, 1977) and did not 
affect consumer or home mortgage loans. 

At the time Congress passed the Brock bill, Ar- 
kansas' lending institutions were paying up to 13 per- 
cent for money bought through the Federal Reserve 
System. Although many of the State's financial insti- 
tutions continued to make business loans in anticipa- 
tion that the rates would go down, it was obvious that 
this practice could not continue over a long period of 
time and the financial institution remain solvent. 

Arkansas, with the expiration of Public Law 
93-501, finds itself in a similar position today. Hard- 
est hit by our usury limitations are construction, agri- 
cultural and small business firms who cannot channel 
funds into the State through corporate subsidiaries. 
Estimates are now being compiled to determine the 
actual economic loss to Arkansas because of the lack 
of relief since the expiration of Public Law 93-501. 

Arkansas is presently rewriting its State constitu- 
tion which will be presented to the voters in the 1980 
general election. The usury issue will be one ad- 
dressed in the document. 

Given the credit crunch that our State's financial 
community finds itself in, it is the hope of the Arkan- 
sas delegation that Congress will approve this tempo- 
rary legislation until such time as the Arkansas 
electorate has voted on a usury provision in the State 
constitution that will provide permanent relief. 

Mr. ANTHONY. Mr. Speaker, I, too, join my 
colleagues from the State of Arkansas in urging sup- 
port of this bill. It is with reservation that I do so, how- 
ever, and that reservation should be explained. 

In 1874, the people of the State of Arkansas cre- 
ated our State constitution. At that period in our his- 
tory, over 100 years ago, it was deemed by the people 
that 10 percent interest was the most any person 
should have to pay for money borrowed. The impor- 



tance of that conclusion was such that it was inserted 
in the constitution, not merely relegated to a rule of 
law passed by the State legislature or forged by deci- 
sions of our State supreme court. 

It is also important to emphasize, Mr. Speaker, 
that the Supreme Court of Arkansas has through the 
years steadfastly guarded the mandate of our consti- 
tutional prohibition against interest in excess of 10 
percent. Time and time again the court has found 
that if a person is charged an amount for borrowing 
money it is interest, regardless of what it is called: 
time-price differential, commitment fee, and so 
forth. 

Also, it is the law in Arkansas that if a loan is 
found to be usurious, not only is the interest and prin- 
cipal of the loan forfeited by the lender, but the 
agreement itself is void. There have been instances in 
which the wronged borrower has not only been al- 

Discussion Notes 
1. With respect to this interest rate legislation, 

see Maxine Master Long, "Trends in Usury Legis- 
lation-Current Interest Overdue," University of 
Miami Law Review 34 (January 1980): 325; Note, 

McInnis v. Cooper Communities, Inc. 
611 S.W. 2d 767 (Ark. 1981) 

HOLT, Justice. 
Appellants brought suit to have a note and mort- 

gage declared usurious and void, in violation of Art. 
19, sec. 13 of the Constitution of Arkansas (1874), 
which restricts the charge of interest to 10% annu- 
ally. Appellee responded that the loan, bearing 12% 
interest, was valid, because it came within the pree- 
mptive provisions of the Depository Institutions De- 
regulation & Monetary Control Act of 1980,94 Stat. 
132. . . . Succinctly, the issue on rehearing is the valid- 
ity of this congressional act which suspends a state's 
usury laws and, also, reserves to a state the right to 
veto by overriding the act. Further, if valid, is ap- 
pellee's loan to appellant usurious? We hold the act 
valid and appellee's loan to appellants is not usuri- 
ous. 

Under sec. 501(a)(l), the 10% usury limit in our 
state would not apply to any loan, mortgage, credit 
sale, or advance which is secured by a first lien on 
residential real property, among other things, that is 
made after March 31, 1980. . . . As indicated, we are 

lowed to not pay back the loan and the interest there 
on, but has been allowed to keep the house, automo- 
bile, or whatever the collateral was that he borrowed 
the money to buy. 

So, Mr. Speaker, the usury law of the State of Ar- 
kansas is not something to be casually pushed aside. 
Arkansans overwhelmingly agree that 10 percent is 
enough, and I agree with them. Unfortunately, the 
economy of Arkansas is affected and determined 
from without as well as from within the State. The in- 
flation ravaging this Nation has reached such propor- 
tions that the banking and lending community cannot 
continue to survive with the 10-percent limitation im- 
posed on them. 

We are asking this Congress to give that lending 
community temporary relief until once again, in a 
Constitutional Convention, the people of our State 
can decide what is and what is not usary (sic). 

"Usury Legislation Its Effects on the Economy and 
a Proposal for Reform," Vanderbilt Law Review 33 
(January 1980): 204-05. 

2. Is Congressional legislation a generally rec- 
ognized avenue of state constitutional change? 

of the view appellee has sufficiently met the require- 
ments of the act. 

We now consider whether this congressional act 
preempts our usury laws as to those areas covered by 
the act. Congress has power to do this by virtue of the 
Supremacy Clause, Art. 6, cl. 2, Constitution of the 
United States. Congress has broad powers to legis- 
late under the Commerce Clause of our Federal 
Constitution, Art. 1, sec. 8, cl. 3, this power to legis- 
late falling into, inter alia, the category concerning 
the regulation of activities affecting commerce. . . . 
Certainly, it cannot be disputed that congressional 
regulation of the availability and flow of money be- 
tween the various states comes within the scope of 
the Commerce Clause. 

We now note that the testimony during the con- 
gressional hearings was that state usury laws have a 
significant impact on the economy by diverting credit 
out-of-state, stagnating the housing industry and re- 
sulting in the inability of the farmers and small busi- 
nessmen to borrow, all of which distorts and 
adversely affects local and national economy. See 126 
Cong. Rec.H. 2273-2275 (daily ed. March 27, 1980); 
126 C0ng.Rec.S. 3170-3176 (daily ed. March 27, 
1980). The legislative history of an act, as reflected by 
congressional hearings, is most significant. 

In Stephens Security Bank v. Eppivic C o p ,  41 1 
F.Supp. 61 (W.D.Ark.1976) (affirmed 553 F.2d 102 



[8th Cir. 1977]), the court had before it the question 
of whether the "Brock Bill," Title I1 of P.L. 93-501, 
October 29,1974 (predecessor to the Monetary Con- 
trol Act here), preempted the Arkansas 10% consti- 
tutional usury limitation as to loans of $25,000 or 
more made by national banks, FDIC-insured state 
banks and FSLIC-insured savings and loan associa- 
tions for business and agricultural purposes. The 
court found the bill preemptive. The court's observa- 
tions there are applicablehere: 

The legislative history reflects findings that 
the financial community in the affected 
states has suffered because of the high price 
it must pay for money as opposed to the limi- 
tation on the interest it may earn. . . . 

Testimony indicated that the usury ceil- 
ings were impacting heavily on the construc- 
tion, small business and agricultural areas of 
the economies of the states, with a likelihood 
of severe shortage or unavailability of credit 
to these classes in the economy. The report 
states, . . . the evidence before the Commit- 
tee indicates that . . . [ulnless remedial ac- 
tion is taken in the very near future, these 
states could suffer from unemployment and 
business failures. 

S.Rep. No. 368, 96th Cong., 1st Session, 
U.S. Code Cong. & Admin. News 1980,834. 

our 10% usury ceiling. So far, it has not seen fit to do 
so. Parenthetically, we note that our legislature 
adopted a resolution urging a reenactment of the 
"Brock Bill," a predecessor to the Monetary Control 
Act here. Senate Concurrent Resolution 44 (March 
8, 1979). 

We hold the Monetaw Control Act a valid exer- 
cise of congressional authority pursuant to the Com- 
merce Clause and that the loan in question is not 
usurious. Therefore, the chancellor correctly 
awarded summary judgment in favor of appellee. Af- 
firmed. 

PURTLE, Justice, dissenting. 
It is true, as the majority states, that the Suprem- 

acy Clause, Art. 6, cl. 2 of the Constitution of the 
United States declares that the Constitution and the 
laws made in pursuance thereof are the supreme law 
of the land. I agree with this statement. I do not be- 
lieve the Depository Institutions Deregulation sec. 
Monetary Control Act of 1980 was enacted pursuant 
to the United States Constitution. . . . 

Art. 19, sec. 13, Arkansas Constitution, states: 

The "Brock Bill" also had a provision, as does 
this legislation, allowing the state legislature to reas- 
sert the state's usury provision and, thus, override the 
federal legislation. The court in Stephens quoted the 
committee report that this provision reflected "a con- 
gressional policy of permitting a state the primary op- 
portunity to determine its usury statutes. . . ." This 
same language appears in the committee report with 
respect to the act under consideration here. 

An override provision has been a part of other 
acts including the Taft-Hartley Act, see 29 U.S.C. 
sec. 164(b); the Federal Bankruptcy Code, 11 U.S.C. 
sec. 522(b); and the Housing and Rent Act of 1947 as 
amended, 50 U.S.C.App. sec. 1881 et seq. This provi- 
sion in the Taft-Hartley Act was upheld in Retail 
Clerks International Association v. Schermerhorn, 375 
U.S. 96,84 S.Ct. 219,ll L.Ed.2d 179 (1963), in which 
the court noted any resulting conflict between state 
and federal law would be a "conflict sanctioned by 
Congress with directions to give the right of way to 
state laws barring the execution and enforcement of 
union-security agreements". . . . The act is effective 
until our legislature deems it necessary to reinstate 

* All contracts for a greater rate of interest 
than ten percent per annum shall be void, as 
to principal and interest, . . . 
The contract here in question undisputedly 
charged a rate of interest in excessof our 
constitutional limit. In fact, it has been de- 
termined that the case was a test case. Had 
this court been aware of this fact I believe 
we would not have considered it. In my opin- 
ion, the Constitution of the State of Arkan- 
sas is binding upon this court until such time 
as it is shown that it conflicts with the United 
States Constitution or the laws passed by 
Congress in pursuance thereof. I do not be- 
lieve the Depository Institutions Deregula- 
tion & Monetary Control Act of 1980 is such 
a law. . . . 

Until the people of Arkansas change 
their constitution, I will continue to uphold it 
unless I am convinced that there exists a 
clear conflict between it and the United 
States Constitution or a law passed by Con- 
gress in pursuance thereof. I believe the 
people of Arkansas have recently indicated 
an intention to retain their present constitu- 
tional provision relating to interest rates. . . . 



Discussion Notes mitted the Arkansas legislature to reinstate the 
1. What is the status of the Arkansas constitu- constitutional usury limit. Does this make sense? Is 

tional usury limit? this a valid exercise of federal commerce clause 
2. The congressional statute apparently per- power? 



D. Interstate Compacts and State Constitutions 

Article I, Section 10, Clause 3, 
United States Constitution 

Provides in pertinent part: 

No State shall, without the Consent of 
Congress . . . enter into any Agreement or 
Compact with another State . . . 

West Virginia ex rel. Dyer v. Sims 
341 U.S. 22 (1951) 

MR. JUSTICE FRANKFURTER delivered the 
opinion of the Court. 

After extended negotiations eight States entered 
into a Compact to control pollution in the Ohio River 
system. See Ohio River Valley Water Sanitation 
Compact, 54 Stat. 752. Illinois, Indiana, Kentucky, 
New York, Ohio, Pennsylvania, Virginia and West 
Virginia recognized that they were faced with one of 
the problems of government that are defined by natu- 
ral rather than political boundaries. Accordingly, 
they pledged themselves to cooperate in maintaining 
waters in the Ohio River basin in a sanitary condition 
through the administrative mechanism of the Ohio 
River Valley Water Sanitation Commission, consist- 
ing of three members from each State and three rep- 
resenting the United States. 

The present controversy arose because of con- 
flicting views between officials of West Virginia re- 
garding the responsibility of West Virginia under the 
Compact. 

The Legislature of that State ratified and ap- 
proved the Compact on March 11,1939. W. Va. Acts 
1939, c. 38. Congress gave its consent on July 11, 
1940,54 Stat. 752, and upon adoption by all the signa- 
tory States the Compact was formally executed by the 
Governor of West Virginia on June 30, 1948. At its 
1949 session the West Virginia on June 30, 1948. At 
its 1949 session the West Virginia Legislature appro- 
priated $12,250 as the State's contribution to the ex- 
penses of the Commission for the fiscal year 
beginning July 1, 1949. W. Va. Acts 1949, c. 9, Item 
93. Respondent Sirns, the auditor of the State, re- 
fused to issue a warrant upon its treasury for payment 
of this appropriation. To compel him to issue it, the 
West Virginia Commissioners to the Compact Com- 
mission and the members of the West Virginia State 
Water Commission instituted this original manda- 
mus proceeding in the Supreme Court of Appeals of 
West Virginia. The court denied relief on the merits, 
134 W. Va., 58 S.E. 2d 766, and we brought the case 
here, 340 U.S. 807, because questions of obviously 
important public interest are raised. 

The West Virginia court found that the "sole 
question" before it was the validity of the Act of 1939 
approving West Virginia's adherence to the Com- 
pact. It found that Act invalid in that (1) the Compact 
was deemed to delegate West Virginia's policy power 
to other States and to the Federal Government, and 
(2) it was deemed to bind future legislatures to make 
appropriations for the continued activities of the 
Sanitation Commission and thus to violate Art. X, 
sec. 4 of the West Virginia Constitution. 



But a compact is after all a legal document. 
Though the circumstances of its drafting are likely to 
assure great care and deliberation, all avoidance of 
disputes as to scope and meaning is not within human 
gift. Just as this Court has power to settle disputes be- 
tween States where there is no compact, it must have 
final power to pass upon the meaning and validity of 
compacts. It requires no elaborate argument to reject 
the suggestion that an agreement solemnly entered 
into between States by those who alone have political 
authority to speak for a State can be unilaterally nul- 
lified, or given final meaning by an organ of one of the 
contracting States. A State cannot be its own ultimate 
judge in a controversy with a sister State. To deter- 
mine the nature and scope of obligations as between 
States, whether they arise through the legislative 
means of compact or the "federal common law" gov- 
erning interstate controversies (Hinderlider v. La 
Plata Co., 304 U.S. 92, 110), is the function and duty 
of the Supreme Court of the Nation. Of course every 
deference will be shown to what the highest court of a 
State deems to be the law and policy of its State, par- 
ticularly when recondite or unique features of local 
law are urged. Deference is one thing; submission to 
a State's own determination of whether it has under- 
taken an obligation, what that obligation is, and 
whether it conflicts with a disability of the State to un- 
dertake it is quite another. 

The Supreme Court of Appeals of the State of 
West Virginia is, for exclusively State purposes, the 
ultimate tribunal in construing the meaning of her 
Constitution. Two prior decisions of this Court make 
clear, however, that we are free to examine determi- 
nations of law by State courts in the limited field 
where a compact brings in issue the rights of other 
States and the United States. 

The issue in the Hinderlider case was whether the 
Colorado Legislature had authority, under the State 
Constitution, to enter into a compact which affected 
the water rights of her citizens. The issue before us is 
whether the West Virginia Legislature had authority, 
under her Constitution, to enter into a compact 
which involves delegation of power to an interstate 
agency and an agreement to appropriate funds for 
the administrative expenses of the agency. 

That a legislature may delegate to an administra- 
tive body the power to make rules and decide particu- 
lar cases is one of the axioms of modem government. 
The West Virginia court does not challenge the gen- 
eral proposition but objects to the delegation here in- 
volved because it is to a body outside the State and 
because its Legislature may not be free, at any time, 
to withdraw the power delegated. We are not here 
concerned, and so need not deal, with specific lan- 

guage in a State constitution requiring that the State 
settle its problems with other States without delegat- 
ing power to an interstate agency. What is involved is 
the conventional grant of legislative power. We find 
nothing in that to indicate that West Virginia may not 
solve a problem such as the control of river pollution 
by compact and by the delegation, if such it be, neces- 
sary to effectuate such solution by compact. If this 
Court, in the exercise of its original jurisdiction, were 
to enter a decree requiring West Virginia to abate 
pollution of interstate streams, that decree would 
bind the State. The West Virginia Legislature would 
have no part in determining the State's obligation. 
The State legislature could not alter it; it could not 
disregard it, as West Virginia on another occasion so 
creditably recognized. The obligation would be fixed 
by this Court on the basis of a master's report. Here, 
the State has bound itself to control pollution by the 
more effective means of an agreement with other 
States. The Compact involves a reasonable and care- 
fully limited delegation of power to an interstate 
agency. Nothing in its Constitution suggests that, in 
dealing with the problem dealt with by the Compact, 
West Virginia must wait for the answer to be dictated 
by this Court after harassing and unsatisfactory litiga- 
tion. 

The State court also held that the Compact is in 
conflict with Art. X, sec. 4, of the State Constitution 
and for that reason is not binding on West Virginia. 
This section provides: 

No debt shall be contracted by this 
State, except to meet casual deficits in the 
revenue, to redeem a previous liability of the 
State, to suppress insurrection, repel inva- 
sion, or defend the State in time of war; but 
the payment of any liability, other than that 
for the ordinary expenses of the State, shall 
be equally distributed over a period of at 
least twenty years. 

The Compact was evidently drawn with great care to 
meet the problem of debt limitation in light of this 
section and similar restrictive provisions in the consti- 
tutions of other States. Although, under Art. X of the 
Compact, the States agree to appropriate funds for 
administrative expenses, the annual budget must be 
approved by the Governors of the signatory States. In 
addition, Article V provides: "The Commission shall 
not incur any obligetions of any kind prior to the mak- 
ing of appropriations adequate to meet the same; nor 
shall the Commission pledge the credit of any of the 
signatory States, except by and with the authority of 
the legislature thereof." In view of these provisions, 
we conclude that the obligation of the State under 



the Compact is not in conflict with Art. X, sec. 4 of 
the State Constitution. 

Reversed and remanded. 

MR. JUSTICE BLACK concurs in the result. 

MR. JUSTICE REED, concurring. I concur in 
the judgment of the Court but disagree with the as- 
sertion of power by this Court to interpret the mean- 
ing of the West Virginia Constitution. This Court 
must accept the State court's interpretation of its 
own Constitution unless it is prepared to say that the 
interpretation is a palpable evasion to avoid a federal 
rule.' 

There is no problem concerning the binding ef- 
fect upon this Court of state court interpretation of 
state law, under the Compact Clause such as there is 
under the clause against impairing the Obligation of 
Contracts.2 Under the latter clause, this Court, in or- 
der to determine whether the subsequent state law, 
constitutional or statutory, impairs the federal prohi- 
bition against impairment of contracts, has asserted 
power to construe for itself the disputed agreement, 
to decide whether it is a contract, and to interpret the 
subsequent state statute to decide whether it impairs 
that contract.3 Even then we accept state court con- 
clusions unless "manifestly wrong."4 Examination 
here, under the Contract Clause, is to enforce the 
federal provision against impairment and is made 
only to decide whether under the Contract Clause 
there is a contract and whether it is impaired.5 This 
Court thus adjudges whether state action has violated 
the Federal Contract Clause. It does not decide the 
meaning of a state statute as applied to a state appro- 
priation. 

Under the Compact Clause, however, the fed- 
eral questions are the execution, validity and mean- 
ing of federally approved state compacts.6 The 
interpretation of the meaning of the compact con- 
trols over a state's application of its own law through 
the Supremacy Clause and not by any implied federal 
power to construe state law. 

West Virginia adjudges her execution of the 

'Union Pac. R Co. v. Public Service Comm'n, 248 US. 67. 
2U.S. Constitution, Art. I, & 10. 
3Appleby v. City of New York, 271 US. 364,380; King Mfg. 
Co. v. Augusta, 277 U.S. 100,114; Coombes v. Getz, 285 U.S. 
434, 441. 
4Hale v. State Board, 302 US.  95, 101. 
5Coolidge v. Long, 282 US. 582, 597. 
6Delaware River Joint Toll Bridge Comm'n v. Colbum, 310 
US. 419,428, where it is said, "Hence we address ourselves 
to the language of the Compact." And see the last paragraph 
of that opinion. 

compact is invalid as a delegation of state police 
power and as a creation of debt beyond her constitu- 
tional powers. Since the Constitution provided the 
compact for adjusting interstate relations, compacts 
may be enforced despite otherwise valid state restric- 
tions on state action. 

This, I think, was the basis of our holding in Hin- 
derlider v. La Plata Co., 304 US. 92. The Supreme 
Court of Colorado held that compact invalid because 
it was an executive abandonment by Colorado of a 
citizen's previously acquired water rights, pp. 104 and 
108. But we concluded: 

Whether the apportionment of the 
water of an interstate stream be made by 
compact between the upper and lower 
States with the consent of Congress or by a 
decree of this Court, the apportionment is 
binding upon the citizens of each State and 
all water claimants, even where the State 
had granted the water rights before it en- 
tered into the compact. 

P. 106. 

For that conclusion reliance was placed upon Rhode 
Island v. Massachusetts, 12 Pet. 657, 725, where this 
Court, speaking of compacts, said: 

By this surrender of the power, which 
before the adoption of the constitution was 
vested in every state, of settling these con- 
tested boundaries, as in the plenitude of 
their sovereignty they might; they could set- 
tle them neither by war, or in peace, by 
treaty, compact or agreement, without the 
permission of the new legislative power 
which the states brought into existence by 
their respective and several grants in con- 
ventions of the people. If congress con- 
sented, then the states were in this respect 
restored to their original inherent sover- 
eignty; such consent being the sole limitation 
imposed by the constitution, when given, left 
the states as they were before . . . whereby 
their compacts became of binding force, and 
finally settled the boundary between them: 
operating with the same effect as a treaty be- 
tween sovereign powers. 

I would uphold the validity of the compact and 
reverse the judgment of West Virginia refusing man- 
damus, with direction to that court to enter a judg- 
ment not inconsistent with an opinion based upon the 
Supremacy Clause. 



Discussion Notes 
1. Two well-known commentators on inter- 

state compacts made the following observations 
on the theory of Justice Reed's concurring opinion 
in the principal case: 

If this construction were to be ac- 
cepted, the government of a state, by 
making a compact with another state, 
could in effect amend the state constitu- 
tion without regard to the requirements 
for amendment, such as ratification by 
popular referendum; similarly a state gov- 
ernment could accomplish by compact 
what it could not by statute under the con- 
stitution of the state. 

Frederick L. Zimmermann and Mitchell Wendell, 
"The Interstate Compact and Dyer v. Sims," Co- 
lumbia Law Review 51 (December 1951): 937. See 
also, Ibid, at 943 n. 61. See also Felix Frankfurter 
and James M. Landis, "The Compact Clause of 
the Constitution-A Study in Interstate Adjust- 
ments," Yale Law Journal 34 (May 1925): 685. 

For an exhaustive survey of the history of the Com- 
pact Clause and its interpretation, especially as to 
which "compacts" must be approved by Congress, 
see US.  Steel Cop.  v. Multistate Tax Commission, 
434 US.  452 (1978). 

2. Was the compact involved in Dyer v. Sims 
just between states? Can states enter compacts 
with the federal government? See Frank P. Grad, 
"Federal-State Compact: A New Experiment in 
Cooperative Federalism," Columbia Law Review 
63 (May 1963): 825. 

3. In Hinderlider v. La Plata River & Cherry 
Creek Ditch Co., 304 U.S. 92 (1938) the Supreme 
Court held that state constitutional provisions on 
water rights must give way to "federal common 
law." Why would a state put rules about water 
rights in its constitution? 

4. See generally Marian E. Ridgeway, Znter- 
state Compacts: A Question of Federalism (Carbon- 
dale: Southern Illinois University Press, 1971); 
Weldon V. Barton, Interstate Compacts in The Po- 
litical Process (Chapel Hill: University of North 
Carolina Press, 1965). 



Chapter 3 

State Constitutional Protection of 
Individual Liberties in the Federal System 



A. Introduction: 
State Constitutional Protections beyond 
Minimum Federal Constitutional Rights 

Monrad Paulsen observed in 1951: 

Although state constitutions contain 
full statements of our civil liberties, on the 
whole the record of state court guardianship 
of "First Amendment Freedoms" is disap- 
pointing. . . . If our liberties are not protected 
in Des Moines the only hope is in Washing- 
ton.' 

All state constitutions contain a series of protec- 
tions or specified rights for individuals. Most of the 
original state constitutions contained such provi- 
sions, and the federal Bill of Rights was to a certain 
extent patterned on them.2 Interestingly, the state 
bills of rights appear at the beginning of the constitu- 
tion, rather than at the end as is true with the federal 
Constitution. This structural difference in state con- 
stitutions can be significant.3 

Many state constitutional protections use 
phrases such as "due process of law," or "unreason- 
able search and seizure," identical to federal consti- 
tutional protections. Others use similar language, 
and still others have no counterparts at all in the fed- 
eral constitution. These state constitutional provi- 
sions are usually referred to as Declarations of 
Rights. What is their function in the federal system 
and how do they relate to the federal Bill of Rights? 
Must words have the same "meaning" when used in 
both the federal and state constitutions? 

The "rediscovery" of state constitutional protec- 
tions beginning in the 1970s, where state courts be- 
gan deciding cases based on state rather than federal 
constitutional provisions, presents one of the most 

interesting and challenging facets of constitutional 
law. 

In 1986 United State Supreme Court Justice 
William J. Brennan, Jr. noted: 

Rediscovery by state supreme courts of 
the broader protections afforded their own 
citizens by their state constitutions . . . is 
probably the most important development 
in constitutional jurisprudence of our 
times.4 

Even the federal Bill of Rights' origins in state 
constitutions and earlier colonial and English legal 
materials had been more or less forgotten until re- 
cently. In 1975 Justice Stanley Mosk of California had 
to remind the bar and bench: 

It is a fiction too long accepted that pro- 
visions in state constitutions textually identi- 
cal to the Bill of Rights were intended to 
mirror their federal counterpart. The lesson 
of history is otherwise: the Bill of Rights was 
based upon the corresponding provisions of 
the first state constitutions, rather than the 
reverse. 

People v. Brisendine, 119 Cal. Rptr. 315,329,531 P.2d 
1099, 1113, 13 Cal.3d 528, 550 (1975). 

ENDNOTES 

'Monrad G. Paulsen, "State Constitutions, State Courts and 
First Amendment Freedoms," Vanderbilt Law Review 4 
(April 1951): 642. 
2A. E. Dick Howard, The Road from Runnymede: Magna 
Carta and Constit~rtionalism in America (Charlottesville: 
University of Virginia Press, 1968); Richard L. Perry, ed., 
Sources of Our Liberties (Chicago: American Bar Founda- 
tion, 1959); Edward Dumbauld, "State Precedents for the 
Bill of Rights," Journal of Public Law 7 (Fall 1958): 323. 



3Daniel Elazar, "The Principles and Traditions Underlying its mison d'etre."); State v. Tapply, 124N.H. 318,325,470 A.2d 
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ginning of the constitution is intended to announce that the 4National Law Journal, September 29,1986, Special Section 
protection of rights is the first task of government, indeed, at S-1. 



B. The Incorporation of 
Federal Constitutional Protections 

against the States 

Barron v. Mayor ment itself; not of distinct governments, framed by 
and City Council of Baltimore different persons and for different purposes. 

32 U.S. 243 (1833) If these propositions be correct, the fifth amend- 
ment must be understood as restraining the power of 
the general government, not as applicable to the 

Mr. Chief Justice MARSHALL delivered the 
opinion of the court: 

The plaintiff in error contends that [this matter] 
comes within that clause in the fifth amendment to 
the Constitution which inhibits the taking of private 
property for public use without just compensation. 
He insists that this amendment, being in favor of the 
liberty of the citizen, ought to be so construed as to 
restrain the legislative power of a State, as well as 
that of the United States. If this proposition be un- 
true, the court can take no jurisdiction of the cause. 

The question thus presented is, we think, of great 
importance, but not of much difficulty. 

The Constitution was ordained and established 
by the people of the United States for themselves, for 
their own government, and not for the government of 
the individual States. Each State established a consti- 
tution for itself, and in that constitution provided 
such limitations and restrictions on the powers of its 
particular government as its judgment dictated. The 
people of the United States framed such a govern- 
ment for the United States as they supposed best 
adapted to their situation, and best calculated to pro- 
mote their interests. The powers they conferred on 
this government were to be exercised by itself; and 
the limitations on power, if expressed in general 
terms, are naturally, and, we think, necessarily appli- 
cable to the government created by the instrument. 
They are limitations of power granted in the instru- 

States. In their several constitutions they have irn- 
posed such restrictions on their respective govern- 
ments as their own wisdom suggested; such as they 
deemed most proper for themselves. It is a subject on 
which they judge exclusively, and with which others 
interfere no farther than they are supposed to have a 
common interest. 

If the original Constitution, in the ninth and 
tenth sections of the first article, draws this plain and 
marked line of discrimination between the lirnita- 
tions it imposes on the powers of the general govern- 
ment and on those of the States; if in every inhibition 
intended to act on State power, words are employed 
which directly express that intent, some strong reason 
must be assigned for departing from this safe and ju- 
dicious course in framing the amendments, before 
that departure can be assumed. 

We search in vain for that reason. . . . Had the 
framers of these amendments intended them to be 
limitations on the powers of the State governments 
they would have imitated the framers of the original 
Constitution, and have expressed that intention. Had 
Congress engaged in the extraordinary occupation of 
improving the constitutions of the several States by 
affording the people additional protection from the 
exercise of power by their own governments in mat- 
ters which concerned themselves alone, they would 



have declared this purpose in plain and intelligible 
language. 

But it is universally understood, it is a part of the 
history of the day, that the great revolution which es- 
tablished the Constitution of the United States was 
not effected without immense opposition. Serious 
fears were extensively entertained that those powers 
which the patriot statesmen who then watched over 
the interests of our country, deemed essential to un- 
ion, and to the attainment of those invaluable objects 
for which union was sought, might be exercised in a 
manner dangerous to liberty. In almost every conven- 
tion by which the Constitution was adopted, amend- 
ments to guard against the abuse of power were 
recommended. These amendments demanded secu- 
rity against the apprehended encroachments of the 
general government-not against those of the local 
governments. 

In compliance with a sentiment thus generally 
expressed, to quiet fears thus extensively enter- 
tained, amendments were proposed by the required 
majority in Congress, and adopted by the States. 
These amendments contain no expression indicating 
an intention to apply them to the State governments. 
This court cannot so apply them. 

We are of opinion that the provision in the fifth 
amendment to the Constitution, declaring that pri- 
vate property shall not be taken for public use with- 
out just compensation, is intended solely as a 
limitation on the exercise of power by the govern- 
ment of the United States, and is not applicable to 
the legislation of the States. We are therefore of 
opinion that there is no repugnancy between the sev- 
eral acts of the General Assembly of Maryland, given 
in evidence by the defendants at the trial of this cause 
in the court of that State, and the Constitution of the 
United States. 

Malloy v. Hogan 
378 U.S. 1 (1964) 

The extent to which the Fourteenth Amendment 
prevents state invasion of rights enumerated in the 
first eight Amendments has been considered in nu- 
merous cases in this Court since the Amendment's 
adoption in 1868. 

Although many Justices have deemed the 
Amendment to incorporate all eight of the Amend- 

ments,2 the view which has thus far prevailed dates 
from the decision in 1897 in Chicago, B. & Q. R. Co. v. 
Chicago, 166 U.S. 226, which held that the Due Proc- 
ess Clause requires the States to pay just compensa- 
tion for private property taken for public use.3 It was 
on the authority of that decision that the Court said in 
1908 in Twining v. New Jersey, supra, that "it is possi- 
ble that some of the personal rights safeguarded by 
the first eight Amendments against National action 
may also be safeguarded against state action, because 
a denial of them would be a denial of due process of 
law." 211 U.S., at 99. 

The Court has not hesitated to re-examine past 
decisions according the Fourteenth Amendment a 
less central role in the preservation of basic liberties 
than that which was contemplated by its Framers 
when they added the Amendment to our constitu- 
tional scheme. Thus, although the Court as late as 
1922 said that "neither the Fourteenth Amendment 
nor any other provision of the Constitution of the 
United States imposes upon the States any restric- 
tions about 'freedom of speech' . . . ," Prudential Ins. 
Co. v. Cheek, 259 U.S. 530,543, three years later Git- 
low v. New York, 268 U.S. 652, initiated a series of de- 
cisions which today hold immune from state invasion 
every First Amendment protection for the cherished 
rights of mind and spirit-the freedoms of speech, 
press, religion, assembly, association, and petition for 
redress of grievances. 

Similarly, Palko v. Connecticut, 302 U.S. 319, de- 
cided in 1937, suggested that the rights secured by the 

2Ten Justices have supported this view. See Gideon v. 
Wainwright, 372 U.S. 335, 346 (opinion of MR. JUSTICE 
DOUGLAS). The Court expressed itself as unpersuaded to 
this view in In re Kemmler, 136 U S .  436,448-449; McElvaine 
v. Brush, 142 U S .  155,158-159; Mmwell v. Dow, 176 U S .  581, 
597-598; Twining v. New Jersey, supra, p. 96. See Spies v. Illi- 
nois, 123 U S .  131. Decisions that particular guarantees were 
not safeguarded against state action by the Privileges and 
Immunities Clause or other provision of the Fourteenth 
Amendment are: United States v. Cruikshank, 92 U S .  542, 
551; Prudential Ins. Co. v. Cheek, 259 U S .  530, 543 (First 
Amendment); Pmser v. Illinois, 116 U.S. 252, 265 (Second 
Amendment); Weeks v. United States, 232 U.S. 383, 398 
(Fourth Amendment); Hurtado v. California, 110 U.S. 516, 
538 (Fifth Amendment requirements of grand jury indict- 
ments); Palko v. Connecticut, 302 U S .  319, 328 (Fifth 
Amendment double jeopardy); Mmwell v. Dow, supra, at 
595 (Sixth Amendment jury trial); Walkrv. Sauvinet, 92U.S. 
90,92 (Seventh Amendment jury trial); In re Kemmler, supra; 
McElvaine v. Brush, supm; O'Neil v. Vermont, 144 U S .  323, 
332 (Eighth Amendment prohibition against cruel and un- 
usual punishment). 
31n Bamn v. Baltimore, 7 Pet. 243, decided before the adop- 
tion of the Fourteenth Amendment, Chief Justice Marshall, 
speaking for the Court, held that this right was not secured 
against state action by the Fifth Amendment's provision: 
"Nor shall private property be taken for public use, without 
just compensation." 



Fourth Amendment were not protected against state 
action, citing, 302 U.S., at 324, the statement of the 
Court in 1914 in Weeks v. United States, 232 U.S. 383, 
398, that "the Fourth Amendment is not directed to 
individual misconduct of [state] officials." In 1961, 
however, the Court held that in the light of later deci- 
sions,5 it was taken as settled that ". . . the Fourth 
Amendment's right of privacy has been declared en- 
forceable against the States through the Due Process 
Clause of the Fourteenth.. . " Mapp v. Ohio, 367 U.S. 
643,655. Again, although the Court held in 1942 that 
in a state prosecution for a noncapital offense, "ap- 
pointment of counsel is not a fundamental right," 
Betts v. Brady, 316 U.S. 455, 471; cf. Powell v. Ala- 
bama, 287 U.S. 45, only last Term this decision was 

5See Wolf v. Colorado, 338 US. 25, 27-28; Elkins v. United 
States, 364 U.S. 206,213. 

Discussion Notes 

1. On the incorporation of Bill of Rights provi- 
sions into the due process clause of the Four- 
teenth Amendment, thus making them applicable 
to the states, see Richard C. Cortner, The Supreme 
Court and the Second Bill of Rights: The Fourteenth 
Amendment and the Nationalization of Civil Liberties 
(Madison, Wis. 1981). 

2. Would federal constitutional rights, devel- 
oped in cases involving the federal government, 
have to be applied identically against the states 
when such rights are incorporated? Robert F. Wil- 
liams, "In the Supreme Court's Shadow: Legiti- 

re-examined and it was held that provision of counsel 
in all criminal cases was "a fundamental right, essen- 
tial to a fair trial," and thus was made obligatory on 
the States by the Fourteenth Amendment. Gideon v. 
Wainwright, 372 U.S. 335, 343-344.6 

We hold today that the Fifth Amendment's ex- 
ception from compulsory self-incrimination is also 
protected by the Fourteenth Amendment against 
abridgment by the States. Decisions of the court since 
Twining and Adamson have departed from the con- 
trary view expressed in those cases. 

6See also Robinson v. California, 370 U.S. 660, 666, which, 
despite In IE Kemmler, supra; McElvaine v. Brush, supra; 
O'Neil v. Vermont, supra, made applicable to the States the 
Eighth Amendment's ban on cruel and unusual punish- 
ments. 

macy of State Rejection of Supreme Court Rea- 
soning and Result," South Carolina Law Review 35 
(Spring 1984): 391-96. 

3. Concerning the question of whether the in- 
corporation doctrine is a correct interpretation of 
the Fourteenth Amendment, see Alfed W. Meyer, 
"The Blaine Amendment and the Bill of Rights," 
Harvard Law Review 64 (April 1951): 939; and 
Charles Fairman and Stanley Morrison, "Does the 
Fourteenth Amendment Incorporate the Bill of 
Rights?: The Original Understanding," Stanford 
Law Review 2 (December 1949): 5, 140. See also 
Adarnson v. California, 332 U.S. 46 (1947). 

Perry v. Louisiana 
461 U.S. 961 (1983) 

Opinion of JUSTICE STEVENS, with whom 
JUSTICE BLACKMUN and JUSTICE POWELL 
join, respecting the denial of the petitions for writs of 
certiorari. 

My vote to deny certiorari in these cases does not 
reflect disagreement with JUSTICE MARSHALL'S 
appraisal of the importance of the underlying issue- 
whether the Constitution prohibits the use of per- 
emptory challenges to exclude members of a 
particular group from the jury, based on the prosecu- 
tor's assumption that they will be biased in favor of 
other members of the same group. I believe that fur- 
ther consideration of the substantive and procedural 
ramifications of the problem by other courts will en- 

able us to deal with the issue more wisely at a later 
date. There is presently no conflict of decision within 
the federal system. During the past five years, two 
State Supreme Courts have held that a criminal de- 
fendant's rights under state constitutional provisions 
are violated in some circumstances by the prosecu- 
tor's use of peremptory challenges to exclude mem- 
bers of particular racial, ethnic, religious, or other 
groups from the jury. People v. Wheeler, 22 Cal. 3d 
258, 583 P. 2d 748 (1978); Commonwealth v. Soares, 
377 Mass. 461,387 N.E. 2d 499, cert. denied, 444 U.S. 
881 (1979). That premise, understandably, has given 
rise to litigation addressing both procedural and sub- 
stantive problems associated with judicial review of 
peremptory challenges, which had traditionally been 
final and unreviewable. . . . In my judgment it is a 
sound exercise of discretion for the Court to allow the 
various States to serve as laboratories in which the is- 
sue receives further study before it is addressed by 
this Court. 



as-laboratories metaphor has propelled Justice Bran- 
deis' concept far beyond the sphere of social and 

Gilliard v. 
464 U.S. 

Mississippi 
867 (1983) 

JUSTICE MARSHALL, with whom JUSTICE 
BRENNAN joins, dissenting. 

For the third time this year, this Court has re- 
fused to review a case in which an all-white jury has 
sentenced a Negro defendant to death after the 
prosecution used peremptory challenges to remove 
all Negroes from the jury. See Miller v. Illinois and 
Perry v. Louisiana decided together with McCray v. 
New York, 461 U.S. 961 (1983) (MARSHALL, J., dis- 
senting from denial of certiorari). The facts of each 
case follow a now-familiar pattern: For cause chal- 
lenges by both defense counsel and the prosecution 
leave an integrated jury panel. The prosecution then 
resorts to peremptory challenges to remove Negro 
members of the panel. Despite defense counsel ef- 
forts to show that the prosecution has excluded jurors 
on the basis of race, the trial court rules that defen- 
dant has failed to establish systematic exclusion in the 
manner required by this Court in Swain v. Alabama, 
380 US.  202 (1965). The all-white jury proceeds to 
hear the case and sentence the Negro defendant to 
death. 

I write today to address those of my colleagues 
who agree with me that the use of peremptory chal- 
lenges in these cases presents important constitu- 
tional questions, but believe that this Court should 
postpone consideration of the issue until more State 
Supreme Courts and federal circuits have experi- 
mented with substantive and procedural solutions to 
the problem. Although I appreciate my colleagues' 
inclination to delay until a consensus emerges on how 
best to deal with misuse of peremptory challenges, I 
believe that for the Court to indulge that inclination 
on this occasion is inappropriate and ill-advised. 

When Justice Brandeis originally analogized the 
States to laboratories in need of freedom to experi- 
ment, he was dissenting from a decision by the Court 
applying a now-discredited interpretation of the Due 
Process Clause to strike down an Oklahoma statute 
regulating the sale and distribution of ice. See New 
State Ice Co. v. Liebmann, 285 US.  262, 310-311 
(1932). As Justice Brandeis recognized, an overly 
protective view of substantive due process unneces- 
sarily stifles public welfare legislation at the state 
level. Since then, however, the power of the States- 

economic rt&lation.-~ow we find the metaphor em- 
ployed to justify this Court's abstention from reach- 
ing an important issue involving the rights of 
individual defendants under the Federal Constitu- 
tion. 

When a majority of this Court suspects that such 
rights are being regularly abridged, the Court shrinks 
from its constitutional duty by awaiting developments 
in state or other federal courts. Because abuse of per- 
emptory challenges appears to be most prevalent in 
capital cases, the need for immediate review in this 
Court is all the more urgent. If we postpone consid- 
eration of the issue much longer, petitioners in this 
and similar cases will be put to death before their 
constitutional rights can be vindicated. Under the cir- 
cumstances, I do not understand how in good con- 
science we can await further developments, 
regardless of how helpful those developments might 
be to our own deliberations. 

Moreover, I have serious misgivings about my 
colleagues' assumption that many States will, in the 
foreseeable future, engage in meaningful reconsid- 
eration of the discriminatory use of peremptory chal- 
lenges. In the area of individual rights, state courts 
traditionally have looked to the federal judiciary for 
leadership. When decisions of this Court have ex- 
panded personal liberties in an area, state judiciaries 
have followed and, upon occasion, interpreted state 
constitutional liberties to exceed those guaranteed by 
the Federal Constitution. But, conversely, when this 
Court has announced a clearly defined, but limited, 
federal constitutional protection for a particular 
right, the State Supreme Courts have been less will- 
ing to develop more generous doctrines under their 
own State Constitutions. 

Constitutional limitations on prosecutorial use 
of peremptory challenges are a clear example of how 
a limiting precedent in this Court inhibits doctrinal 
development in the States. In 1965 in Swain v. Ala- 
bama, a majority of this Court held that the prosecu- 
tion is free to use peremptory challenges to remove 
Negroes from the jury in any given case so long as the 
prosecution does not remove Negroes from juries "in 
case after case, whatever the circumstances, what- 
ever the crime and whoever the defendant or victim." 
380 U.S., at 223. Even though Swain v. Alabama has 
been roundly and regularly criticized by commenta- 
tors, see sources cited in McCray v. New York, supra, 
at 964-965, n. 1 (MARSHALL, J., dissenting), in the 
18 years since Swain was decided only two State Su- 
preme Courts have interpreted their State Constitu- 
tions to provide criminal defendants greater 
protection against discriminatory use of peremptory 
challenges. People v. Wheeler, 22 Cal. 3d 258, 583 P. 



2d 748 (1978); Commonwealth v. Soares, 377 Mass. 
461, 387 N. E. 2d 499, cert. denied, 444 U.S. 881 
(1979). 

Contrary to my colleagues' assumptions, these 
two recent decisions by the California and Massachu- 
setts high courts have not inspired other State Su- 
preme Courts to deviate from the rule of Swain and 
experiment with new remedies for peremptory chal- 
lenge misuse. To my knowledge, in the five years 
since Wheeler and Soares, not a single State Supreme 
Court has imposed state constitutional limits on per- 
emptory challenges. In fact, over the same period, at 
least 19 jurisdictions have considered the issue and, 

following Swain, reaffirmed their view that the exclu- 
sion of Negroes by peremptory challenges is constitu- 
tional in the absence of evidence of systematic 
exclusion. 

While this Court attends the Brandeisian experi- 
ments in a handful of state courts, criminal defen- 
dants in Mississippi and numerous other States have 
no legal remedy for what a majority of this Court 
agrees may well be a constitutional defect in the jury 
selection process. Under the circumstances, I cannot 
abide by further delay. I would grant the petition. 

Discussion Notes 
1. What factors seemed to convince the ing peremptory challenges to exclude jurors on ra- 

United States Supreme Court to move slowly in cial grounds. 
this area? Would those factors have been present 3. After Batson, could state courts still rely on 
in cases against the federal government? state constitutional grounds in dealing with this 

2. In Batson v. Kentucky, 476 U.S. 79 (1986), problem? See State v. Gilmore, 103 N.J. 508, 511 
the United States struck down the practice of us- A.2d 1150 (1986). 



C. The Rediscovery of State Constitutional Rights 

William J. Brennan, Jr., 
"State Constitutions and the 

Protection of Individual Rights" 

Haward Law Review 
90 (January 1977): 489. 

O 1977 Harvard Law Review. 
Reprinted by permission. 

In recent years, however, another variety of fed- 
eral law-that fundamental law protecting all of us 
from the use of governmental powers in ways incon- 
sistent with American conceptions of human lib- 
erty-has dramatically altered the grist of the state 
courts. Over the past two decades, decisions of the 
Supreme Court of the United States have returned to 
the fundamental promises wrought by the blood of 
those who fought our War between the States, prom- 
ises which were thereafter embodied in our four- 
teenth amendment-that the citizens of all our states 
are also and no less citizens of our United States, that 
this birthright guarantees our federal constitutional 
liberties against encroachment by governmental ac- 
tion at any level of our federal system, and that each 
of us is entitled to due process of law and the equal 
protection of the laws from our state governments no 
less than from our national one. Although courts do 
not today substitute their personal economic beliefs 
for the judgments of our democratically elected legis- 
latures,' Supreme Court decisions under the four- 
teenth amendment have significantly affected 
virtually every other area, civil and criminal, of state 

'Fergwon v. Skrupa, 372 US.  726, 730 (1963). [But see 
Chapter 3, Section E.] 

action. And while these decisions have been accom- 
panied by the enforcement of federal rights by fed- 
eral courts, they have significantly altered the work of 
state court judges as well. This is both necessary and 
desirable under our federal system-state courts no 
less than federal are and ought to be the guardians of 
our liberties. 

But the point I want to stress here is that state 
courts cannot rest when they have afforded their citi- 
zens the full protections of the federal Constitution. 
State constitutions, too, are a font of individual liber- 
ties, their protections often extending beyond those 
required by the Supreme Court's interpretation of 
federal law. The legal revolution which has brought 
federal law to the fore must not be allowed to inhibit 
the independent protective force of state law for 
without it, the full realization of our liberties cannot 
be guaranteed. 

The essential point I am making, of course, is not 
that the United States Supreme Court is necessarily 
wrong in its interpretation of the federal Constitu- 
tion, or that ultimate constitutional truths invariably 
come prepackaged in the dissents, including my own, 
from decisions of the Court. It is simply that the deci- 
sions of the Court are not, and should not be, disposi- 
tive of questions regarding rights guaranteed by 
counterpart provisions of state 1aw.m Accordingly, 
such decisions are not mechanically applicable to 
state law issues, and state court judges and the mem- 
bers of the bar seriously err if they so treat them. 

83The Court has made this point clear on a number of occa- 
sions. See Oregon v. Hass, 420 US.  714,719 (1975) (". . . a 
State is free as a matter of its own law to impose greater re- 
strictions on police activity than those this Court holds to be 
necessary upon federal constitutional standards"); Cooperv. 
California, 386 U.S. 58,62 (1967). 



Rather, state court judges, and also practitioners, do 
well to scrutinize constitutional decisions by federal 
courts, for only if they are found to be logically per- 
suasive and well-reasoned, paying due regard to 
precedent and the policies underlying specific consti- 
tutional guarantees, may they properly claim persua- 
sive weight as guideposts when interpreting 
counterpart state guarantees. I suggest to the bar 
that, although in the past it might have been safe for 
counsel to raise only federal constitutional issues in 
state courts, plainly it would be most unwise these 
days not also to raise the state constitutional ques- 
tions. 

Every believer in our concept of federalism, and I 
am a devout believer, must salute this development 
in our state courts. Unfortunately, federalism has 
taken on a new meaning of late. In its name, many of 
the door-closing decisions described above have been 
rendered. Under the banner of vague, undefined no- 
tions of equity, comity and federalism the Court has 
condoned both isolated and systematic violations of 
civil liberties. Such decisions hardly bespeak a true 

concern for equity. Nor do they properly understand 
the nature of our federalism. Adopting the premise 
that state courts can be trusted to safeguard individ- 
ual rights,B4 the Supreme Court has gone on to limit 
the protective role of the federal judiciary. But in so 
doing, it has forgotten that one of the strengths of our 
federal system is that it provides a double source of 
protection for the rights of our citizens. Federalism is 
not served when the federal half of that protection is 
crippled. 

Yet, the very premise of the cases that foreclose 
federal remedies constitutes a clear call to state 
courts to step into the breach. With the federal locus 
of our double protections weakened, our liberties 
cannot survive if the states betray the trust the Court 
has put in them. And if that trust is, for the Court, 
strong enough to override the risk that some states 
may not live up to it, how much more strongly should 
we trust state courts whose manifest purpose is to ex- 
pand constitutional protections. With federal scru- 
tiny diminished, state courts must respond by 
increasing their own. 

84See Stone v. Powell, 96 SCt. 3037,3051 11.35 (1976); Doran 
v. Salem Inn, Inc., 422 US. 922,930 (1975) 

Discussion Notes 

1. Justice Brennan's article, although pub- 
lished only in 1977, is among the "most frequently 
cited law review articles of modem times." Ann 
Lousin, "Justice Brennan: A Tribute to a Federal 
Judge Who Believes in State's Rights," John Mar- 
shall Law Review 20 (Fall 1986): 2 n.3. Justice 
Stewart G. Pollock of the New Jersey Supreme 
Court referred to Justice Brennan's article as the 
"Magna Carta of state constitutional law." Stewart 
G. Pollock, "State Constitutions as Separate 

Sources of Fundamental Rights," Rurgers Law Re- 
view 35 (Summer, 1983): 716. 

2. Justice Brennan updated his views in "The 
Bill of Rights and the States: The Revival of State 
Constitutions as Guardians of Individual Rights," 
New York University LawReview 61 (October 1986): 
535. 

3. Justice Brennan has not confined his views 
to academic literature, however. This following 
dissent indicates his views as expressed in judicial 
opinions. 

Michigan v. Mosley 
423 U.S. 96 (1976) 

MR. JUSTICE BRENNAN, with whom MR. 
JUSTICE MARSHALL joins, dissenting. 

But the process of eroding Miranda rights, begun 
with Ham's v. New York 401 U.S. 222 (1971), contin- 
ues with today's holding that police may renew the 
questioning of a suspect who has once exercised his 
right to remain silent, provided the suspect's right to 
cut off questioning has been "scrupulously honored." 
Today's distortion of Miranda's constitutional princi- 

ples can be viewed only as yet another step in the ero- 
sion and, I suppose, ultimate overruling of Miranda's 
enforcement of the privilege against self-incrimina- 
tion. 

In light of today's erosion of Miranda standards 
as a matter of federal constitutional law, it is appro- 
priate to observe that no State is precluded by the de- 
cision from adhering to higher standards under state 
law. Each State has power to impose higher standards 
governing police practices under state law than is re- 
quired by the Federal constitution. See Oregon v. 
Hass, 420 U.S. 714, 719 (1975); Lego v. Twomey, 404 
U.S. 477, 489 (1972); Cooper v. California, 386 U.S. 
58, 62 (1967). 



* * * * * increasingly depreciated by decisions of this 

Court. . . . I note that Michigan's Constitution has its 
Understandably, state courts and legislatures own counterpart to the privilege against self-incrimi- 

are, as matters of state law, increasingly according nation. Mich. Const., Art. 1, & 17; see State v. 
protections once provided as federal rights but now Johnson, supra. 

Discussion Notes 
1. Why would Justice Brennan write a dissent 

like this? What role could such a dissent have? 
Williams, "In the Supreme Court's Shadow," 
374-77. 

2. Paul Bator, "The State Courts and Federal 
Constitutional Litigation," William & Mary Law 
Review 22 (Summer 1981): 606 n.1: 

I must confess to some misgivings 
about the extent to which some of this 
commentary seems to assume that state 
constitutional law is simply "available" to 
be manipulated to negate Supreme Court 
decisions which are deemed unsatisfac- 

tory. And I regard it as inappropriate 
for Supreme Court Justices them- 
selves to campaign to enact into un- 
reviewable state constitutional law 
dissenting views about federal consti- 
tutional law which have been duly re- 
jected by the United States Supreme 
Court. See, for an example of a not at 
all subtle invitation of this sort, 
Michigan v. Mosley, 423 U.S. 96, 
120-21 (1975) (Brennan, J., dissent- 
ing). 

3. Why would Bator refer to state consti- 
tutional law decisions as "unreviewable"? 

Robert F. Williams, 
"In the Supreme Court's Shadow: 

Legitimacy of State Rejection of 
Supreme Court Reasoning and Result" 

South Carolina Law Review 
35 (Spring 1984): 353. 

O 1984 South Carolina Law Review. 
Reprinted by permission. 

Although the state constitution may en- 
compass a smaller universe than the federal 
Constitution, our corzstellation of rights may be 
more complete. 

Justice Stewart G. Pollock' 
New Jersey Supreme Court 

11. A New Model of 
American Constitutional Law 

Persons not attentive to the distinctions between 
federal and state constitutional law might view 
United States Supreme Court decisions as enunciat- 
ing the final, definitive constitutional law regarding 
the validity of state policies. Under this view, Su- 

'Right to Choose v. Byme, 91 N.J. 287,300,450 A2d 925,931 
(1982). 

preme Court decisions represent the end of the con- 
stitutional decisionmaking process. Other persons, 
recognizing the state court trend of resorting to inde- 
pendent interpretations of their constitutions in the 
face of contrary Supreme court holdings, might view 
the Court's decisions as the beginning of the states' in- 
dependent constitutional decisionmaking process. 

This Article's thesis is that Supreme Court fed- 
eral constitutional interpretations represent themid- 
dle of an evolving process of constitutional 
decisionmaking in our federal system. The ongoing 
legal and political controversy following Supreme 
Court decisions holding against asserted federal con- 
stitutional rights illustrates an emerging new para- 
digm of judicial review in cases concerning state 
activities. The process begins with a series of lower 
court rulings on federal constitutional challenges to 
state legislative or executive action. These cases 
eventually lead to a United States Supreme Court 
ruling on the federal constitutional question. If the 
Supreme Court upholds the federal challenge (strik- 
ing down the state policy), the decision establishes a 
minimum national standard applicable in every state. 
But if the Court rejects the asserted federal chal- 
lenge (upholding the state policy), the decision now 
triggers a series of "second looks" at the question by 
state-level decisionmakers, including the courts, 
based on state legal and policy arguments. During 
this second stage, the Supreme Court decision, while 
certainly not controlling, continues to play an integral 
role in the unfolding state legislative, executive, and 
judicial decisions. Supreme Court dissenting opin- 
ions on the question play an equally important role. 



D. State Judicial Reliance on State Constitutions 

In Baker v. City of Fairbanks, 47 1 P.2d 386 (Alaska 
1970) the Alaska Supreme Court was faced with the 
question of a defendant's entitlement to a jury trial in 
an assault prosecution under a municipal ordinance. 
After discussing the federal constitutional standards 
outlined in Duncan v. Louisiana, 391 U.S. 145 (1968) 
(no jury trial required for "petty offenses"), the court 
went on to say (471 P.2d at 401-02): 

In interpreting the Alaska Constitution 
we must consider the consequences of deny- 
ing jury trial to the person being prosecuted. 
It is of small moment to the citizen whether 
the period of incarceration is long or short; 
one day may be too long. Its results may be 
serious for one man and less so for another, 
depending upon a variety of circumstances. 
Furthermore, the great bulk of the citizenry 
encounters the judicial process most fre- 
quently in the prosecution of what have been 
called the petty offenses. Punishments in- 
flicted at that level can be as harsh and as 
devastating to the life of the citizen as those 
meted out for more serious misdemeanors 
and for felonious conduct. Why should the 
remedial process be less just at one level 
than at another? We should be alert against 
attempts by government to whittle awayfun- 
damental rights on grounds of expediency. It 
is our constitutional duty to prevent such un- 
toward consequences for the citizen at large. 
It is well stated in Duncan v. Louisiana, 
supra, that, 

"Those who wrote our constitu- 
tions knew from history and experi- 
ence that it was necessary to protect 
against unfounded criminal charges 
brought to eliminate enemies and 
against judges too responsive to the 

voice of higher authority. The 
framers of the constitutions strove 
to create an independent judiciary 
but insisted upon further protection 
against arbitrary action. Providing 
an accused with the right to be tried 
by a jury of his peers gave him an in- 
estimable safeguard against the cor- 
rupt or over-zealous prosecutor and 
against the compliant, biased, or ec- 
centric judge. If the defendant pre- 
ferred the common-sense judgment 
of a jury to the more tutored but 
perhaps less sympathetic reaction 
of the single judge he was to have 
it." 391 U.S. at 156,88 S.Ct. at 1451. 

Accordingly, we declare that in any 
criminal prosecution, whether under state 
law or for violation of a city ordinance, the 
accused upon demand is entitled to a jury 
trial. What is ultimately persuasive to us is 
the strong indication by other courts that 
fundamental fairness under the Fourteenth 
Amendment requires an extension of proce- 
dural safeguards in the administration of 
criminal justice to an area of crimes once 
deemed outside the pale of protection. In 
deciding today that appellant has a constitu- 
tional right to a jury trial, we have decided to 
so extend this protection. In doing so, we rec- 
ognize that this result has not been reached 
in certain other jurisdictions or by the 
United States Supreme Court. The mere 
fact, however, that the United States Su- 
preme Court has not extended the right to 
jury trial to all types of offenses does not pre- 
clude us from acting in this field. While we 
must enforce the minimum constitutional 



standards imposed upon us by the United action,"88 it would be difficult to imagine a 
States Supreme Court's interpretation of case having a greater potential impact on our 
the Fourteenth Amendment, we are free, federal system than the one now before us, 
and we are under a duty, to develop addi- in which we are urged to abrogate systems of 
tional constitutional rights and privileges un- financing public education presently in exis- 
der our Alaska Constitution if we find such tence in virtually every State. 
fundamental rights and privileges to be 
within the intention and spirit of our local 
constitutional language and to be necessary 
for the kind of civilized life and ordered lib- 
erty which is at the core of our constitutional 
heritage.26 We need not stand by idly and 
passively, waiting for constitutional direction 
from the highest court of the land. Instead, 
we should be moving concurrently to de- 
velop and expound the principles embedded 
in our constitutional law. 

In Serano v. Priest, 487 P.2d 1241 (Cal. 1971) the 
California Supreme Court upheld a complaint alleg- 
ing California's system of funding public schools vio- 
lated both federal and state equal protection 
guarantees. It remanded the case for trial. 

In 1973, however, the United States Supreme 
Court ruled a similar public school finance system in 
Texas did not violate the federal equal protection 
clause of the Fourteenth Amendment. San Antonio 
District v. Rodriguez, 411 U.S. 1 (1973). The Supreme 
Court noted (411 U.S. at 44): 

It must be remembered, also that every 
claim arising under the Equal Protection 
Clause has implications for the relationship 
between national and state power under our 
federal system. Questions of federalism are 
always inherent in the process of determin- 
ing whether a State's laws are to be accorded 
the traditional presumption of constitution- 
ality, or are to be subjected instead torig- 
orous judicial scrutiny. While "[tlhe 
maintenance of the principles of federalism 
is a foremost consideration in interpreting 
any of the pertinent constitutional provi- 
sions under which this Court examines state 

26Roberts v. State, 458 P.2d 340, 342 (Alaska 1969). We 
again iterate our position, taken in Roberts, that "[wle are 
not bound in expounding the Alaska Constitution's Decla- 
ration of Rights by the decisions of the United States Su- 
preme Court, past or future, which expound identical or 
closely similar provisions of the United States Constitu- 
tion." 

We also again voice our disapproval of the language in 
Knudsen v. City of Anchorage, 358 P.2d 375 (Alaska 1960) 
which would indicate that we are bound by the United States 
Supreme Court's interpretation of the Sixth Amendment of 
the United States Constitution. 

The foregoing considerations buttress 
our conclusion that Texas' system of public 
school finance is an inappropriate candidate 
for strict judicial scrutiny. These same con- 
siderations are relevant to the determina- 
tion whether that system, with its conceded 
imperfections, nevertheless bears some ra- 
tional relationship to a legitimate state pur- 
pose. 

What are the implications of such a statement by 
the United States Supreme Court in upholding state 
actions against federal constitutional challenges? 
Does it provide an argument that the Supreme Court 
decision is of lesser precedential value in considera- 
tion of similar state constitutional claims? See Robert 
F. Williams, "In the Supreme Court's Shadow," pp. 
389-97. 

After a lengthy trial in the lower court, Serrano v. 
Priest again reached the California Supreme Court 
and was decided in 1976.557 P.2d 929,950-52 (1976): 

The primary position adopted by plain- 
tiffs on this point is the correct one. As Ser- 
ran0 I makes clear through its reference to 
our second Kirchncr opinion (and as all par- 
ties hereto are agreed), our state equal pro- 
tection provisions, while "substantially the 
equivalent of' the guarantees contained in 
the Fourteenth Amendment to the United 
States Constitution, are possessed of an in- 
dependent vitality which, in a given case, 
may demand an analysis different from that 
which would obtain if only the federal stan- 
dard were applicable. We have recently 
stated in a related context: "[Iln thearea 
of fundamental civil liberties-which in- 
cludes . . . all protections of the California 
Declaration of Rights-we sit as a court of 
last resort, subject only to the qualification 
that our interpretations may not restrict the 
guarantees accorded the national citizenry 
under the federal charter. In such constitu- 
tional adjudication, our first referent is Cali- 
fornia law and the full panoply of rights 
Californians have come to expect as their 
due. Accordingly, decisions of the United 
States Supreme Court defining fundamental 

88AIlied Stores of Ohio v. Bowers, 358 U.S. 522, 530, 532 
(1959) (BRENNAN, J., concurring); Katzenbach v. Morgan, 
384 U.S. at 659, 661 (Harlan, J., dissenting). 



rights are persuasive authority to be af- 
forded respectful consideration, but are to 
be followed by California courts only when 
they provide no less individual protection 
than is guaranteed by California law". . . . 

Thus, the fact that a majority of the 
United States Supreme Court have now cho- 
sen to contract the area of active and critical 
analysis under the strict scrutiny test for fed- 
eral constitutional purposes44 can have no 
effect upon the existing construction and ap- 
plication afforded our own constitutional 
provisions. Nor can the additional fact-if it 
be a fact-that certain of the high court's 
former decisions (which may have been re- 
lied upon by us in Serrano I) may not be ex- 
pected to thrive in the shadow of Rodriguez 
cause us to withdraw from the principles we 
there announced on state as well as federal 
grounds. 

For these reasons then, we now adhere 
to our determinations, made in Serrano Z, 
that for the reasons there stated and for pur- 
poses of assessing our state public school fi- 
nancing system in light of our state 
constitutional provisions guaranteeing equal 
protection of laws (1) discrimination in edu- 
cational opportunity on the basis of district 
wealth involves a suspect classification, and 
(2) education is a fundamental interest. Be- 
cause the school financing system here in 
question has been shown by substantial and 
convincing evidence produced at trial to in- 
volve a suspect classification (insofar as this 
system, like the former one, draws distinc- 
tions on the basis of district wealth), and 
because that classification affects the funda- 
mental interest of the students of this state 
in education, we have no difficulty in con- 
cluding today, as we concluded in Serrano I, 
that the school financing system before us 
must be examined under our state constitu- 
tional provisions with that strict and search- 
ing scrutiny appropriate to such a case. 

44We do not think it open to doubt that the Rodriguez major- 
ity had considerable difficulty accommodating its new ap- 
proach to certain of its prior decisions, especially in the area 
of fundamental rights. Indeed, we share the curiosity of Jus- 
tice Marshall, who in his dissent states that he "would like to 
know where the Constitution guarantees the right toprocre- 
ate. Skinner v. Oklahoma la rel. Williamsonl. 316 US. 535, 
5 4 1 , 6 2 ~ . ~ t .  1110,86 ~ . ~ d : 1 6 5 5  (1942), or theright tovotein 
state elections, e.g., Reynolds v. Sims, 377 U.S. 533,84 S.Ct. 
1362, 12 L.Ed.2d 506 (1964), or the right to appeal from a 
criminal conviction, e.g., Grifin v. Illinois, 351 US. 12, 76 
S.Ct. 585, 100 LEd. 891 (1956)." (Rodriguez, supra, 411 US. 
at p. 100,93 S.Ct. at p. 1331.) 

We are fortified in reaching this conclu- 
sion by language appearing in the Rodriguez 
decision itself. The high court, in passing 
upon the validity of the Texas system under 
the federal equal protection clause, repeat- 
edly emphasized its lack of "expertise" and 
familiarity with local problems of school fi- 
nancing and educational policy, which lack 
"counsel[ed] against premature interfer- 
ence with informed judgments made at the 
state and local levels." (Rodriguez, supra, at 
p. 42,93 S.Ct. at p. 1301.) These considera- 
tions, in conjunction with abiding concerns 
from the standpoint of federalism,4% the 
high court's view "buttress[ed] [its] conclu- 
sion that Texas' system of public school fi- 
nance is an inappropriate candidate for strict 
judicial scrutiny." (Id. at p. 44,93 S.Ct. at p. 
1302.) This Court, on the other hand, in ad- 
dressing the instant case occupies a position 
quite different from that of the high court in 
Rodriguez. The constraints of federalism, so 
necessary to the proper functioning of our 
unique system of national government, are 
not applicable to this court in its determina- 
tion of whether our own state's public school 
financing system runs afoul of state constitu- 
tional provisions. Moreover, while we can- 
not claim that we have achieved the 
perspective of "expertise" on the subjects of 
school financing and educational policy, our 
deliberations in this matter have had the 
benefit of a thoughtfully developed trial re- 
cord (comprising almost 4,000 pages of testi- 
monial transcript, replete with the opinions 
of experts of various accomplishments and 
persuasions, and a clerk's transcript of al- 
most equal size), comprehensive if not ex- 
haustive findings on the part of an able trial 
judge, and voluminous briefing by the 
parties and no less than nine amici curiae, 

46The high court explained its misgivings on the federalism 
question as follows: "It must be remembered, also, that 
every claim arising under the Equal Protection Clause has 
jmpljcations for the relationship between national and state 
power under our federal system. Questions of federalism are 
always inherent in the process of determining whether a 
State's laws are to be accorded the traditional presumption 
of constitutionality, or are to be subjected instead to rigor- 
ous judicial scrutiny. While '[tlhe maintenance of the princi- 
ples of federalism is a foremost consideration in interpreting 
any of the pertinent constitutional provisions under which 
this Court examines state action,' it would be difficult to 
imagine a case having a greater potential impact on our fed- 
eral system than the one now before us, in which we are 
urged to abrogate systems of financing public education 
presently in existence in virtually every State." (Id. at p. 44, 
93 S.Ct. at p. 1302; fn. omitted.) 



among which are included the state Superin- state's public school financing system which 
tendent of Public Instruction. We believe is required of us under our state constitu- 
that this background amply equips us to un- tional provisions guaranteeing equal protec- 
dertake the searching judicial scrutiny of our tion of the laws. 

Discussion Notes 
1. See also, Robinson v. Cahill, 62 N.J. 473,490, 

303 A.2d 273,282 (1973) as to the lack of federal- 
ism concerns at the state level. 

2. Justice Brennan referred to the concept of 
"federalism" in his article on state constitutional 
rights. What does "federalism" mean? What role 
should it play in the resolution of the issues in 
these cases? 

3. Justice Brennan also contended many 
"door closing decisions" had been rendered by the 
Supreme court in the name of federalism. On this 
aspect of federalism, see Louise Weinberg, "The 
New Judicial Federalism," Stanford Law Review 29 
(July 1977): 1191. 

4. On federalism generally, see "Symposium 
on Federalism," Yale Law Journal 86 (May 1977): 
1018; "Symposium- Aspects of Federalism," Suf- 
folk University Law Review 12 (Fall 1978): 1087; 
"Symposium, State Courts and Federalism in the 
1980's," William & Mary Law Review 22 (Summer 
1981): 599. 

5. Would there be other reasons such as lack 
of federalism concerns, that United States Su- 
preme Court decisions holding against asserted 
federal constitutional rights ought not to be ac- 
corded much weight? See Lawrence Sager," Fair 
Measure: The Legal Status of Underenforced 
Constitutional Norms," Harvard Law Review, 91 
(April 1978): 1218-20. See also infra, pp. 114-16. 

Hansen v. Owens 
619 P.2d 315 (Utah 1980) 

CROCKETT, Chief Justice: 
In original proceedings, the petitioner requests 

this Court to enjoin enforcement of an order of the 
defendant, Circuit Judge of Washington County, 
which directs petitioner to furnish examples of his 
handwriting for use in connection with a charge of 
forgery against him. 

This petition focuses attention upon the mean- 
ing and effect to be given to the protective provisions 
of our state and federal constitutions relating to be- 
ing required to incriminate one's self.' It is to be 
noted that the Fifth Amendment to the United 
States Constitution provides that "[No person] shall 
be compelled in any criminal case to be a witness 
against himself, . . ." Whereas, our state provision 
provides that "The accused shall not be compelled to 
give evidence against himself." 

On defendant's behalf, it is urged that the two 
constitutional provisions, even though not identical 
in wording, are essentially the same in meaning. 
From that premise, support is garnered from hold- 
ings of the United States Supreme Court that the 
privilege against self-incrimination does not protect 
an accused from being the source of real or physical 

'U.S. Const., Amend. V; Utah Const., Article I, & 12. 

evidence against him.2 It is urged that such rulings are 
applicable in the instant case. 

We take cognizance of the fact that federal 
courts have generally held that the privilege applies 
only to evidence of a "testimonial" nature; and we do 
not doubt their soundness as applied to their particu- 
lar facts. However, it seems significant that the 
framers of our Utah Constitution, in Section 12 of 
Article I, stated that "The accused shall not be com- 
pelled togive evidence against himself; a wife shall not 
be compelled to testify against her husband, nor a hus- 
band against his wife. . . ." (All emphasis herein is 
added.) 

In legal formulations, it is to be assumed that the 
words used were chosen advisedly. This is particularly 
true in such foundational documents as constitutions, 
which it can be assumed are framed with greater than 
usual care and deliberation. Consequently, when 
terms of clearly different meanings are used within 
the same framework, each should be given its own 
separate, commonly understood meaning. Judged in 
that light, it seems reasonable to assume that the 
phrase "to give evidence against himself," as used in 
our constitution, was intended to mean something 
different and broader than the phrase "to be a wit- 
ness against himself" as used in the federal constitu- 

2Schmerber v. California, 384 US. 757, 86 S.Ct. 1826, 16 
L.Ed.2d 908 (1966); U.S. v. Wade, 388 U.S. 218,87 SCt. 1926, 
18 L.Ed.2d 1149 (1967); and U.S. v. Dionisio, 410 US. 1,93 
SCt. 764; 35 L.Ed.2d 67 (1973). 



tion. Such a distinction has heretofore been recog- 
nized by this Court.4 

4See Carterv. Cummings-Neilson Co., 34 Utah 315,97 P. 334 
(1908) wherein the court so stated and quoted the language 
of Chief Justice Bartch in the case of Crooks v. Harmon, 29 
Utah 304, 81 P. 95 (1905) wherein he stated: 

The word "testimony" is a restricted, limited 
term, consisting only of the statements of wit- 
nesses, while the word "evidence" is a comprehen- 
sive term, embracing not only testimony, or the 
statements of witnesses, but also documents, writ- 
ten instruments, admissions of parties, and what- 
ever may be submitted to a court or a jury to 
elucidate an issue or prove a case. 

Consistent with this is Rule 1(1), Utah Rules of Evidence 
which states that: 

"Evidence," as used in these rules, includes 
the means, oral, documentary or physical, used as 
proof on issues of fact. 

The significant aspect of this case is made evident 
by comparison with our case of State v. Van Dam, 
cited by the defendant. There it was held not to be er- 
ror to introduce evidence relating to hair samples ob- 
tained from the accused. There was not involved any 
compulsion or affirmative act by him. This situation is 
quite different. Here, the accused has made timely 
objection to being compelled to give evidence, which 
he asserts may be incriminating. In reference to the 
cases relied upon by the defendant, we note that this 
case goes beyond making observations or compari- 
sons of an accused's appearance, or of his body, or its 
parts or substances obtained therefrom. We do not 
mean this decision to be understood as going beyond 
its particular facts. The order directs the accused to 
do the affirmative act of writing. Considered under 
our Utah constitutional provision, we see no control- 
ling distinctions between making him respond to 
questions for possible use against him relating to an 
alleged crime, and making him write for that purpose. 

Discussion Notes 701 P.2d 1069 (Utah 1985). The case is repro- 
1. Using a variety of additional techniques of duced in Chapter 5, Section D, page 200. 

interpreting the state constitution the Utah Su- 2. How important is the difference in language 
preme Court significantly restricted its Hansen v. between the federal and state constitutions, dis- 
Owens holding in American Fork City v. Cosgrove, cussed in this case? 

Beirkamp v. Rogers 
293 N.W. 2d 577 (Iowa 1980) 

REES, Justice. 
The sole issue presented by this appeal is 

whether the Iowa guest statute, section 321.494, The 
Code,' is violative of Article I, section 6, of the Iowa 
Constitution. We conclude that the statute is consti- 
tutionally offensive and affirm the ruling of the trial 
court. 

I. Before reaching the merits of this appeal we 
once again wish to explain why our review is limited to 
the Iowa constitutional ground. As we noted in Beitz 
v. Horak, 271 N.W. 2d 755, 758-59 (Iowa 1978), in 
1929 the United States Supreme Court held that 
Connecticut's guest statute did not violate the equal 

'"The owner or operator of a motor vehicle shall not be li- 
able for any damages to any passenger or person riding in 
said motor vehicle as a guest or by invitation and not for hire 
unless damage is caused as a result of the driver of said mo- 
tor vehicle being under the influence of an alcoholic bever- 
age, a narcotic, hypnotic or other drug, or any combination 
of such substances, or because of the reckless operation by 
him of such motor vehicle." 

protection clause of the Fourteenth Amendment. 
Silver v. Silver, 280 U.S. ll7,5O S.Ct. 57,74 L.Ed. 221 
(1929). 

In Silver the court found a rational distinction be- 
tween gratuitous passengers in automobiles and 
those in other means of conveyance. Id., 280 U.S. at 
123,50 S. Ct. at 59,74 L.Ed. at 225. Several courts, in 
evaluating the federal constitutional claim, have 
sought to distinguish Silver by considering a different 
classification, that separating paying and nonpaying 
automobile guests. Eg., Brown v. Merlo, 8 Cal.3d 855, 
106 Cal.Rptr. 388,506 P.2d 212 (1973); McGeehan v. 
Bunch, 88 N.M. 308, 540 P.2d 238 (1975); Ramey v. 
Ramey, S.C., 258 S.E.2d 883 (1979). 

In a series of recent appeals from court decisions 
upholding the guest statute the Supreme Court has 
chosen to dismiss for want of a substantial federal 
question. . . . As we acknowledged in Beitz, 271 
N.W.2d at 758, these dismissals constitute adjudica- 
tions on the merits and are binding on both state and 
federal courts. See Hicks v. Miranda, 422 U.S. 
332,343-45, 95 S.Ct. 2281, 2289, 45 L.Ed.2d 223, 
235-36 (1975). While the Silver opinion did not pass 
on the paying-nonpaying passenger distinction, that 
classification was raised in the aforementioned ap- 
peals which were dismissed for want of a substantial 
federal question. Thus these cursory dismissals effec- 
tively foreclose our evaluation of any of the distinc- 
tions or classifications challenged in those cases on 
federal constitutional grounds. See Sidle v. Majors, 



536 F.2d 1156 (7th Cir.), cert. denied 429 U.S. 945,97 
S.Ct. 366, 50 L.Ed.2d 316 (1976). Section 321.494 
does not violate the equal protection clause of the 
Fourteenth Amendment. Beitz v. Horak, 271 N.W.2d 
at 759; Keasling v. Thompson, 217 N.W.2d 687, 692 
(Iowa 1974). 

11. The result reached by the United States Su- 
preme Court in construing the federal constitution is 
persuasive, but not binding upon this court in con- 
struing analogous provisions in our state constitution. 
See Chicago Title Insurance Co. v. Huf, 256 N.W.2d 
17, 23 (Iowa 1977); Davenport Water Co. v. Iowa State 
Commerce Commission, 190 N.W.2d 583, 593 (Iowa 
197 1). We acknowledged the possibility of varying in- 
terpretations or conclusions in Beitz v. Horak, 271 
N.W.2d at 759, while discussing the guest statute. 
The constitutionality of the guest statute under the 
Iowa constitution was not before us at that time. The 
issue is properly raised in the case at bar. 

As neither a suspect classification nor a funda- 
mental right is involved, a traditional equal protec- 
tion analysis is appropriate. Rudolph v. Iowa 
Methodist Medical Center, 293 N.W.2d 550 (Iowa 
1980); Hawkins v. Preisser, 264 N.W.2d 726,729 (Iowa 
1978). The plaintiff has the heavy burden of showing 
the statute unconstitutional and must negate every 
reasonable basis upon which the classification may be 
sustained. . . . This standard has been articulated by 
the United States Supreme Court in McLaughlin v. 
Florida, 379 U.S. 184, 191, 85 S.Ct. 283, 288, 13 
L.Ed.2d 222, 228 (1964): "Judicial inquiry under the 
Equal Protection Clause, therefore, does not end 
with a showing of equal application among the mem- 
bers of a class defined by the legislation. The courts 
must reach and determine the question whether the 
classifications drawn in a statute are reasonable in 
light of its purpose . . . ." 

The source of this standard in the Iowa Constitu- 
tion is Article I, section 6, which provides: "All laws of 
a general nature shall have a uniform operation; the 
General Assembly shall not grant to any citizen, or 
class of citizens, privileges or immunities, which, 
upon the same terms shall not equally belong to all 
citizens." We have long found a standard similar to 

that of McLaughlin to flow from Article I, section 
6. . . . In light of this standard we evaluate the classifi- 
cations made in section 321.494. 

Our review of the trial court's ruling is de novo as 
it involves the resolution of a constitutional issue. 
State v. Matlock, 289 N.W.2d 625, 627 (Iowa 1980). 
The burden of proof remains on the party challenging 
the constitutionality of the statute. 

Two separate distinctions drawn by the statute 
are challenged by Beirkamp. She challenges the ra- 
tional basis of distinguishing between paying and 
nonpaying guests in automobiles as well as that of es- 
tablishing a different standard of care for guests in 
the automobile context as opposed to other guests. In 
response the defendant relies on the decision of this 
court in Keasling v. Thompson, 217 N.W.2d 687,692 
(1974), in which we placed great reliance on Silver v. 
Silver and the apparently pervasive existence of guest 
statutes in other states in finding section 321.494 con- 
stitutional on both federal and state grounds. We are 
being asked to reconsider our five-four decision in 
Keasling insofar as that holding rests on Iowa consti- 
tutional grounds. 

There has been a recent trend among state 
courts considering the validity of their guest statutes 
under an equal protection analysis to find the statutes 
without a rational basis, concluding that whatever ra- 
tional basis they once possessed no longer exists. . . . 
At the same time several states have sustained the 
constitutionality of their guest statutes in the face of 
equal protection challenges. . . . 

V. We hold that the classifications contained in 
the guest statute do not rationally further the legiti- 
mate state purpose of preventing collusive recoveries 
from insurance companies. We further hold that the 
classification drawn in section 321.494 bear no ra- 
tional relationship to any conceivable legitimate state 
purpose and is therefore violative of Article I, section 
6, of the Iowa Constitution. Whatever feature or fea- 
tures which may once have distinguished automobile 
guests from guests in other conveyances or other con- 
texts no longer exist. Our holding in Keasling v. 
Thom~son is therefore overruled and the ruling of the 
trial dourt in this case is affirmed. 

L. 

Discussion Notes 
1. Is Article I, section 6 of the Iowa Constitu- 

tion really similar to the equal protection clause of 
the Fourteenth Amendment? See generally, 
Robert F. Williams, "Equality Guarantees in State 
Constitutional Law," Teras Law Review, 63 
(MarchIApril 1985): 1195. 

2. How does the Iowa Supreme Court's "equal 
protection" analysis compare with that applied in 
Serrano v. Priest? 

3. What should be the role of stare decisis in 

state constitutional law? On stare decisis, see Earl 
M. Maltz, "Some Thoughts on the Death of Stare 
Decisis in Constitutional Law," Wisconsin Law Re- 
view, 1980 (No. 3 1980): 467. 

4. The Iowa Supreme Court indicates that 
whatever justification for the automobile guest 
statute once existed was no longervalid. Under this 
type of judicial review, can a rational basis for legis- 
lation be eroded by the passage of time? See Miller 
v. Boone County Hospital, 394 N.W.2d 776,779-80 
(Iowa 1986). 



mented because they require additional security 
measures which would increase costs. 

Cooper v. Morin 
399 N.E.2d 1188 (N.Y. 1979) 

The facts so far as necessary to determination of 
the issues remaining before us are not in dispute. The 
named plaintiffs are three pretrial detainees and 
three convicted and sentenced inmates of the 
Monroe County jail, and they represent as a class all 
women inmates since February, 1974. The jail occu- 
pies 55% of the space in the Monroe County Public 
Building, which is a modern facility opened in 1971. It 
was originally intended that female inmates would 
occupy one half of the fourth floor of the new facility. 
However, subsequent events required the closing of 
the nearby county penitentiary, and in the fall of 
1971, sentenced male prisoners transferred from that 
jail to the new facility occupied the fourth floor space. 

Lacking room for the female inmates, the county 
contracted with the City of Rochester to convert and 
use existing "lockup facilities" on the third floor of 
the abutting city public safety building. Although the 
new female detention area did not meet the require- 
ments of the regulations of the State Commission of 
Correction then in effect, the commission approved 
the use of the facility on a temporary basis. At the 
time of trial in 1976 that "temporary" operation had 
continued for over five years. 

Of the women lodged in that facility, more than 
90% were pretrial detainees; the rest were serving 
sentences upon conviction. Currently the women are 
limited to noncontact visits from family and friends. 
Visiting hours are between 1: 00 and 4: 30 p.m. on 
Tuesday, Thursday and Sunday. While it appears 
from the stipulation of the parties that visits can be 
limited to 10 minutes, the trial court found that 
women inmates are permitted 15-minute visits and 
they frequently ran longer. The facility's three visit- 
ing booths separate the inmates from their visitors by 
a floor-to-ceiling steel bamer, in which there is a win- 
dow about two feet by seven inches in size, through 
which the inmate and her visitor can see each other. 
Conversation can take place only by use of tele- 
phones. Thus, there is no physical contact whatsoever 
between the inmate and her loved ones or friends. 

Direct contact visits are permitted at the Monroe 
County jail between inmates and attorneys, clergy- 
men, parole and probation officers, drug counselors 
and persons involved in community projects at the 
jail. The evidence established also that in another 
correctional facility, run by the State, convicted fe- 
male felons are permitted longer visits in an informal 
setting which allows for direct contact between the 
inmate and her family or friends. Indeed, the Monroe 
County prison officials agree that contact visits would 
be desirable, but state that they have not been imple- 

The Appellate Division, in a decision written 
some nine months prior to the decision of the United 
States Supreme Court in Bell v. Wo$sh (441 U.S. 520, 
99 S.Ct. 1861,60 LEd.2d 447), held that the due proc- 
ess clause of the Fourteenth Amendment of the Fed- 
eral Constitution requires that a system of contact 
visitation be instituted, but that the manner and dura- 
tion of the visits is a matter wholly within the discre- 
tion of the prison officials, and as such, beyond the 
reach of judicial supervision. . . . 

For the reasons hereafter set forth we conclude: 
(1) that (A) contact visitation is not required by either 
the due process or the equal protection clause of the 
Fourteenth Amendment to the Federal Constitution 
but (B) contact visitation of reasonable duration is re- 
quired by the due process clause of the State Consti- 
tution; 

I 
A 

In Wolfish v. Levi, 573 F.2d 118 the Court of Ap- 
peals for the Second Circuit held that the due process 
clause of the Fifth Amendment requires that pretrial 
detainees in Federal custody be allowed contact visi- 
tation, and proscribes certain other practices then in 
force at the Metropolitan Correctional Center in 
New York. Though the matter was appealed to the 
Supreme Court, the ruling as to contact visitation was 
not appealed, and that court noted (Bell v. Wolfish, 
441 U.S. 520,559, n. 40,99 S.Ct. 1861, 1885, n. 40,60 
L.Ed.2d 447, supra), that it expressed no opinion on 
that phase of the matter. Notwithstanding that it did 
not pass directly on contact visitation, it would seem 
from its analysis of the other issues in the case that its 
ruling will be that contact visitation between a pre- 
trial detainee and his or her family or friends is not 
constitutionally required. In Bell the court considered 
challenges to: (1) the practice of double-bunking, (2) 
the "publisher only" rule, (3) body-cavity searches af- 
ter contact visits, (4) the prohibition against receipt of 
packages, and (5) the practice of surprise searches of 
inmates' cells. The Court of Appeals for the Second 
Circuit had held that since pretrial detainees had not 
been convicted, and therefore were presumed to be 
innocent, due process required that they be subjected 
only to those restrictions and privations which inhere 
in their confinement itself or which are justified by 
compelling necessities of jail administration. 

Rejecting what it considered an intrusive stan- 
dard of review, the Supreme Court focused instead 
on the various constitutiona1 limitations on punish- 
ment in the criminal judicial process. The court 



agreed that the Eighth Amendment proscription 
against cruel and unusual punishment had no appli- 
cation to pretrial detainees, for they had yet to be 
convicted. It recognized that the due process clause 
of the Fifth Amendment proscribed punishment of 
pretrial detainees, but held that not all prison prac- 
tices which go beyond the "compelling necessities of 
jail administration" constitute "punishment." 

It, thus, appears that neither as a matter of Fed- 
eral due process nor Federal equal protection are 
plaintiffs entitled to an order requiring the allowance 
of contact visits. 

B 
That conclusion does not end the inquiry, how- 

ever, for plaintiffs claim constitutional protection un- 
der the State as well as the Federal Constitution. 
While neither the Trial Judge nor the Appellate Di- 
vision considered State constitutional claims, the 
complaint clearly presents them and they may, there- 
fore, be reached by us. 

We have not hesitated when we concluded that 
the Federal Constitution as interpreted by the Su- 
preme Court fell short of adequate protection for our 
citizens to rely upon the principle that that document 
defines the minimum level of individual rights and 
leaves the States free to provide greater rights for its 
citizens through its Constitution, statutes or rule- 
making authority. . . . 

Section 6 of article I of our Constitution man- 
dates that "No person shall be deprived of life, liberty 
or property without due process of law." As we have 
noted in Wilkinson v, Skinner, 34 N.Y.2d 53, 58, 356 
N.Y.S.2d 15, 20, 21, 312 N.E.2d 158, 161, "The re- 
quirements of due process are not static; they vary 
with the elements of the ambience in which they 
arise." While we are in agreement with the Supreme 
Court's holding in Bell v. Wolfsh, 441 U.S. 520, 99 
S.Ct. 1861, 60 L.Ed.2d 447, supra, that due process 
forbids the punishment of pretrial detainees because 
punishment can only by imposed after conviction, we 
cannot agree that the validity of the regimen imposed 
upon such persons during detention turns on no more 
than whether a regulation has a legitimate purpose 
other than punishment and is not excessive in rela- 
tion to that purpose. So one-sided a concept of due 
process we regard as unacceptable. In our view what 
is required is a balancing of the harm to the individual 
resulting from the condition imposed against the 
benefit sought by the government through its en- 
forcement. 

On the detainee's side of the balance is the fun- 
damental right to marriage and family life on the one 
hand and to bear and rear children on the other, rec- 
ognized in our decisions. . . . The detrimental effect 
upon spousal and parent-child relationships of the 
denial of contact, if not obvious, is attested to not only 
by expert testimony. . . and numerous books and arti- 
cles . . . but also by the prison officials of Monroe 
County who candidly admitted that contact visits 
would be beneficial and a more humane method of 
detention, which they have not provided simply be- 
cause of budgetary limitations. 

On the State's side of the equation deterrence, 
retribution and rehabilitation play no part since we 
speak, by hypothesis, of persons as yet untried. The 
only legitimate purpose for pretrial detention then is 
to assure the presence of the detainee for trial. To 
this end the State may adopt security measures in- 
tended to frustrate possible attempts at escape or the 
passage of contraband from a visitor to a detainee, 
and in the adoption of such measures the expertise of 
professional administrators is entitled to respectful 
consideration. But when so fundamental a right as 
the maintenance by pretrial detainees of relation- 
ships with family and friends is involved the measure 
adopted must be both reasonable and necessary to 
the maintenance of security. 

The imposition upon the detainee's rights of the 
system of noncontact visitation outlined above when 
contact visitation is recognized by the authorities as 
the more desirable is clearly unreasonable unless sus- 
tained by a strong showing of necessity. Here we are 
told only that contact visitation would require addi- 
tional expenditure for rearrangement of the facility 
and for added personnel to conduct required search 
procedures. But as we have previously noted "to exalt 
economic considerations over the rights of our citi- 
zens is nothing more than abdication of this court's 
constitutional responsibility" (Sharrock v. Dell Buick- 
Cadillac, 45 N.Y.2d 152, 167, n. 7,408 N.Y. S.2d 39, 
49, n. 7,379 N.E.2d 1169, 1178, n. 7, supra. . . . 

We agree, therefore, as a matter of State consti- 
tutional law, with the Appellate Division's require- 
ment that a program of contact visitation for female 
detainees of the Monroe County jail must be insti- 
tuted within a reasonable period of time. We disagree 
with its disposition only with respect to the length of 
the visitation period allowed. The stipulation of the 
parties tells us that visitation may be limited to 10 
minutes, but the Trial Judge's findings indicated that 
15 minutes is usual and that visitation often runs 
longer. Limitations of space and time and the re- 
quirements of daily routine must, of course, be met, 
but so woefully short a period as 10 minutes will 
hardly be meaningful in most situations. The pro- 
gram as devised should, therefore, provide for visita- 
tion during a sufficient number of hours per week to 
allow for visitation of reasonable duration for each 



detainee desiring visitation. What is "reasonable du- 
ration" is, of course, a function of the space and hours 
allocated for visitation and the number of persons 
having visitors on a given day but the system should 
strive for visits of substantially longer than 10 min- 
utes duration and should be flexible enough to permit 
extension of visits beyond the minimum period when 
circumstances permit. 

COOKE, Chief Judge (concurring). 
I concur in the result, and do so on State constitu- 

tional grounds. . . . In view of the construction af- 
forded our State Constitution, it is unnecessary to 
resolve any issue of Federal constitutional law. 

GABRIELLI, Judge (dissenting). 
I am compelled to dissent. The majority has to- 

day adopted the position that restrictions on the lib- 
erties of pretrial detainees must meet the exacting 
standard of "compelling governmental necessity" in 
order to be sustained. Accordingly, the majority has 
held not only that there is a constitutionally protected 
right to "contact visits," but also that such visits must 
be substantially longer than 10 minutes duration in 
order to pass constitutional muster. Since I can find 
no source for such "rights" in either the Federal or 
the State Constitution, I am unable to join in the con- 
clusions reached by my colleagues. 

Any analysis of the due process rights of pretrial 
detainees must begin with the Supreme Court's deci- 
sion in Bell v. Wolfish. . . . [Tlhe Supreme Court has 
said, due process demands only that a particular re- 
straint on a detainee's liberty be reasonably related to 
a legitimate governmental goal, such as the govern- 
ment's understandable objective of maintaining the 
security of its jail facilities (441 U.S. supra, at p. 
535-540, 99 S.Ct., at pp. 1872-1874). 

Recognizing that the prison regulations at issue 
here would meet this less exacting standard of review, 
the majority attempts to find a basis for applying a 
higher level of judicial scrutiny by invoking the due 
process clause of the State Constitution (N.Y. 
Const., art. I, & 6) as well as the "fundamental right 
to marriage and family life." The majority notes that 

the rules of the Monroe county jail which proscribe 
"contact" visitation impair the detainees' ability to 
maintain normal family relationships and, on the ba- 
sis of this fact, concludes that the regulations must 
fall in the absence of a "compelling" justification. 

As we have observed on an earlier occasion, 
"[tlhe role of the courts is not to put a stop to prac- 
tices that are unwise, only to practices that are uncon- 
stitutional or illegal" (Wilkinson v. Skinner, 34 N.Y .2d 
53, 62, 356 N.Y.S.2d 15, 24, 312 N.E.2d 158, 164). 
Whatever Judges may think about the desirability of 
affording prisoners extended "contact" visitation 
privileges, we are not free to substitute our judgment 
for that of prison administrators in the absence of 
some impairment of a substantial constitutional 
right. Notwithstanding the majority's efforts to locate 
such a right in the due process clause of our State 
Constitution (N.Y.Const. art. I, & 6), I remain uncon- 
vinced that the privilege of "contact" visitation rises 
to the level of constitutional significance. On the one 
hand, the majority states unequivocally that the rule 
prohibiting contact visits for pretrial detainees does 
not offend the due process clause of the United 
States Constitution. On the other hand, the majority 
has blithely concluded that the equivalent clause in 
our State Constitution, which employs identical lan- 
guage, somehow compels the opposite conclusion. In 
view of the identity in language and purpose of the 
two clauses, I can find no justification for using our 
State due process clause as a basis for creating a "con- 
stitutional" right solely because we are dissatisfied 
with the result reached in a particular Supreme 
Court decision under the Federal due process clause. 

Since I am unable to find a source for the "rights" 
claimed here, either in the due process provisions of 
the State and Federal Constitutions or in the "funda- 
mental right to marriage and family life," I would vote 
to modify the order of the Appellate Division by re- 
versing so much thereof as requires prison officials to 
institute a program of "contact" visits. 

Discussion Notes 

1. Why would Chief Judge Cooke have written his 
short concumng opinion? What purpose does it serve? 
See Chapter 111, Section B, infra. 

2. Consider the approaches to judicial review in 
Beirkamp v. Rogers and Cooper v. Morin. Are these 
courts merely substituting their judgment for that of 
the legislative and executive branches, respectively? 
What does a court do when it searchesfor the "rational 
basis" of a statute or executive policy? See Hans A. 
Linde, "Without Due Process": Unconstitutional Law 
in Oregon," Oregon Law Review 49 (February 1970): 

125; Hans A. Linde, "Due Process of Lawmaking," Ne- 
braska Law Review 55 (No. 2 1976): 242. 

3. Note in Cooper v. Morin the New York Court of 
Appeals' statement that the federal constitution "de- 
fines the minimum level of individual rights and leaves 
the States free to provide greater rights for its citizens 
through its Constitution, statutes or rule-making author- 
ity." 

Thus. it is not only through a state constitutional 
provision, and its judicial interpretation, that states 
may provide broader individual or other rights than 
those mandated by the federal constitution. Such rec- 



Discussion Notes (cont.) 
ognition has led to the enactment, for example, of 
"press shield laws" after the United States Supreme 
Court ruled, in Branzbulgv. Hayes, 406 U.S. 665 (1972), 
that there was no First Amendment privilege for re- 
porters to refuse to appear before a grand jury or an- 
swer its questions. The Court had indicated that state 
legislatures, or state courts construing state constitu- 
tional provisions, could provide for such a privilege. 
406 U.S. at 706. See generally, Note, "A Study in Gov- 
ernmental Separation of Powers: Judicial Response to 
State Shield Laws," Georgetown Law Journal 66 (June 
1978): 1273. 

4. Justice Hans A. Linde of the Supreme Court of 
Oregon relates the following story: 

Eager legal aid lawyers once came to our 
court trying to fit a woman's right to operate a 
day care center within the due process analy- 
sis of Goldberg v. Kelly. Only after the argu- 
ment did our own examination show that she 
was entitled to prevail under the state admin- 
istrative procedure act, which counsel appar- 
ently had not read. 

Hans A. Linde, "First Things First: Rediscovering the 
States' Bills of Rights," University of Baltimore Law Re- 
view 9 (Spring 1980): 390 (footnotes omitted). 

5. Cooper v. Morin also referred to the "rule- 
making authority" as a mechanism for providing rights 

beyond those protected by the federal constitution. 
For examples of this technique, see People v. Jackson, 
391 Mich. 323, 338-39, 217 N.W.2d 22, 27-28 (1974); 
Commonwealth v. Richman 458 Pa. 167, 187-88, 320 
A.2d 351, 357-58 (1974) (Pomeroy, J., concurring). 

6. In Ham's v. McRae, 448 U.S. 297 (1980) the Su- 
preme Court upheld the "Hyde Amendment," which 
placed severe restrictions on federal Medicaid funding 
for abortion. The Court recognized, however, that 
states could provide such funding if they so chose. 448 
U.S. at 311 n. 16. Are statements such as this, or that in 
Branzburg v. Hayes in Note 3 above, necessary to 
authorize states to provide rights not recognized under 
the federal constitution? 

7. A number of state supreme courts have rejected 
the outcome in Harris v. McRae (upholding a federal 
statute) and its companion case, Williams v. Zbaraz, 
448 U.S. 358 (1980) (upholding a state statute). See 
e.g., Moe v. Secretary of Admn. & Finance, 382 Mass. 
629, 417 N.E.2d 387 (1981); Committee to Defend Re- 
productive Rights v. Myers, 29 Cal.3d 252,625 P.2d 779 
(1981); Right to Choose v. Byrne, 91 N.J. 287,450 A.2d 
925 (1982). Contra, Fischer v. Dept. of Public Welfare, 
509 Pa. 282,502 A.2d 114 (1985). 

In many states, however, the legislatures decided 
to continue funding for abortions of eligible medicaid 
recipients. See Robert F. Williams, "In the Supreme 
Court's Shadow," pp. 379-80. 

Questions as to the constitutional validity of zon- 
ing restrictions on unrelated individuals living to- 
gether in "single family" homes illustrate many of the 
considerations with which we are here concerned. 
Compare, Wage of Belle Terre v. Boraas, 4 16 US. 1 
(1974) and Moore v. City of East Cleveland, 43 1 U.S. 
494 (1977) with State v. Baker, 81 N.J. 99,405 A. 2d 
368,373-74 (1979) and City of Santa Barbara v. Adam- 
son, 610 P. 2d 436,439-40 (Cal. 1980). Seealso, Devel- 
opments in the Law-Zoning," Harvard Law Review 91 
(May 1978): 1574-78. 

In State v. Baker the New Jersey Supreme Court 
invalidated, under the New Jersey Constitution, a 
municipal zoning prohibition of more than four unre- 
lated individuals sharing a single housing unit. Justice 
Mountain dissented: 

This brings us to a highly significant 
point in our discussion. The majority, obvi- 
ously intent upon achieving a foreordained 
result, could have reached the sought-for 
goal by finding that the section of the Plain- 
field ordinance before us, did not, as a mat- 
ter of statutory interpretation, fulfill the 
requirements of the Zoning Enabling Act. In 
other words it could have held that the 

power to define "family" in the manner set 
forth in the ordinance went beyond the pow- 
ers delegated to municipalities by the legis- 
lature. The most pertinent portion of the 
Enabling Act says, 

The governing body [of a mu- 
nicipality] may adopt or amend a 
zoning ordinance relating to the na- 
ture and extent of the uses of land 
and of buildings and structures 
thereon. [N.J.S.A. 40: 55D-621 

Given the applicable canons of liberal 
construction adverted to above, it might be 
thought difficult to read this comprehensive 
grant of power as forbidding what Plainfield 
has done. But it would certainly be no more 
difficult to discover in this language a prohi- 
bition against the Plainfield ordinance, than 
to extract a proscription against such munici- 
pal legislation from the vague phrases of 
Art. I, par. 1 quoted above.* Of course the 

'Article 1, paragraph 1 of the New Jersey Constitution pro- 
vides: All persons are by nature free and independent, and 
have certain natural and unalienable rights, among which 
are those of enjoying and defending life and liberty, of ac- 
quiring, possessing, and protecting property, and of pursu- 
ing and obtaining safety and happiness. 



difficulty quite clearly arises from the fact 
that neither the Constitution nor the Ena- 
bling Act can sensibly be read to impose the 
prohibition. But let us move forward to ex- 
amine with some care the result which fol- 
lows from the choice made by the majority to 
place its decision upon the Constitution 
rather than the statute. 

What the Court has chosen to do is most 
unusual. Normally, where an issue of this 
sort arises, a court will rest its decision upon 
a statutory rather than a constitutional 
ground. It has been suggested that this rule is 
absolute and unyielding. Had this course 
been followed here, the result would be very 
different than the end now achieved. Had 
the decision been reached as a matter of 
statutory interpretation, then the Legisla- 
ture, had it seen fit to do so, could have 
amended the statute to provide expressly 
that municipalities should thenceforth have 
the power the Court had found not to have 
been previously granted. Now it is com- 
pletely foreclosed from doing this because 
the Court has found there to be a comtitu- 
tional violation. The Legislature cannot 
amend the Constitution. 

A parallel experience in Illinois is in- 
structive. In 1966 the Supreme Court of that 
state, in the case of City of Des Plaines v. Trot- 
tner, 34 111.2d 432,216 N.E.2d 116 (1966) was 
required to rule upon the validity of a mu- 
nicipal ordinance very similar to the one be- 
fore us here. The ordinance in the Illinois 
case defined a "family" as consisting of one 
or more persons each related to the other by 
blood, adoption or marriage together with 
their respective spouses. "Family" might 
also include domestic servants and one gra- 
tuitous guest. 216 N.E.2d at 117. The court 
determined that as a matter of statutorycon- 
struction the ordinance was invalid because 
the zoning enabling act in Illinois had not 
delegated to municipalities the power to 
make such a classification. 

In the following year, 1967, the Illinois 
Legislature adopted Ill.Rev.Stat.1967, c. 24, 
& 11-13-1(9), which reads as follows: 

[Tlhe corporate authorities in 
each municipality have the follow- 
ing powers: 

(9) to classify, to regulate and 
restrict the use of property on the 
basis of family relationship, which 
family relationship may be defined 
as one or more persons each related 
to the other by blood, marriage or 
adoption and maintaining a com- 
mon household. 

The difference between the way in 
which the common problem was handled in 
Illinois and the way in which it has been han- 
dled in New Jersey is striking. In Illinois, 
since the court decision was made to rest 
upon an issue of statutory interpretation, the 
people, acting through their Legislature, 
were readily able to alter a decision with 
which they disagreed, simply by enacting cor- 
rective legislation. In New Jersey, on the 
other hand, this Court has deprived the peo- 
ple of this opportunity. In the not unlikely 
event that there should be dissatisfaction 
with the majority opinion, correction can 
only be accomplished by either inducing this 
Court to reverse itself or by amending the 
Constitution. Neither course is simple or 
certain. This is what I have referred to above 
as "an unfortunate resort to the New Jersey 
Constitution." It is something I think the 
Court should not have done. 

The same problem was presented to this 
Court in another very important zoning case 
decided some few years ago. I refer to So. 
Burl. Cty., N. A. A. C.P. v. Tp. of Mt. Laurel, 67 
N.J. 151, 336 A.2d 713 (1975) (Mt. Laurel). 
There a conscious choice was made to rest 
the decision upon constitutional rather than 
upon statutory grounds. 67 N.J. at 174-75, 
336 A.2d 713. Although I concurred in the 
Court's holding in that case, I disagreed with 
the other members of the Court upon this 
single point. I would have rested the decision 
upon statutory rather than upon constitu- 
tional grounds and wrote a brief concurring 
opinion so stating. 67 N.J. at 193, 336 A.2d 
713. I still believe that that view is correct. 

In a discussion of Mt. Laurel, a very able 
commentator had this to say about my con- 
cumng opinion: 

On thk point [whether to rest 
the opinion upon constitutional or 
statutory grounds] one Justice 
(Mountain) concurred specially, on 
the ground that the decision should 
be based upon general welfare un- 



der the zoning enabling act . . . and 
therefore that a constitutional deci- 
sion was unnecessary. This would 
have been an open invitation to the 
dominant suburban forces in the 
Legislature, to try to figure out a 
way to amend the enabling act in or- 
der to get around this decision; and 

so the majority wisely rejected it. [3 
Williams, American Land Planning 
Law, sec. 6 6.13f, p. 33-34, 1978 
Cum. Supp . ] 
But the whole point is that the legisla- 

tors and the people whom they represent 
should have the right to the final word. This 
is what democracy is all about. 

Discussion Notes 
1. Contrast Justice Mountain's views with 

those of Justice Hennessey, concurring in Com- 
monwealth v. O'Neal, 339 N.E. 2d 676, 693-94 
(Mass. 1975). 

2. The dissenting opinions in State v. Baker 
and Cooper v. Morin accuse the respective majori- 
ties of resorting to the state constitution for ille- 
gitimate purposes. Could the majority opinions in 
both cases be said to be resorting to the state con- 
stitution as a "reaction" to contrary federal deci- 
sions? See Ronald Collins, "Reliance on State 
Constitutions: Away from a Reactionary Ap- 
proach," Hastings Constitutional Law Quarterly 9 
(Fall 1981): 1. 

3. In 1974 the electors in California adopted 
Article I, section 24 of the California Constitu- 
tion: 

Rights guaranteed by this Constitu- 
tion are not dependent on those guaran- 
teed by the United States Constitution. 

In People v. Brisendine, 119 Cal. Rptr. 315,531 
P. 2d 1099, 1114 (1975), the California Supreme 
Court observed: 

The ultimate confirmation of our 

People ex rel. Arcara 
v. Cloud Books, Inc. 

68 N.Y.2d 553,503 N.E.2d 492 (1986) 

WACH'ILER, Chief Judge. 
The District Attorney of Erie County seeks a 

court order closing a bookstore as a public nuisance 
(Public Health Law, art. 23, tit. 11) because some pa- 
trons are using the premises to commit illegal sexual 
acts. The question presented is whether an order 
closing the bookstore, to curtail the illegal acts of cus- 
tomers, incidentally affects the store's constitutional 
right to freedom of expression, so as to require the 

conclusion occurred, finally, when the 
people adopted article I, section 24, of the 
California Constitution at the November 
1974 election, declaring that "Rights 
guaranteed by this Constitution are not 
dependent on those guaranteed by the 
United States Constitution." Of course 
this declaration of constitutional inde- 
pendence did not originate at that recent 
election; indeed the voters were told the 
provision was a mere reaffirmation of ex- 
isting law. 

See also People v. Norman, 538 P.2d 237, 245 n.10 
(Cal. 1975) (referring to Article I, section 24 as a 
"declaration of constitutional independence.") 

Should the presence of a provision such as this 
affect the outcome of state constitutional deci- 
sions? What is its function? See Patricia A. Dore, 
"Of Rights Lost and Gained," Florida State Univer- 
sity Law Review, 6 (Summer 1978): 612; Talbot 
D'Alemberte, "Constitution Revision Symposium: 
Introduction," Florida State University Law Review, 
5 (Fall 1977): 567; Note, "The New Federalism: 
Toward a Principled Interpretation of the State 
Constitution," Stanford Law Review, 29 (January 
1977): 312. 

State to show that it is the only available means to 
abate the nuisance. 

This is the second time this case has come before 
us. On the first appeal we held that such an order 
would have an incidental impact on the bookseller's 
First Amendment rights and that the prosecutor had 
not demonstrated that closing the defendant's store 
was the "least restrictive means" to abate the nui- 
sance created by some of its customers (People ex rel. 
Arcara v. Cloud Books, 65 N.Y.2d 324,491 N.Y.S.2d 
307,480 N.E.2d 1089). The Supreme Court reversed 
concluding that the bookseller's First Amendment 
rights would not be implicated or sufficiently affected 
by an order aimed at curtailing the illegal conduct of 
some of the store's patrons (see, Arcara v. Cloud 
Books, 478 U.S. , 106 S.Ct. 3172,92 L.Ed.2d 568). 
On remand from the Supreme Court we must now 
decide whether greater protections are afforded the 



bookseller under the State Constitution's guarantee 
of freedom of expression (N.Y. Const., art. I, sec. 8).* 

The facts are fully set forth in our prior decision 
and the Supreme Court opinion. Briefly the case 
reaches us in the following posture. Cloud Books op- 
erates a store where it sells adult books and shows 
movies which are sexually explicit but not obscene. 
Certain patrons have used the premises for indecent 
and illegal sexual acts. The owner is aware of the ac- 
tivities but has done nothing to prevent them; how- 
ever, there is no contention that the owner is 
criminally responsible. 

The District Attorney is also aware of the illegal 
acts of the patrons, which were observed by an inves- 
tigator from his office, but has not arrested the of- 
fenders or had them criminally prosecuted. Neither 
has the prosecutor applied for an injunction to pre- 
vent the illegal acts from occurring on the premises in 
the future. Instead he has applied for an order closing 
the bookstore for a year under Public Health Law, ar- 
ticle 23, title 11, which is aimed at preventing public 
nuisances. The order, if granted, will not legally ter- 
minate or suspend the defendant's business-it is 
free to move next door and continue its activities if 
space is available. The order will only close the of- 
fending building or premise where the patrons com- 
mitted the illegal conduct. Thus during the year the 
order would be in effect, the place where the illegal 
acts occurred would be unhallowed ground, unusable 
by any person for any purpose. 

The District Attorney urges that this scheme 
should not unduly interfere with the bookstore's le- 
gitimate activities. On the other hand he argues, 
somewhat inconsistently, that it would effectively dis- 
rupt and prevent the illegal activities of the patrons 
and therefore furthers an important governmental 
interest. The goal of preventing the illegal acts is con- 
cededly a legitimate State concern-only the means 
chosen is in issue. It would appear, without more, that 
closing the store would be equally disruptive or inef- 
fective with respect to the activities of both the book- 
store and its customers. The primary question is 
whether it implicates the bookseller's constitutional 
rights of free expression so as to require a balancing 
of the competing interests. 

*N.Y. Constitution, article I, sec. 8 states: "Every citizen may 
freely speak, write and publish his sentiments on all subjects, 
being responsible for the abuse of that right; and no lawshall 
be passed to restrain or abridge the liberty of speech or the 
press. In all criminal prosecutions or indictments for libels, 
the truth may be given in evidence to the jury; and if it shall 
appear to the jury that the matter charged as libelous is true, 
and was published with good motives and for justifiable 
ends, the party shall be acquitted; and the jury shall have the 
right to determine the law and the fact." 

A divided Supreme Court held that the 
bookstore's First Amendment rights were not af- 
fected because they were not sought to be affected. 
The majority in that court held that the object of the 
order is the customers' illegal sexual activity which, it 
noted, "manifests absolutely no element of protected 
expression" (478 U.S. at p . ,  106 S.Ct. at p. 3177). 
To the extent that order might have an effect on the 
defendant's legitimate bookselling activities, it was 
deemed to be too remote to implicate First Amend- 
ment concerns. The "least restrictive means test" was 
held to be applicable only when the government's ac- 
tion was triggered by, and directly aimed at curtailing 
"conduct that has an expressive element." 

We, of course, are bound by Supreme Court de- 
cisions defining and limiting Federal constitutional 
rights but "in determining the scope and effect of the 
guarantees of fundamental rights of the individual in 
the Constitution of the State of New York, this court 
is bound to exercise its independent judgment and is 
not bound by a decision of the Supreme Court of the 
United States limiting the scope of similar guaran- 
tees in the Constitution of the United States" (People 
v. Barber, 289 N.Y. 378,384,46 N.E.2d 329; see also, 
People v. P.J. Video, 68 N.Y .2d 296,508 N.Y .S.2d 907, 
501 N.E.2d 556). The Supreme Court's role in con- 
struing the Federal Bill of Rights is to establish mini- 
mal standards for individual rights applicable 
throughout the Nation. The function of the compara- 
ble provisions of the State Constitution, if they are 
not to be considered purely redundant, is to supple- 
ment those rights to meet the needs and expectations 
of the particular State. 

Freedom of expression in books, movies and the 
arts, generally, is one of those areas in which there is 
great diversity among the States. Thus it is an area in 
which the Supreme Court has displayed great reluc- 
tance to expand Federal constitutional protections, 
holding instead that this is a matter essentially gov- 
erned by community standards (Miller v. California, 
413 U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d 419). HOW- 
ever, New York has a long history and tradition of 
fostering freedom of expression, often tolerating and 
supporting works which in other States would be 
found offensive to the community (People v. P.J. 
Mdeo, supra). Thus, the minimal national standard 
established by the Supreme Court for the First 
Amendment rights cannot be considered dispositive 
in determining the scope of this State's constitutional 
guarantee of freedom of expression. 

It is established in this State that the government 
may not impose a prior restraint on freedom of ex- 
pression to silence an unpopular view, absent a show- 
ing on the record that such expression will 
immediately and irreparably create public injury. . . . 



It is also settled that when government regulation de- 
signed to carry out a legitimate and important State 
objective would incidentally burden free expression, 
the government's action cannot be sustained unless 
the State can prove that it is no broader than needed 
to achieve its purpose. . . . Although these holdings 
were based essentially on First amendment princi- 
ples, they are equally applicable under the State 
Constitution, since "at the very least, the guarantee 
of freedom of expression set forth in our State Con- 
stitution is of no lesser vitality than that set forth in 
the Federal Constitution" (Bellanca v. State Liq. 
Auth., 54 N.Y.2d 228, 235, 445 N.Y.S.2d 87, 429 
N.E.2d 765). 

The only remaining question is whether the State 
constitutional guarantee of freedom of expression is 
implicated by an order closing the defendant's book- 
store to prevent illegal acts by patrons. There can be 
no doubt that bookselling is a constitutionally pro- 
tected activity or that closing a bookstore for a year 
may have a substantial impact on that activity. The 
prosecutor urges that this impact may be constitu- 
tionally ignored when, as here, the State's purpose is 
not to interfere with the store's legitimate booksell- 
ing activities but is aimed at preventing patrons from 
committing illegal acts having no expressive content. 
That, however, is just another way of saying that the 
impact of the State's action is not direct but only 
incidental. Actions of this type are subject to lesser 
scrutiny than those directed at restraining free ex- 
pression, but they cannot be said to have absolutely 
no constitutional implications. The crucial factor in 
determining whether State action affects freedom of 

expression is the impact of the action on the pro- 
tected activity and not the nature of the activity which 
prompted the government to act. The test, in tradi- 
tional terms, is not who is aimed at but who is hit. 

Of course a bookstore cannot claim an exemp- 
tion from statutes of general operation aimed at pre- 
venting nuisances or hazards to the public health and 
safety. It is, however, entitled to special protection, 
and no undue burden is placed on the State byrequir- 
ing it to prove that in seeking to close the store it has 
chosen a course no broader than necessary to accom- 
plish its purpose. If other sanctions, such as arresting 
the offenders, or injunctive relief prove unavailing, 
then its burden would be met. 

Finally, we note that not every government regu- 
lation of general application, having some impact on 
free expression, implicates constitutional guaran- 
tees. Arresting a newspaper reporter for a traffic vio- 
lation is one example where the impact would not be 
constitutionally cognizable, as Justice O'Connor 
noted in her concurring opinion at the Supreme 
Court. But closing a bookstore for a year, as is re- 
quired by this statute, cannot be said to have such a 
slight and indirect impact on free expression as to 
have no significance constitutionally. 

Accordingly, on reargument following remand 
from the United States Supreme Court, the order of 
the Appellate Division should be modified to grant 
defendant partial summary judgment dismissing 
those portions of the second cause of action seeking 
an order directing the closing of the premises in ques- 
tion. 

Discussion Notes 
1. Are there other areas, such as freedom of 

expression, where diversity among states has been 
encouraged by the United States Supreme Court? 
Is such diversity a sign of a well-functioning federal 
system? 

2. Chief Judge Wachtler refers in this opinion 
to the court's earlier decision in P.J. Mdeo. That 
opinion contains an impressive listing of New 
York Court of Appeals decisions both following 
and diverging from United States Supreme Court 
interpretations of the federal constitution. 

New York has now clearly adopted the ap- 
proach of interpreting its constitution independ- 
ently of federal constitutional law. See, for exam- 
ple, Rivers v. Katz, 67 N.Y.2d 485,495 N.E.2d 337 
(1986). 

3. For an example of this independent ap- 
proach, in the first authoritative state constitu- 
tional analysis of the drug testing issue, Patchogue- 
Medford Congress of Teachers v. Board of Education, 

70 N.Y.2d 57,510 N.E.2d 325 (1987), the New York 
Court of Appeals invalidated mandatory drug test- 
ing of probationary public school teachers. Chief 
Judge Wachtler noted: 

It is not clear whether the urine test 
compelled here would satisfy Federal con- 
stitutional requirements. The Supreme 
Court has not yet decided a case involving 
compulsory drug testing of government 
employees, and the courts which have con- 
sidered application of the Fourth Amend- 
ment have reached diverse conclusions. 
All appear to have held that such testing 
involves a search and seizure, but differ as 
to whether it is reasonable for the govern- 
ment to act only on reasonable suspicion 
with respect to a particular employee . . . or 
whether some form of random testing of 
all employees in certain categories is per- 
missible. . . . A majority of courts appear to 



Discussion Notes (cont.) 

support the conclusions reached by the 
courts below in the case now before us, 
that urine testing compelled by the gov- 
ernment does involve a search and sei- 
zure, and that reasonable suspicion is re- 
quired. . . . 

As noted, the School District dis- 
putes both of those conclusions and con- 
tends that it has a right to conduct such 
tests at will. The question is an important 
one which should be settled throughout 
the State and one on which resort to the 
Federal Constitution would not be dis- 
positive since the practice, even if permit- 
ted by the Fourth Amendment, may not 
satisfy the requirements of the compara- 
ble provision of the State Constitution 
(N.Y. Const., art. I, sec. 12). The heart of 
the controversy under both Constitutions 
is whether the particular test infringes on 
an expectation of privacy which society 
considers reasonable. To the extent that 
this case deals with the expectation of pri- 
vacy of public employees in this State, it 
presents a type of inquiry appropriate for 
resolution under the State Constitution. 

We therefore consider it necessary and 
appropriate to decide this case under 
both the State and Federal Constitutions. 

With respect to the suggestion that 
our reliance on both Constitutions is 
somehow unfair to the litigants it should 
be noted that one of the briefs submitted 
on this appeal was completely devoted to 
this issue. In addition, the relief sought 
here is in the nature of a declaratory judg- 
ment, where the object is not to deter- 
mine whether the rights of a particular 
litigant have been violated, but is instead 
intended to provide guidance to the par- 
ties so that they may conform their future 
conduct to the law. As indicated above, 
reliance on the Federal Constitution 
alone could not provide a complete or 
adequate response to that inquiry. For 
the reasons that follow, we conclude that 
the test ordered in this case does not sat- 
isfy the requirements of either the State 
or Federal Constitutions. 

Compare Judge Simons' concurring opinion 
in this same case. 



E. The Adequate and 
Independent State Ground Doctrine 

Generally speaking, the United States Supreme 
Court may not review a lower court decision which is 
based on "adequate and independent state grounds." 
These materials reflect the impact of this doctrine, 
and the court's recent major change in it. 

Williams v. State 
210 Ga. 665,82 S.E.2d 217 (1954) 

WYATT, Presiding Justice. 

1. The defendant is here attempting by extraordi- 
nary motion for new trial to challenge the legality of 
jury put upon him in the instant case. He relies en- 
tirely upon the case of Avery v. State of Georgia, 345 
U.S. 559, 73 S.Ct. 891, 97 L.Ed. 1244, contending 
that this case is controlling in the instant case. We do 
not agree with this conclusion. In Avery v. State of 
Georgia, supra, the defendant, upon being arraigned 
for trial in Fulton County, filed a written challenge to 
the array of traverse jurors put upon him for reasons 
set out, among them that the names of White jurors 
were put upon white slips of paper and that the 
names of Colored jurors were put upo? yellow paper. 
See Avery v. State of Georgia, supra, and Avery v. 
State, 209 Ga. 116,70 S.E.2d 716. In the instant case, 
no challenge to the array of traverse jurors was filed, 
and no question as to the legality of the jury was 
raised until after the denial of a motion for new trial 
had been affirmed by this Court. See Williams v. 
State, 210 Ga. 207,78 S.E.2d 521. 

It is settled law in this State that, when a panel of 
jurors is put upon the prisoner, he should challenge 
the array for any cause which would go to show that it 
was not fairly and properly put upon him, and that if 
he fails to do so, the objection is waived and can not 
thereafter be made a ground of a motion for new 

trial. . . . In the instant case, the defendant made no 
objection to the jury when the panel was put upon 
him, and made no objection until he filed this extraor- 
dinary motion for new trial after a new trial had been 
denied and that judgment affirmed by this court. See 
Williams v. State, supra. It follows, therefore, that 
the judgment of the court below dismissing the ex- 
traordinary motion for new trial was not error. 

3. Defendant in his motion sets forth a practice 
which has been condemned by this court and the Su- 
preme Court of the United States. However, any 
question to be considered by this court must be raised 
at the time and in the manner required under the 
rules of law and practice and procedure in effect in 
this State. We can not simply overlook the rules made 
for the purpose of providing a fair and orderly proce- 
dure in the conduct of trials and other legal processes 
in this State and permit the defendant to stand negli- 
gently or purposefully by, taking his chances of an ac- 
quittal, and then, upon his conviction, and upon the 
denial of a new trial which is affirmed by this court, be 
heard to say that the panel of jurors put upon him was 
not fairly and properly selected and empaneled. 
When this defendant failed to raise this question 
when the panel was put upon him, he waived the 
question once and for all. 

It follows, there was no error in dismissing the ex- 
traordinary motion for new trial. 

Judgment affirmed. All the Justices concur. 

-- 

Williams v. Georgia 
349 U.S. 375 (1955) 

MR. JUSTICE FRANKFURTER delivered the 
opinion of the Court. 



The Court has here under review the decision of 
a state court rejecting a claim of infirmity in a convic- 
tion for murder based on a constitutional ground 
raised for the first time in an extraordinary proceed- 
ing after the conviction had been affirmed on appeal. 
Respect for the State's administration of criminal jus- 
tice requires a detailed narrative of the procedural 
course of this litigation and an adequate considera- 
tion of the legal factors relevant to our disposition. 

In his brief on behalf of the State before the 
State Supreme Court, the Solicitor General of Ful- 
ton County had urged, inter aha, that there was no 
showing of a denial of equal protection in this case. 
On oral argument here, however, the State, with 
commendable regard for its responsibility, agreed 
that the use of yellow and white tickets in this case 
was, in light of this Court's decision in Avery, a denial 
of equal protection, so that a new trial would be re- 
quired but for the failure to challenge the array. . . . 

A state procedural rule which forbids the raising 
of federal questions at late stages in the case, or by 
any other than a prescribed method, has been recog- 
nized as a valid exercise of state power. The principle 
is clear enough. But the unique aspects of the never- 
ending new cases that arise require its individual ap- 
plication to particular circumstances. Thus, we would 
have a different question from that before us if the 
trial court had no power to consider Williams' consti- 
tutional objection at the belated time he raised it. 
But, where a State allows questions of this sort to be 
raised at a late stage and be determined by its courts 
as a matter of discretion, we are not concluded from 
assuming jurisdiction and deciding whether the state 
court action in the particular circumstances is, in ef- 
fect, an avoidance of the federal right. A state court 
may not, in the exercise of its discretion, decline to 
entertain a constitutional claim while passing upon 
kindred issues raised in the same manner. 

Georgia Supreme Court which impels us to remand 
for that court's further consideration. This is the ac- 
knowledgment by the State before this Court that, as 
a matter of substantive law, Williams has been de- 
prived of his constitutional rights. . . . 

The facts of this case are extraordinary, particu- 
larly in view of the use of yellow and white tickets by a 
judge of the Fulton County Superior Court almost a 
year after the State's own Supreme Court had con- 
demned the practice in the Avery case. That life is at 
stake is of course another important factor in creating 
the extraordinary situation. The difference between 
capital and non-capital offenses is the basis of differ- 
entiation in law in diverse ways in which the distinc- 
tion becomes relevant. We think that orderly 
procedure requires a remand to the State Supreme 
Court for reconsideration of the case. Fair regard for 
the principles which the Georgia courts have en- 
forced in numerous cases and for the constitutional 
commands binding on all courts compels us to reject 
the assumption that the courts of Georgia would al- 
low this man to go to his death as the result of a con- 
viction secured from a jury which the State admits 
was unconstitutionally impaneled. 

Remanded. 

MR. JUSTICE CLARK, with whom MR. JUS- 
TICE REED and MR. JUSTICE MINTON join, dis- 
senting. 

To borrow a phrase from Mr. Justice Holmes, 
the opinion of the Court "just won't wash." While I, 
too, am not deaf to the pleas of the condemned, I can- 
not ignore the long-established precedents of this 
Court. The proper course, as has always been fol- 
lowed here, is to recognize and honor reasonable 
state procedures as valid exercises of sovereign 
power. We have done so in hundreds of capital cases 
since I have been on the Court, and I do not think that 
even the sympathetic facts of this case should make 
us lose sight of the limitations on this Court's powers. 

We conclude that the trial court and the State 
Supreme Court declined to grant Williams' motion 
though possessed of power to do so under state law. 
Since his motion was based upon a constitutional ob- 
jection, and one the validity of which has in principle 
been sustained here, the discretionary decision to 
deny the motion does not deprive this Court of juris- 
diction to find that the substantive issue is properly 
before us. 

In the instant case, there is an important factor 
which has intervened since the affirmance by the 

It is elementary that this Court has no jurisdic- 
tion over a case here from a state court where there is 
an independent and adequate state ground support- 
ing the conclusion reached below. A purported state 
ground is not independent and adequate in two in- 
stances. First, where the circumstances give rise to an 
inference that the state court is guilty of an evasion- 
an interpretation of state law with the specific intent 
to deprive a litigant of a federal right. Second, where 
the state law, honestly applied though it may be, and 
even dictated by the precedents, throws such obsta- 
cles in the way of enforcement of federal rights that it 
must be struck down as unreasonably interfering with 
the vindication of such rights. 



It is obvious that the Georgia court has not been 
guilty of "evasion." Although the Georgia court's in- 
terpretation of state law may not be free from doubt, 
it is not possible to say that the Georgia decision is 
without "fair support" in the previous cases. I regard 
it also as noteworthy that Presiding Justice Wyatt 
wrote this opinion for the Georgia Supreme Court. It 
was he who, in the Georgia court's decision in Avery, 
said in dissent: 

I cannot agree with the ruling [as to dis- 
crimination] for the reason, in my opinion, 
that this practice is conclusive evidence of 
discrimination, and for that reason the case 
should be reversed. 209 Ga. 116, 131, 70 S. 
E. 2d 716,726. 

In this ruling he went further in protecting the integ- 
rity of the jury system than we ourselves thought nec- 
essary. Compare Avery v. Georgia, 345 U.S. 559, 
562-563 (petitioner established "a prima facie case of 
discrimination" which the State failed to rebut). One 
who had so acted would hardly be attempting to 
evade the very federal right he had previously upheld 
so strongly. 

Similarly, the Georgia procedure is not unduly 
burdensome. The majority concedes that "[a] state 
procedural rule which forbids the raising of federal 
questions at late stages in the case, or by any other 
than a prescribed method, has been recognized as a 
valid exercise of state power." Even if the majority 
could somehow strike down the Georgia court's hold- 
ing that it lacked discretion, it is not enough to show 
that Georgia has the power and refuses to exercise it. 
There is no case to support the implication that the 
exercise of discretion against a federal right is, with- 
out more, an evasion. See Brown v. Allen, 344 U.S. 
443,484-486. Indeed, it would seem that there would 
have to be a withholding of discretion for the purpose 
of depriving Williams of a federal right. There is 
nothing even approaching that here. 

A state court's decision cannot be overturned if 
any one of the grounds supporting it is independent 
and adequate. There is one ground here which ap- 
pears so unassailable that the majority does not even 
attack it. Georgia law makes a showing of due dili- 
gence on the part of the movant a prerequisite to 
granting extraordinary motions for new trial. The 
state court in this case found that due diligence had 
not been properly pleaded, and that the facts of 
which the Georgia court could take notice conclu- 
sively demonstrated that diligence was indeed com- 
pletely lacking. 

MR. JUSTICE MINTON, with whom MR. JUS- 
TICE REED and MR. JUSTICE CLARK join, dis- 
senting. 

Georgia has a rule of law that the jury panel must 
be challenged at the threshold, that is, as Georgia ex- 
presses it, before the panel is "put upon the defen- 
dant." If the panel is not thus challenged, the issue 
cannot later be raised and is considered as waived 
"once and for all." Williams v. State, 210 Ga. 665,669, 
82 S. E. 2d 217,220. Ga. Code Ann., & 59-803. See 
Jordan v. State, 22 Ga. 545. 

This is a reasonable rule. It gives the State an op- 
portunity to meet the challenge and to justify the ar- 
ray, or, if it is improperly constituted, an opportunity 
to correct it. 

In the instant case, the challenge to the array was 
not presented at the time the panel was put upon the 
petitioner-defendant. If the defendant thus fails to 
challenge the array before it is put upon him, he may 
not raise the question as to its legality for the first 
time in a motion for a new trial. Lumpkin v. State, 152 
Ga. 229,231,109 S. E. 664,665. Such a requirement 
complies with the Federal Constitution. Brown v. Al- 
len, 344 U. S. 443,480. 

Williams v. State 
211 Ga. 763,88 S. E. 2d 376 (1955) 
DUCKWORTH, Chief Justice. 

The Supreme Court, 349 U.S. 375,75 S.Ct 814, 
undertakes to remand the case for further considera- 
tion, and in their opinion has pointed to Georgia law 
vesting in the trial judge discretion in ruling upon an 
extraordinary motion for new trial and apparently 
concluded therefrom that this court should reverse 
the trial court because that discretion was not exer- 
cised in the way the Supreme Court would have exer- 
cised it. We know and respect the universally 
recognized rule that the exercise of discretion never 
authorizes a violation or defiance of law. In this case, 
as pointed out by us, that law is that the question 
sought to be raised must be raised before trial and not 
otherwise. 

Not in recognition of any jurisdiction of the Su- 
preme Court to influence or in any manner to inter- 
fere with the functioning of this court on strictly State 
questions, but solely for the purpose of completing 
the record in this court in a case that was first decided 
by us in 1953, and to avoid further delay, we state that 
our opinion in Williams v. State, 210 Ga. 665, 82 
S.E.2d 217, is supported by sound and unchallenged 
law, conforms with the State and Federal Constitu- 
tions, and stands as the judgment of all seven of the 
Justices of this Court. 



Discussion Notes 
1. The United States Supreme Court denied 

certiorari from the second opinion of the Georgia 
Supreme Court. 350 U.S. 950 (1956). 

2. The defendant, Aubry Williams, was exe- 
cuted. The case is discussed in Stephen L. Wasby, 
The Impact of the United States Supreme Court 
(1970), p. 198, and Walter Murphy, "Lower Court 
Checks on Supreme Court Power," American Po- 
litical Science Review 53 (December 1959): 
1019-20. 

3. How would this doctrine come into play in 
the area of State constitutional protection of civil 
liberties in the federal system? See Scott H. Bice, 
"Anderson and the Adequate State Ground," 
Southern California Law Review 45 (Summer 1972): 
750 and Jerome B. Falk, Jr., "Foreword, The State 
Constitution: A More Than 'Adequate' Non- 
federal Ground," California Law Review 61 (March 
1973): 273. 

4. In Robins v. Pruneyard Shopping Center, 447 
U.S. 74 (1980) the United States Supreme Court 
reviewed a California Supreme Court decision 
holding that the California Constitution protected 
persons who solicited signatures on petitions in a 
shopping center. The United States Supreme 
Court had earlier ruled the federal constitution 

Michigan v. Long 
463 U.S. 1032 (1983) 

JUSTICE O'CONNOR: 

Before reaching the merits, we must consider 
Long's argument that we are without jurisdiction to 
decide this case because the decision below rests on 
an adequate and independent state ground. The 
court below referred twice to the state constitution in 
its opinion, but otherwise relied exclusively on fed- 
eral law.3 Long argues that the Michigan courts have 

30n the first occasion, the court merely cited in a footnote 
both the state and federal constitutions. See 413 Mich., at 
471, n. 4,320 N. W.U, at 869, n. 4. On the second occasion, at 
the conclusion of the opinion, the court stated: "We hold, 
therefore, that the deputies' search of the vehicle was pro- 
scribed by the Fourth Amendment to the United States 
Constitution and art. 1, & 11 of the Michigan Constitution." 
Id., at 472-473,320 N. W.U, at 870. 

did not provide equivalent protection. Lloyd v. 
Tanner, 407 U.S. 551 (1972); Hudgens v. NLRB, 424 
U.S. 507 (1976). 

The owner of the shopping center, however, 
contended that the California Constitution, as so 
construed, constituted a "taking" of his prop- 
erty-a violation of his federal constitutional 
rights under the Fifth and Fourteenth Amend- 
ments. The Court accepted the case on this basis, 
but ruled against the owner of the shopping cen- 
ter. 

Why was the California court's decision not 
insulated from Supreme Court review by the ade- 
quate and independent state ground doctrine? If 
this case was reviewable, why are not all others? 

5. Kenneth L. Karst, "Serrano v. Priest: A 
State Court's Responsibilities and Opportunities 
in the Development of Federal Constitutional 
Law," California Law Review 60 (May 1972): 744: 

Where the challenged state law is it- 
self a part of the state constitution, it is 
not possible for the decision to be so insu- 
lated from Supreme Court review of the 
federal constitutional issues, for there is 
no opportunity to rest a decision on alter- 
nate state grounds. 

provided greater protection from searches and sei- 
zures under the state constitution than is afforded 
under the Fourth Amendment, and the references to 
the state constitution therefore establish an adequate 
and independent ground for the decision below. 

It is, of course, "incumbent upon this Court . . . 
to ascertain for itself. . . whether the asserted non- 
federal ground independently and adequately sup- 
ports the judgment." Abie State Bank v. Bryan, 282 
U.S. 765,773,51 S.Ct. 252,25675 L.Ed. 690 (1931). 
Although we have announced a number of principles 
in or to help us determine whether various forms of 
references to state law constitute adequate and inde- 
pendent state grounds, we openly admit that we have 
thus far not developed a satisfying and consistent ap- 
proach for resolving this vexing issue. In some in- 
stances, we have taken the strict view that if the 
ground of decision was at all unclear, we would dis- 
miss the case. See, e.g., Lynch v. New York, 293 US.  
52, 55 S. Ct. 16, 79 L.Ed. 191 (1934). In other in- 
stances, we have vacated, see, e g ,  Minnesota v. Na- 
tional Tea Co., 309 U.S. 551,60 S.Ct. 676,84 L.Ed. 20 
(1940), or continued a case, see e.g., Herb v. Pitcairn, 
324 U.S. 117,65 S.Ct. 459,89 L.Ed. 789 (1945), in or- 
der to obtain clarification about the nature of a state 
court decision. See also California v. Knvda, 409 US.  



33,93 S.Ct. 32,34 L.Ed.2d 45 (1972). In more recent 
cases, we have ourselves examined state law to deter- 
mine whether state courts have used federal law to 
guide their application of state law or to provide the 
actual basis for the decision that was reached. . . . In 
Oregon v. Kennedy, 456 U.S. 667, 670-671, 102 S.Ct. 
2083,2086-2087,72 L.Ed.2d 416 (1982), we rejected 
an invitation to remand to the state court for clarifica- 
tion even when the decision rested in part on a case 
from the state court, because we determined that the 
state case itself rested upon federal grounds. We 
added that "[elven if the case admitted of more doubt 
as to whether federal and state grounds for decision 
were intermixed, the fact that the state court relied to 
the extent it did on federal grounds requires us to 
reach the merits." Id., at 671, 102 S.Ct., at 2087. 

This ad hoc method of dealing with cases that in- 
volve possible adequate and independent state 
grounds is antithetical to the doctrinal consistency 
that is required when sensitive issues of federal-state 
relations are involved. Moreover, none of the various 
methods of disposition that we have employed thus 
far recommends itself as the preferred method that 
we should apply to the exclusion of others, and we 
therefore determine that it is appropriate to 
reexamine our treatment of this jurisdictional issue in 
order to achieve the consistency that is necessary. 

The process of examining state law is unsatisfac- 
tory because it requires us to interpret state laws with 
which we are generally unfamiliar, and which often, 
as in this case, have not been discussed at length by 
the parties. Vacation and continuance for clarifica- 
tion have also been unsatisfactory both because of 
the delay and decrease in efficiency of judicial ad- 
ministration, see Dimn v. Durn, 344 U.S. 143, 73 
S.Ct. 193,97 L.Ed. 153 (1952), and, more important, 
because these methods of disposition place signifi- 
cant burdens on state courts to demonstrate the pres- 
ence or absence of our jurisdiction. . . . Finally, 
outright dismissal of cases is clearly not a panacea be- 
cause it cannot be doubted that there is an important 
need for uniformity in federal law, and that this need 
goes unsatisfied when we fail to review an opinion 
that rests primarily upon federal grounds and where 
the independence of an alleged state ground is not ap- 
parent from the four comers of the opinion. We have 
long recognized that dismissal is inappropriate 
"where there is strong indication . . . that the federal 
constitution as judicially construed controlled the de- 
cision below." National Tea Co., supra, 309 U.S., at 
556, 60 S.Ct., at 679 (1940). 

Respect for the independence of state courts, as 
well as avoidance of rendering advisory opinions, 
have been the cornerstones of this Court's refusal to 
decide cases where there is an adequate and inde- 
pendent state ground. It is precisely because of this 

respect for state courts, and this desire to avoid advi- 
sory opinions, that we do not wish to continue to de- 
cide issues of state law that go beyond the opinion 
that we review, or to require state courts to recon- 
sider cases to clarify the grounds of their decisions. 
Accordingly, when, as in this case, a state court deci- 
sion fairly appears to rest primarily on federal law, or 
to be interwoven with the federal law, and when the 
adequacy and independence of any possible state law 
ground is not clear from the face of the opinion, we 
will accept as the most reasonable explanation that 
the state court decided the case the way it did because 
it believed that federal law required it to do so. If a 
state court chooses merely to rely on federal prece- 
dents as it would on the precedents of all other juris- 
dictions, then it need only make clear by a plain 
statement in its judgment or opinion that the federal 
cases are being used only for the purpose of guidance, 
and do not themselves compel the result that the 
court has reached. In this way, both justice and judi- 
cial administration will be greatly improved. If the 
state court decision indicates clearly and expressly 
that it is alternatively based on bona fide separate, 
adequate, and independent grounds, we, of course, 
will not undertake to review the decision. 

This approach obviates in most instances the 
need to examine state law in order to decide the na- 
ture of the state court decision, and will at the same 
time avoid the danger of our rendering advisory opin- 
ions. It also avoids the unsatisfactory and intrusive 
practice of requiring state courts to clarify their deci- 
sions to the satisfaction of this Court. We believe that 
such an approach will provide state judges with a 
clearer opportunity to develop state jurisprudence 
unimpeded by federal interference, and yet will pre- 
serve the integrity of federal law. "It is fundamental 
that state courts be left free and unfettered by us in 
interpreting their state constitutions. But it is equally 
important that ambiguous or obscure adjudications 
by state courts do not stand as barriers to a determi- 
nation by this Court of the validity under the federal 
constitution of state action." National Tea Co., supra, 
309 U.S., at 557, 60 S.Ct., at 679. 

Justice STEVENS, dissenting. 

The jurisprudential questions presented in this 
case are far more important than the question 
whether the Michigan police officer's search of re- 
spondent's car violated the Fourth Amendment. The 
case raises profoundly significant questions concern- 
ing the relationship between two sovereigns-the 
State of Michigan and the United States of America. 

The Supreme Court of the State of Michigan ex- 
pressly held "that the deputies' search of the vehicle 



was proscribed by the Fourth Amendment of the 
United States Constitution and art. 1, & 11 of the 
Michigan Constitution." Pet. for Cert. 19 (emphasis 
added). The state law ground is clearly adequate to 
support the judgment, but the question whether it is 
independent of the Michigan Supreme Court's un- 
derstanding of federal law is more difficult. Four pos- 
sible ways of resolving that question present 
themselves: (1) asking the Michigan Supreme Court 
directly, (2) attempting to infer from all possible 
source of state law what the Michigan Supreme 
Court meant, (3) presuming that adequate state 
grounds are independent unless it clearly appears 
otherwise, or (4) presuming that adequate state 
grounds are not independent unless it clearly appears 
otherwise. This Court has, on different occasions, 
employed each of the first three approaches; never 
until today has it even hinted at the fourth. In order to 
"achieve the consistency that is necessary," the Court 
today undertakes a reexamination of all the possibili- 
ties. Ante, at XX. It rejects the first approach as inef- 
ficient and unduly burdensome for state courts, and 
rejects the second approach as an inappropriate ex- 
penditure of our resources. Ibid. Although I find both 
of those decisions defensible in themselves, I cannot 
accept the Court's decision to choose the fourth ap- 
proach over the third-to presume that adequate 
state grounds are intended to be dependent on fed- 
eral law unless the record plainly shows otherwise. I 
must therefore dissent. 

If we reject the intermediate approaches, we are 
left with a choice between two presumptions: one in 
favor of our taking jurisdiction, and one against it. 
Historically, the latter presumption has always pre- 
vailed. . . . The Court today points out that in several 
cases we have weakened the traditional presumption 
by using the other two intermediate approaches iden- 
tified above. Since those two approaches are now to 
be rejected, however, I would think that stare decisis 
would call for a return to historical principles. In- 
stead, the Court seems to conclude that because 
some precedents are to be rejected, we must overrule 
them all. 

Even if I agreed with the Court that we are free 
to consider as a fresh proposition whether we may 
take presumptive jurisdiction over the decisions of 
sovereign states, I could not agree that an expansive 
attitude makes good sense. It appears to be common 
ground that any rule we adopt should show "respect 
for state courts, and [a] desire to avoid advisory opin- 
ions." Ante, at XX. And I am confident that all mem- 
bers of this Court agree that there is a vital interest in 
the sound management of scarce federal judicial re- 
sources. All of those policies counsel against that ex- 
ercise of federal jurisdiction. They are fortified by my 
belief that a policy of judicial restraint-one that al- 
lows other decisional bodies to have the last word in 
legal interpretation until it is truly necessary for this 

Court to intervene-enables this Court to make its 
most effective contribution to our federal system of 
government. 

The nature of the case before us hardly compels 
a departure from tradition. These are not cases in 
which an American citizen has been deprived of a 
right secured by the United States Constitution or a 
federal statute. Rather, they are cases in which a state 
court has upheld a citizen's assertion of a right, find- 
ing the citizen to be protected under both federal and 
state law. The complaining party is an officer of the 
state itself, who asks us to rule that the state court in- 
terpreted federal rights too broadly and "overpro- 
tected" the citizen. 

Such cases should not be of inherent concern to 
this Court. The reason may be illuminated by assum- 
ing that the events underlying this case had arisen in 
another country, perhaps the Republic of Finland. If 
the Finnish police had arrested a Finnish citizen for 
possession of marijuana, and the Finnish courts had 
turned him loose, no American would have standing 
to object. If instead they had arrested an American 
citizen and acquitted him, we might have been con- 
cerned about the arrest but we surely could not have 
complained about the acquittal, even if the Finnish 
Court had based its decision on its understanding of 
the United States Constitution. That would be true 
even if we had a treaty with Finland requiring it to re- 
spect the rights of American citizens under the 
United States Constitution. We would only be moti- 
vated to intervene if an American citizen were un- 
fairly arrested, tried, and convicted by the foreign 
tribunal. 

In this case the State of Michigan has arrested 
one of its citizens and the Michigan Supreme Court 
has decided to turn him loose. The respondent is a 
United States citizen as well as a Michigan citizen, 
but since there is no claim that he has been mis- 
treated by the State of Michigan, the final outcome of 
the state processes offended no federal interest 
whatever. Michigan simply provided greater protec- 
tion to one of its citizens than some other State might 
provide or, indeed, than this Court might require 
throughout the country. 

I believe that in reviewing the decisions of state 
courts, the primary role of this Court is to make sure 
that persons who seek to vindicate federal rights have 
been fairly heard. . . . 

Until recently we had virtually no interest in 
cases of this type. . . . Some time during the past dec- 
ade . . . our priorities shifted. The result is a docket 
swollen with requests by states to reverse judgments 
that their courts have rendered in favor of their citi- 
zens. I am confident that a future Court will recog- 
nize the error of this allocation of resources. When 
that day comes, I thinkit likely that the Court will also 
reconsider the propriety of today's expansion of our 
jurisdiction. 



Discussion Notes 
1. Which approach, Justice O'Connor's or 

Justice Stevens', is more likely to encourage state 
courts to develop an independent state constitu- 
tional jurisprudence? See generally Stewart G. 
Pollock, "Adequate and Independent State 
Grounds as a Means of Balancing the Relation- 
ship Between State and Federal Courts," Texas 
Law Review 63 (MarchIApril 1985): 977. 

2. Regarding the recent trend in the United 
States Supreme Court's practices in accepting 
cases where state courts have ruled in favor of 
their citizens, see Robert C. Welsh, "Whose Fed- 
eralism-The Burger Court's Treatment of State 

State of Oregon v. Kennedy 
295 Or. 260,666 P.2d 1316 (1983) 

LINDE, Justice. 
Convicted of theft, defendant obtained a rever- 

sal in the Court of Appeals because his trial followed 
a mistrial brought on by what the court described as 
"flagrant overreaching" by the prosecutor. 49 
0r.App. 415, 418, 619 P.2d 948 (1980). After this 
court denied review, 290 Or. 551 (1981), the state ob- 
tained a writ of certiorari from the Supreme Court of 
the United States. The Supreme Court reversed the 
decision insofar as it rested on prior double jeopardy 
and due process clauses [sic] of the United States 
Constitution and remanded the case to the Court of 
Appeals. Oregon v. Kennedy, 456 U.S. 667, 102 S.Ct. 
2083,72 L.Ed.2d 416 (1982). On remand, the Court 
of Appeals reconsidered the nature of the Prosecu- 
tor's misconduct and its consequences under Oregon 
law and this time affirmed the conviction. 61 0r.App. 
469,657 P.2d 717 (1983). We allowed review to exam- 
ine the court's assumption that Oregon law concern- 
ing retrials after prosecutor-induced mistrials, a 
question that first reached this court in State v. Rath- 
bun, 287 Or. 421,600 P.2d 392 (1979), is identical to 
the view of the federal double jeopardy clause ex- 
pressed by the majority of the Supreme Court in this 
case. We conclude that Oregon law is not identical 
but nevertheless leads to an affirmance of this convic- 
tion. 

Before reaching the merits, we take up the pro- 
cedural history that brings the issue before this court. 

I. Procedure 
The history of this case demonstrates the practi- 

cal importance of the rule, often repeated in recent 
decisions, that all questions of state law be consid- 
ered and disposed of before reaching a claim that this 
state's law falls short of a standard imposed by the 
federal constitution on all states. . . . Like most states, 

Civil Liberties Judgments," Hustings Constitu- 
tional Law Quarterly, 10 (Summer 1983): 819. 

3. What about a federal court decision based on 
a state constitutional law ground? Would it be in- 
sulated from United States Supreme Court re- 
view? See City of Mesquite v. Aladdin's Castle, Inc., 
455 U.S. 283, 291-95 (1982); Carreras v. City of 
Anaheim, 768 F.2d 1039 (9th Cir. 1985). 

4. Should a federal court abstain from deciding 
federal law claims where there are possible inde- 
pendent state law grounds for decision? See Fields 
v. Rockdale County Georgia, 785 F.2d 1558, 1561 
(11th Cir. 1986). 

Oregon throughout its history has had a constitu- 
tional ban against placing anyone twice in jeopardy 
for the same offense. Or. Const. art. I, & 12. That 
guarantee has in the past been given independent in- 
terpretation with results that might not correspond to 
those in other states or in federal law. . . . 

In its initial decision reversing this conviction, 
the Court of Appeals cited no statutory or constitu- 
tional source at all for that result. It quoted from two 
opinions of the United States Supreme Court to sum- 
marize what it called a "general rule" about the per- 
missibility of reprosecution after mistrials. The court 
then cited its own decision in State v. Rathbun, 37 
0r.App. 259,586 P.2d 1136 (1978), notingonly that it 
had been reversed "on other grounds" by this court. It 
might not be apparent to a reader that this court in 
fact had reversed the Court of Appeals on the very 
point at issue under Oregon's double jeopardy 
clause. 

We denied the state's petition for review of the 
decision of the Court of Appeals. That, of course, im- 
plied nothing as to its correctness. 1000 Friends of 
Oregon v. Board of County Commissioners, 284 Or. 41, 
44, 584 P.2d 1371 (1978). In response to the state's 
petition to the United States Supreme Court for a 
writ of certiorari, defendant pointed out that, given 
the appellate court's cryptic silence on the point, its 
decision might rest on the Oregon Constitution's 
double jeopardy clause that was applied by this court 
in Rathbun. The Supreme Court nevertheless 
granted the petition, carrying forward its current 
campaign not to let state or lower federal courts draw 
more protective constraints from the federal consti- 
tution's guarantees in matters of criminal law than 
the Court itself is prepared to recognize. The possi- 
bility that the result might rest on an independent 
state ground was pursued by the justices both on oral 
argument and in the opinions. The majority took note 
of the studied citation by the Court of Appeals of its 
own opinion in Rathbun, which purported to apply 
federal law, despite this court's reversal of that deci- 
sion under Oregon law. Four justices, however, 



thought the role of state law in this case more com- 
plex, as expressed by Justice Stevens: 

Although I am willing to accept the 
Court's reading of the Oregon Court of Ap- 
peals' opinion as having been based on fed- 
eral law, I find the question somewhat more 
difficult than does the Court because the 
Oregon Supreme Court declined to review 
the case without explaining its reasons. Since 
the Oregon Supreme Court seems to have 
interpreted the state constitutional protec- 
tion against double jeopardy to be broader 
than the federal provision, see State v. Rath- 
bun, 287 Or. 421,600 P2d 392 (1979), it is en- 
tirely possible that that court's refusal to 
review the Court of Appeals' decision was 
predicated on its view that the decision was 
sound as a matter of state law regardless of 
whether it was compelled by federal prece- 
dents. 

456 U.S. at 681 n. 1,102 S.Ct. at 2092 n. 1 (Stevens, J., 
concurring, joined by Brennan, Marshall, and Black- 
mun, JJ.). 

This quotation makes clear that a practice of de- 
ciding federal claims without attention to possibly de- 
cisive state issues can create an untenable position 
for this state's system of discretionary Supreme 
Court review. It can also waste a good deal of time 
and effort of several courts and counsel and need- 
lessly spur pronouncements by the United States Su- 
preme Court on constitutional issues of national 
importance in a case to whose decision these may be 
irrelevant. In effect, when this court might reach the 
same result under the Oregon law that a lower court 
reaches by citing federal precedents, we would have 
to allow review at the instance of a losing party ob- 

jecting only to the federal holding, while the success- 
ful party who might prefer a decision on state grounds 
has no reason to petition us for review. Surely a prac- 
tice that requires a winning party to seek review 
solely in order to shift a favorable judgment from fed- 
eral to state grounds is wholly unreasonable, apart 
from its logical flaws. 

In the present case, we in fact do not reach the 
same result as the Court of Appeals' did in its initial 
decision. Had that decision given its attention first to 
the state law precedent of Rathbun and reversed de- 
fendant's conviction under article I, section 12, we 
might have allowed review in order to compare this 
case with Rathbun. If so, we might not only have de- 
cided that state claim against the defendant, as we do 
today, but also his federal claim, thereby relieving the 
Supreme Court of concern about a reading of the 
fifth amendment more expansive than its own. As it 
is, we reach the issue of Oregon law two and one-half 
years and hundreds of pages of briefs after it might 
have been decided in the Oregon courts. 

. . . This court like others has high respect for the 
opinion of the Supreme Court, particularly when 
they provide insight into the origins of provisions 
common to the state and federal bills of rights rather 
than only a contemporary "balance" of pragmatic 
considerations about which reasonable people may 
differ over time and among the several states. It is 
therefore to be expected that counsel and courts 
often will refer to federal decisions, or to commen- 
tary based on such decisions, even in debating an un- 
decided issue under state law. Lest there be any 
doubt about it, when this court cites federal opinions 
in interpreting a provision of Oregon law, it does so 
because it finds the views there expressed persuasive, 
not because it considers itself bound to do so by its 
understanding of federal doctrines. 

Discussion Notes 
1. Note the concluding sentence in this ex- 

cerpt from Justice Linde7s opinion, and compare it 
with the "plain statement" requirement of Michi- 
gan v. Long. Justice Linde's opinion was handed 
down on the same day as Justice O7Connor's opin- 
ion. 

2. With respect to Justice Linde's point that 
state law claims should be decided prior to federal 
law claims, see the next section of these materials. 

3. Could a state "harmless error" rule provide 
an adequate and independent state ground? 

In Cooper v. California, 386 US. 58,62 (1967) 
the Court held that the California Supreme Court 
had incorrectly applied a Fourth Amendment 
precedent and that federal law did not require sup- 
pression of the disputed evidence. Justice Black, 
however, observed: 

Our holding, of course, does not af- 

fect the State's power to impose higher 
standards on searches and seizures than 
required by the Federal Constitution if it 
chooses to do so. And when such state 
standards alone have been violated, the 
State is free, without review by us, to ap- 
ply its own state harmless error rule to 
such errors of state law. There being no 
federal constitutional error here, there is 
no need for us to determine whether the 
lower court properly applied its state 
harmless error rule. 

For a discussion of California's constitutional 
harmless error rule in the field left to it after Coo- 
per, see Note, "The California Constitution and 
the California Supreme Court in Conflict Over 
the Harmless Error Rule," Hasrings Law Journal 
32 (Januav 1981): 687. 



Colorado v. Nunez 
465 U.S. 324 (1984) 

PER C U R I A . .  
The writ is dismissed as improvidently granted, it 

appearing that the judgment of the court below 
rested on independent and adequate state grounds. 

JUSTICE WHITE, with whom THE CHIEF 
JUSTICE and JUSTICE O'CONNOR join, concur- 
ring. 

The Court today concludes that the Colorado 
Supreme Court relied on independent and adequate 
state grounds when it affirmed the trial court's deci- 
sion to suppress a quantity of heroin seized during a 
search of respondent Nunez' house following the 
State's refusal to disclose the identity of a confiden- 
tial informant on which the Denver Police Depart- 
ment had relied to establish probable cause for the 
search. I write not to challenge the Court's determi- 
nation that the judgment under review rests on inde- 
pendent and adequate state grounds, but to make 
clear that neither the Federal Constitution nor any 
decision of this Court requires the result reached by 
the Colorado Supreme Court. 

JUSTICE STEVENS, concurring. 
In view of the growing public interest in the mag- 

nitude of our workload, I have on occasion taken note 
of some of the ways in which the present Court makes 
use of its resources. Several years ago, I expressed 
concern about the purely advisory character of indi- 
vidual opinions dissenting from orders denying peti- 
tions for certiorari. See Singleton v. Commissioner, 439 
U.S. 940,944-945 (1978) (opinion of STEVENS, J.). 
More recently I have noted that the Court is prone to 
grant certiorari in cases that do not merit our atten- 
tion. See Watt v. Alaska, 451 U.S. 259,273-276 (1981) 
(STEVENS, J., concurring); see also Watt v. Western 
Nuclear, Inc., 462 U.S. 36,72-73 (1983) (STEVENS, 

J., dissenting).2 Last Term, in South Dakota v. Neville, 
459 U.S. 553 (1983), and Michigan v. Long, 463 U.S. 
1032 (1983), the Court decided to enlarge its power 
to review state-court decisions. I dissented from 
those novel assertions of appellate jurisdiction in part 
because I was concerned about the undesirability of 
the rendition of purely advisory opinions by this 
Court. See id., at 1065 (STEVENS, J., dissenting); 
459 US., at 566 (STEVENS, J., dissenting); see also 
463 U.S., at 1054 (BLACKMUN, J., concurring in 
part and in judgment in Michigan v. Long) (noting "an 
increased danger of advisory opinions in the Court's 
new approach"). 

Today JUSTICE WHITE "agree[s] that the chal- 
lenged judgment rests solely on state-law grounds 
and that this Court lacks jurisdiction to review it." 
Ante, at 327. He nevertheless provides us with an ad- 
visory opinion, in which THE CHIEF JUSTICE and 
JUSTICE O'CONNOR join, concerning the merits 
of the case. We of course have jurisdiction to deter- 
mine our jurisdiction over this case, but once we 
agree that we lack jurisdiction, this case no more pro- 
vides a vehicle for deciding the question upon which 
three Justices now volunteer an opinion than if the 
petition for a writ of certiorari had never been filed. I, 
of course, fully respect their right to their opinions 
concerning that question, just as I respect other 
scholars who disagree with the wisdom of the choice 
made in Hayburn's Cme, 2 Dall. 409 (1792). I merely 
note that today's advisory opinion is consistent with 
the Court's emerging tendency to enlarge its own in- 
volvement in litigation conducted by state courts. 
This tendency feeds on itself, for it can only encour- 
age litigants-particularly institutional litigants-to 
file even more petitions for certiorari in the hope of 
obtaining, if not review and reversal, at least an opin- 
ion by a number of Supreme Court Justices in sup- 
port of their position. In light of the increasing flood 
of certiorari petitions, today's advisory opinion pro- 
vides further support for concluding that this situ- 
ation "will very likely progressively worsen."3 

2See generally Stevens, Some Thoughts on Judicial Re- 
straint, 66 Judicature 177, 180 (1982). 
White, Challenges for the US. Supreme Court and the 
Bar: Contemporary Reflections, 51 Antitrust L. J. 275,280 
(1982). 

-- 

Discussion Notes 
1. Justice Stevens expressesconcern about the state ~ ~ ~ ~ ~ d , ? *  southern califomia L ~ ~ R ~ ~ ~ ~  45 

"undesirability of the rendition of purely advisory (Summer 1972): 757: 
opinions by this Court." Why does he refer to Jus- 
tice White's opinion as an advisory opinion? But although the state court's deci- 

2. See also Montana v. Hall, 107 S.Ct. 1825, sion of independent state and federal 
1830 (1987) (Stevens, J., dissenting). questions may seem to serve political and 

3. Scott H. Bice, "Anderson and the Adequate judicial economy, under the current Su- 



Discussion Notes (cont.) 

preme Court practice such a course, in 
addition to preventing Supreme Court re- 
view, unfortunately will also have the ef- 
fect of precluding effective political re- 
view of the state court ruling. Decisions 
based on independent state and federal 
grounds may substantially discourage any 
effort to use the state political process to 
change the relevant state law, because 
amendment to the state constitution or 
laws cannot correct the federal defect and 
therefore cannot change the result of the 
state court's decision. Of course, the citi- 
zens or the legislature may proceed with 
an amendment to the state laws with the 
notion that another court test involving 
only the federal question can be instituted 
once the state law is changed.23 But it 
would seem to require a very high degree 
of organization and commitment to 
achieve political reform in such circum- 

23A new law suit would be necessary unless the change 
would be accomplished before the time for taking an ap- 
peal or seeking certiorari had expired. See SUP. CT. 
RULE 22; 28 U.S.C. 2101 (1949). It seems quite unlikely 
that most changes could be accomplished in such a short 
period. 

stances; rather than changing the effect of 
the state court decision, all reform of 
state law will accomplish is a "clear deck" 
upon which a new law suit may be 
brought. The presence of the federal 
ground will therefore produce an insula- 
tion from the political process beyond 
that which a state court would otherwise 
enjoy when it interprets the provision of 
state law in a fashion unsatisfactory to a 
substantial portion of the state's citizens. 
Thus the present operation of the ade- 
quate state ground doctrine allows a state 
court, which may not be motivated by any 
considerations of efficiency, to insulate its 
decision from effective review by either 
the judicial or political processes for what 
may be a significant period.24 

If a state court bases a decision on in- 
dependent state and federal grounds to 
gain this "insulation effect," its action is il- 
legitimate. 

240f  course the "chill" on the state political process pro- 
vided by the federal ground may be decreased signifi- 
cantly if the Court quickly answers the federal question in 
another case. . . . 



F. Advocating and Resisting 
Greater Protections under State Constitutions 

Any defense lawyer who fails to raise an Oregon Constitution 
violation and relies solely on parallel provisions under the federal 
constitution . . . should be guilty of legal malpractice. 

Justice Robert E. Jones 
Supreme Court of Oregon* 

'State v. Lowry, 295 Or. 337,365,667 P.2d 996,1013 (1983) (Jones, J., concurring 
specially). 

1. The Sequence of Constitutional Arguments 
So far we have looked at cases where courts have 

been willing to go beyond federal constitutional guar- 
antees and rest their decisions on state constitutional 
grounds. How do the courts reach such a conclusion? 
How can lawyers effectively advocate such an ap- 
proach? 

Hans A. Linde, 
'Wthout 'Due Process': 

Unconstitutional Law in Oregon" 

Oregon Law Review 
49 (February 1970): 133. 

O 1970 University of Oregon. 
Reprinted with permission. 

Convenient as it may be to reduce the diverse 
federal and state premises in this manner to a single 
body of "constitutional law," there are two things 
wrong with it. First, it contradicts the hierarchical 
logic of the federal constitutional premises. Second, 
the provisions of the federal and Oregon constitu- 
tions are not in fact alike. 

First, the logical relationship between the state 
and federal constitutional claims. The federal source 
of all "due process" and "equal protection" attacks on 
state regulation is the fourteenth amendment's com- 
mand that "No State shall . . . deprive any person of 
life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the 
equal protection of the laws." Whether this com- 
mand has been violated depends on what the state 
has finally done. Many low-level errors that poten- 
tially deny due process or equal protection are cor- 
rected within the state court system; that is what it is 
for. The state constitution is part of the state law, and 
decisions applying it are part of the total state action 
in a case. When the state court holds that a given 



state law, regulation, ordinance, or official action is 
invalid and must be set aside under the state constitu- 
tion, then the state is not violating the fourteenth 
amendment. 

The point is obvious when a conclusion such as 
"Regulation X denies defendant's rights under the 
fourteenth amendment and the corresponding sec- 
tions of Oregon constitution article I" is broken down 
into its component parts. When a judgment holds 
with the defendant that the regulation is invalid un- 
der the state constitution, it cannot move on to a sec- 
ond proposition invalidating the state's action under 
the federal Constitution. By the action of the state 
court under the state constitution, the state has ac- 
corded the claimant the due process and equal pro- 
tection commanded by the fourteenth amendment, 
not denied it. While a defendant may have both a 
state and a federal constitutional claim to present, le- 
gally these are not cumulative but alternative: "If this 
official action is not forbidden by the state constitu- 
tion, as I claim it is, then the state denies me a federal 
right." When the Oregon Supreme Court held in 
1961 that the distribution of textbooks to parochial 
schools was forbidden by Oregon's article I, section 5, 
it would have been contradictory to go on to hold that 
Oregon supported religion in violation of the federal 
establishment clause. Similarly, if Portland's "after- 
hours" ordinance or the gasoline-storage regulation 

in B u m  is held to violate some provision of the Ore- 
gon constitution, then Oregon is not depriving Mr. 
James or Mr. Leathers of liberty or property and they 
have no further fourteenth amendment claim to be 
decided. That claim becomes not merely surplusage, 
it has in fact been satisfied. Conversely, when an Ore- 
gon court holds that Oregon has denied someone due 
process or equal protection in violation of the federal 
amendment, it in effect assumes that nothing within 
Oregon's own law stood in the way of the challenged 
action. 

It should be clear that the point is not merely pe- 
dantic. When a decision rests on an independent 
ground of state law along with the federal constitu- 
tional claim, the latter is not reviewable on certiorari 
in the United States Supreme Court. And in a subse- 
quent litigation of some comparable cases in the fed- 
eral courts, a federal judge will be bound to follow the 
state court's holding on the cited state constitutional 
premise, not on the supposedly "identical" federal 
premise. 

Judicial review of official action under the state 
constitution thus is logically prior to review of the ef- 
fect of the state's total action (including rejection of 
the state constitutional claim) under the fourteenth 
amendment. Claims raised under the state constitution 
should always be dealt with and disposed of before reach- 
ing a fourteenth amendment claim of deprivation of due 
process or equal protection. 

Discussion Notes 
1. Reread the excerpts from Justice Linde's Review 52 (Spring 1973): 332-41; "First Things 

opinion in Oregon v. Kennedy, page 99, and com- First: Rediscovering the States' Bills of Rights," 
pare them with these views of then-Professor University of Baltimore Law Review 9 (Spring 1980): 
Linde thirteen years earlier. 379; "E Pluribus-Constitutional Theory and 

2. For other expressions of this point of view, State Courts," Georgi'a Law Review 18 (Winter 
see Hans A. Linde, "Book Review," Oregon Law 1984): 165. 

Delaware v. Van Arsdall 
475 U.S. 673 (1986) 

JUSTICE STEVENS, dissenting. 
The Court finds the way open to reverse the 

judgment in this case because "[tlhe opinion of the 
Delaware Supreme Court, which makes use of both 
federal and state cases in its analysis, lacks the requi- 
site 'plain statement' that it rests on state grounds." 
Ante, at 678, n. 3. In so holding, the Court continues 
down the path it marked in Michigan v. Long, 463 U.S. 
1032, 1037-1044 (1983), when it announced that it 
would henceforth presume jurisdiction to review 

state-court judgments absent a "plain statement" 
that such judgments rest on state grounds. 

The Court's decision to monitor state-court deci- 
sions that may or may not rest on nonfederal grounds 
is not only historically disfavored but risks the very 
confrontations and tensions a more humble jurisdic- 
tional stance would avoid. The presumption applied 
today allocates the risk of error in favor of the Court's 
power of review; as a result, over the long run the 
Court will inevitably review judgments that in fact 
rest on adequate and independent state grounds. 
Even if the Court is unconcerned by the waste inher- 
ent in review of such cases, even if it is unmoved by 



the incongruity between the wholly precatory nature 
of our pronouncements on such occasions and Art. 
111's prohibition of advisory opinions, it should be 
concerned by the inevitable intrusion upon the pre- 
rogatives of state courts that can only provide a po- 
tential source of friction and thereby threaten to 
undermine the respect on which we must depend for 
the faithful conscientious application of this Court's 
expositions of federal law. 

Less obvious is the impact on mutual trust when 
the state court on remand-perhaps out of misplaced 
sense of duty-confines its state constitution to the 
boundaries marked by this Court for the Federal 
Constitution. In Montana v. Jackson, 460 U.S. 1030 
(1983), for example, this Court vacated and re- 
manded "for further consideration in light of South 
Dakota v. Neville, 459 U.S. 553 (1983)." In so doing, 
this Court presumed that the judgment of the Mon- 
tana Supreme Court did not rest on Montana's Con- 
stitution. Justice Sheehy, joined by the author of the 
state court's original opinion, rather bitterly dis- 
agreed: 

In our original opinion in this case, we 
had examined the rights guaranteed our citi- 
zens under state constitutional principles, in 
the light of federal constitutional decisions. 
Now the United States Supreme Court has 
interjected itself, commanding us in effect to 
withdraw the constitutional rights which we 
felt we should extend to our state citizens 
back to the limits pr[e]scribed by the federal 
decisions. Effectively, the United States Su- 
preme Court has intruded upon the rights of 
the judiciary of this sovereign state. 

Instead of knuckling under to this unjus- 
tified expansion of federal judicial power 
into the perimeters of our state power, we 
should show our judicial displeasure by in- 
sisting that in Montana, this sovereign state 
can interpret its constitution to guarantee 
rights to its citizens greater than those guar- 
anteed by the federal constitution. 

If a majority of this Court had the will to 
press the issue, we could put the question to 
the United States Supreme Court four- 
square, that this State judiciary has the right 
to interpret its constitution in the light of 
federal decisions, and to go beyond the fed- 
eral decisions in granting and preserving 
rights to its citizens under its state constitu- 
tion." 

State v. Jackson, - Mont. , , 672 P. 2d 255, 
260-261 (1983) (Sheehy, J., dissenting). 

Seeid., a t ,  672 P. 2d, at 264-265 (Shea, J., dissent- 
ing). 

The Court's two-sentence analysis notwithstand- 
ing, one cannot be confident that we have not 
trenched on state prerogatives in this very case. Here, 
the Delaware Supreme Court applied a rule revers- 
ing convictions when the defendant had been totally 
denied the right to cross-examine a witness for bias. 
The rule was expressly found to be "consistent with 
Davis v. Alaska, 415 U.S. 308 (1974) and with our rul- 
ing in Weber v. State, 457 A. 2d 674 (9183)),] for deter- 
mining whether a violation of the confrontation 
clause is harmless." 486 A. 2d 1, 7 (1984) (emphasis 
added and citations omitted). Weber itself empha- 
sized that "[bloth the United States and Delaware 
Constitutions guarantee the right of a defendant to 
confront the witnesses against him. U.S. Const. 
amend. VI; Del. Const. art. I, & 7." Weber v. State, 457 
A. 2d, at 682 (footnote omitted). At no point did the 
Delaware Supreme Court imply that it reversed the 
defendant's conviction only because that result was 
compelled by its understanding of federal constitu- 
tional law; rather, the conclusion that its rule was 
"consistent with" a case of this Court construing the 
federal Confrontation Clause suggests that it was in- 
terested merely in respecting the bounds of federal 
law as opposed to carrying out its command. The 
Court rewards the Delaware Supreme Court's cir- 
cumspection by unceremoniously reversing its judg- 
ment. 

IV 
1 agree with JUSTICE MARSHALL that "the 

Delaware Supreme Court remains free on remand to 
decide that . . . its harmless-error analysis was the 
product of state rather than federal law." Ante, at 
689. Because the Court's approach does nothing to 
minimize, and indeed multiplies, future occasions on 
which state courts may be called upon to clarify 
whether their judgments were in fact based on state 
law, it is appropriate to amplify the opinion I ex- 
pressed in Massachusetts v. Upton, 466 U.S. 727,736 
(1984) (concurring in judgment), that the proper "se- 
quence of analysis when an arguable violation of the 
State Constitution is disclosed by the record" is for 
the state court to consider the state constitutional 
claim in advance of any federal constitutional claim. 
In that case, I described the Oregon Supreme Court's 
practice of considering state constitutional claims be- 
fore reaching issues of federal constitutional law: 

"The proper sequence is to analyze the 
state's law, including its constitutional law, 
before reaching a federal constitutional 
claim. This is required, not for the sake 
either of parochialism or of style, but be- 
cause the state does not deny any right 
claimed under the federal Constitution 
when the claim before the court in fact is 
fully met by state law." 



Sterlingv. Cupp, 290 Ore. 611,614,625 P. 2d 123,126 
(1981). Massachusetts v. Upton, 466 U.S., at 736.10 

Since that time, at least four other state courts have 
expressly endorsed the practice of considering state 
constitutional claims first.11 In response to Michigan 

1°"[T]he basis for th[e claim in the state constitution should 1 be examined first, be ore any issue under the federal four- 
teenth amendment. To begin with the federal claim, as is 
customarily done, implicitly admits that the guarantees of 
the state's constitution are ineffective to protect the asserted 
right and that only the intervention of the federal constitu- 
tion stands between the claimant and the state. . . . [Ilnsofar 
as the federal fourteenth amendment is invoked to apply the 
federal Bill of Rights against state action, particularly in the 
fields of freedom of ideas, criminal procedure, and compen- 
sation for the taking of property, there is no reason to accept 
such an assumption that the values enshrined in a state's 
constitution, in, say, 1859, must today fall short of those in 
the federal Bill of Rights of 1789. And to add a reference to 
the corresponding state provision as an afterthought to a 
holding under the federal guarantee is worse than merely 
backwards: A holding that a state constitutional provision 
protects the asserted claim in fact destroys the premise for a 
holding that the state is denying what the federal Constitu- 
tion would assure." Linde, Without "Due Process," 49 Ore. 
L Rev. 125,182 (1970). Accord, Linde, E Pluribus-Consti- 
tutional Theory and State Courts, 18 Ga. L Rev. 165, 178 
(1984)CMy own view has long been that astate court always 
is responsible for the law of its state before deciding whether 
the state falls short of a national standard, so that no federal 
issue is properly reached when the state's law rotects the 
claimed right" (footnote omitted)); Linde, 9rst Thinf 
First: Rediscovering the States' Bills of Rights, 9 U. Balt. 
Rev. 379,383 (1980) ("Just as rights under the state constitu- 
tions were first in time, they are first also in the logic of con- 
stitutional law"). For thoughtful discussion of other views, 
see Utter, Swimming in the Jaws of the Crocodile: State 
Court Comment on Federal Constitutional Issues when 
Disposing of Cases on State Constitutional Grounds, 63 
Texas L. Rev. 1025 (1985) (advocating that state courts com- 
ment on federal issues even in cases decided on state consti- 
tutional grounds); Developments in the Law-The 
Interpretation of State Constitutional Rights, 95 Haw. L 
Rev. 1324,1356-1367 (1982) (contending that state constitu- 
tions should be used only to supplement individual rights in 
the event that protection under the Federal Constitution is 
unavailable). 
'See, e.g., Large v. Superior Court, 148 Ariz.229,235,714 P. 

2d 399,405 (1986). . . . City of Portland v. Jacobsky, 496 A.2d 
646, 648 (Me. 1985). . . . State v. Chaisson, 125 N. H. 810, 
814815,486 A. 2d 297,301 (1984). . . . State v. Coe, 101 Wash. 
2d 364,373-374,679 P. 26 353,359 (1984). . . . See also Collins, 
Reliance on State Constitutions: Some Random Thoughts, 
54 Miss. L. J. 371,389-394, and nn. 56-58,69-72 (1984) (citing 
cases). See generally Abrahamson, Criminal Law and State 
Constitutions: The Emergence of State Constitutional Law, 
63 Texas L Rev. 1141, 1157-1158, n. 54 (1985) (discussing 
practice in state courts generally). 

To implement this practice of considering state consti- 
tutional issues in advance of federal ones, state high courts 
have directed parties to file supplemental briefs illuminating 
possible state constitutional bases of decision when the in- 
itial briefings have neglected such issues. See State v. Ken- 
nedy, 295 Ore. 260,268,666 P. 2d 1316,1321 (1983). Cf. State 
v. Jewett, 146 Vt. 221,222,500 A. 2d 233,234 (1985). 

v. Long, 63 U.S. 1032 (1983), for example, the New 
Hampshire Supreme Court concluded: 

When a defendant, as in this case, has 
invoked the protections of the New Hamp- 
shire Constitution, we will first address these 
claims. 

. . . We live under a unique concept of 
federalism and divided sovereignty between 
the nation and fifty States. The New Hamp- 
shire Constitution is the fundamental char- 
ter of our State. The sovereign people gave 
limited powers to the State government, and 
the Bill of Rights in part I of the New Hamp- 
shire Constitution protects the people from 
governmental excesses and potential abuses. 
When State constitutional issues have been 
raised, this court has a responsibility to make 
an independent determination of the pro- 
tections afforded in the New Hampshire 
Constitution. If we ignore this duty, we fail to 
live up to our oath to defend our constitution 
and we help to destroy the federalism that 
must be so carefully safeguarded by our peo- 
ple. The Supreme Court of the State of Ore- 
gon recently recognized this responsibility 
and stated: 

The point is . . . that a state's 
constitutional guarantees . . . were 
meant to be and remain genuine 
guarantees against misuse of the 
state's governmental powers, truly 
independent of the rising and fall- 
ing tides of federal case law both in 
method and specifics. State courts 
cannot abdicate their responsibility 
for these independent guarantees, 
at least not unless the people of the 
State themselves choose to aban- 
don them and entrust their rights 
entirely to federal law. 

State v. Kennedy, 295 Or. 260, 271, 666 P. 2d 1316, 
1323 (1983)." State v. Ball, 124 N. H. 226,231,471 A. 
2d 347,350 (1983). 

Since 1983, in over a dozen cases, the New Hamp- 
shire Supreme Court has thereby averted unneces- 
sary disquisitions on the meaning of the Federal 
Constitution. 

The emerging preference for state constitutional 
bases of decision in lieu of federal ones is, in my view, 
the analytical approach best suited to facilitating the 
dependent role of state constitutions and state courts 
in our federal system. There is much wisdom in THE 
CHIEF JUSTICE'S admonition that "State courts.. . 
are responsible first for resolving issues arising under 
their constitutions and statutes and then for passing 
on matters concerning federal law." Year-End Re- 
port on the Judiciary 18 (1981). 



It  must b e  remembered that every State but 
Rhode Island had a written constitution by the close 
of the Revolutionary War in 1783. "[Flor the first 
century of this Nation's history, the Bill of Rights of 
the Constitution of the United States was solely a 
protection for the  individual in relation to  federal 
authorities. State Constitutions protected the  liber- 
ties of the  people of the  several States from abuse by 
state authorities." Massachusetts v. Upton, 466 U.S., 
at  738-739 (STEVENS, J., concurring in judgment). 
The  independent significance of state constitutions 
clearly informed this Court's conclusion, in Barron v. 
The Mayor and City Council of Baltimore, 7 Pet. 243, 
247-248 (1833). . . 

While the holding of the  Barron case has since 
been superseded by ratification of the  Fourteenth 
Amendment and selective incorporation of the Bill 

of Rights, the concomitant atrophication of state con- 
stitutional theory was both unnecessary and unfortu- 
nate.13 State constitutions preceded the Federal 
Constitution and were obviously intended to have in- 
dependent significance.14 The  frequent amendments 
to  state constitutions likewise presuppose their con- 
tinued importance. Thus, whether the  national mini- 
mum set by the Federal Constitution is high or low, 
state constitutions have their own unique origins, his- 
tory, language, and structure-all of which warrant 
independent attention and elucidation. 

State courts remain primarily responsible for re- 
viewing the conduct of their own executive branches, 
for safe guarding the rights of their citizenry, and for 
nurturing the jurisprudence of state constitutional 
rights which it is their exclusive province to  ex- 
pound.15 

13To quote the Vermont Supreme Court: 
One longs to hear once again of legal con- 

cepts, their meaning and their origin. All too often 
legal argument consists of a litany of federal buzz 
words memorized like baseball cards. As Justice 
Linde has noted: 

People do not claim rights against 
self-incrimination, they "take the fifth" 
and expect "Miranda warnings." Unlaw- 
ful searches are equated with fourth 
amendment violations. Journalists do 
not invoke freedom of the press, they de- 
mand their first amendment rights. All 
claims of unequal treatment are phrased 
as denials of equal protection of the laws. 
State v. Jewett, 146 Vt., at 223,500 A. 26, 
at 235 (footnote omitted). 

14The early state Bills of Rights were, in fact, specifically 
motivated by the interest in protecting the individual against 
overreaching by the majority: 

In the period following independence, the 
state legislatures became increasinelv active, en- 
acting agreat variety of laws. To m&i ~mericans 
much of this legislation appeared to served the 
special interests of some groups at the expense of 
others. Moreover, much of it was thought to vio- 
late the natural rights of individuals. For example, 
the Pennsylvania Council of Censors issued a re- 
port in 1784 that listed many examples of legisla- 
tive violations of the state constitution and bill of 
rights. The report showed that 'fines had been re- 
mitted, judicially established claims disallowed, 
verdicts of juries set aside, the property of one 
given to another, defective titles secured, mar- 
riages dissolved,' and so forth. Similar abuses were 
also taking placed in New Hampshire and other 
states. The injustice of these laws, as James 
Madison said, brought "into question the funda- 
mental principle of republican Government, that 
the majority who rule in such governments are the 
safest Guardians both of public Good and private 
rights." By theend of the 1780's, the Americans in- 
veterate suspicion and jealousy of political power, 
once concentrated almost exclusively on the 

Crown and its agents, was transferred to the vari- 
ous state legislatures. 

As Americans became more distrustful of de- 
mocracy, Whig political theory gradually declined 
and Federalist theory became predominant. 
Americans began to impose greater restrictions on 
their legislatures in order to safeguard individual 
rights. In the 1770's and 1780's more and more 
rights were added to bills of rights. Moreover, the 
power of the legislatures to limit or alienate rights 
was steadily reduced. Increasingly, bills of rights 
became binding on legislatures. Instead of saying 
merely that the legislature 'ought' not abridge cer- 
tain rights, bills of rights began to provide that it 
'shall' not do so. The prevailing view among the 
Federalists was that the authority of the legislature 
and of government generally should extend only 
to a relatively narrow range of issues. 

In summarv, during the revolutionarv ~er iod  
a "tidal-wave of bkrnocricy . . . swept over ihk colo- 
nies." Thereafter, during the 1780's, those waters 
receded and another wave swept in: a wave of con- 
cern about protecting "private rights against un- 
controlled legislative power." 
Elfenbein, The Myth of Conservatism as a Consti- 
tutional Philosophy, 71 Iowa L Rev. 401,472-474 
(1986). 

l5This would facilitate the work of federal courts, which un- 
der this Court's precedents must address issues of state con- 
stitutional law before considering claims under the Federal 
Constitution. See City of Mesquite v. Aladdin's Castle, Inc., 
455 U.S. 283,294-295 (1982) ("[Tlhere is no need for deci- 
sion of the federal [constitutional] issue" if the state consti- 
tution provides "independent support"); cf. Askew v. 
Hargmve, 401 U.S. 476, 478 (1971) (abstention under Rail- 
mad Comm'n v. Pullman Co., 312 U.S. 496 (1941)) Reetz v. 
Bozanich, 397 U.S. 82,85 (1970) (same). There exists a grow- 
ing recognition among Federal Courts of Appeals that it is 
incumbent upon them to resolve issues of state wnstitu- 
tional law before reaching issues arising under the Federal 
Constitution. See, e.g., Camms v. City of Anaheim, 768 F.  26 
1039,1042-1043 (CA9 1985); Seals v. Quarterly County Court 
of Madison County, Tenn., 562 F. 26 390,392 (CA6 1977). 



Because I would not presume that the Delaware I would dismiss the writ. 
Supreme Court failed to discharge this responsibility, 

Discussion Notes 2. See generally, Ronald K. L. Collins, "Jus- 
tice Stevens Becomes Advocate of States' Role in 

1. How do Justice Stevens' views compare High Court," National Law Journal, August 27, 
with those expressed by Justice Brennan? 1984, p. 20. 

B. The Interstitial Model 

Robert F. Utter, 
"Swimming in the Jaws of the Crocodile: 

State Court Comment on 
Federal Constitutional Issues When 

Disposing of Cases on 
State Constitutional Grounds" 

Texas Law Review 
63 (MarchIApril 1985): 1027. 
O 1985 Texas Law Review. 
Reprinted by permission. 

11. Models of State Constitutional Analysis 
State courts have taken a number of different ap- 

proaches to analysis and use of state constitutions. 
These generally have been identified as the primacy, 
interstitial, and dual sovereignty models. The follow- 
ing subparts briefly describe these models. 

A. The Primacy Model 
The primacy model, most eloquently articulated 

by Justice Hans Linde, has also been referred to as 
the self-reliant approa~h .~  This model focuses on the 
state constitution as an independent source of rights 
and relies on it as the fundamental law. Under the 
primacy model, federal law and analysis are not 
presumptively correct. In fact, they are no more per- 
suasive than the decisions of sister state courts. . . .g 

%ee Developments in the Law-The Interpretation of State 
Constitutional Rights, 95 HARV. L. REV. 1324, 1364 (1982) 
[hereinafter cited as Developments in the Law]. 
QSee Linde, supra note 5, at 179; Developments in the Law, 
supm note 8, at 1364. Professor Williams has observed that 
although state constitutional analysis does not and should 
not preclude resort to federal doctrine, federal analysis 
should not be treated like the local court's own constitu- 
tional analysis. See Williams, supra note 5, at 403. He agrees, 
however, that federal analysis should be treated with the 
same respect as law from other states, taking into considera- 
tion the structural differences in the federal and state sys- 
tems that might influence the analysis. Id.; see infm subpart 
III(B). 

Under the interstitial model, state courts recog- 
nize the federal doctrine as the floor and focus the in- 
quiry on whether the state constitution offers a 
means of supplementing or amplifying federal rights. 
The New Jersey Supreme Court's decision in State v. 
Hunt is an excellent example of this approach. . . . 
C. The Dual Sovereignty Method 

The dual sovereignty method, in some ways the 
original method of state constitutional analysis, ana- 
lyzes both the state and federal constitutional provi- 
sions. For many years, state courts across the county 
have decided cases on both federal and state constitu- 
tional grounds. Most of these courts, however, simply 
applied a federal construction to state constitutional 
provisions. But in recent cases some courts have de- 
veloped state constitutional analysis that is independ- 
ent of federal analysis and then engaged in federal 
analysis as well. Courts applying the dual sovereignty 
model always evaluate both federal and state provi- 
sions in the course of their decisions, even when the 
decision rests firmly on state grounds. This type of 
analysis reflects the policies underlying our federal 
system by making available the maximum protections 
both levels of government offer to citizens. 

Unfortunately, the dual sovereignty model, even 
more than the other models, generates opinion that 
critics can call "advisory." Of necessity, courts apply- 
ing the dual sovereignty model will construe federal 
constitutional provisions even when they base their 
holding explicitly on adequate and independent state 
grounds. To some, such an exercise may be viewed as 
dicta, unnecessary and superfluous. The remainder 
of this Article rebuts this criticism. 

IV. Dual Analysis 
The temptation not to explore federal constitu- 

tional provisions is especially strong when the state 
court finds that the state constitutional provisions 
condemns the challenged conduct. In such a case, the 
state constitution will have resolved the issue in con- 
troversy; analysis of the federal provision will not be 
necessary to decision of the case. Even in this situ- 
ation, however, analysis of the federal provision 



should not be criticized merely because it may be dic- 
tum. To the contrary, this dual analysis, parallel to 
the dual sovereignty of our federal system, benefits 
both the state and the federal judiciaries. 

When a state-grounded constitutional decision 
construes a parallel federal provision, the federal 
analysis has been criticized as dictum. Whether such 
a criticism is meaningful or relevant depends upon 
one's definition of dictum and further, upon whether 
all dictum should bear a negative connotation. . . . A 
dual analysis may encompass one of two approaches. 
A court may render a decision under the state consti- 
tution and then determine whether an analysis under 
the federal law would yield the same result. Or, it can 
render judgment based on state constitutional 
grounds and explain, by engaging in an analysis under 
federal law, why the holding does not conflict with 
federal law. This second method serves to further 
policies underlying the supremacy clause. Justice 
Rehnquist recently emphasized the need for such an 
approach when he observed that an appeal from a de- 
cision resting on a state constitutional provision is 
properly before the Supreme Court when challenged 
as a violation of a federally protected right.158 Dual 
analysis usually will serve this function, although not 
explicitly. Because the state court's federal analysis 
helps the Supreme Court to evaluate the propriety of 
an appeal from the state decision, that analysis is use- 
ful to disposition of the case; it should not be consid- 
ered dictum. 

For example, the Vermont Supreme Court 
adopted the dual analysis approach in the case of 
State v. Badger.159The Badger court first analyzed the 
federal constitution's treatment of evidence seized 
and a confession made after interrogation but prior to 
a Miranda warning.160 The court went on to consider 
the same issues under the Vermont constitution, ob- 
serving that: 

Our first concern is comity between this 
Court and the United State Supreme Court. 
We stand on a different footing when we 
evaluate federal constitutional claims. On 
federal issues, we are no more than an inter- 
mediate court, attempting to apply the "su- 
preme law of the land," as pronounced by 
the United State Supreme Court.. . . Yet, if 
our ruling is based upon an adequate and in- 
dependent state ground, federal review is 

158Prune Yard Shopping Center v. Robins, 447 US. 74,79 
(1980). . . 
159141 Vt. 430,450 A.2d 336 (1982). 
I6OId. at 438-39, 450 A.2d at 341. 

limited to a determination of whether Ver- 
mont law violates some provision of federal 
law.161 

But state court analysis of federal law serves 
more purposes than simply insuring that the state 
rule does not conflict with federal law. In addition to 
the unique perspective state courts bring to federal 
law, the state court's analysis aids sister state courts. 
A federal analysis by a state court may offer sister 
states an interpretation closer to their own perspec- 
tive than a federal court's, especially if the state court 
consciously approaches the issue without the federal- 
ism concerns inherent in the analysis of federal 
courts. Furthermore, sister states benefit whether or 
not they have similar state constitutional provisions, 
because construction of the parallel federal provision 
by federal courts will always provide only the lowest 
common denominator of rights, 

V. Conclusion 
As more state courts engage in examination of 

their own constitutions, they will have to decide 
which of the several approaches to state constitu- 
tional analysis best helps them to achieve the goal of 
providing their citizens with the protections contem- 
plated by the drafters of those constitutions. The dual 
approach, which not only relies on the state constitu- 
tion but also recognizes and integrates the role and 
function of the state court and state sovereignty in 
our federal system, may well offer courts the best op- 
portunity to realize that goal. 

To engage in such an analysis, state judges must 
take care to fully explain why they believe it impor- 
tant to construe the federal provision. They must be 
equally careful to separate that exposition from their 
analysis of the state provision. And finally, they must 
be sure to signal with utmost care their intent to rest 
the holding on the state law, relying as much as possi- 
ble on their own and sister states' reasoning and deci- 
sions. In this way they can ensure that there will be no 
mistake as to their extent to comply with the criteria 
so carefully detailed in Michigan v. Long.162 

Although a state supreme court should and often 
may embark upon the interpretation of its own con- 
stitution, relying on it to protect the rights of its citi- 
zens, the court should nevertheless continue to 
comment on federal law. Failure to continue to en- 
gage in the federal debate can only weaken the values 
that underlie our federal system. To engage in the de- 
bate can only broaden our understanding of the fed- 
eral constitution. The result will be a healthy, living 
document, nourished by the court systems of all fifty 
states. 

1611d. at 447-48, 450 A.2d at 346 (citing Prune Yard Shop- 
ping Center v. Robins, 447 U.S. 74 (1980)). . . . 
lS103 S.Ct 3469 (1983). 
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People v. Class 
67 N.Y. 2d 431,494 N.E. 2d 444 (1986) 

PER CURIAM. In our earlier opinion in this 
case, we held that the police "officer's nonconsensual 
entry into [defendant's] automobile to determine the 
vehicle identification number violates the Federal 
and State Constitutions where it is based solely on a 
stop for a traffic infraction (US Const, 4th Arndt; NY 
Const, art. I, sec. 12)" (63 N.Y.2d 491, 493, 483 
N.Y.S.2d 181,472 N.E.2d 1009).The Supreme Court 
reversed on the Federal Constitution, holding that 
"the police officer's action does not violate the 
Fourth Amendment" ( U . S . - ,  -, 106 S.Ct. 
960,963,89 L.Ed.2d 81), and the case is now before 
us again. 

In support of its own jurisdiction to hear the case, 
the Supreme Court stated that our decision did not 
rest on "an independent and adequate state ground" 

Discussion Notes 

1. Would it make sense for a state court to 
change its view of a state constitutional require- 
ment after reversal by the United States Supreme 
Court of its parallel federal constitutional analysis? 
See Ronald K. L. Collins, "Reliance on State 

because it lacked the requisite "plain statement" 
(U.S., at p. , 106 S.Ct., at p. 964; see Michigan 
v. Long, 463 U.S. 1032, 1041-1042, 103 S.Ct. 3469, 
3477,77 L.Ed.2d 1201). At this juncture, in our con- 
sideration of the case under State law, we cannot dis- 
regard the fact that we held that article I, sec. 12 of 
our State Constitution was violated by the search. Al- 
though on remand we have in the past, as a matter of 
State law, followed Supreme Court decisions in 
several cases. . . in none of those cases had we initially 
and expressly relied on the State Constitution. . . . 

Where, as here, we have already held that the 
State Constitution has been violated, we should not 
reach a different result following reversal on Federal 
constitutional grounds unless respondent demon- 
strates that there are extraordinary or compelling cir- 
cumstances. That showing has not been made. 

Accordingly, upon reargument, on remand from 
the Supreme Court of the United States, the order of 
the Appellate Division should be reversed, the mo- 
tion to suppress granted, the conviction vacated and 
the indictment dismissed. 

Constitutions-The Montana Disaster," Texas 
Law Review 63 (MarchIApril 1985): 1095. 

2. Could the New York Court of Appeals have 
avoided its earlier decision being reviewed by the 
United States Supreme Court? Could it still have 
addressed the federal constitutional claim? 

2. The "Criteria" or "Factor" Approach 
Over the years, commentators have studied deci- 

sions of state courts interpreting their constitutions 
to provide more protection for individual rights than 
provided under the federal constitution. Some of 
these commentators identified specific factors, or cir- 
cumstances, under which state courts would rely on 
their state constitutions to provide expanded rights. 
Examples of such factors included differences in the 
state and federal texts, relevant state constitutional 
history, existence of state precedents prior to the rise 
of the federal law, unique local circumstances, the ex- 

tent to which the United States Supreme Court has 
declined to act in an area, etc. Two particularly good 
examples of this literature are A.E. Dick Howard, 
"State Courts and Constitutional Rights in the Day of 
the Burger Court," Erginia Law Review, 62 (June 
1976): 934-44 and Note, "The New Federalism: To- 
ward a Principled Interpretation of the State Consti- 
tution," Stanford Law Review, 29 (January 1977): 
316-19. 

Read the following opinions in State v. Hunt with 
these ideas in mind. 



State v. Hunt 
91 N.J. 338,450 A.2d (1982) 

SCHREIBER, J. 
Merrell Hunt and Ralph Pirillo, Sr. were in- 

dicted for bookmaking, N.J.S.A. 2A: 112-3, maintain- 
ing a place for gambling, J.J.S.A. 2A: 112-3, 
conspiracy to commit bookmaking, N.J.S.A. 2A: 98-1, 
and aiding and abetting bookmaking, N.J.S.A. 2A: 
85-14. After the defendant's motions to suppress evi- 
dence because of allegedly unlawful searches and sei- 
zures by the police were denied, the defendants 
pursuant to a plea bargain pled guilty to conspiracy 
and bookmaking. The remaining counts were dis- 
missed. . . . We granted defendant's joint petition for 
certification . . . primarily to consider the constitu- 
tionality of the warrantless search and seizure of de- 
fendant's telephone toll billing records. We have 
considered the other issues raised by the defendants 
and find no merit in them. Accordingly, our discus- 
sion will be primarily directed to the disclosure of the 
telephone records. 

As indicated at the outset, our concern is with the 
toll billing records. The key questions are whether an 
individual has a protectible interest in those records 
under the Fourth Amendment to the federal Consti- 
tution or Article I, par. 7 of the New Jersey Constitu- 
tion. Both constitutional provisions acknowledge the 
"right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures." The historical roots of the 
Fourth Amendment centered about protection from 
unwarranted intrusions into the home. This privacy 
interest in the home and place of business has contin- 
ued unabated throughout our judicial history. In- 
deed, as the telephone has taken its place in the 
home and at business, the privacy interest has ex- 
panded to include telephone conversations. 

The United States Supreme Court has protected 
a telephone conversation from governmental eaves- 
dropping by an electronic recording device. Katz v. 
United States, 389 U.S. 347,88 S.Ct. 507, 19 L.Ed. 2d 
576 (1967). That Court has also indicated that it will 
not protect information or material beyond the con- 
versation itself. We surmise as much because of its 
decision in Smith v. Maryland, 442 U.S. 735,99 S.Ct. 
2577,61 L.Ed.2d 220 (1979). In that case, without a 
warrant or court order, the police placed a pen regis- 
ter on the defendant's telephone. On the basis of in- 
formation obtained from the pen register and other 
evidence, the police obtained a warrant to search the 
defendant's home. The defendant sought to suppress 
the evidence obtained. The Supreme Court rejected 
the motion. 

The expectation of privacy in a pen register, both 
subjectively and objectively, is substantially similar to 
that in toll billing records. The difference between 
toll billing records, which reflect long distance com- 
pleted calls, and the pen register, which identifies all 
local and long distance numbers dialed, whether 
completed or not, does not have any impact upon Jus- 
tice Blackmun's analysis. His rationale places the toll 
billing record into the pen register mold. This conclu- 
sion is borne out by the federal courts that have 
passed on this question and have concluded that toll 
billing records are not entitled to Fourth Arnend- 
ment protection. . . . 

Our inquiry does not end at this point, for we 
must consider the application of the search and sei- 
zure safeguard in the New Jersey Constitution. This 
Court has seen fit to hold that the search and seizure 
provisions in the federal and New Jersey Constitu- 
tions are not always coterminous, despite the congru- 
ity of the language. . . . Though notions of federalism 
may seem to justify this difference, enforcement of 
criminal laws in federal and state courts, sometimes 
involving the identical episodes, encourages applica- 
tion of uniform rules governing search and seizure. 
Divergent interpretations are unsatisfactory from the 
public perspective, particularly where the historical 
roots and purposes of the federal and state provisions 
are the same. 

Sound policy reasons, however, may justify a de- 
parture. New Jersey has had an established policy of 
providing the utmost protection for telephonic com- 
munications. Long before the Supreme Court's opin- 
ion in Katz v. United States, supra, the New Jersey 
Legislature had in a 1930 statute made it a misde- 
meanor to tap a telephone line. L. 1930, c. 215, & 1, 
at 987. Justice Wachenfeld commented on this stat- 
ute in Morss v. Forbes, 24 N.J. 341, 363, 132 A.2d 
(1957): "The Legislature, as the foremost exponent 
of the public policy of this State, has condemned the 
tapping of wires as a method for achieving the detec- 
tion and punishment of crime." 

This proscription of the 1930 statute was contin- 
ued until 1968, see R.S. 2: 171-1 (1930) and N.J.S.A. 
2A: 146-1, when it was replaced by a substantially 
similar ban incorporated in the Wiretapping and 
Electronic Surveillance Control Act, N.J.S.A. 2A: 
156-1 et seq. In addition to the legislative restrictions 
on wiretaps, our case law has adopted a policy of pro- 
tecting the privacy of telephonic communications. In 
In re Wire Communication, we held that "[s]tatutes 
that directly impinge on the individual's right to be 
free from unwarranted governmental intrusion into 
privacy should be construed narrowly." 76 N.J. at 268, 
386 A.2d 1295. See also State v. Catania, 85 N.J. 418, 
427 A.2d 537 (1981) (interpretation of wiretap mini- 
mization provision); State v. Cerbo, 78 N.J. 595, 397 



A.2d 671 (1979) (State must seal tapes of completed 
wiretap immediately upon expiration of the tap). 

In this case we are persuaded that the equities so 
strongly favor protection of a person's privacy inter- 
est that we should apply our own standard rather than 
defer to the federal provision. We do so in the spirit 
announced in a recent comment, "The Interpretation 
of State Constitutional Rights," 95 Harv.L.Rev. 1324, 
1367 (1982): 

In our federal system, state constitu- 
tions have a significant role to play as protec- 
tors of individual rights and liberties. This 
role derives its character from the freedom 
of state courts to move beyond the protec- 
tions provided by federal doctrine and from 
the distinctive character of state courts and 
state constitutions. But the state constitu- 
tional role is also shaped by the emergence 
of the federal Bill of Rights in recent dec- 
ades as the primary constitutional shield 
against intrusions by all levels of govern- 
ment. The present function of state constitu- 
tions is as a second line of defense for those 
rights protected by the Federal Constitution 
and as an independent source of supplemen- 
tal rights unrecognized by federal law. 

PASHMAN, J., concurring. 
I concur in all respects with the result reached by 

the Court in this case. I write for two specific reasons. 
First, I wish to underscore the importance of the pri- 
vacy interests implicated here by pointing out the sig- 
nificant dangers to civil liberties that would be posed 
by unrestrained police access to personal telephone 
billing records. Second, and at least as important, I 
feel impelled to address the discussion in both the 
majority opinion and Justice Handler's concurrence 
concerning the extent to which this Court should con- 
strue the New Jersey Constitution to offer greater 
protection of the fundamental rights and liberties of 
New Jersey citizens than that offered under the fed- 
eral constitution as interpreted by the United States 
Supreme Court. Because I believe that both opinions 
define too narrowly the circumstances under which 
New Jersey courts should independently construe the 
New Jersey Constitution, I offer my own analysis of 
the theoretical bases of state constitutional interpre- 
tation and its limitations. 

For quite a few years, this Court, and other state 
courts across the country, have been construing state 
constitutions to extend a greater measure of protec- 
tion for fundamental constitutional rights than the 

United States Constitution has been construed to af- 
ford. See the cases collected in Justice Handler's con- 
currence, ante at 962-963. We have done so on the 
basis of provisions in our constitution not found in the 
federal constitution . . . or on the basis of provisions 
virtually identical to federal provisions. . . . We have 
not hesitated to do this in the face of directly contrary 
United States Supreme Court decisions. 

This Court has not to date set forth any rules, 
principles or theories explaining when it will go be- 
yond the federal courts in protecting constitutional 
rights liberties. Our cases have merely stated our un- 
doubted power to construe the New Jersey Constitu- 
tion in accord with our own analysis of the particular 
right at issue. 

Consequently, I applaud Justice Handler's 
thoughtful effort to rationalize our cases in this area 
and to analyze when divergent state and federal con- 
stitutional interpretations are appropriate. However, 
I disagree with his analysis. In his view, this Court 
should adhere to the federal constitutional interpre- 
tation unless one of several factors is present showing 
that a different interpretation is of special concern to 
New Jersey. The factors listed include differences in 
the texts of the two constitutions, pre-existing state 
law and distinctive state traditions and public atti- 
tudes. Although the factors listed are potentially 
broad, they impose clear limits. At bottom, Justice 
Handler's approach effectively entails a presumption 
against divergent interpretations of our constitution 
unless special reasons are shown for New Jersey to 
take a path different from that chosen at the federal 
level.' Similarly, the majority here suggests that 
"[dlivergent interpretations are unsatisfactory," ante 
at 955, absent "[s]ound policy reasons." Ante at 955. 

I would reverse the presumption. As a general 
rule, this Court should construe the New Jersey Con- 
stitution as it considers appropriate, taking into ac- 
count the various factors that constitute sound 
constitutional analysis. United States Supreme Court 
opinions, both majority and dissenting opinions, can 
be valuable sources of wisdom for us. But this Court 
should not uncritically adopt federal constitutional 
interpretations for the New Jersey Constitution 
merely for the sake of consistency. Of course, there 
are certain situations and contexts that, for policy 
reasons, call for uniform national rules. In those cir- 

'1 recognize that Justice Handler does not believe that the 
effect of his analysis would be to create a presumption 
against independent state constitutional analysis, ante at 
967, but his opinion can be read to provide precisely that. It 
appears that he would find divergence from the federal con- 
stitution improper unless one of the standards he sets forth 
is met. To the extent this is true, he f creating a presumption 
that can only be overcome by fitting the case within one of 
those standards. 



cumstances, the need for uniformity should be 
weighed into the balance, with the possible result 
that we will conform to the federal rule when we 
would not otherwise have done so. 

Stated succinctly, Justice Handler urges that we 
follow federal constitutional interpretation unless 
there are particular reasons to diverge from it. I be- 
lieve there are several strong reasons why this Court 
should perform an independent constitutional analy- 
sis unless there are particular reasons to conform. 

The simplest but perhaps most compelling rea- 
son for extending state constitutional rights beyond 
their federal counterparts is that it strengthens the 
constitutional safeguards of fundamental liberties. 
"[Olne of the strengths of our federal system is that it 
provides a double source of protection for the rights 
of our citizens." Brennan, "State Constitutions," 90 
Ham. L.Rev. at 503. When this Court considers that 
important constitutional rights are inadequately pro- 
tected by the federal constitution, we have an obliga- 
tion under the State Constitution to supply that 
protection. The virtue of independent sources of con- 
stitutional protection is that, as Justice Brennan 
stated, quoting James Madison, "independent tribu- 
nals of justice 'will be naturally led to resist every en- 
croachment upon rights. . . .' " 90 Harv.L.Rev. at 504. 
The New Jersey Constitution is a separate fount of 
liberty, and we must enforce it. 

A second reason for extending state constitu- 
tional interpretation beyond the limits imposed at the 
federal level derives from the resultant diversity of 
constitutional analysis. The majority and Justice 
Handler assume without explanation that uniformity 
in constitutional law is an unqualified advantage. 
However, as one commentator has stated, "Rather 
than threaten the federal system, such a process [of 
state constitution law] is more likely to create a 
healthy debate over the interpretation of federal 
law." "Developments in the Law-The Interpreta- 
tion of State Constitutional Rights," 95 Harv.L.Rev. 
1324,1396. Similar constitutional concepts can be de- 
veloped in a variety of ways. The path chosen by the 
United States Supreme Court is not necessarily the 
best, the most protective of our constitutional rights, 
or the most reflective of the intent of the Framers. 
See Levinson, " 'The Constitution' in American Civil 
Religion," 1979 The Supreme Court Review 123, 
140-41.3 State supreme courts, if not discouraged 
from independent constitutional analysis, can serve, 
in Justice Brandeis' words, "as a laboratory" testing 
competing interpretations of constitutional concepts 
that may better serve the people of those states. See 
New State Ice Co. v. Liebmann, 285 U.S. 262, 310-11, 
52 S.Ct. 371,386,76 L.Ed. 747 (1931) (Brandeis, J., 

dissenting). In our federal system, there is strength in 
diversity and competition of ideas.4 

A third important reason for extending our inter- 
pretation of constitutional rights beyond that offered 
by the United States Supreme Court is that we do not 
share the strong limitations perceived by that Court 
in its ability to enforce constitutional protections ag- 
gressively. Those limitations arise from the structure 
of our federal system, the Court's role as final arbiter 
of at least the minimum scope of constitutional rights 
for a vastly diverse nation, and the Court's lack of fa- 
miliarity with local conditions. These difficulties do 
not similarly limit state courts. 

In our federal system, many important govern- 
mental roles and decisions are reserved for the states. 
It is believed therefore that unduly "activist" enforce- 
ment of constitutional rights by the federal courts im- 
pinges on important state prerogatives. Justice 
Brennan, in his now famous article, explains that the 
Supreme Court has repeatedly allowed concerns of 
federalism to "limit the protective role of the federal 
judiciary." 90 Harv.L.Rev. at 503. 

Yet, the very premise of the cases that 
foreclose federal remedies constitutes a 
clear call to state courts to step into the 
breach. With the federal locus of our double 
protections weakened, our liberties cannot 
survive if the states betray the trust the 
Court has put in them. 

[Brennan, 90 Harv.L.Rev. at 5031 

This Court has repeatedly recognized the signifi- 
cance of these federalism concerns and of the fact 
that they do not similarly limit this Court. . . . The pre- 
sumption against state constitutional interpretation 
offered by my colleagues fails to recognize this im- 
portant consideration. 

The United States Supreme Court has also been 
hesitant to impose on a national level far-reaching 
constitutional rules binding on each and every state. 
This reluctance derives, first, from the nationwide ju- 
risdiction of the Court. Once it settles a rule, experi- 
mentation with different approaches is precluded. 
See San Antonio School District v. Rodriguez, 4 11 U.S. 
at 43, 93 S.Ct. at 1302, 95 Harv.L.Rev. at 1348-51. 
Further, the supreme Court has adverted to its lack 
of familiarity with local problems and conditions as a 
reason for hesitance. Sun Antonio School District v. 
Rodriguez, 411 U.S. at 41,93 S.Ct. at 1301. Again, this 
applies with far less force at the state level. 

3As discussed below, the United States Supreme Court 
clearly perceives reasons for conservatism in enforcement of 
constitutional rights that do not apply to state courts. 

4As noted above, there are realms of constitutional law in 
which uniformity is an important interest and therefore 
must be considered. Absent such circumstances, however, 
we should not pursue uniformity for its own sake. 



For these various reasons, we should not be re- 
luctant to engage in independent state constitutional 
analysis. None of our prior cases in this area has sug- 
gested hesitance, and there is no reason for it. Where 
this Court perceives that the federal wnstitution has 
been construed to protect the fundamental rights and 
liberties of or citizens inadequately, it cannot shrink 
from its duty to act. The New Jersey Constitution 
provides the citizens of this state with a fully inde- 
pendent source of protection of fundamental rights 
and liberties. It is our role alone to say what those 
rights are, and it is our solemn obligation to enforce 
them. 

HANDLER, J., concurring. 
I agree with the result reached by the majority in 

this case and its decision to utilize the State Constitu- 
tion to vindicate a right seemingly neglected by the 
Federal Constitution. I write separately to expose the 
reasoning that I find implicit in our decision and to ex- 
plain more fully the judicial principles which I believe 
underlie the salutary resort to state constitutions as a 
fountainhead of individual rights. 

The United States Supreme Court has clearly 
recognized that each state has the "sovereign right to 
adopt in its own Constitution individual liberties 
more expansive than those conferred by the Federal 
Constitution". . . .With growingfrequency, states are 
now availing themselves of this resource, finding in 
their own constitutions greater protections for citi- 
zens' rights than those found to exist under parallel 
provisions in the Federal Constitution. 

Our own courts have followed this same course, 
recognizing the New Jersey Constitution as an alter- 
native and independent source of individual rights. 
We have expressed the firm belief that "state consti- 
tutions exist as a cognate source of individual free- 
doms and that state constitutional guarantees of 
these rights may indeed surpass the guarantees of the 
federal constitution." State v. Schmid, 84 N.J. 535, 
553,423 A.2d 615 (1980). . . . 

This Court has been fully responsive to its judi- 
cial role in ultimately resolving questions that con- 
cern its citizens. As Justice Brennan has observed: 
"[Ilt is the state courts at all levels, not the federal 
courts, that finally determine the overwhelming 
number of the vital issues of life, liberty and property 
that trouble countless human beings of this National 
every year." Brennan, "Introduction: Chief Justice 
Hughes and Justice Mountain," 10 Seton Hall L.Rev. 
xii (1979). There is a danger, however, in state courts 
turning uncritically to their state constitutions for 
convenient solutions to problems not readily or obvi- 
ously found elsewhere. The erosion or dilution of 

constitutional doctrine may be the eventual result of 
such an expedient approach.1 See Collins, "Reliance 
on State Constitutions-Away From a Reactionary 
Approach," 9 Hustings C0nst.L.Q. 1, 2 (1981); Bice, 
"Anderson and the Adequate State Ground," 45 
S.Cal.L.Rev. 750, 766 (1972). See generally "Devel- 
opments-The Interpretation of State Constitu- 
tional Rights," 95 HanzL.Rev.1323, 1362 66 (1982). 

It would be unfortunate if our decision today 
were cast in that light. The majority recognizes that, 
as a matter of federal constitutional law, personal 
telephone records are not constitutionally protected. 
Ante at 954. It then invokes the State charter to 
achieve a result unattainable under federal law. 

There is surely no impropriety in state courts 
building an independent body of state constitutional 
law. . . . 

Nevertheless, our national judicial history and 
traditions closely wed federal and state constitutional 
doctrine. It is not entirely realistic, sound or histori- 
cally accurate to regard the separation between the 
federal and state systems as a schism. The states are 
not always free to act independently under their own 
constitutions. State constitutions may be used to sup- 
plement or expand federally guaranteed constitu- 
tional rights. However, they may never be used to 
undermine or circumscribe them. U.S. Const., Art. 
VI, cl. 2. See State v. Funicello, 60 N.J. 60, 69, 286 
A.2d 55 (1972) (Weintraub, C.J., concurring). Fur- 
thermore, a considerable measure of cooperation 
must exist in a truly effective federalist system. Both 
federal and state courts share the goal of working for 
the good of the people to ensure order and freedom 
under what is publicly perceived as a single system of 
law. See Hart, "Relations Between State and Federal 
Law," 54 Colum.L.Rev. 489 (1954); Note, supra, 13 
Am.Crim.L.Rev. at 748-49. Moreover, while a natural 
[sic] monolithic legal system is not contemplated, 
some consistency and uniformity between the state 
and federal governments in certain areas of judicial 
administration is desirable. 

For these reasons, state courts should be sensi- 
tive to developments in federal law. Federal prece- 
dent in areas addressed by similar provisions in 
ourstate constitutions can be meaningful and instruc- 
tive. We have recently recognized the importance of 
federal sources of constitution doctrine. See General 

'This, in a sense, has occurred in California, labeled "the 
birthplace of th[e] new judicial independence" by one com- 
mentator. Note, "State Constitutional Guarantees as Ade- 
quate State Ground: Supreme Court Review and Problems 
of Federalism," 13 Am.Crim.L.Rev. 737, 740 (1976). The 
voters of that state recently passed a referendum requiring 
state courts to give the same meaning to provisions of the 
California Constitution as is given to parallel provisions in 
the US. Constitution. See Proposition 8 (adopted June 8, 
1982). The referendum may affect the ability of the Califor- 
nia courts to give their own charter independent force. 



Assembly v. Byrne, 90 N.J. 376,381-384,448 A.2d 438 
(1982). The opinions of the Supreme Court, while 
not controlling on state courts construing their own 
constitutions, are nevertheless important guides on 
the subjects which they squarely address. 

It is therefore appropriate, in my estimation, to 
identify and explain standards or criteria for deter- 
mining when to invoke our State Constitution as 
an independent source for protecting individual 
rights. . . . There are several considerations that are 
relevant and important in making that determina- 
tion. 

(1) Textual Language-A state constitution's 
language may itself provide a basis for reaching a re- 
sult different from that which could be obtained un- 
der federal law. Textual language can be relevant in 
either of two contexts. First, distinctive provisions of 
our State charter may recognize rights not identified 
in the federal Constitution. For example, the New 
Jersey Constitution provides for a right to education 
(N.J.Const., Art. VIII, & 4, par. 1) which has served as 
the basis for protections not afforded by the federal 
Constitution. Robinson, 62 N.J. 473, 303 A.2d 273. 

Second, the phrasing of a particular provision in 
our charter may be so significantly different from the 
language used to address the same subject in the fed- 
eral Constitution that we can feel free to interpret 
our provision on an independent basis. . . . 

(2) Legislative History-Whether or not the tex- 
tual language of a given provision is different from 
that found in the federal Constitution, legislative his- 
tory may reveal an intention that will support reading 
the provision independently of federal law. For ex- 
ample, in Schmid, we explored the legislative history 
in determining that our free speech clause was in- 
tended to be more expansive than the First Amend- 
ment. 84 N.J. at 557,423 A.2d 615. . . . 

(3) Preexisting State Law-Previously estab- 
lished bodies of state law may also suggest distinctive 
state constitutional rights. See Schmid, 84 N.J. at 557, 
423 A.2d 615. State law is often responsive to con- 
cerns long before they are addressed by constitu- 
tional claims. Howard, supra, 62 Val.L.Rev. at 
1416-18. Such preexisting law can help to define the 
scope of the constitutional right later established. Id. 

(4) Structural Differences-Differences in struc- 
ture between the federal and state constitutions 
might also provide a basis for rejecting the constraints 
of federal doctrine at the state level. The United 
States Constitution is a grant of enumerated powers 
to the federal government. Saunders, 75 N.J. 200, 
225-26, 381 A.2d 333 (1977) (Schreiber, J., concur- 
ring); Gangemi v. Beny, 25 N.J. 1, 8-9, 134 A.2d 1 
(1957). Our State Constitution, on the other hand, 
serves only to limit the sovereign power which in- 
heres directly in the people and indirectly in their 

elected representatives.2 Schmid, 84 N.J. at 558,423 
A.2d 615; Smith v. Penta, 81 N.J. 65,74,405 A.2d 350 
(1980); Gangemi, 25 N.J. at 8-9, 134 A.2d 1. Hence, 
the explicit affirmation of fundamental rights in our 
Constitution can be seen as a guarantee of those 
rights and not as a restriction upon them. Schmid, 84 
N.J. at 558, 423 A.2d 615. See also Alderwood, 96 
Wash.2d at 238-39, 242, 635 P.2d at 113, 115 (state 
action requirement is dictated by conservative pres- 
sures peculiar to federal constitutional role and, thus, 
is not applicable at the state level). 

(5) Matters of Particular State Interest or Local 
Concern-A state constitution may also be employed 
to address matters of peculiar state interest or local 
concern. When particular questions are local in char- 
acter and do not appear to require a uniform national 
policy, they are ripe for decision under state law. . . . 
Moreover, some matters are uniquely appropriate 
for independent state action. For example, in Alston, 
we adopted a rule of standing to challenge searches 
and seizures that is broader than the federal stan- 
dard. 88 N.J. at 227,440 A.2d 1311. We felt free todo 
so because that question implicated the management 
of our own court system, which is of peculiarly local 
concern. It also reflected a strong state policy in favor 
of access to our courts and liberalized standing tovin- 
dicate legal claims. . . . 

(6) State Traditions-A state's history and tradi- 
tions may also provide a basis for the independent ap- 
plication of its constitution. Thus, in Schmid, we 
emphasized New Jersey's strong tradition of protect- 
ing individual expressional and associational rights in 
holding that the New Jersey Constitution provided 
greater protections for the right to free speech than 
those found in the federal Constitution. And in State 
v. Bellucci, 81 N.J.531, 410 A.2d 666 (1979), we gave 
the state constitutional right to effective assistance of 
counsel more expansion protection than that found 
in the federal Constitution because of our firm policy 
regarding the proper role of attorneys in criminal 
trials. . . . 

(7) Public Attitudes-Distinctive attitudes of a 
state's citizenry may also furnish grounds to expand 
constitutional rights under state charters. While we 
have never cited this criterion in our decisions, courts 
in other jurisdictions have pointed to public attitudes 
as a relevant factor in their deliberations. See, e.g., 
Ravin v. State, 537 P.2d 494, 503-04 (Alaska 1975) 
(broad privacy protection mandated by Alaskans' de- 
sire for individualistic lifestyles); District Attorney v. 
Watson, 381 Mass. 648, XX, 1980 Mass. Adv. Sh. 

2For example, the First Amendment simply provides that 
"Congress shall make no law. . . abridging the freedom of 
speech," U.S.Const. amend. I, while the New Jersey Consti- 
tution affirmatively guarantees that "[elvery person may 
freely speak, write and publish his sentiments on all sub- 
jects," N.J. Const. (1947) Art. 1, par. 6. 



2231, 2245, 411 N.E.2d 1274, 1282 (deathpenalty 
contrary to prevailing standards of decency in Massa- 
chusetts, as evidenced by absence of any use of death 
penalty in Commonwealth since 1948). 

The explication of standards such as these dem- 
onstrates that the discovery of unique individual 
rights in a state constitution does not spring from 
pure intuition but, rather, from a process that is rea- 
sonable and reasoned. This process does not require 
presumptive weight to be accorded the federal expe- 
rience, just an intelligent awareness and assessment 
of that experience. 3 See, e.g., General Assembly, 90 
N.J. at 381-384,448 A.2d 438. The enumerated crite- 
ria, which are synthesized from a burgeoning body of 
authority, are essentially illustrative, rather than ex- 
haustive. They share a common thread-that distinc- 

3To the extent that Justice Pashman suggests in his concur- 
ring opinion that this approach establishes apresumption in 
favor of federal constitutional interpretations, supra at 960, 
no decision of this Court has recognized such a presump- 
tion, and nothing in this opinion or in the majority opinion, 
as I read it, calls for or encourages the establishment of such 
a presumption. 

Discussion Notes 
1. The approach taken by Justice Handler in 

his concurring opinion was adopted by a unani- 
mous New Jersey Supreme Court in State v. Wil- 
liams, 93 N.J. 39, 459 A.2d 641 (1983). See also 
State v. Gunwall, 106 Wash. 2d 54,61-63,720 P. 2d 
808, 811-13 (1986), where the Washington Su- 
preme Court adopted "nonexclusive neutral crite- 
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111. Legitimacy of State Judicial Disagreement 
with the United States Supreme Court 
[Ulnmistakably, a high state court judge and a 

United States Supreme Court Justice must often look at 
the same case with different eyeglasses. 

Justice William J. Brennan, Jr.152 
United States Supreme Court 

tive and identifiable attributes of a state government, 
its laws and its people justify recourse to the state 
constitution as an independent source for recogniz- 
ing and protecting individual rights. 

I1 

Applying these principles to this case, I am satis- 
fied that adequate grounds exist for invoking the 
State Constitution. New Jersey's long history of 
statutory and legal protection for telephonic commu- 
nications makes independent resort to the State char- 
ter appropriate in the face of conflicting federal law. 

The question then becomes whether there exists 
a right cognizable under our State Constitution to 
protect the privacy of telephone billing records. As I 
have already explained, I would invoke the State 
charter as an independent source for protecting indi- 
vidual rights when there are sound reasons grounded 
in State law, tradition or policy to do so. I find such - .  
reasons present in this case. 

ria," noting that it would "consider these criteria 
to the end that our decision will be made for well 
founded legal reasons and not by merely substitut- 
ing our notion of justice for that of .  . . the United 
States Supreme Court." 

2. Is there a difference between lawyers using 
the factor approach as an advocacy tactic and 
judges using it to decide cases? 

A. Criteria for Disagreement with the 
United States Supreme Court 

The development of criteria to justify a state 
court decision rejecting a Supreme Court interpreta- 
tion of a similar or identical federal constitutional 
question can, in the long run, impede independent 
state constitutional interpretation . . . 

Another example of New Jersey's criteria justifi- 
cation is Justice Handler's concurring opinion in 
State v. Hunt. . . . Justice Handler's Hunt opinion por- 
trays the state constitution as a "fall-back" source 
ofrights to which state courts may "resort" under cer- 
tain circumstances. But the Justice cautioned: 

There is a danger, however, in state 
courts turning uncritically to their state con- 

152Brennan, State Supreme Court Judge Venus United States 
Supreme Court Justice: A Change in Function and Perspective, 
19 U. Fla.L.Rev. 225, 227 (1966). See also Brennan, Some 
Aspects of Federalism, 39 N.Y.U.L. Rev. 945, 949 (1964), 
where Justice Brennan posits that the roles of state supreme 
court justices and United States Supreme Court Justices, 
even in the same case, are functionally different. 



stitutions for convenient solutions to prob- 
lems not readily or obviously found else- 
where. The erosion or dilution of 
constitutional doctrine may be the eventual 
result of such an expedient approach. 

. . . . 
It is therefore appropriate, in my esti- 

mation, to identify and explain standards or 
criteria for determining when to invoke our 
State Constitution as an independent source 
for protecting individual right. 

Justice Handler listed seven criteria or standards 
that would justify a result different from the Supreme 
Court's (1) textual differences in the constitutions; 
(2) "legislative history" of the provision indicating a 
broader meaning than the federal provision; (3) state 
law predating the Supreme Court decision; (4) differ- 
ences in federal and state structure; (5) subject mat- 
ter of particular state or local interest; (6) particular 
state history or traditions; and (7) public attitudes in 
the state. He concluded that reliance on such criteria 
demonstrates that a divergent state constitutional in- 
terpretation "does not spring from pure intuition but, 
rather, from a process that is reasonable and rea- 
soned." 

Justice Handler denied that his analysis created a 
presumption in favor of the Supreme Court result,l64 
but Justice Pashman in a separate concurrence dis- 
agreed.165 Importantly, Justice Pashman observed 
that such a presumption limits a state court's author- 
ity to interpret its constitution.le6 

The New Jersey Supreme Court thus appears to 
require some objectively verifiable difference be- 
tween state and federal constitutional analysis- 
whether textual, decisional, or historical-to justify a 
state court's interpretational divergence. This view 

-- 

'MZd.,n.3,405 A.2d at 967 n.3 (Handler, J., concurring). In a 
recent article, Justice Handler stated: "I wrote separately in 
Hunt to express my view that resort to the state constitution 
as an independent source for protecting individual rights is 
most appropriate when supported by sound reasons of state 
law, policy or tradition." Handler, Expoundingthe State Con- 
stitution, 35 RUTGERS LREV. 197,204 (1983). See also id. 
at 206 n.29; State v. Williams, 93 N.J. 39, 57,459 A.2d 641, 
650 (1983) ("We have not hesitated to recognize and vindi- 
cate individual rights under the State Constitution where 
our own constitutional history, legal traditions, strong public 
policy and special state concerns warrant such action.") 
lBSHunt, 91 N.J. at 346 n.1, 348, 450 A.2d at 960 n.1, 962 
@ashman J., concurring). See also Right to Choose v. Byrne, 
91 N.J. 287,332-33,450 A.2d 925,949 (1982) (Pashman, J., 
concumng in part and dissenting in part). 
166"Although the factors listed [by Justice Handler] are po- 
tentially broad, they impose clear limits." Hunt, 91 N.J. at 
354,450 A.2d at 960 (Pashman, J., concumng). Seealso State 
v. Caouette, 446 A.2d 1120, 1122 (Me. 1982) (federal consti- 
tutional interpretations do not limit state constitutional 
rights). 

implies that in the absence of one or more of the cri- 
teria identified, it is illegitimate for a state court to 
reject the reasoning or result of a Supreme Court de- 
cision. 

Thus, the New Jersey approach treats the Su- 
preme Court's reasoning and result as presumptively 
correctlea for state constitutional analysis. As a result 
of this presumption, the state court is compelled to 
explain, in terms of the identified criteria, why it is 
not following the Supreme Court precedent.16Q A 
constitutional interpretation "that will stand the test 
of detached criticism"170 is not enough. Justification 
in this manner raises several critical issues: (1) Is dis- 
agreement over substantive constitutional interpre- 
tation illegitimate? (2) Does the persuasive power of 
Supreme Court decisions depend upon the Court's 
institutional position or the soundness of its reason- 
ing? Since the New Jersey view places a high value on 
the institutional aspect of constitutional interpreta- 
tion at the expense of independent state constitu- 
tional jurisprudence, it is submitted that this 
approach attributes too much to Supreme Court de- 
cisions. 

The type of criteria, factors, and standards listed 
by the New Jersey Justices and other commenta- 
tors171 reflect circumstances under which state courts 
have interpreted their constitutions to provide more 
extensive rights than their federal counterpart. They 
properly serve as important guides for courts and ad- 
vocates.172 But they should not serve as limitations 
on state court authority to disagree with Supreme 
Court constitutional analysis even if none of the fac- 
tors are present. 

16aSee supm notes 164-166 and accompanying text. Justice 
Linde refers to the notion of presumptive validity as a "non 
sequitur." State v. Kennedy, 295 Or. 260, XX, 666 P.2d 1316, 
1322 (1983). 
16QSee Note, supm note 16, at 318: "The court must convince 
the legal community and the citizenry at large that it was jus- 
tified in its disagreements with the Supreme Court and the 
state constitution supports different outcomes." (footnote 
omitted). 
170Howard, supm, note 65, at 934. But see Linde, supra note 
22, at 248 (citing the importance of constitution decisions 
even when they are vulnerable to academic criticism). 
171See, e.g., Galie, The Other Supreme Courts,arpra note 2; 
Howard, supm note 65, at 934-44; Williams, nipra note 2, at 
185-91, Developments in the Law, wpm note 2, at 1330 n. 27. 
Several commentators have presented similar factors as 
"criteria." See, e.g., Deukmejian and Thompson, supra note 
19, at 986-96; Note, supra note 16, at 318-19. 
172Justice Linde has stated that "to make an independent 
argument under the state clause takes homework-in texts, 
in history, in alternative approaches to analysis. It is not 
enough to ask the state court to reject a Supreme Court 
opinion on the comparable federal clause merely because 
one prefers the opposite result." Linde, First Tliings Fimt, 
supra note 55, at 392. 
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C. The Power of United States 
Supreme Court Decisions: 

The Mistaken Premise 
Most of the methodological problems state 

courts encounter when interpreting state rights 
which are analogous to those contained in the federal 
Bill of Rights arise, in Justice Linde's words, from 
"the non sequitur that the United States Supreme 
Court's decisions under such a text not only deserve 
respect but presumptively fix its correct meaning also 
in state constitutions."Q7 The often unstated premise 
that United States Supreme Court interpretations of 
the federal Bill of Rights are presumptively correct 
for interpreting analogous state provisions is simply 
wrong. But it still exerts a significant amount of intui- 
tive force upon lawyers and judges grappling with 
problems of state constitutional interpretation. It is 
important, therefore, to understand the sources of 
this mistaken premise. 

First, the premise is based on our conception of 
the power and authority of the United States Su- 
preme Court in our legal system. Most judges and le- 
gal practitioners, as well as members of the media, 
formed their attitudes about the United States Su- 
preme Court when it was recognizing rights. Federal 
constitutional decisions recognizing new constitu- 
tional rights are extremely powerful. Under the Su- 
premacy Clause, these decisions have the power to 
reach into every single trial court in the country be- 
cause state judges must follow them. Based on this 
experience, it is an odd feeling for lawyers and state 

g7State v. Kennedy, 295 Or. 260, 270, 666 P.2d 1316, 1322 
(1983). Justice Brennan noted in 1977 that United States Su- 
preme Court decisions rejecting claimed rights under the 
Federal Constitution "are not, and should not be, dispositive 
of questions regarding rights guaranteed by counterpart 
provisions of state law. Accordingly, such decisions are not 
mechanically applicable to state law issues, and state wurt 
judges and the members of the bar seriously err if they so 
treat them." Brennan, supra note 62, at 502. See also Beasley, 
supra note 15, at 414 ("The virtual piggybacking of the state 
clause onto the federal clause renders the former a parasite 
instead of an independent source of authority."). 

judges to think about having a "choice" as to whether 
they must follow decisions of the United States Su- 
preme Court. But, in fact, state courts do have a 
choice as to whether to follow decisions rejecting as- 
serted federal constitutional rights. 

It is critical to remember that it is very different 
for the Supreme Court to hold that people have cer- 
tain rights that must be respected under the federal 
Constitution than for it to hold that people do not 
have such rights. Because both are decisions of the 
United States Supreme Court, however, judges and 
lawyers "feel" both kinds of decisions should have the 
same force. Upon closer examination, however, it is 
clear that just because some action is not prohibited 
by the federal Constitution, it is not therefore auto- 
matically " 'authorized' in the absence of contrary 
state law, for the Constitution only limits the actions 
of state officials; authority to take these actions must 
be found in state law."lo2 

The justices of the United States Supreme Court 
have been referred to as "teachers in a vital national 
seminar."lo3 But their lessons, like those of all teach- 
ers, differ. When they teach us that the federal Con- 
stitution does not provide certain rights, the issues 
are not foreclosed at the state level under the state 
constitution. Justice Brennan advised: 

[Sltate court judges, and also practitio- 
ners, do well to scrutinize constitutional de- 
cisions by federal courts, for only if they are 
found to be logically persuasive and well- 
reasoned, paying due regard to 'precedent 
and the policies underlying specific constitu- 
tional guarantees, may they properly claim 
persuasive weight as guideposts when inter- 
preting counterpart state guarantees.105 

For this reason, I have referred to United States Su- 
preme Court decisions holding against asserted fed- 
eral constitutional rights as "the middle of an evolving 
process of constitutional decisionmaking in our fed- 
eral system."l06 Despite this clear distinction be- 
tween Supreme Court cases which recognize rights 
and those which do not recognize rights, there still re- 
mains a certain aura of correctness to all decisions of 

lo2State v. Scharf, 288 Or. 451,454,605 P.2d 690,691 (1980) 
(emphasis added). Justice Linde's point in this opinion is 
very important and should shift attention away from limits 
on actions in either the state or federal constitutions, to the 
underlying authority for such action. This can be a very dif- 
ferent kind of argument, often shifting the focus from con- 
stitutional law to statutory law. 
103Rostow, The Democratic Character of Judicial Review, 
66 HarvLRev. 193,208 (1952). See also Note, Of Laborato- 
ries and Liberties: State Court Protection of Political and 
Civil Rights, 10 GaLRev. 533 (1976) (discussing impact of 
United States Supreme Court decisions and potential future 
state activism). 
'OSBrennan, w p m  note 62, at 502. 
lC@Williams, supra note 21, at 360. 



the United States Supreme Court.Io7 This can, un- 
fortunately, lead to what Nebraska Justice Thomas 
M. Shanahan has recently called a "pavlovian condi- 
tioned reflex in an uncritical adoption of federal deci- 
sions. . . ."lo8 The only way to combat this mistaken 
premise, often so powerful it is like a reflex, is to un- 
derstand clearly its origins and work to overcome its 
force upon the legal system. 

Secondly, many of the leading decisions in the so- 
called reemergence of state constitutional law have 
inadvertently contributed to bolstering the mistaken 
premise. As a matter of methodology, many of these 
decisions initially focus on the United States Su- 
preme Court decision holding against the asserted 
federal constitutional right and then seek to try to ex- 
plain why the outcome should be different under the 
state constitution. No one would consider such an ap- 
proach in an area in which the state constitutional 
right at issue had no federal analogue. It is under- 
standable, in light of the position and prestige of the 
United States Supreme Court in our legal system, 
that this is the way legal arguments unfold in these 
cases. It is understandable that lawyers arguing cases, 
or judges writing opinions to justlfy their decisions, 
point to differences in text or history justlfylng differ- 
ent results under the state constitution. The problem 
with this approach, however, is that it seems to lend 
validity to the mistaken premise. In other words, it 
seems to ascribe a presumptive validity to the U.S. 
Supreme Court decision and to make it appear that 
only on the basis of some objective factor or criterion 
is a state court justified in "disagreeing" with the 
United States Supreme Court. Thus, the focus of the 
state court opinion becomes the grounds or reasons 
for not following the Supreme Court rather than a 
reasoned elaboration of state constitutional doctrine. 

This emerging "criteria" approach, while very 
appealing to lawyers and judges, is one that should be 
avoided because the underlying premise on which it is 
based is invalid. Decisions of the United States Su- 
preme Court declining to recognize rights should not 
be accorded special weight in state constitutional in- 
terpretation. They should not cany any presumptive 
validity. . . . This is because, as mentioned earlier, fed- 
eralism and other institutional concerns either ex- 
plicitly or implicitly, pervade Supreme Court 
decisions declining to recognize rights against states. 

lo7In the words of Justice Shirley Abrahamson of the Wis- 
consin Supreme Court, there is "an understandable human 
tendency on the part of state judges to view a United States 
Supreme Court decision on a particular topic as the abso- 
lute, final truth." Abrahamson,supm note 1, at 964, quoted in 
Linde, supra note 29, at 177. 
loestate v. Havlat, 222 Neb. 554, 573, 385 N.W.2d 436,447 
(1986) (Shanahan, J., dissenting). 

Thus, such decisions must always be viewed as par- 
tially attributable to "under-enforcement" of the fed- 
eral Bill of Rights against the states, and therefore, 
not of precedential value for state constitutional in- 
terpretation beyond the persuasiveness of their rea- 
soning. 

Professor Sager has recently provided an addi- 
tional argument against this mistaken premise by 
pointing out the influence of "strategic" considera- 
tions in judicial enforcement of constitutional provi- 
sions,l27 noting that "they may in some instances lead 
to withholding the recognition of rights."128 Strategic 
concerns may, however, be more pronounced at the 
federal level, leading Professor Sager to conclude: 

In light of the substantial strategic element in the 
composition of constitutional rules, the sensitivity of 
strategic concerns to variations in the political and so- 
cial climate, the differences in the regulatory scope of 
the federal and state judiciaries, the diversity of state 
institutions, and the special familiarity of state judges 
with the actual working of those institutions, vari- 
ations among state and federal constitutional rules 
ought to be both expected and wel~omed.12~ 

These factors make it particularly important for 
state courts to look first to their own constitutional 
provisions and judicial doctrines which pre-date 
incorporation of federal Bill of Rights provisions. 
Secondly, they must look to state constitutional deci- 
sions in other jurisdictions for further guidance. 
United States Supreme Court decisions rejecting as- 
serted federal constitutional rights should persuade 
state courts confronting similar claims under their 
state constitutions only by their reasoning, discounted 
for federalism or strategic concerns, or any other type 
of deference to the states. The decisions should not 
be followed merely because of the United States Su- 
preme Court's institutional position as the highest 
court in the land for the resolution of federal consti- 
tutional claims. 

l27"[T]o what extent, if any, should state judges faced with 
claims under provisions of their state constitutions feel 
themselves bound to defer to Supreme Court interpreta- 
tions of equivalent federal constitutional provisions?" 
Sager, Fomvord: State Courts and the Stmtegic Space Between 
the Norms and Rules of Constitutional Law, 63 TexLRev. 
959,959 (1985). 
'28Id. at 971. 
1291d. at 976. See ako Keiter, An Essay on Wyoming Constitu- 
tional Interpretation, 21 Land & Water L Rev. 527,532-35 
(1986) (discussing the institutional reasons for the United 
States Supreme Court's narrow view of standing and con- 
cluding that, "[tlhese institutional differences between the 
federal and state courts suggest that active judicial review of 
public law issues at the state level is not as troublesome theo- 
retically as it is at the federal level"). 
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In this year of celebration of the federal Consti- 
tution's 200th anniversary, we appropriately also fo- 
cus attention on the New York Constitution, adopted 
ten years earlier. Given that we have both a state and 
federal Constitution, a state and federal Bill of 
Rights, and state and federal courts that are sworn to 
uphold them, the relation and accommodation be- 
tween the two is naturally a subject of interest. 

Of particular concern are provisions that are par- 
allel if not identical in both constitutions, including, 
for example, such significant protections of the Bill of 
Rights as the right of free speech; the right to coun- 
sel, due process and equal protection of the law; and 
the protection against unreasonable searches and sei- 
zures. Should state courts decide such common issues 
on a state or federal basis? Should they read their 
own constitutions to provide greater protection than 
found under the equivalent provisions of the federal 
charter, or should they simply conform to federal 
precedents? I would like to explore these questions 
both as a matter of history and as a matter of theory. 

Much has been written on the recent emergence 
of state constitutional law. The literature indicates 
that, more often now, state courts are deciding that 
standards set by the United States Supreme Court 
under the federal Constitution do not satisfy the 
more rigorous requirements of similar provisions of 
state constitutions, as to which state courts are in gen- 
eral the final arbiters. Some describe this as a new ju- 
dicial federalism; others, more pejoratively, as an 
unprincipled reaction to particular criminal law deci- 
sions and perceived directions of the Supreme Court. 

History tells us that, whether in civil or criminal 
matters, the independent protection of individual 
rights under state constitutions is not new; nor is it an 
illegitimate assumption of authority by state courts. 
Ironically, in this bicentennial year, the emergence of 
state constitutional law is in many respects a return to 
a philosophy of federalism similar-although admit- 
tedly not identical-to that of the framers. 

In short, as a historical matter, state constitutions 
exist and function independently of the federal Con- 
stitution. As the New York Court of Appeals con- 
cluded in 1911, Supreme Court interpretations of the 
fourteenth amendment are simply not "controlling of 
our construction of our own Constitution."lQ Dec- 
ades after the adoption of the fourteenth amend- 
ment, state and federal courts continued to function 
as a partnership of equals in the protection of consti- 
tutional rights. 

This same fundamental dualism has more re- 
cently sparked the heightened interest in state consti- 
tutional law, but now it is the state courts that are 
expressing dissatisfaction with the Supreme Court's 
role in the enforcement of constitutional rights. 
While state courts interpreting parallel provisions of 
their charters may have been satisfied in particular 
cases that the federal floor also established their own 
ceiling, reformulation of the floor cannot help but 
bring the rest of the structure into question. The 
point to be drawn from history, however, is that in a 
system of government that is founded upon dual sov- 
ereignties, independent state court adjudications 
based on state constitutions-two layers of constitu- 
tional protection-are hardly revolutionary or ille- 
gitimate. 

Against this background, I would like to turn to 
New York State in particular. 

As an expression of inviolable principle and fun- 
damental law, the New York Constitution is a curious 
document-particularly when compared with the 
United States Constitution. I mean this in two re- 
spects. 

First, the State Constitution is long and filled 
with detail, like a volume of miscellaneous statutes, 
specifying even-as a matter of constitutional dimen- 
sion-the width of certain ski trails. The article deal- 
ing with local finances (article VIII) is longer than the 
entire federal Constitution. Since its enactment 210 
years ago, it has swelled in size and scope, particularly 
in the aftermath of the Depression, as part of the 
amendments of 1938. Provisions relating to barge ca- 
nals, elimination of railroad grade crossings, social 
welfare and returning veterans reflect paramount 
concerns at given moments in the rich history of this 
State, alongside the abiding concern in our extensive 
Bill of Rights and throughout the constitution for 
fundamental rights and individual liberty. 

lQIves v. South Buffalo Ry. Co., 201 N.Y. 271,317,94 N.E. 
43 1, 448 (191 1). 



Second, while the federal Constitution has been 
amended only twenty-six times in its entire history, 
the State Constitution has been amended often, for 
the most part in isolated fragments initiated by the 
legislature and thereafter approved by the People at 
a general election. The Constitution has also been ex- 
tensively revised as the consequence of constitutional 
conventions, although the 1938 Convention was the 
only one in this century to have its major work ac- 
cepted; the reports of the 1915 and 1967 Conventions 
were entirely rejected by the voters. Additionally, as 
the constitution itself directs, every twenty years, and 
whenever the legislature provides, the people are 
asked at a general election, "Shall there be a conven- 
tion to revise the constitution and amend the 
same?"39 

The combination of high detail and accessibility 
of the amendment process gives our Constitution a 
distinctive New Yorkcharacter. It is a product and ex- 
pression of this State. 

While current interest centers on the common 
provisions of our two constitutions, to proceed right 
to that issue ignores the fact that the people of this 
State have chosen to "constitutionalize" a great num- 
ber of other matters in the Bill of Rights and 
throughout the State Constitution. Fortuitously, the 
heightened interest in concurrent provisions has 
drawn attention as well to the many matters uniquely 
part of the state charter. 

I will not linger long on a recitation of the provi- 
sions of the State Constitution that have no specific 
analogue or counterpart in the federal document. No 
one would question that, though other considerations 
such as due process or equal protection may also be 
implicated, these singular provisions must at some 
point be analyzed as a matter of state law. 

Our State Constitution provides, for example, 
the right to a free education40 and declares that the 
aid, care and support of the needy are public con- 
c e r n ~ . ~ '  It directs that provision be made for the pro- 
tection and promotion of public health, and it 
recognizes that the legislature in its discretion may 
provide for low-rent housing and nursing home ac- 
commodations for persons of low income.42 It speci- 
fies that environmental conservation is a policy of this 
State, and mandates that adequate provision be made 
for abatement of pollution and noise.43 As a matter 
of constitutional directive, certain executive rules 
and regulations cannot be enforced until they have 
been publicly filed.44 The benefits of membership in 
a state pension or retirement system may not be im- 

39N.Y. Const. art. XIX, sec. 2. 
401d. art. IX, sec. 1 .... 
41N.Y. Const. art. XVII, sec. 1 .... 
42N.Y. Const. art. XVII, sec. 3; id. art. XVIII, sec. 1 .... 
43N.Y. Const. art. XIV, sec. 4. 
44Id. art. IV, sec. 8 .... 

paired,45 and the jurisdiction of the Appellate Divi- 
sions to hear appeals may not be d i rnini~hed.~~ The 
Bill of Rights bars the abrogation of a cause of action 
for wrongful death; it guarantees the right of workers 
to the prevailing wage, and to organize and bargain 
collectively; and it provides for workers' compensa- 
tion.47 

Given its laborious detail, our Constitution may 
not in every phrase ring with the majesty of Chief Jus- 
tice Marshall's declaration: "it is a constitution we are 
e~pounding."~8 But it is a constitution we are ex- 
pounding, and its commands are therefore entitled to 
the particular deference that courts are obliged to ac- 
cord matters of constitutional magnitude. To borrow 
former Chief Judge Breitel's eloquent words, in over- 
turning the moratorium on enforcement of city obli- 
gations as violative of the state constitutional 
requirement of a pledge of faith and credit: "it is a 
Constitution that is being interpreted and as a Con- 
stitution it would serve little of its purpose if all that it 
promised, like the elegantly phrased Constitutions of 
some totalitarian or dictatorial Nations, was an ideal 
to be worshipped when not needed and debased 
when cru~ial."~g 

One cannot help but wonder, reading our consti- 
tution, why some seemingly everyday matters were 
elevated to a place in that document of fundamental 
law and, even beyond, enshrined in its Bill of Rights. 
Many of these matters were and are the subject of 
state statutes, some additionally the subject of fed- 
eral statutes. They were nonetheless purposefully 
placed in our State Constitution-within an ambit of 
special deference and protection-in many instances 
to declare the existence of a right and correlative 
commitment by the State, to put them beyond repeal 
by the legislature, and to insure that derivative legis- 
lation involving the expenditure of state money and 
credit would not be cast out as unconstitutional by the 
judiciary. The People have declared to the courts and 
others that. as Dart of the Constitution. these matters 
stand above t6e miscellaneous statutes as their ex- 
pression of what they consider to be particularly im- 
portant and not subject to revision except by them. 

This being so as to the provisions that have no 
federal analogue or counterpart, no less can be said 
of the provisions of our State Constitution that do 
have a parallel in the federal Constitution. These 
provisions have obviously also been placed, and re- 

45N.Y. Const. art. V, sec. 7 .... 
46N.Y. Const. art. VI, sec. 4(k) .... 
47N.Y. Const. art. I, sec. 16 (wrongful death); id. sec. 17 (la- 
bor): id. sec. 18 (workers' com~ensation). 

ig~lushing Nat'l Bank v. Municipal Assistance Corp., 40 
N.Y.2d 731, 739,358 N.E.2d 848,854, 390 N.Y.S.2d 22,28 
(1976). 



tained, in our Constitution as an expression of the sig- ditions and principles, are perforce within the consti- 
nificance they have within this State. tution. Our nation, by contrast, is rooted in a concept 

that sovereignty resides in the People. Thus it is pos- 
* * * * * sible that our designated lawmakers can at times en- 

Thus, despite perceived or even actual identity of 
texts, there may in particular instances be principled 
basis for broader protection within this State because 
of our history in adopting or applying a clause, or for 
other reasons. While language differences between 
the two constitutions may determine that there is a 
need for independent analysis, where our Constitu- 
tion is at issue, the fact that there is no language dif- 
ference does not spell the end of state judicial review. 
It invites inquiry into matters of history, tradition, 
policy and other special state concerns. 

I would like to shift the focus from the historical 
and practical to the theoretical by asking, is inde- 
pendent state court adjudication of parallel protec- 
tions supported by a cohesive theory, or is this merely 
a passing disagreement with particular decisions of 
the United States Supreme Court? 

Currently, a great debate rages in the law as to 
how a constitution should be interpreted. Some insist 
that it must be read by the intent of the framers; oth- 
ers assert that intent of the framers cannot be con- 
trolling, and that the document must be interpreted 
in light of prevailing attitudes and modem values. It 
occurs to me that this issue, as well as the one at hand, 
both propel us to an even more fundamental inquiry. 
We can answer the question of how to interpret a 
constitution, whether state or federal, only by first 
understanding what, in a real sense, a constitution is. 

The very word "constitution," in common under- 
standing, means the most basic structure of a thing, 
how it is constituted. The English regarded them- 
selves as having a constitution long before the Colo- 
nials began drawing up constitutions for themselves 
on paper, yet the English constitution has never been 
written down in a single document. That the English 
can speak of their unwritten constitution helps to un- 
derscore exactly what a constitution means. A com- 
munity's constitution is its basic make-up, the source, 
delineation and delimitation of rights and powers 
within that society, the collective assessment of the 
rules of the game under which the process of deci- 
sion-making and exercise of power within that com- 
munity will proceed. As the very basis of a living 
community, a constitution is necessarily a thing of 
that community. 

The essential difference between English and 
American constitutionalism is not that American 
constitutions are written. Rather, it is that the Eng- 
lish constitution is founded upon a concept of par- 
liamentary supremacy. Under English theory, 
constitutional sovereignty resides in Parliament. The 
laws enacted by Parliament, though restrained by tra- 

act laws that fall &side the basic law established by 
the People. Where the people are sovereign, their 
conception of their constitution exists apart from, 
and above, ordinary legislative enactments. 

The day-to-day function of a constitution, how- 
ever, goes further. It is a fact of human nature, and of 
the democratic process, that our actions-both as in- 
dividuals and as a community-sometimes conflict 
with our most basic, or overarching, values. There- 
fore, what we set out to embody in a constitution are 
those values we do not wish to sacrifice to more tran- 
sient choices. Our constitutional values can of course 
be explicitly changed, but amendments are accom- 
plished only through extraordinary political pro- 
cesses-the approval of two successive legislatures 
followed by a popular referendum in the case of the 
New York Con~t i tu t ion,~~ and the approval of two- 
thirds of both House of Congress and three-fourths 
of the states in the case of the federal charter.75 A 
constitution, in short, is that set of values to which we 
have bound ourselves, the values that transcend even 
our currently made choices-or, in the words of 
James Madison, the values that "counteract the im- 
pulses of interest and passi0n."7~ 

This is no abstraction but rather a reflection of 
the most abiding reality of both our past and present. 
We talk a great deal about the constitutional shield 
provided the People against the government, but in a 
democracy the threats to our values often have popu- 
lar support. The Constitution throughout history has 
been called upon to protect long venerated values 
that are momentarily abandoned or neglected. 

It is a function of constitutional law, then, to pre- 
serve a community's overarching values in the face 
of its transient choices. And it is a significant function 
of the courts to ascertain and identify these most 
basic values, and flag them when they are at risk. As 
Judge Cardozo aptly wrote in The Nature of the Judi- 
cial process: 

The restraining power of the judiciary 
does not manifest its chief worth in the few 
cases in which the legislature has gone be- 
yond the lines that mark the limits of discre- 
tion. Rather shall we find its chief worth in 
making vocal and audible the ideals that 
might otherwise be silenced, in giving them 
continuity of life and of expression, in guid- 
ing and directing choice within the limits 

74N.Y. Const. art. XIX. 
75U.S. Const. art. V. 
78Letter from James Madison to Thomas Jefferson (Oct. 17, 
1788), epritired in The Writings of James Madison 273 (G. 
Hunt ed. 1904). 



where choice ranges. This function should 
preserve to the courts the power that now 
belongs to them, if only the power is exer- 
cised with insight into social values, and with 
suppleness of adaption to changing social 
needs.77 

What many, most notably Justice Hugo Black, 
have sought in a jurisprudence of original intent-the 
protection of civil liberties by fixing us to an a priori 
commitment to them-cannot realistically be 
achieved in that manner. The right to a fair trial or 
free speech does not exist today simply because a 
group of framers two centuries ago intended them to 
exist. They can and do exist today because we mean 
them to, even though at times we may do or say other- 
wise. The overarching values of the past can and 
surely do inform our inquiry into what values make 
up our "constitution" today. We are, after all, inter- 
preting a text, not inventing one. Moreover, we look to 
the past because our most basic values, when they 
change, tend to do so very slowly, and then by a pro- 
cess of evolution. But interpreting a constitution 
cannot stop with values of the past. It necessarily 
involves as well a community's present values-iden- 
tifying the values that a community has declared 
should limit the ordinary processes of its government. 

All of this speaks with particular force, and has 
special relevance, to the subject of state constitu- 
tions. 

Where a provision has been adopted into a state 
constitution from the federal charter, intent-based 
interpretation would obviously be unusually difficult. 
When dealing with intentions of several distinct 
groups of framers and amenders, are we to look to the 
intent of the federal framers, or the intent that the 
state framers believed-perhaps erroneously-the 
federal framers held? Or did the state framers intend 
something altogether different? A text-based "con- 
temporary values" approach fares no better. If we 
read the words of all the constitutions of this nation in 
terms of what those words mean today, it is hard to ar- 
gue that the same words have any different definition 
anywhere. Obviously, if there is any variation across 
this nation it is not in the definition of the words 
themselves, it is in the concepts they embody. 

It should be immediately apparent that the Con- 
stitution established by New York under threat of 
British invasion in 1777, and painstakingly reviewed 

77B. Cardozo, The Nature of the Judicial Process 94 (1921). 

and amended throughout the ensuing centuries, re- 
flects its own values, which may or may not be identi- 
cal to those held elsewhere. 

Indeed, the history that has shaped the values of 
this State is different in many respects from that 
which has shaped the consensus in other states, not to 
mention our nation as a whole. Many states today es- 
pouse cultural values distinctively their own. Alaska, 
for instance, is unique in its constitutional guarantee 
of the right to possess marijuana in one's home.79 If it 
is the judiciary's duty to look at what a "constitution" 
represents in order to determine what it says, and if 
what a constitution represents is that community's 
most basic, overarching values, then it is only right to 
interpret a state constitution independently of oth- 
ers, even where concepts are expressed in the same 
words. An independent interpretation of course does 
not mean that identical clauses will invariably be read 
differently, or more broadly, than their federal coun- 
terparts or those of sister states. The Supreme Court, 
in reading the federal Constitution, must lay out a 
minimal rule for a diverse nation, with due concern 
for principles of federalism. State courts, even when 
working with the same basic provisions, have a differ- 
ent focus, which is to fashion workable rules for a nar- 
rower, more specific range of people and situations. 
Their solutions thus may at times be identical to the 
federal solutions, but they are not necessarily so. 

Practical considerations support this theory. 
State courts are generally closer to the public, to the 
legal institutions and environments within the state, 
and to the public policy process. This both shapes 
their strategic judgments and renders any erroneous 
assessments they may make more readily redressable 
by the People. Moreover, building a coherent body of 
law-one that is not merely reacting to particular Su- 
preme Court decisions, or waiting on the Supreme 
Court to flesh out the contours of a developing 
right-has the advantage of furthering predictability 
and stability in our state law. 

In short, the development of an independent 
body of state constitutional doctrine not only has 
deep historical roots but also is theoretically sound. 

79See Ravin v. State, 537 P.2d 494, 511 (Alaska 1975). The 
court in part based its holding on article I, section 22 of the 
Alaska Constitution, which states: "The right of the people 
to privacy is recognized and shall not be infringed." See id. at 
500-04. 

3. Uniform State and Federal Constitutional Interpretation 
The United States Supreme Court ruled in reasonable under the Fourth Amendment. In State v. 

United States v. Robinson, 414 U.S. 218 (1973) that a Florance, 527 P. 2d 1202 (Or. 1974) the Oregon Su- 
search of a person under custodial arrest was not un- preme Court was urged to invalidate such search 



under its own constitution despite Robinson. It de- 
clined, noting: 

Indeed, the views of this court have in 
some respects been contrary to those ex- 
pressed in Robinson, as indicated by its past 
decisions. However, we have previously 
stated in State v. Cloman, supra, 254 Or. at 
15,456 P.2d at 74, consistent with the rule of 
Robinson, that: "The searched person's pri- 
vacy has already been partially invaded by 
the arrest; therefore, the search does not 
have the personal impact that it otherwise 
might have." 

There are good reasons why state courts 
should follow the decisions of the Supreme 
Court of the United States on questions af- 
fecting the Constitution of the United States 
and the rights of citizens under the provi- 
sions of that Constitution, as well as under 
identical or almost identical provisions of 
state constitutions, as in this case. See State 
v. Matthews, 216 N.W.2d 90, 105 
(N.D.1974), Erickstad, C. J., concurring spe- 
cially. See also People v. Norman, 112 
CaLRptr. 43, 49-50 (Cal.App. 1974), and 
People v. Cannon, 18 111.App.3d 781, 310 
N.E.2d 673, 676 (1974). Cf. State v. 
McDaniel, supra, 115 Or. at 216,231 P. 965. 

The law of search and seizure is badly in 
need of simplification for law enforcement 
personnel, lawyers and judges, provided, of 
course, that this may be done in such a man- 
ner as not to violate the constitutional rights 
of the individual. The rationale of the rule 
excluding illegally obtained evidence in state 

court proceedings, as established by the Su- 
preme Court of the United States in Mapp v. 
Ohio, 367 U.S. 643,81 S.Ct. 1684,6 L.Ed.2d 
1081 (1961), is that such a rule will act as a 
deterrent upon illegal searches by law offi- 
cers. 

It is true that this "exclusionary" rule 
has been criticized, including the underlying 
assumption that it acts as such a deter- 
rent. . . . While this rule is in effect, however, 
and in order that it may have such a deter- 
rent effect it is important, for the guidance 
of law officers, that the rule be as clear and 
simple as may be reasonably possible, consis- 
tent with the constitutional rights of the indi- 
vidual. 

The rule stated in United States v. Robin- 
son, supra, is a simplification. Not adopting 
the rule of Robinson would add further con- 
fusion in that there would then be an "Ore- 
gon rule" and a "federal rule." Federal and 
state law officers frequently work together 
and in many instances do not know whether 
their efforts will result in a federal or a state 
prosecution or both. In these instances two 
different rules would cause confusion. 

For these reasons, we overrule our pre- 
vious decision in State v. O'Neal, supra, and 
other previous decisions to the same effect 
to the extent that they are contrary to the 
rule which we now adopt. This is consistent 
with the views of most of the state courts 
which have as of this date considered the 
rule of Robinson. Most of such courts quote 
that rule or cite that decision with apparent 
approval. 

Discussion Notes 
1. Regarding the reception of Robinson by 

state courts, see Richard D. Harmon and Terry J. 
Helbush, "Robinson at Large in the Fifty States: A 
Continuation of the State Bill of Rights Debate in 
the Search and Seizure Context," Golden Gate 
Law Review 5 (Winter 1974): 1; Catherine Han- 
cock, "State Court Activism and Searches Incident 
to Arrest," Krginia Law Review 68 (May 1982): 
1085. 

2. In People v. Gonzalez, 62 N.Y.2d 386, 
389-90,465 N.E.2d 823,825 (1984) Judge Simons 
of the New York Court of Appeals stated: "We 
deem it desirable to keep the law of this State 
consistent with the Supreme Court's rulings on 
inventory searches. . . . " Judge Wachtler, dissent- 
ing, contended that the United States Supreme 
Court decisions were distinguishable, and noted 

"It is often difficult enough to follow the Supreme 
Court's decisions in the Fourth Amendment area 
without also trying to anticipate them." 62 N.Y.2d 
at 392, 465 N.E.2d at 826. See also People v. P.J. 
Kdeo, 68 N.Y. 2d 296,501 N.E. 2d 556 (1986). 

3. Is evidence that is seized in violation of state 
constitutional protections but not equivalent fed- 
eral constitutional protections available for use in 
federal prosecutions? See Jill E. Fisch, "Turf 
Wars: FederalIState Cooperation and the Reverse 
Silver Platter Doctrine," Criminal Law Bulletin 23 
(December 1987): 509. 

4. Are there areas other than search and sei- 
zure where arguments for uniformity could be 
made? 

5. Where the relevant United States Supreme 
Court decisions recognize rights, is there any simi- 
lar argument about "uniformity"? 
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I. Introduction 
Discussions of state constitutional law too often 

focus on the relationship between the United States 
Supreme Court and its state counterparts. The argu- 
ments center on the question of whether the Court's 
decisions of federal constitutional questions are in 
any sense binding on courts deciding analogous state 
constitutional issues. Proponents of state court activ- 
ism have argued vigorously that in interpreting their 
own constitutions, state courts legitimately may di- 
verge from the authoritative interpretations of analo- 
gous provisions of the federal constitution. On this 
point activists are on firm ground; generally accepted 
legal conventions clearly establish the independence 
of state court judges on issues of state law. 

This conclusion, however, marks only the begin- 
ning of the inquiry. For merely establishing the inde- 
pendence of the state judiciary from the Supreme 
Court does not demonstrate that state court activism 
is desirable. To address the latter problem one must 
confront the basic structural issue that pervades any 
analysis of judicial review-the question of the 
proper relationship between state courts and the 
other branches of state government. 

Evaluation of this relationship usually is under- 
taken from one of two perspectives-interpretive or 
noninterpretive. Interpretivist courts seek primarily 
to divine and implement the intent of the framers of 
their state constitutions. Noninterpretivist courts, on 
the other hand, draw upon other sources to identify 
values relevant to constitutional review of a given 
law. This article argues that the existing governmen- 
tal structure undercuts the arguments supporting 
noninterpretive state court review. 

1. Interpretive Review-When judges practice 
interpretive review, they seek to implement the in- 
tent of the constitution framers. In effect, this re- 
places one set of institutional constraints with 
another. Rather than being constrained by the con- 
ventions of statutory interpretation in constructing 
the intent of the drafters of a statute, the judge is con- 
strained by similar principles of interpretive review in 

his quest to discover the intent of those who drafted 
the constitutional language. Thus, for example, in en- 
forcing a constitutional provision that limits interest 
rates a judge can hardly be seen as imposing his views 
as to the justice of such limits; he is viewed more real- 
istically as simply effectuating the views of those who 
drafted the provision. 

2. Noninterpretive Review-In contrast, specific 
policy preferences are much more influential when 
judges practice noninterpretive review. Admittedly, 
most proposed structures for noninterpretive review 
would place important constraints on judicial action; 
typically, judges are admonished to strike down legis- 
lative action that is inconsistent with democratic the- 
ory, conventional morality, or some similarly defined 
set of values. Unlike the conventions underlying in- 
terpretive review, however, none of the theories of 
noninterpretive review reflect a societal consensus 
on the appropriate role of the judiciary. As a result, 
judges must rely on their individual perceptions of 
justice and fundamental fairness to choose among 
the various competing approaches to noninterpretive 
review. 

111. The Costs of Noninterpretive 
State Review 

The exercise of independent noninterpretive re- 
view by state courts generates a variety of institu- 
tional costs. Among the foremost are those 
associated with loss of governmental flexibility, un- 
certainty regarding the state of the law, and the dupli- 
cation of functions performed by other branches of 
government. 

A. Loss of Flexibility 

Ironically, noninterpretivists often cite the need 
for flexibility as a reason for advocating a more activ- 
ist judicial posture. They argue that the problems and 
mores of society change over time and that the rights 
and responsibilities of government toward the citi- 
zenry ought to change accordingly. By binding the ju- 
diciary to the intent of the drafters of the 
constitution, interpretive review would prevent 
courts from making necessary adjustments in consti- 
tutional rights in reaction to changing conditions. 

The flaw in this analysis is its focus on the judici- 
ary in isolation from the remainder of the govern- 
ment structure. Society as a whole does not care 
whether adjustments in the role of government are 
made by the courts or by legislatures. Indeed, ulti- 
mate authority for making these adjustments histori- 
cally has lain not with the courts but with the other 
branches of government. Admittedly, the state courts 
have been important participants in the process 



through common-law and statutory adjudication. But 
because decisions in these contexts have always been 
subject to legislative scrutiny, the process has re- 
mained fluid. By contrast, constitutional adjudication 
is essentially negative; courts generally define 
courses of action that other branches of government 
may not pursue in response to changing conditions. 
Thus, as judicial activism increases, governmental 
flexibility decreases. 

Constraints produced by noninterpretive review 
of state constitutions further limit the adaptability of 
legislatures whose authority already is circumscribed 
by federal constitutional decisions. Admittedly, be- 
cause many state constitutions can be amended rela- 
tively easily, in this regard the effect of state 
constitutional activism is sometimes less severe than 
its federal counterpart. Nonetheless, noninterpre- 
tive state constitutional review remains an important 
constraint on governmental flexibility. 

B. Uncertainty 

A second cost of noninterpretive state review is 
the uncertainty such review causes. When judges 

regularly practice noninterpretive review, no statute 
can be relied upon until it has run the gauntlet of ju- 
dicial review. Under the federal constitution, cer- 
tainty can be obtained by taking the arduous path to 
the Supreme Court. State constitutional review in- 
creases uncertainty by adding a second layer of judi- 
cial review a statute must survive in order to be safe 
from attack. 

C. Duplication 

The most important problem with noninterpre- 
tive state court review is that it generally duplicates 
functions exercised by other actors in the lawmaking 
process. Presumably, the fundamental fairness of a 
particular statute will be examined by both a legisla- 
ture in determining whether to pass the statute and 
the governor in determining whether to veto the stat- 
ute. A federal judicial evaluation of the constitution- 
ality of a statute under federal law clearly will focus 
on the statute's fairness. Noninterpretive state court 
review considers the same arguments once again. 
Such a duplication of effort necessarily increases the 
costs by the legal system. - 

* * * * * 

Discussion Notes 
1. Professor Maltz continues his article by 

enumerating the justifications for independent 
state judicial "activism" and providing refutation 
for each. His ideas are further developed in "Lock- 
step Analysis and the Concept of Federalism, "An- 
nals of the American Academy of Political and Social 
Science 496 (March 1988): 98, and "False 
Prophet-Justice Brennan and the Theory of 
State Constitutional Law," Hustings Constitu- 

tional Law Quarterly 15 (Spring 1988): 429. 
2. See also Paul S. Hudnut, "State Constitu- 

tions and Individual Rights: The Case for Judicial 
Restraint," Denver University Law Review 63 (No. 1 
1985): 85. 

3. Is it really useful to discuss concepts like "ju- 
dicial activism" and "judicial restraint" outside the 
context of actual facts applied to a constitutional 
text? 



G. State Action as a Requirement under State Constitutions 

Under the due process and equal protection 
clauses of the Fourteenth Amendment, of course, 
there is a requirement of "state action" to trigger the 
protections. See generally, Robert J. Glennon and 
John E. Nowak, "A Functional Analysis of the Four- 
teenth Amendment 'State Action' Requirement," 
Supreme Court Review, 1976 (1977): 221; Flag Bros., 
Inc. v. Brooks, 436 U.S. 149 (1978); Paul Brest, "State 
Action and Liberal Theory: A Case Note on Flagg 
Brothers v. Brooks," University of Pennsylvania Law Re- 
view 130 (June 1982): 1296. 

Would the requirement of state action, however, 
necessarily be present in state constitutional due 
process and equal protection cases, or under any 
other state constitutional provisions? 

Sharrock v. Dell Buick-Cadillac, Inc. 
45 N.Y.2d 152,379 N.E. 2d 1169 (1978) 

Opinion of the Court 
COOKE, Judge. 
Challenged here as violative of the due process 

clauses of the State Constitution (N.Y.Const. art. I, 
sec. 6) and the Fourteenth Amendment of the Fed- 
eral Constitution is the statutory authorization af- 
forded a garageman to foreclose his possessory 
statutory lien for repair and storage charges (Lien 
Law, sec. 184), by means of a public sale of the vehicle 
in his possession. We hold the sections 200, 201,201 
and 204 of the Lien Law, insofar as they empower a 
garageman to conduct an ex parte sale of a bailed 
automobile, fail to comport with traditional notions 
of procedural due process embodied in the State 
Constitution, as they deprive the owner of thevehicle 
of a significant property interest without providing 
any opportunity to be heard. 

On October 12, 1975, plaintiff's husband took 
her 1970 Cadillac to Dell Buick-Cadillac, Inc. (Dell), 
for installation of a replacement engine he had pur- 
chased elsewhere. The husband signed a work 
authorization wherein it was agreed that Dell was to 
remove the defective engine and install its replace- 
ment for the sum of $225. The affidavits of plaintiff 
and her husband recite that the work authorization 
form contained no provisions with respect to storage 
charges which were subsequently unilaterally im- 
posed by Dell. Approximately one week later, plain- 
tiff's husband offered to pay the $225 to Dell, but was 
advised by its service manager to withhold payment 
until the engine was installed. 

Unfortunately, the replacement engine proved 
to be defective and had to be removed. Delivery of a 
replacement engine was then arranged. When the 
new replacement engine arrived, Dell informed 
plaintiff's husband that it would not be installed until 
Dell was paid the $225 due for the installation of the 
original defective engine. Although he agreed to pay 
this sum, plaintiff's husband did not have that 
amount of money with him at the time and soon 
thereafter was hospitalized, rendering him incapable 
of continuing his business dealings with Dell. 

On January 14,1976 plaintiff received a "Notice 
of Lien and Sale" by certified mail, informing her that 
pursuant to section 184 of the Lien Law Dell had im- 
posed a possessory lien against the Cadillac in the 
amount of $304.95. That notice further advised that if 
plaintiff did not tender this sum within 30 days, the 
automobile would be sold at public auction on March 
15, 1976 (see Lien law, sec. 200). Plaintiff was subse- 
quently informed by one of the auctioneers listed on 
the notice of sale that, her belief to the contrary not- 
withstanding, included in the lien was the sum of 
$79.95, representing storage charges. However, the 
auctioneer did agree to contact Dell in order to ascer- 



tain whether they would "take off' the storage charge 
from the amount due. 

Several days later, the auctioneer informed 
plaintiff that Dell refused to waive its storage charge 
and that the amount now due had been increased to 
$545. He also advised her that since the book value of 
the care appreciably greater than $545, it would be to 
plaintiff's advantage to pay the charges since Dell 
"had her over a barrel" because her husband had 
taken the car there for repair. On the day of the auc- 
tion, March 15, 1976, Dell again modified its claim 
and informed plaintiff that the amount due had been 
reduced to $502. Later that day, plaintiff's 1970 
Cadillac, having an established resale value of be- 
tween $1,200 and $1,400, was sold to Dell for the sum 
of $502. 

Plaintiff then commenced the instant action for 
declaratory and injunctive relief, as well as damages, 
claiming that the sale provisions of the Lien Law are 
violative of her due process rights as they authorize 
public sale of her automobile without affording the 
opportunity for a hearing. 

The threshold question in any judicial inquiry 
into conduct claimed to be violative of the due proc- 
ess clause of the Fourteenth Amendment is whether 
the State has in some fashion involved itself in what, 
in another setting, would otherwise be deemed pri- 
vate activity (see U.S.Code, tit, 42, sec. 1983; Jones v. 
Mayer Co., 392 U.S. 409, 422-424, 88 S.Ct. 2186, 20 
L.Ed.2d 1189). That much is made plain by the ex- 
press terms of the amendment which specifies that 
"nor shall any State deprive any person of life, liberty, 
or property without due process of law" (emphasis 
added). Purely private conduct, however egregious or 
unreasonable, does not rise to the level of constitu- 
tional significance absent a significant nexus between 
the State and the actors or the conduct (see Civil 
Rights Cases 109 U.S. 3,11,3 S.Ct. 18,27 L.Ed. 835). 
This nexus has been denominated "State action" and 
is an essential requisite to any action grounded on 
violation of equal protection of the laws or a depriva- 
tion of due process of law. Further, it is settled that 
where the impetus for the allegedly unconstitutional 
conduct is private, the State must have "significantly 
involved itself' in order for that action to fall within 
the ambit of the Fourteenth Amendment (Reitman v. 
Mulkey, 387 U.S. 369,380,87 S.Ct. 1627, 18 L.Ed.2d 
830). 

Despite its outward simplicity as a concept, State 
action is in fact an elusive principle, one which cannot 
be easily discerned by resort to ritualistic incantations 
or precise formalisms (see Burton v. Wilmington Park- 
ingAuth., 365 U.S. 715,722, 81 S.Ct. 856, 6 L.Ed2d 
45). Instead, a number of factors must be considered 
in determining whether a State is significantly in- 
volved in statutorily authorized private conduct. 

These factors include: the source of authority for the 
private action; whether the State is so entwined with 
the regulation of the private conduct as to constitute 
State activity; whether there is meaningful State par- 
ticipation in the activity; and whether there has been 
a delegation of what has traditionally been a State 
function to a private person (Melara v. Kennedy, 9 
Cir., 541 F.2d 802,805). As the test is not simply State 
involvement, but rather significant State involve- 
ment, satisfaction of one of these criteria may not 
necessarily be determinative to a finding of State ac- 
tion. 

We need not address plaintiff's contention that 
the actions taken by Dell are attributable to the State 
of New York for purposes of the due process clause 
of the Fourteenth Amendment. Recently, in Flag 
Bros. v. Brooks (436 U.S. 149, 98 S.Ct. 1729, 56 
L.Ed.2d 185), the Supreme Court rejected the argu- 
ment that a private sale of property subject to a 
warehouseman's possessory lien pursuant to section 
7-210 of the Uniform Commercial Code constitutes 
State action. The similarities between section 7-210 
and the statutes at issue here might preclude any con- 
trary finding by this court. 

In contrast to the due process clause of the Four- 
teenth Amendment, which is phrased in terms of 
State deprivation of life, liberty or property, section 6 
of article I of the New York Constitution guarantees 
that "[nlo person shall be deprived of life, liberty or 
property without due process of law." Conspicuously 
absent from the State Constitution is any language 
requiring State action before an individual may find 
refuge in its protections. That is not to say, of course, 
that the due process clause of the State Constitution 
eliminates the necessity of any State involvement in 
the objected to activity (see Stuart v. Palmer, 74 N.Y. 
183, 188). Rather, the absence of any express State 
action language simply provides a basis to apply a 
more flexible State involvement requirement than is 
currently being imposed by the Supreme Court with 
respect to the Federal provision. 

The historical differences between the Federal 
and State due process clauses make clear make clear 
that they were adopted to combat entirely different 
evils (see Schwartz, The Bill of Rights: A Documen- 
tary History, pp. 161, 165,387,855-856). Prior to the 
Civil War, the Federal Constitution had as its major 
concern governmental structures and relationships. 
Indeed, prior to the enactment of the Fourteenth 
Amendment, the Bill of Rights delimited only the 
power of the National Government, imposing few re- 
strictions on State authority and offering virtually no 
protections of individual liberties (see Barron v. 
Mayor & City Council of Baltimore, 7 Pet. [32 U.S.] 



243,8 L.Ed. 672). The Fourteenth Amendment was a 
water-shed-an attempt to extend the catalogue a se- 
ries of national privileges and immunities, thereby 
furnishing minimum standards designed to guarantee 
the individual protection against the potential abuses 
of a monolithic government, whether that govern- 
ment be national, State or local (see Kurland, The 
Privileges or Immunities Clause: "Its Hour Come 
Round at Last"?, 1972 Wash.U.L.Q. 405; Brennan, 
State Constitutions and the Protection of Individual 
Rights, 90 Harv.L.Rev. 489, 501). In contrast, State 
Constitutions in general, and the New York Consti- 
tution in particular, have long safeguarded any threat 
to individual liberties, irrespective of from what quar- 
ter that peril arose. Thus, as early as 1843, Justice 
Bronson, in speaking of the due process clause of our 
State Constitution, noted: "The meaning of the sec- 

1. See also Svendsen v. Smith's Moving and 
Trucking Co., 54 N.Y. 2d 865, 429 N.E. 2d 411 
(1981), cert. denied 102 S.Ct. 1292 (1982) (declar- 
ing the nonjudicial sale provisions of Section 7-210 

Alderwood Associates v. 
Washington Environmental Council 

96 Wash. 2d 230,635 P.2d 108 (1981) 

U'ITER, Justice. 
Alderwood Associates obtained a temporary re- 

straining order from the Superior Court for 
Snohomish County, enjoining the Washington Envi- 
ronmental Council and others (defendants) from so- 
liciting signatures or demonstrating in the Alderwood 
Mall Shopping Center. The Court of Appeals, upon 
defendants' request, granted a stay of the order and 
certified the issue to us. We reverse and hold that de- 
fendants' activities were protected by the Washing- 
ton Constitution. 

Petitioners (defendants) are the "Don't Waste 
Washington Committee" which sponsored Initiative 
383, entitled "The Radioactive Waste Storage and 
Transportation Act of 1980." To qualify the initiative 
for the November ballot, petitioners were required to 
obtain 123,700 signatures of registered voters no 
later than July 4,1980. When this action was filed on 
July 1, 1980, the. committee had obtained approxi- 
mately 120,000. 

Respondent, Alderwood Associates, owns and 
operates Alderwood Mall in Lynnwood, Washington. 
That mall is a regional shopping center with more 
than 1,000,000 square feet of store area on 110 acres 
of land. It contains parking for more than 6,000 auto- 

tion then seems to be, that no member of the state 
shall be disfranchised, or deprive of any of his rights 
and privileges, unless the matter be adjudged against 
him upon trial and according to the course of the 
common law. It must be ascertained judicially that he 
has forfeited his privileges, or that some one else has 
a superior title to the property he possesses, before 
either of them can be taken from him" (Taylor v. Por- 
ter, 4 Hill 140,146; see, also, Wynehamer v. People, 13 
N.Y. 378, 394 [1856]). 

Examination of the indices of State participation 
in nonjudicial foreclosure pursuant to the provisions 
of the Lien Law at issue here compels the conclusion 
that New York has so entwined itself into the debtor- 
creditor relationship as to constitute sufficient and 
meaningful State participation which triggers the 
protections afforded by our Constitution. 

of the Uniform Commercial Code unconstitu- 
tional under Sharrock). 

2. See also King v. South Jersey Nat'l Bank, 66 
N.J. 161, 191-98, 330 A.2d 1, 17-21 (1974) (Pash- 
man, J., dissenting). 

mobiles and impact statements on file project 22,000 
automobiles entering the mall on an average day in 
1978, increasing to 39,600 by 1985. 

Permission was sought on June 27,1980, for peti- 
tioners to solicit signatures in the mall. Permission 
had already been granted by other mall proprietors in 
the Puget Sound area. But, unlike those proprietors, 
respondents denied the request. 

Believing the denial to be unconstitutional, peti- 
tioners proceeded to solicit signatures in the Alder- 
wood Mall in the same manner as permitted by other 
mall owners. A card table was set up, until respon- 
dents requested its removal. They then asked pas- 
sersby, in a nonobstructive manner, if they wished to 
sign the initiative petition. More than 100 signatures 
were obtained each hour and no one alleges that peti- 
tioners annoyed or harassed the patrons of the mall 
or in any way interfered with business activities. 

Speech and Initiative Rights 
Hudgens v. NLRB, 424 U.S. 507,96 S.Ct. 1029,47 

L.Ed.2d 196 (1976), held that the First Amendment 
to the United States Constitution does not confer the 
untrammeled right to speak, picket, or petition in a 
privately owned shopping center. Accord, Lloyd Cop. 
v. Tanner, 407 U.S. 551,92 S.Ct. 2219,33 L.Ed.2d 131 
(1972). As consistently recognized, the First Arnend- 
ment only protects speech from state imposed re- 
straints. Hudgens, supra; Lloyd, supra. In Hudgens, the 
United States Supreme Court concluded that re- 



straints imposed by privately operated shopping 
malls are not actions by the government, and conse- 
quently the shopping center in that case was not re- 
quired to permit labor picketing. 

The only dispute is whether Washington lawper- 
mits signature solicitation at privately owned shop- 
ping centers. As already noted, the first amendment 
to the United States Constitution does not require 
shopping malls to tolerate the signature practice. See 
Hudgens, supra; Lloyd, supra. In provides: 

Congress shall make no law . . . abridging the 
freedom of speech. . . or the right of the people. . . to 
petition the government for a redress of grievances. 

It specifically limits only governmental interfer- 
ence. Hudgens, supra; Lloyd, supra. 

In contrast, Const. art. 1, sec. 5 is not by its ex- 
press terms limited to governmental actions. In this 
regard, it is like amendment 7 of the Washington 
Constitution. Section 5 provides: 

Every person may freely speak, write and publish 
on all subjects, being responsible for the abuse of that 
right. 

We have never had to determine whether section 
5 and amendment 7 require the same "state action" 
as the Fourteenth Amendment. In Sutherland, a case 
substantially similar to this one, the Court of Appeals 
did perform a "state action" analysis, but without de- 
termining whether the state constitution required it. 
Such a determination was then unnecessary in light of 
those facts and existing federal law. 

The California constitutional speech guaranty, 
article 1, section 2, is substantially similar to section 5. 
In fact, section 5 was modeled after it. Beardsley, 
Notes on the Sources of the Washington Constitution, 
1889-1939, reprinted in Constitution of the State of 
Washington, Appendix, pp. IV, VI (1939). The CaIi- 
fornia Supreme Court has determined that the Cali- 
fornia provision does not require "state action," as 
defined by the United States Supreme Court. Robins 
v. Pruneyard, supra. Laguna Pub. Co. v. Golden West 
Pub. Corp., 110 Cal.App.3d 43, 167 Cal.Rptr. 687 
(1980). 

New Jersey also has a constitutional provision 
like ours. See N.J.Const. art. 1, para. 6.5 The New 
Jersey Supreme Court has held, like the court in Cali- 
fornia, that its provision does not require "state ac- 
tion." Schmid, 423 A.2d at 628, 639. It applies to all 
private entities which have put their property to a 
public use. Schmid, 423 A.2d at 628. In Schmid, the 
court held that a private university could not evict a 

5'LEvery person may freely speak, write and publish his senti- 
ments on all subjects, being responsible for the abuse of that 
right. No lawshall be passed to restrain or abridge the liberty 
of speech or of the press." N.J. Const. art. 1, para. 6. 

person for distributing political literature upon its 
campus. 

Both Schmid and Robins, in applying their state 
constitutions, rejected the "state action" require- 
ment of the Fourteenth Amendment. They could do 
that because of the linguistic differences between 
thestate and federal provisions and because the 
"state action" requirement of the Fourteenth 
Amendment is the product of several factors not 
relevant to the state provisions. See Project Report, 
supra at 290. The "state action" analysis under the 
Fourteenth Amendment is essentially a judicial bal- 
ancing of competing interests. Glennon & Newak, A 
Functional Analysis of the Fourteenth Amendment 
"State Action " Requirement, 1976 Sup.Ct.Rev. 221, 
222, 232-36; Schmid, 423 A.2d at 634 (Parshman, J., 
concurring and dissenting in part). Compare Logan 
Valley, supra, with Lloyd supra. As acknowledged by 
Justice Marshall's dissent in Lloyd, 407 U.S. at 580, 
92 S.Ct. at 2234: 

We must remember that it is a balance 
that we are striking-a balance between the 
freedom to speak, a freedom that is given a 
preferred place in our hierarchy of values, 
and the freedom of a private property owner 
to control his property. When the competing 
interests are fairly weighed, the balance can 
only be struck in favor of speech. 

But not noted by Justice Marshall, and hidden 
within the balancing, are two factors not restraining 
state courts when applying state law. Project Report, 
supra at 290. 

The first is that when the United States Supreme 
Court interprets the Fourteenth Amendment, it es- 
tablishes a rule for the entire country. Project Re- 
port, supra at 290. The court must thus establish a 
rule which accountsfor all thevariationsfrom state to 
state and region to region. The rule must operate ac- 
ceptably in all areas of the nation and hence it invari- 
ably represents the lowest common denominator. 
Project Report, supra at 290. 

The second factor, which is related to the first 
and actually results from it, is that the Supreme 
Court must take a conservative theoretical approach 
to applying the Fourteenth Amendment. Project Re- 
port, supra at 290. Federalism prevents the court 
from adopting a rule which prevents states from ex- 
perimenting. 

Like those in New Jersey and California, our 
speech and initiative provisions do not expressly 
mention "state action." And we too are not limited by 
the factors confrollting the United States Supreme 
Court when it applies the Fourteenth Amendment. 
This permits us to evaluate in each case the actual 
harm to the speech and property interests. There- 
fore, given these differences, we choose to follow the 
approach of Schmid and Robins which recognizes that 



the "state action" analysis of the Fourteenth Amend- tion of Rights in our constitution is designed not just 
ment is required by the language of the federal, but to protect the individual from government but that it 
not the state, constitution. We have held in other may also be used by one individual against the other. 
contexts that where our constitutional provision is It is constitution-making by the judiciary of the most 
linguistically different from its parallel in the federal egregious sort. 
constitutions, we are not bound to treat the state and 
federal constitutions as coextensive. * * * * * 

DOLLIVER, Justice (concurring). 
In concur with the result of the majority but not 

its reasoning. While I agree that defendants should 
have been allowed to gather signatures at Alderwood 
Mall, I believe it is both unnecessary and imprudent 
to arrive at this result by the constitutional analysis 
adopted by the majority. 

In holding Const. art. 1, sec. 5 may be used by one 
individual to enforce action against another, the ma- 
jority has made an unprecedented change in the ap- 
plication of this state's constitution. It interprets the 
constitution in a way which has never been done since 
that document was adopted in 1889. It does so with- 
out the slightest historical warrant: No case is cited, 
there is reference to no authority. The majority sim- 
ply says, "We choose to follow [this] approach." That 
two other jurisdictions have chosen to adopt the ap- 
proach and that some commentators have written on 
the subject, while interesting, is less than persuasive 
as to the Washington Constitution. . . . 

While this court has in the past declared the sub- 
stance of the Washington Constitution may differ 
from that of similar provisions of the United States 
Constitution (see cases cited by majority opinion), 
this is the first time the court has held the Declara- 

Const. art. 1 is designated as a Declaration of 
Rights (see Meany & Condon, Washington's First 
Constitution, 9 Wash.Hist.Q. 145 (1918), reprinted in 
E. Meany & J. Condon, Washington's First Constitu- 
tion, 1878, and Proceedings of the Convention 19 
(1924)), not the rights of one person against another, 
but of the people against their government. This sub- 
ject has been considered in two articles in the Wash- 
ington Law Review. In Countryman, Why a State Bill 
ofRights?, 45 Wash.L.Rev. 454,473 (1970), the query 
is raised as to whether we might not need a new state 
bill of rights directed toward those " 'private govern- 
ments' against whose excesses we are also in need of 
[protection]." It is not contended that these addi- 
tional guaranties of the rights of private individuals 
against other private entities presently exist in article 
1 of our present state constitution, only that a new bill 
of rights might be appropriate. See Morris, New Hori- 
zons For a State Bill of Rights, 45 Wash.L.Rev. 474 
(1970). 

It is true, as the majority states, that Const. art. 1, 
sec. 5 does not expressly mention "state action." It is 
equally true that until today this court had not even 
hinted article 1, section 5 was concerned with other 
than the protection of individual rights against state 
action. 

Discussion Notes 2. Consider the court's description of the 
1. What is the relationship between free United States Supreme Court's state action doc- 

speech and assembly rights, and the right of initia- trine in light of the other federalism concerns we 
tive, in Alderwood Associates? have studied. 

David M. Skover, 
"The Washington Constitutional 

'State Action' Doctrine: 
A Fundamental Right to State Action" 

University of Puget Sound Law Review 
8 (Winter 1985): 240-47. 

O 1985 David M. Skover. 
Reprinted by permission. 

* * * * * 

Recently, however, rumblings of judicial discom- 
fort with federal "state action" parallelism in the 

Washington Bill of Rights have attained a seis- 
mographically significant level. In major deviation 
from synonymity with the federal "state action" doc- 
trine, a plurality of four Washington Supreme Court 
justices endorsing the opinion of the Court in Alder- 
wood Associates v. Washington Environmental Council 
read the free speech and initiative guarantees in arti- 
cle I, section 5 and amendment 7 of the Washington 
Constitution "as not requiring the same 'state action' 
as the Fourteenth Amendment." Observing that nei- 
ther article I, section 5 nor amendment 7 is by express 
terms limited to governmental actions, the plurality 
argued that the provisions should not be so inter- 
preted. The inference of a federal "state action" pre- 
requisite to justiciability of an article I, section 5 or 
amendment 7 claim may deny constitutional safe- 



guards against private conduct interfering with im- 
portant free speech interests and initiative processes, 
without fulfilling equally compelling countervailing 
purposes. The "state action" doctrine of the four- 
teenth amendment of the United States Constitution 
responds to institutional concerns of the federal judi- 
ciary that are irrelevant to state constitutional law 
declaration. 

Alderwood Associates presents striking evidence 
of a gain in judicial sensitivity to the relevant factors 
for state constitutional adjudication. The plurality's 
movement to the methodology of balancing compet- 
ing private claims of constitutional right was pro- 
pelled by a commendable insight that the traditional 
"state action" inquiry could not be justified as a 
threshold barrier to the justiciability of a cause of ac- 
tion against a nominally private party under article I, 
section 5 and amendment 7 of the Washington Con- 
stitution. Given the immateriality of the federal con- 
stitutional objectives purportedly advanced by the 
fourteenth amendment's "state action" doctrine in 
the context of state constitutional law declaration, 
the plurality aimed to unseat the "state action" doc- 
trine as the determinant of justiciable claims of rights 
of free speech exercise raised under article I. 

Unfortunately, a close reading of the opinion of 
the court in Alderwood Associates may leave the 
reader wondering whether the plurality's aim 
squarely hit the mark. Noting that "[slection 5 and 
amendment 7 could be interpreted as not requiring 
any 'state action,' " the AlderwoodAssociates court re- 
fused to take this stance: 

Although we read section 5 and amend- 
ment 7 as not requiring the same "state ac- 
tion" as the Fourteenth Amendment, that 
does not mean those provisions are applica- 
ble to all speech and initiative activities. If 
there were no limitations to their applica- 
tion, every private conflict involving speech 
and property rights would become a consti- 
tutional dispute.. . . Such an approach would 
deny private autonomy and property rights 
in the same way as the "state action" require- 
ment of the Fourteenth Amendment denies 
free speech. . . . Instead, being sensitive to 
the competing speech and property rights, 
we conclude that section 5 and amendment 7 
are applicable when, after balancing all the 
interests, the balance favors the speech and 
initiative activity.49 

The article I provisions that have spawned the 
Washington "state action" doctrine do not refer ex- 
pressly to state governmental machinery as the sub- 
ject of their prohibitions. The guarantees of due 
process rights,52 the right of petition and assem- 
blage,53 the right of free speech and press,54 the right 
of personal privacy and sanctity of the home,55 and 
the right of religious conscience56 focus clearly only 
upon the beneficiaries of civil liberty protections, 
leaving totally ambiguous the identity of the agents 
constitutionally charged with liability for infringe- 
ment.57 Therefore, it is as reasonable to construe the 
language of these prohibitions on their face as di- 
rected generally to both public and private actors as it 
is to presume that these provisions apply exclusively 
to governmental behavior. 

The total absence in these provisions of any lan- 
guage that facially restricts their application to public 
actors stands in austere contradistinction to the text 
of other article I provisions that manifestly address 
state officials and entities.58 Article I, section 12 is 
the first provision within the Washington Bill of 
Rights that is patently directed to state governmental 
machinery. Entitled "Special Privileges and Immuni- 
ties Prohibited," section 12 states: "No law shall be 

"WASH.CONST.art. I, sec. 3 provides: "Personal Rights. No 
person shall be deprived of life, liberty, or property, without 
due process of law." 
53WASH.CONST.art. I, sec. 4 provides: "Riglzts of Petition 
and Rrsemblage. The right of petition and of the people 
peaceably to assemble for the common good shall never be 
abridged." 
%WASH.CONST. art. I, sec. 5 provides: "Freedom of 
Speech. Every person may freely speak, write and publish on 
all subjects, being responsible for the abuse of that right." 
66WASH.CONST.art. I, sec. 7 provides: "Invasion of Private 
Affairs or Home Pmhibited. No person shall be disturbed in 
his private affairs, or his home invaded, without authority of 
law." 
-WASH. CONST. art. I, sec. 11 provides in pertinent 
part: "ReligiousFreedom. Absolute freedom of conscience in 
all matters of religious sentiment, belief, and worship, shall 
be guaranteed to every individual, and no one shall be mo- 
lested or disturbed in verson or vrowrtv on account of 
religion. . . ." 
='This ambiguity is largely a function of the grammatical 
structure of the art. I euarantees. The consistent use of vas- 
sive verb tenses in t h i  command of the provisions obvistes 
any explicit identification of the subjects of their dictates. 
For example, prototypical phrases include: "No person shall 
be deprived," WASH.CONST.art. I, sec. 3, and "shall be 
guaranteed to every individual," id. sec. 11. 
-While there are occasional references in WASH.CONST. 
art. I to "authority of law," see, e.g, id. sec. 3 (no deprivation 
of life, liberty, or property "without due process of law"); id. 
sec. 7 (no invasion of private affairs or home "without 
authority of law"), whatever emphasis is placed upon such 
qualifiers for support of a "state action" restriction in the 
prohibitions is totally misdirected. When the nature of the 
constitutional constraint is the extension of protection un- 
der the "law of the land," there is no necessary determina- 
tion made as to the targets of the command. 



passed granting to any citizen, class of citizens, or cor- 
poration other than municipal, privileges and immu- 
nities which upon the same terms shall not equally 
belong to all citizens, or corporations." Similarly, ar- 
ticle I, section 23 undeniably refers to the Washing- 
ton Legislature in providing: "No bill of attainder, ex 
post facto law, or law impairing the obligations of 
contracts shall ever be passed." Finally, article I, sec- 
tion 31 speaks expressly to the general state govern- 
ment in mandating: "No standing army shall be kept 
up by this state in time of peace." A reasonable expla- 

nation for this variance in form is that the article I 
provisions that do not address state government in 
such specific fashions were intentionally drawn in 
general terms in order to apply to both public and pri- 
vate actors. Without presuming want of skill or negli- 
gence in the drafting of the Bill of Rights, the 
proponent of the Washington "state action" doctrine 
must otherwise account for these textual distinctions 
and, in light of them, defend the adoption of a com- 
prehensive "state action" requirement for the en- 
tirety of article I as an inevitable judicial enterprise. 

2. See Note, "Private Abridgement of Speech 
and the State Constitutions," Yale Law Journal 90 
(November 1980): 165. 

Discussion Notes 
1. Is the evaluation of the language of the text 

as provided by Mr. Skover, a useful approach to 
the state action issue? 

Western Pennsylvania 
Socialist Workers 1982 Campaign v. 

Connecticut General 
Life Insurance Company 

512 Pa. 23,515 A.2d 1331 (1986) 

HUTCHINSON, Justice. 
Appellants are a political committee, its chair- 

man, gubernatorial candidate and a campaign 
worker. They appeal by allowance a Superior Court 
order, 335 Pa.Super. 493, 485 A.2d 1, affirming Al- 
legheny County Common Pleas. Common Pleas had 
dismissed their suit for a mandatory injunction direct- 
ing appellee, owner of a shopping mall, to cease in- 
terfering with appellants' political activities on 
appellee's premises. Appellants claim that they have 
the right, under the Pennsylvania Constitution's 
guarantees of free speech and petition, to collect sig- 
natures on the gubernatorial candidate's nominating 
petition in privately-owned shopping malls and that 

'Appellant claims rights under Article I, Sections 2,7 and 20 
of the Pennsylvania Constitution. Art. I, sec. 2 states: 

All power is inherent in the people, and all 
free governments are founded on their authority 
and instituted for their peace, safety and happi- 
ness. For the advancement of these ends they have 
at all times an inalienable and indefeasible right to 
alter, reform or abolish their government in such 
manner as they may think proper. 

In relevant part, art. I, sec. 7 provides: 
. . . The free communication of thoughts and 

opinions is one of the invaluable rights of man, 
and every citizen may freely speak, write and print 
on any subject, being responsible for the abuse of 
that liberty. . . . 

Art. I, sec. 20 states: 

appellee cannot deny them access to its mall for that 
purpose.' 

We believe that the Pennsylvania Constitution 
does not guarantee access to private property for the 
exercise of such rights where, as here, the owner uni- 
formly and effectively prohibits all political activities 
and similarly precludes the use of its property as a fo- 
rum for discussion of matters of public controversy. 
See Commonwealth v. Tate, 495 Pa. 158, 432 A.2d 
1382 (1981). We would therefore affirm Superior 
Court. 

In the spring of 1982, appellants began a drive to 
collect signatures on nominating papers in an effort 
to place a candidate on that November's gubernato- 
rial ballot. They sought permission to solicit signa- 
tures and educate the public about their cause in a 
shopping mall known as South Hills Village. South 
Hills Village is a large enclosed shopping mall in sub- 
urban Pittsburgh. The mall contains approximately 
one million square feet of enclosed space, hosts some 
126 stores and is circumscribed by a 5000-vehicle 
parking lot. It was opened in 1964; appellee has 
owned it since 1982. The mall has a uniform policy of 

The citizens have a right in a peaceable man- 
ner to assemble together for their common good, 
and to apply to those invested with the powers of 
government for redress of grievances or other 
proper purposes, by petition, address or remon- 
strance. 

Appellants' claim no rights under the United States Consti- 
tution. They concede that the First Amendment to the 
United States Constitution only protects the right of free 
speech against governmental restraint, not against the ac- 
tions of private property owners whose property is being 
used for a private purpose. This concession is required by 
the authoritative holdings of the United States Supreme 
Court interpreting the First Amendment. Hudgens v. 
NLRB, 424 US. 507,96 S.Ct. 1029, 47 L.Ed.2d 196 (1976); 
Lloyd Cop. v. Tanner, 407 U.S. 551,92 S.Ct. 2219,33 L.Ed.2d 
131 (1972). 



forbidding all political solicitation and appellants' re- 
quest was denied. Rather than risk criminal prosecu- 
tion by soliciting signatures in the face of this policy, 
appellants filed a complaint in equity in the Court of 
Common Pleas of Allegheny County. They sought to 
enjoin appellee from enforcing its no political solici- 
tation policy on the ground that it violated their 
speech and petition rights under the Pennsylvania 
Constitution. Pa. Const., art. I, sections 2, 7, 20. 

The primary purposes of a constitution are to es- 
tablish a government, define or limit its powers and 
divide those powers among its parts. U.S. Const. 
amend. X; J. Nowak, R. Rotunda, and J. Young, Con- 
stitutional Law, 121 (2d Ed. 1983). See generally 16 
Am.Jur.2d1 Constitutional Law, sec. 6 (1979). The 
United States Constitution established a government 
of limited and enumerated powers. Consequently, 
the national government possesses only those powers 
delegated to it. J. Nowak, supra, at 121. See generally 
16 Am.Jur.2d at sec. 278. State constitutions, on the 
other hand, typically establish governments of gen- 
eral powers, which possess all powers not denied by 
the state constitution. J. Nowak, supra, at 121. See 
generally 16 Am.Jur.2d at sec. 16. Our state constitu- 
tion functions this way and restrains these general 
powers by a Declaration of Rights. R. Woodside, 
supra, at 3, 113; Commonwealth v. Wormser, 260 Pa. 
44,46,103 A. 500,501 (1918) (the legislature may en- 
act all laws not forbidden by the state constitution). 

The Pennsylvania Constitution of 1776, our first 
post-colonial constitution, illustrates Pennsylvania's 
basic constitutional scheme. It contains two parts: 
one which establishes a government and one which 
limits its powers. The first part, titled Declaration of 
Rights of Inhabitants of the Commonwealth or State 
of Pennsylvania, contains most the language found in 
our present Article I. The second, titled Plan or 
Frame of Government for the Commonwealth or 
State of Pennsylvania, establishes a governmental 
system. This simple two-part format in itself evinces 
the draftsmen's intent to establish a government and 
to limit its powers, R. Woodside, supra, at 114, in con- 
sonance with their known adherences to the theories 
of Locke, Montesquieu and other natural law phi- 
losophers. J. Selsam, The Pennsylvania Constitution of 
1776, 176 (1936). Additionally, sec. 46 of the Frame 
of Government acknowledges the limitations on gov- 
ernmental power by stating: 

The Declaration of Rights is hereby de- 
clared to be a part of the constitution of this 
commonwealth, and ought never to be vio- 
lated on any pretense whatever. 

Pa. Const. of 1776, Frame of Government, sec. 46. 
See T. White, Commentaries on the Constitution of 
Pennsylvania, 171 (1901). 

By 1790, the government established by the Con- 
stitution of 1776 proved unworkable and the legisla- 
ture authorized a new constitutional convention. T. 
White, supra, at xxiv-xxv. The resolution authorizing 
this convention included in the five topics to be ad- 
dressed a call for alterations and amendments to the 
Declaration of Rights. The fifth topic read: 

V. That that part of the constitution of 
this commonwealth called "A declaration of 
the rights of the inhabitants of the Common- 
wealth or State of Pennsylvania," requires 
alterations and amendments, in such man- 
ner as that the rights of thepeople, reserved and 
excepted out of the general powers of govem- 
ment, may be more accurately defined and se- 
cured [.I . . ." 

T. White, supra, at xxv (emphasis supplied). 

Nevertheless, the Declaration of Rights was not 
substantively changed by the convention, although 
Section 46 of the 1776 Constitution's Frame of Gov- 
ernment was rephrased and moved into the Declara- 
tion of Rights without material change as Article IX, 
Section 26. It now reads as it did then: 

To guard against transgressions of the 
high powers which we have delegated, we 
declare that everything in this article is ex- 
cepted out of the general powers of government 
and shall forever remain inviolate. 

Pa. Const. of 1790, art. IX, sec. 26 (emphasis sup- 
plied) (renumbered without change at art. I, sec. 25). 

Subsequent conventions and amendments have left 
this frame of government, T. White, supra, at xxv, and 
the Declaration of Rights materially unchanged to- 
day. R. Woodside, supra, at 114. 

Considering the foregoing history, we conclude 
that the Declaration of Rights is a limitation on the 
power of state government. Accord R. Woodside, 
supra, at 113. The Pennsylvania Constitution did not 
create these rights. The Declaration of Rights as- 
sumes their existence as inherent in man's nature. It 
prohibits the government from interfering with them 
and leaves adjustment of the inevitable conflicts 
among them to private interactions, so long as that in- 
teraction is peaceable and nonviolent. This Court has 
consistently held this view, that the Pennsylvania 
Constitution's Declaration of Rights is a limit on our 
state government's general power. O'Neill v. White, 
343 Pa. 96, 22 A.2d 25 (1941). Commonwealth ex rel. 
Smillie v. McElwee, 327 Pa. 148, 193 A. 628 (1937); 
Commonwealth ex rel. McCormick v. Reeder, 171 Pa. 



505,33 A. 67 (1895). It has also followed this premise 
in holding that particular sections of the Declaration 
of Rights represent specific limits on governmental 
power. Thus, in William Goldman Theatres, Inc. v. 
Dana, 405 Pa. 83, 173 A.2d 59, cert. denied, 368 U.S. 
897,82 S.Ct. 174,7 L.Ed.2d 93 (1961), the Court held 
that Article I, Section 7 prevents Commonwealth 
agencies from imposing prior restraints on the com- 
munication of thoughts and opinions of individuals. 
Therein we stated: 

Although the provision in Article I, sec. 
7, of the Pennsylvania Constitution, as above 
quoted, has never heretofore been inter- 
preted by this court in present context, it is 
clear enough that what it was designed to do 
was to prohibit the imposition of prior re- 
straints upon the communication of 
thoughts and opinions, leaving the utterer li- 
able only for an abuse of the privilege. His- 
tory supports this view. 

Id. at 88. 173 A.2d at 62. 

We are not suggesting that the rights enumer- 
ated in the Declaration of Rights exist only against 
the state. These rights are specifically reserved to the 
people; each inhabitant of the Commonwealth, in- 
cluding appellants, appellee and other users of the 
mall, shares in them and enjoys them. The framers of 
our constitution considered them basic rights of hu- 
man beings; we have called them "the Hallmarks of 
Western Civilization." Andress v. Zoning Board ofAd- 
justment, 410 Pa. 77, 86, 188 A.2d 709, 713 (1963). 
They are not created by the constitution, but pre- 
served by it. Spayd v. Ringing Rock Lodge, 270 Pa. 67, 
113 A. 70 (1921). 

We believe, however, the adjustment of these 
rights among private parties is not necessarily a mat- 
ter of constitutional dimensions. If it were, significant 
governmental intrusion into private individuals' af- 
fairs and relations would be likely to routinely occur. 
This intrusion itself would deprive individuals of im- 
portant rights of freedom. Free people regulate their 
private affairs through individual adjhment. We 
should be wary of insulating that development 
against legislative, judicial or private change by en- 
shrining a particular position in the text of the consti- 
tution. Social and economic developments require a 
flexible legal framework which can adapt to them. 
Our common law provides such a framework. 

The drafters of the constitution assumed the ex- 
istence of a body of civil law, common and statutory, 
which governs violations of rights and breaches of du- 
ties between individuals. Constitutions, long-lasting 
and difficult to change, primarily govern relation- 
ships between an individual and the state. The civil 

law, which must permit flexible and continuing devel- 
opment as society changes, primarily governs rela- 
tionships between individuals. 

The social and economic development with 
which we are concerned here is the ongoing substitu- 
tion of enclosed shopping malls for individual retail 
stores clustered in downtown shopping areas. These 
stores were themselves substitutes for the open sheds 
of the colonial market which was generally located on 
public ground. Despite these developments in the 
past two hundred years, common law has not yet 
given an individual the general right to enter upon 
the private property of another. Kopka v. Bell Tele- 
phone Co. of Pa., 371 Pa. 444, 91 A.2d 232 (1952); 
Hobbs v. Geiss, 13 S & R 417 (1826). Moreover, even 
if invited for one purpose, the invitee has no recog- 
nized right to engage in another activity against the 
landowner's wishes. Commonwealth v. Johnston, 438 
Pa. 485, 263 A.2d 376 (1970). Here, the public at 
large, including appellants, were invited to South 
Hills Village for commercial purposes: shopping, 
dining and entertainment. Political solicitation was 
uniformly forbidden. 

Appellants' argument that shopping malls have 
usurped the function of "Main Street, U.S.A." and 
town business districts is not lost on us. Both statistics 
and common experience show that business districts, 
particularly in small and medium sized towns, have 
suffered a marked decline. At the same time, shop- 
ping malls, replete with creature comforts, have 
boomed. These malls have begun to serve as social as 
well as commercial outlets for the communities they 
serve. Young people often come to a mall to socialize 
with their peers. Older people come to enjoy the 
park-like atmosphere offered in many malls or to 
view displays erected in the corridors. Members of 
the community have an opportunity by chance or de- 
sign to mix, meet and converse. However, these social 
benefits are ancillary to the commercial purpose of 
shopping malls and do not involve organized cam- 
paigns on particular issues by political or special in- 
terest groups. Law and sociology are not coextensive. 
Though shopping malls may fulfill some of the socie- 
tal functions of the traditional main street or town 
market place, we do not believe that this makes them 
their legal equivalent. Nor does it yet require them to 
provide a political forum for persons or groups with 
views on public issues, so long as the owner does not 
grant unfair advantage to particular interests or 
groups by making his premises arbitrarily available to 
those he favors while excluding all others. See Com- 
monwealth v. Tate, supra. 

Appellants argue that our decision in Common- 
wealth v. Tate, supra, controls this case. We agree that 
it controls. However, it does not help these appel- 
lants. In our view, it demonstrates a limiting rationale 





positive rights. The court also refused to exercise the 
state's police power, in deference to the legislature. 

In Woodland v. Michigan Citizens Lobby, 423 
Mich. 188,378 N.W.2d 337 (1985), the Michigan Su- 
preme Court also found no right to solicit signatures 
in a shopping mall under its constitution. The court 
held that the Michigan Constitution is a restraint on 
governmental interference with rights. It discussed 
and rejected both Pruneyard, supra, and Alderwood, 
supra, and refused to invade the legislature's domain 
by exercising the state's police powers. 

The California Supreme Court in Pruneyard util- 
ized that state's police power to regulate property in 
the public interest and held that appellants had a 
right to solicit signatures in a privately owned shop- 
ping center. 153 CaLRptr. at 860, 592 P.2d at 347. It 
analogized this exercise of police power in the name 
of free speech to regulation of private property to 
further other public interests such as zoning, public 
health and safety and environmental protection. Id., 
153 Cal.Rptr. at 857-59, 592 P.2d at 344-46. 

NIX, Chief Justice, concurring and dissenting. 
The Opinion Announcing the Judgment of the 

Court persuasively argues that, unlike its federal 
counterpart, the Declaration of Rights contained in 
Article I of our Constitution "assumes their existence 
as inherent in a man's nature." At 1335. I join in the 
conclusion that "[tlhese rights are specifically re- 
served to the people; each inhabitant of the Common- 
wealth, . . ." (emphasis added). At 1335. Thus, the 
limitation in federal constitutional decisions to mat- 
ters involving "state action" is not applicable in an 
analysis where it is alleged that one of these rights 
conferred under our constitution has been violated. 
See Hartford Accident and Indemnity Co. v. Insurance 
Commissioner of Commonwealth, 505 Pa. 571, 585, 
482 A.2d 542,549 (1984). (Language of Pennsylvania 
Constitution, not "state action" test, controls its ap- 
plicability.) To this extent, I am in complete agree- 
ment with the view expressed in the Opinion 
Announcing the Judgment of the Court. 

My departure begins with the statement, "[tlhe 
adjustment of these rights among private parties, 
however, is not necessarily a matter of constitutional 

dimensions." At 1335. When it is applied in this situ- 
ation, where the issue requires a definition of the 
right in a given context, it is obviously a question of 
constitutional dimension. Once a constitutional right 
is recognized, any claim that its protection has been 
denied requires a determination of the breadth of 
that protection. The most frivolous claim of an illegal 
search, denial of free speech, deprivation of due 
process, etc., still requires decisions with constitu- 
tional implications. 

This initial disagreement occasions my further 
departure from the suggested analysis employed by 
the plurality in adjusting these constitutional dis- 
putes between individuals. As recognized in Com- 
monwealth v. Tate, 495 Pa. 158,432 A.2d 1382 (1981), 
a balancing process is required which should attempt 
to maximize each side's enjoyment of the respective 
rights claimed. Such an accommodation requires 
careful analysis. An implied premise that private 
ownership must prevail is antithetical to the objective 
that should be achieved. 

Private ownership is a generic term for many dif- 
ferent relationships. For instance, it embraces resi- 
dences, non-profit ventures, and purely commercial 
ventures; it also encompasses different levels of pub- 
lic involvement. In this instance we are faced with the 
type of private ownership which is comparable to the 
main commercial area in a given community, a place 
that has traditionally been an accepted forum for the 
appropriate expression and exchange of ideas, politi- 
cal and otherwise. The mere fact that it is privately 
owned should not be the controlling factor in the 
judgment to be made in this decision. Political ex- 
pression, even though it may be unpopular at any 
given time, is certainly one of the rights that fall 
within the penumbra of rights articulated under our 
Declaration of Rights. When it is established that it is 
done in an unobtrusive and orderly fashion, without 
harassment to those who do not wish to engage in 
such an exchange, I do not find the basis for conclud- 
ing that the mere fact that the area is privately owned 
would necessarily preclude the activity. 

Accordingly, I believe that we should direct our 
trial courts to employ the balancing test in future 
cases such as these to attempt to accommodate the 
competing interests. 

Discussion Notes 2. Once a state court recognizes rights to free 
speech on "private" property, what should be the 

1. This decision refers to the earlier Pennsylva- nature and limits of these rights which go beyond 
nia case, Commonwealth v. Tate. Can the two deci- federal constitutional doctrine? Read the next ex- 
sions be reconciled? cerpt with this question in mind. 



any doctrines of access to private property. Other 
candidates for access include vrivatelv owned "resi- 

Sanford Levinson, dential" or "retirement" communities: trailer parks, 

"Freedom of Speech and the migrant labor camps, and nursing homes, all of which 
may make deliberate attempts to discourage any out- 

Right of k c e s s  to Private mder siders from entering their grounds. At least one New 
State Constitutional Law," Jersey case50 involved a trespass conviction deriving 

Developments in State Constitutional Law from an attempt by a "planned retirement village" to 
ed. Bradley D. McGraw 

St. Paul: West Publishing Co. 1985, pp. 59-63 

O 1985 West Publishing Company. 
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This point underscores the extent to which the 
access cases necessarily force one to confront some of 
the most fundamental problems (and dilemmas) in 
the entire area of civil liberties. Today, I think it is 
safe to say, no generally accepted comprehensive 
theory of freedom of speech exists. There are three 
primary candidates: One emphasizes the general 
public interest in a free marketplace of ideas, regard- 
less of the topic. That is, information about drug 
prices is of equal weight to political information. A 
second focuses on so-called "freedom of expression," 
which can include behavior ranging from nude danc- 
ing to burning one's draft card. Finally, there is an ap- 
proach based on the federal Constitution's own 
emphasis on safeguarding a "republican form of gov- 
ernment," which offers special protection to political 
speech while being less concerned with intervening 
against legislative attempts to regulate speech unre- 
lated to politics. 

This is not the occasion for a full treatment of 
free-speech theory, but I should confess that my own 
commitment is more to the "republican form of gov- 
ernment" approach than to its two competitors. In 
any case, though, it is extremely important that all of 
the litigated cases have involved claims involving po- 
litical speech, and courts rightly should feel hesitant 
to extend the protections accorded political speakers 
to those whose speech is not connected in fairly direct 
ways with the process of self-governance. The easiest 
way of making this point is to suggest that the require- 
ment of access by political speakers to Barton Springs 
Mall, in my own home city of Austin, Texas, does not 
in the least entail a right of persons to enter the Mall 
and pass out leaflets advertising the wares available 
at the Highland Mall. Whatever protection the fed- 
eral and state constitutions extend to commercial 
speech surely does not extend this far. 

It is also worth mentioning that not only shop- 
ping centers and private universities are implicated in 

bar unauthorized visitors from the community 
grounds. 

The defendant was attempting to circulate a peti- 
tion involving political issues in the local township 
where the retirement village was located, and the 
court invalidated the conviction. Although the court 
stated that it did "not wish to open wide the gates of 
Rossmoor and [thus] allow anyone to come in at any- 
time, for any purpose[,] [nlevertheless, this court 
feels compelled to hold ajar the gates of Rossmoor 
under the present circumstances. To hold otherwise 
would, in effect, create a political isolation booth." 
Here again it is certainly understandable that courts 
hesitate to grant a general right of access to the prop- 
erty even as they protect one especially important 
type of speech-that concerning politics and elec- 
tions. 

Let me extend this analysis in the area that I 
know best, both as a litigator and an academic-the 
right of access to private university campuses. I sus- 
pect, though, that what is true about private universi- 
ties is by-and-large applicable to the other kinds of 
private property mentioned, especially residential 
villages. One characteristic common to both, for ex- 
ample, is that significant numbers of registered vot- 
ers live on the premises. It is worth noting that this is 
not true of shopping centers; any rationale, though, 
for extending rights of access to shopping centers will 
almost certainly apply even more strongly to private 
universities or residential communities precisely be- 
cause of the presence of these genuine inhabitants in 
the latter. Indeed, the numbers often are high 
enough that such voters can play a decisive role in 
municipal elections. 

However important it may be, republican-form- 
of-government rationale for access to otherwise pri- 
vate property has a limited scope. One might well 
prefer universities that open themselves, and their 
students, to the broadest range and experiences 
imaginable. Arguably such openness is required of 
state and other publicly-funded universities. There is 
no good argument, however, that any constitution, 
whether federal or state, requires private universities 
to incarnate this ideal. What Schmid won in the Prin- 
ceton case is best defended not in the name of gen- 

Wtate v. Kolcz, 114 N.J. Super. 408, 276 A.2d 595 (1971). 



era1 liberal ideals of free inquiry but in behalf of the 
much more limited, albeit absolutely vital, ideal of 
political self-governance. Let us see, therefore, what 
is not protected under such an ideal. 

We have all witnessed over the past two decades 
the extension at the national level of First Amend- 
ment protection to such activities as commercial 
speech, at least soft-core sexual explicitness, and the 
use of "vulgar" or "offensive" language in speech di- 
rected at adults. It is not clear to me that these pro- 
tections need be extended to Schmid's activities on 
Princeton's campus, since none speaks to the central 
value of republican governance. 

Commercial speech, as already suggested, is the 
easiest example. That the state cannot prohibit a law- 
yer or druggist from advertising does not entail that 
she has a right to come onto private property and pass 
out leaflets indicating the current price of goods and 
services. Student-consumers may have an interest in 
learning such information, but the role of consumer 
does not rise to the same level as that of citizen. A 
university administration can decide that an academic 
atmosphere is best maintained by limiting the incur- 
sion of commerce. 

Cultural expression, including alleged pornogra- 
phy, is a much harder issue. The republican-form-of- 
government rationale implies the right of a 
pamphleteer, for example, to enter Notre Dame's 
campus and communicate with the registered voters 
who live there in order to seek signatures for or oth- 
erwise endorse a referendum that would, say, de- 
criminalize homosexuality or other behaviors 
condemned by the Catholic Church. Once an issue 
enters the political process, I believe, a university 
cannot prevent communication about it to its stu- 
dents, so long as the methods of communications do 
not otherwise disrupt university operations. Mere op- 
position to the ideas cannot count as disruption, since 
the inhabitants of the campus have a joint identity 
both as students and as voters. Universities can com- 
pletely regulate what is communicated to students in 
classrooms, but they ought not be able to isolate the 
voters from contact with other citizens of the Ameri- 
can community who wish to discuss candidates or is- 
sues of direct political import. 

Does this mean, however, that a person has a 
right to enter the campus and pass out leaflets en- 
dorsing homosexuality itself or containing vivid nar- 
rative descriptions of the pleasures attached to 
uninhibited sexual expression? Even though such 
leaflets clearly would be protected by the First 
Amendment if handed out in traditional "public fo- 
rums" like streets and parks, I am inclined to think 
that they need not be protected on private property. 
Although sexual identity and expression are surely 
important, they are analytically separable from the 

overall process of democratic self-governance. The 
religious and associational rights of Notre Dame, 
Brigham Young, or similar institutions are entitled to 
prevail against the free speech claims of the entrant. 
Thus I think that a private university could ban the 
sale on its campus of Playboy (let alone Hustler), 
though it is a much closer question if it could prevent 
the distribution of Human Events or the Monthly Re- 
view (let alone The Public Interest or The Nation). 

Indeed, I also am willing to grant that a Catholic 
school need show no hospitality to someone like 
Grace Marsh, a Jehovah's Witness determined to 
demonstrate the evil of the Church's doctrines. Apri- 
vate university organized around a religious creed 
need feel under no state-imposed duty to engage in 
self-criticism by welcoming onto its campus those 
who would attack its central premises. Justice Black 
never really explained how Marsh's specific aims 
were related to the general social good of creating an 
informed electorate. In terms of modern doctrine, 
her rights on public property are best explained as 
flowing from the general duty of content neutrality 
whereby the state cannot open its own forums to 
speech in general and then select out religious 
speech for worse treatment. 

There is no good reason to interpret state consti- 
tutional guarantees of freedom of speech to require 
access to private property for those who wish to 
propagate religious views; it is hard to imagine why a 
State has any interest at all in maximizing the con- 
frontation by its citizens with the full range of ideas 
about religion. States do, however, have a very 
strong, indeed a "compelling" interest, in protecting 
against the use of private power in ways foreseeably 
detrimental to effective self-governance, and it is 
enough for states to protect that interest. 

Somewhat more difficult are issues presented by 
the regulation of "vulgar" speech. Must Princeton or 
Notre Dame allow Schmid to come on campus while 
wearing a jacket or buttons containing "four-letter 
words"? There is at least one strain of republican- 
governance theory, especially that associated with 
the philosopher Alexander Meiklejohn, that empha- 
sizes the rationalism and decorum of political debate. 
Under this model, political discussions ought to be 
conducted with emphasis on the reasoned elabora- 
tion of one's viewpoint, with "emotion" and epithet 
kept to a minimum. This strain sees little worth in 
protecting the public use of vulgarity. 

I have little hesitation in rejecting legally im- 
posed decorum so far as the "public forum" is con- 
cerned; I think that Cohen was rightly decided. 
Universities present more complex problems, how- 
ever. To the extent that universities stand for the gen- 
eral value of structured discourse, they necessarily 
oppose the reduction of complex issues to single- 



phrase labels. Insofar as one generally permits even 
the state to engage in time, place, and manner regula- 
tion of public speech, perhaps one wants to acknowl- 
edge as well a university's entitlement to insist that 
political argument be conducted in a manner befit- 
ting the general commitment of the university to rea- 
son. 

The very difficulty of these, and other issues, may 
speak in favor of state-by-state solutions to these co- 
nundrums, as opposed to national decision-making 
by the United States Supreme Court. Obviously I am 
delighted that the New Jersey Supreme Court ruled 

in favor of Schmid in the Princeton case, just as I am 
pleased by the trend of the decisions discussed in this 
essay. Nonetheless, there nay be some merit in Con- 
necticut's having gone the other way. The premise 
that States can be laboratories for social experimen- 
tation is not merely a cliche. My own hope is that all 
states will ultimately find it desirable to accept the 
rights articulated by California, New Jersey, Pennsyl- 
vania, and Massachusetts, but the decision-making 
process can only be aided by the evidence provided by 
the diversity of experience in the various states. 

Discussion Notes 
1. Professor Levinson, author of the foregoing 

excerpt, successfully represented the individual 
claiming state constitutional free speech rights in 
State v. Schmid, 84 N.J. 535,423 A.2d 615 (1980), 
appeal dismissed sub nom. Princeton Univ. v. 
Schrnid, 455 U.S. 100 (1982). 

2. Are you comfortable with Professor Levin- 

son's proposed view of protected speech under 
state constitutions? See Todd F. Simon, "Inde- 
pendent but Inadequate: State Constitutions and 
Protection of Freedom of Expression," University 
of Kansas Law Review 33 (Winter 1985): 305; John 
A. Ragosta, "Free Speech Access to Shopping 
Malls Under State Constitutions: Analysis and Re- 
jection," Syracuse Law Review 37 (No. 1 1986): 1. 

blouse taken from Zody's, and removed the blouse 
and a pill vial that lay on top of the blouse. Moore ex- 

People v. Zelinski amined the vial, removed a balloon from the bottle, 
examined the fine powdery substance contained in 

155 Cal.Rptr. 575,594 P.2d 1000 (1979) the balloon, and set the vial and balloon on the secu- 

MANUEL, Justice. 
Virginia Zelinski was charged with unlawful pos- 

session of a controlled substance, heroin (Health & 
Saf.Code, sec. 11350). A motion to suppress evidence 
pursuant to Penal Code section 1538.5 was denied. 
She entered a plea of guilty and appeals. (Pen. Code, 
sec. 1538.5, subd. (m).) We reverse. 

On March 21,1976, Bruce Moore, a store detec- 
tive employed by Zody's Department Store, observed 
defendant place a blouse into her purse. Moore 
alerted Ann O'Connor, another Zody detective, and 
the two thereafter observed defendant select a pair of 
sandals, which she put on her feet, and a hat, which 
she put on her head. Defendant also took a straw bag 
into which she placed her purse. Defendant then se- 
lected and paid for a pair of blue shoes and left the 
store. 

Detectives Moore and O'Connor stopped defen- 
dant outside the store. Moore placed defendant un- 
der arrest for violation of Penal Code section 484 
(theft) and asked her to accompany him and detective 
O'Connor into the store. Defendant was taken by 
O'Connor to the security office where Pat Forrest, 
another female store detective, conducted a routine 
"cursory search in case of weapons" on the person of 
defendant. 

Moore testified that he reentered the securityof- 
fice when the search of defendant's person was com- 
pleted, opened defendant's purse to retrieve the 

rity office desk to await the police who had been 
called. 

Detective O'Connor, who testified to the search 
of defendant's person by Forrest, was initially con- 
fused as to whether the pill vial containing the bal- 
loon had been taken from the defendant's purse or 
from her brassiere. On cross-examination, O'Connor 
was certain that she saw Forrest taking it from defen- 
dant's brassiere. According to O'Connor, the pill bot- 
tle was placed on the security office desk where 
detective Moore shortly thereafter opened it and ex- 
amined the powdery substance in the balloon. Later 
the police took custody of the vial and defendant was 
thereafter charged with unlawful possession of her- 
oin. 

Defendant's appeal involves two questions-(1) 
whether the store detectives Moore, O'Connor and 
Forrest exceeded the permissible scope of search in- 
cident to the arrest, and (2) if they did, whether the 
evidence thus obtained should be excluded as viola- 
tive of defendant's rights under federal or state Con- 
stitutions. We have concluded that the narcotics 
evidence was obtained by unlawful search and that 
the constitutional prohibition against unreasonable 
search and seizure affords protection against the un- 
lawful intrusive conduct of these private security per- 
sonnel. 

Store detectives and security guards are retained 
primarily to protect their employer's interest in prop- 
erty. They have no more powers to enforce the law 



than other private persons. (See PrivatePolice in Cali- 
fornia: A Legislative Proposal (1975) 5 Golden Gate 
L.Rev. 115, 129-134; 6. Stapleton v. Superior Court 
(1968) 70 Cal.2d 97,100-101, fn. 3,73 Cal. Rptr. 575, 
447 P.2d 967.) Like all private persons, security em- 
ployees can arrest or detain an offender (Pen.Code, 
sec. 837) and search for weapons (Pen.Code, sec. 
846) before taking the offender to a magistrate or de- 
livering him to a peace officer (Pen.Code, secs 847, 
849). 

The permissible scope of search incident to a citi- 
zen's arrest is set out in People v. Sandoval (1966) 65 
Cal.2d 303,311, fn. $54 Cal.Rptr. 123,128,419 P.2d 
187, 192.5: "A citizen effecting such an arrest is 
authorized only to 'take from the person arrested all 
offensive weapons which he may have about his per- 
son' (Pen.Code, sec. 846), not to conduct a search for 
contraband 'incidental' to the arrest, or to seize such 
contraband upon recovering it. [Citation.] We reject 
the suggestion of People v. Alvarado (1962) 208 
Cal.App.2d 629, 631, 25 Cal.Rptr. 437, that the 
search of one private individual or his premises by an- 
other is lawful simply because 'incidental' to a lawful 
citizen's arrest. . . ." The rationale behind the rule is 
that, absent statutory authorization, private citizens 
are not and should not be permitted to take property 
from other private citizens. 

The limits of the merchant's authority to search 
is now expressly stated in Penal Code section 490.5. 
Paragraph (3) of subdivision (e) provides that "Dur- 
ing the period of detention any items which a mer- 
chant has reasonable cause to believe are unlawfully 
taken from his premises and which are in plain view 
may be examined by the merchant for the purposes of 
ascertaining the ownership thereof." (Italics added.) 
Neither the statute nor the privilege which it codified 
purport to give to the merchant or his employees the 
authority to search. 

In the present case, instead of holding defendant 
and her handbag until the arrival of a peace officer 
who may have been authorized to search, the employ- 
ees instituted a search to recover goods that were not 
in plain view. Such intrusion into defendant's person 
and effects was not authorized as incident to a citi- 
zen's arrest pursuant to section 837 of the Penal 
Code (Sandoval, supra, 65 Cal. fn. 5, at p. 311, 54 
Cal.Rptr. 123,419 P.2d 187), or pursuant to the mer- 
chant's privilege subsequently codified in subdivision 
(e) of section 490.5. It was unnecessary to achieve the 
employees' reasonable concerns of assuring that de- 
fendant camed no weapons and of preventing loss of 
store property. As a matter of law, therefore, the 
fruits of that search were illegally obtained. 

The People contend that the evidence is never- 
theless admissible because the search and seizure 
were made by private persons. They urge the Burdeau 

v. McDowell (1921) 256 U.S. 465, 41 S.Ct. 574, 65 
L.Ed. 1048 holding that Fourth Amendment pro- 
scriptions against unreasonable searches and sei- 
zures do not apply to private conduct, is still good law 
and controlling. . . . 

Defendant contends, on the other hand, that 
only by applying the exclusionary rule to all searches 
conducted by store detectives and other private secu- 
rity personnel can freedoms embodied in the Fourth 
Amendment of the federal Constitution and article I, 
section 13 of the state Constitution be protected from 
the abuses and dangers inherent in the growth of pri- 
vate security activi6es. 

- 

More than a decade ago we expressed concern 
that searches by private security forces can involve a 
"particularly serious threat to privacy" (Stapleton, 
supra, 70 Cal.2d at pp. 100-101, fn. 3,73 Cal.Rptr. at 
pp. 577 n. 3,447 P.2d at pp. 969 n. 3); in Stapleton and 
later in Dyas v. Superior Court (1974) 11 Cal.3d 628, 
633,114 Cal.Rptr. 114,522 P.2d 674, we left open the 
question whether searches by such private individuals 
should be held subject to the constitutional proscrip- 
tions. We now address the problem. 

Article I, section 13 of the California Constitu- 
tion provides in part that: "That right of the people to 
be secure in their persons, houses, papers and effects 
against unreasonable seizures and searches may not 
be violated. . . ." Although the constitutional provi- 
sion contains no language indicating that the "secu- 
rity" protected by the provision is limited to security 
from governmental searches or seizures, California 
cases have generally interpreted this provision as pri- 
marily intended as a protection of the people against 
such governmentally initiated or governmentally di- 
rected intrusions. The exclusionary rule, fashioned to 
implement the rights secured by the constitutional 
provision, has therefore been applied to exclude evi- 
dence illegally obtained by private citizens only 
where it served the purpose of the exclusionary rule 
in restraining abuses by the police of their statutory 
powers. . . . 

We have recognized that private security person- 
nel, like police, have the authority to detain suspects, 
conduct investigations, and make arrests. They are 
not police, however, and we have refused to accord 
them the special privileges and protections enjoyed 
by official police officers. (See People v. Corey (1978) 
21 Cal.3d 738, 147 Cal. Rptr. 639, 581 P.2d 644.) We 
have excluded the fruits of their illegal investigations 
only when they were acting in concert with the police 
or when the police were standing silently by. 
(Stapleton, supra, 70 Cal.2d at p. 103, 73 Cal.Rptr. 
575, 447 P.2d 967.) We are mindful, however, of the 
increasing reliance placed upon private security per- 
sonnel by local law enforcement authorities for the 
prevention of crime and enforcement of the criminal 
law and the increasing threat to privacy rights posed 
thereby. Since Stapleton was decided, the private se- 



curity industry has grown tremendously, and, from all 
indications, the number of private security personnel 
continues to increase today. A recent report pre- 
pared by the Private Security Advisory Council to the 
United States Department of Justice describes this 
phenomenon in the following terms: "A vest army of 
workers are employed in local, state and federal gov- 
ernment to prevent crime and to deal with criminal 
activity. Generally thought of as the country's major 
crime prevention force are the more than 40,000 
public law enforcement agencies with their 475,000 
employees. While they constitute the. . . most visible 
component of the criminal justice system, another 
group has been fast rising in both numbers and re- 
sponsibility in the area of crime prevention. With a 
rate of increase exceeding even that of the public po- 
lice, the private security sector has become the larg- 
est single group in the country engaged in the 
prevention of crime." (Private Security Adv. Coun. to 
U.S. Dept. of Justice, LEAA, Report on the Regula- 
tion of Private Security Services (1976) p. 1.) 

Realistically, therefore, we recognize that in our 
state today illegal conduct of privately employed se- 
curity personnel poses a threat to privacy rights of 
Californians that is comparable to that which may be 
posed by the unlawful conduct of police officers. (See 
generally, Private Police in California-A Legislative 

Proposal, supra, 5 Golden Gate L.Rev. 115; Bas- 
siouni, Citizen's Arrest: The Law of Arrest, Search and 
Seizure for Private Citizens and Private Police (1977), p. 
72.) Moreover, the application of the exclusionary 
rule can be expected to have a deterrent effect on 
such unlawful search and seizure practices since pri- 
vate security personnel, unlike ordinary private citi- 
zens, may regularly perform such quasi-law 
enforcement activities in the course of their employ- 
ment. (See Seizures by Private Parties: Exclusion in 
Criminal Cases (1967) 19 Stan.L.Rev. 608,614-615.) 

In the instant case, however, we need not, and do 
not, decide whether the constitutional constraints of 
article I, section 13, apply to all of the varied activities 
of private security personnel, for here the store secu- 
rity forces did not act in a purely private capacity but 
rather were fulfilling a public function in bringing 
violators of the law to public justice. For reasons 
hereinafter expressed, we conclude, that under such 
circumstances, i.e., when private security personnel 
conduct an illegal search or seizure while engaged in 
a statutorily-authorized citizen's arrest and detention 
of a person in aid of law enforcement authorities, the 
constitutional proscriptions of article 1, section 13 
are applicable. 

* * * * * 

Discussion Notes 
1. See John M. Burkoff, "Not So Private 

Searches and the Constitution," Cornell Law Re- 
view 66 (April 1981): 627; State v. Nelson, 354 So.2d 
540 (La. 1978); State v. Hel'ch, 600 P.2d 816 
(Mont. 1979). 

2. In what other contexts could the state action 
requirement be reduced or eliminated? 

3. Article I, paragraph 19 of the New Jersey 
Constitution provides "Persons in private employ- 
ment shall have the right to organize and bargain 
collectively . . ." 

4. See generally Note "Free Speech, The Pri- 
vate Employee, and State Constitutions," Yale 
Law Journal 91 (January 1982): 522. For cases 
treating the problem of state action in the private 
employment context, see Schreiner v. McKenzie 
Tank Lines, Inc., 432 So.2d 367 (Fla. 1983); Gay 
Law Students Assoc. v. Pacijic Tel. & Tel. Co., 24 
Cal.3d 458, 468-70, 595 P.2d 592, 598-602 (1979); 
Peper v. Princeton University, 77 N.J. 55, 389 A.2d 
465 (1978). 



H. Substantive Due Process and State Constitutions 

A.E. Dick Howard, 
"State Courts and Constitutional Rights 

in the Day of the Burger Court" 

Virginia Law Review 62 (June 1976): 879-83. 
O 1976 Virginia Law Review Association and Fred 

B. Rothman & Co. 
Reprinted by permission. 

I. Economic Regulation 
Attempts to resort to the federal courts for the 

protection of economic enterprise from government 
regulation began shortly after the adoption of the 
Fourteenth Amendment. They came at a time when 
many states, such as those that passed the Granger 
Laws,23 were beginning to be more active regulators 
of business. At first it appeared that the Fourteenth 
Amendment's due process clause would be confined 
to questions of procedure, but pressures to make sub- 
stantive decisions soon arose. In 1877 Justice Miller 
complained that the Supreme Court's docket was 
"crowded with cases in which we are asked to hold 
that State courts and State legislatures have deprived 
their own citizens of life, liberty, or property without 
due process of law." He thought this "abundant evi- 
dence" of a "strange misconception" about the Four- 
teenth Amendmcnt.24 And ; few years later the 
Court commented that the Court was "not a harbor 

nThese were laws passed by certain midwestem states in the 
early 1870's attempting through rate reform to regain con- 
trol over the railroads operating in those states. They pro- 
voked a maior constitutional crisis over state interference 
with private enterprise. See G. MILLER, RAILROADS 
AND THE GRANGER LAWS (1971). 
24Davidson v. New Orleans, 96 US. 97, 104 (1877). 

where refuge can be found from every act of ill- 
advised and oppressive State legislation."25 

Yesterday's strange misconceptions have a way 
of becoming tomorrow's law. It was not many years 
before the Court was to become just the sort of ref- 
uge it said it would not be. In 1897 the Court for the 
first time struck down a state law on substantive due 
process grounds, speaking through Justice Peckham 
of Fourteenth Amendment "liberty" as including the 
right to live and work where one chooses, earn a live- 
lihood "by any lawful calling," pursue "any livelihood 
or avocation," and enter into contracts for those pur- 
poses.28 In 1905 the Court used the due process 
clause to strike down a New York statute limiting em- 
ployment in bakeries to ten hours a day, stating that 
statutes limiting the hours in which "grown and intel- 
ligent men may labor to earn their living, are mere 
meddlesome interferences with the rights of the indi- 
vidual. . . ."27 For the next thirty years the Court used 
the due process clause to invalidate minimum wage 
laws, statutory standardization of bread loaf weight, 
and other state social and economic legislation.28 

The so-called "Constitutional Revolution" of the 
1930's, occasioned in part because of the pressing 
need to use state police power to deal with the crisis 
of a severe depression, brought a new order suppor- 
tive of economic regulation. Since then, the Supreme 
Court has overruled many of the old substantive due 
process decisions, taking the view that as far as eco- 

- -- 

25Missouri Pac, Ry. v. Humes, 115 U.S. 512, 521 (1885). 
=Allgeyer v. Louisiana, 165 U.S. 578, 589 (1897). 
27Lochner v. New York, 198 U.S. 45. 61 (1905). 
=See, e.g., Weaver v. Palmer Bros. Co., 270 U.S. 402 (1926) 
(prohibiting use of shoddy [sic] in manufacture of bedding); 
Jay Bums Baking Co. v. Bryan, 264 US. 504 (1924) (weight 
of loaves of bread); Adkins v. Children's Hosp., 261 US. 525 
(1923) (minimum wages for women): Coppage v. Kansas, 
236 U.S. l(1915) (outlawing "yellow dog" contracts in labor 
relations). 



nomic questions are concerned, it will "not sit as a 
super-legislature" to weigh the wisdom of state legis- 
lation.30 The point is made most directly in Ferguson 
v. Skrupa,31 where Justice Black-long one of the 
most bitter foes of the old uses of substantive due 
process-declared: "Whether the legislature takes 
for its textbook Adam Smith, Herbert Spencer, Lord 
Keynes, or some other is no concern of ours."32 

In this area the Burger Court has adhered to the 
"hands-off' doctrine that its predecessors have fol- 
lowed since 1937. . . . 

Long before the adoption of the Fourteenth 
Amendment, state courts had begun to develop a 
body of substantive due process law, drawing on state 
constitutional due process or "law of the land" provi- 
sions.41 And notwithstanding the Supreme court's 
post-1937 "hands-off' posture in the economic 
sphere, studies of state court decisions have made it 
clear that substantive due process has lived on in the 
states. Two such studies were written in the 1950's. 
One concluded that "it is not surprising that just as 
the doctrine of substantive due process was finding 
expression in the states before 1890, so also the princi- 
ple should continue to enjoy a vigorous life in some 
states after it has fallen into disuse on the national 
le~el ."~2 The other study expressly approved of this 
activity by state courts. Noting that pressure groups 
are often able to secure legislation distinctly not in 
the public interest, the commentator thought the 
problem of abuse of the police power "real and im- 
portant" and argued for state courts using state con- 
stitutions "to strike a balance between the economic 
freedom of the individual and the power of govern- 
ment."43 

Old habits die hard, and it is not surprising that 
state court judges in the 1950's were still thinking in 
substantive due process terms. That generation of 
judges had completed their legal education well be- 
fore even the Supreme Court had begun to reject the 
premises of the cases decided early in the twentieth 
century. One might expect, however, that by the 
1970's, with the Supreme Court's renunciation of 

substantive due process in economic cases so clear 
and so widely known, state court would have fallen in 
line, and limited their own review of legislative judg- 
ments touching social and economic questions. 

A look at state court decisions of the 1960's and 
1970's shows that this has not happened. Substantive 
due process continues to live in at least some state 
courts. The picture, one hastens to say, is quite 
mixed. Many courts defer to legislative judgments in 
terms similar to those used by the United States Su- 
preme Court. For example, the Supreme Court of 
Ohio has stated that it is "not concerned with the wis- 
dom" of legislation,44 and the Supreme Judicial 
Court of Massachusetts has determined that all it re- 
quires is that there be "any rational basis of facts that 
reasonably can be conceived" to sustain the legisla- 
ti0n.~5 

A number of state courts, however, prefer a 
more searching inquiry into the justification for state 
regulation of economic activity. Cases reviewing chal- 
lenges to fair trade laws, regulation of prices, and 
business and professional licensing schemes and 
other barriers to entry into a business or profession 
are illustrative. 

Fair trade law cases are especially interesting be- 
cause they reveal an instance in which, precisely at 
the same time the federal trend has been towards the 
"hands-off' view, state courts have been increasingly 
willing to strike down such laws.46 As of 1956, seven- 
teen states had upheld these statutes as valid under 
their state constitutions; only four states had declared 
them unconstitutional.47 Today, the tide has turned 
markedly in the other direction; far more states have 
struck down fair trade laws than have upheld 
The state courts overturning these laws have used 
various grounds, including invalid delegation of legis- 
lative power, violation of due process of law, limits of 
the police power, and state constitutional provisions 
against price fixing or monopolies. 

30Day-Brite Lighting, Inc. v. Missouri, 342 U.S. 421, 423 
(19521 

. , 

321d. at 732. 
4'See general& A. Howard, The Road From Runnymede 
(1968); Corwin, The Doctrineof Due ProcessofLaw Before the 
Civil War. 24 Harv.L. Rev. 366. 460 (1911). 
42~aulsen: The Persistence of ~ubstankve due  Process in the 
States, 34 MINN. L.REV. 91, 93 (1950) (emphasis in origi- 
nal). 
43Hetherington, State Economic Regulation and S~rbstantive 
Due Process of Law, 53 Nw. U.L.Rev. 226,248-51 (1958). See 
also Note, Co~ntemolution is State Constitutional Law, 15 
Stan.L.Rev. 309 (1963). 

4401in Mathieson Chem. Corp. v. Ontario Store of Price 
Hill, Inc., 9 Ohio St. 2d 67 70, 223 N.E.2d 592,594 (1967). 
45Corning Glass Works v. Ann &Hope, Inc., 363 Mass. 409, 
416, 294 N.E.2d 354, 358 (1973). 
46Congress has recently repealed its statutory authorization 
for fair trade laws. Act. of Dec. 12,1975. Publ. L. No. 94-145, 
89 Stat. 801, amending 15 U.S.C. sec. 1,45 (1970), asamended 
(Supp. IV, 1974). Fair trade statutes authorize resale price 
maintenance by contracts enforceable against nonsigners 
having knowledge of such contracts. 
47See Corning Glass Works v. Ann & Hope, Inc., 363 Mass. 
409; 413-14, 294 N.E.2d 354, 357 (1973). 
-See 2 CCH Trade Reg. Rep. para. 6.041 (Mar. 15, 1976). 
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Bulova Watch Co. v. 
Brand Distributors of North Wilkesboro, 

Inc. 206 S.E.2d 141 (N.C. 1974) 

The plaintiff is a well known manufacturer of 
watches and other products which it sells throughout 
the nation to retail jewelry stores for resale. Within 
this State, it sells its watches to retailers with whom it 
enters into a "Fair Trade Agreement." By such 
agreement the retailer agrees not to sell or offer for 
sale any watch or other article, bearing the plaintiff's 
brand or trade name, at a price different from that 
shown on a retail price list compiled and furnished by 
the plaintiff, who reserves the right to change the 
listed prices from time to time. The agreement fur- 
ther provides that the plaintiff agrees to employ all 
reasonable and lawful means, including legal action, 
to obtain and enforce general observance of such 
prices by retailers. 

The corporate defendants operate retail estab- 
lishments selling watches, jewelry and like products 
in North Wilkesboro, the individual defendant being 
the president and principal stockholder of each such 
corporation. None of the defendants has made any 
contract with the plaintiff, or with any other person, 
restricting such defendant's right to sell any watch or 
other product manufactured by or bearing the brand, 
name or trade mark of the plaintiff, or restricting 
such defendant's right to fix, as it may see fit, the 
price for which it will sell such article: 

Watches and other products manufactured by 
the plaintiff are sold in North Carolina in fair and 
open competition with like products of other manu- 
facturers. The plaintiff has repeatedly taken legal ac- 
tion and, by other lawful means, has consistently 
endeavored to prevent sales of its products at retail in 
North Carolina for prices less than those established 
by its price lists issued pursuant to its "Fair Trade 
Agreements." 

In each of the lower courts they [defendants] 
contended that the Act is a violation of the Law of the 
Land Clause, Article 1, sec. 19, of the Constitution of 
North Carolina in that: (1) It arbitrarily limits the 
property rights of a retailer in a product which he has 
purchased and his liberty to dispose of the article as 
he sees fit; (2) it has no relation to the health, safety 
or welfare of the citizens of North Carolina, but is an 
unwarranted and unconstitutional use of the police 
power of the State to enforce an artificial price fixed 
by the plaintiff; and (3) it is an unconstitutional dele- 
gation to private persons, firms and corporations of 
the power to fix prices without any standard of ad- 
ministration or control by any governmental agency. 

LAKE, Justice. 
The pertinent portions of the North Carolina 

Fair Trade Act, enacted in 1937, are as follows: 

"GS 66-56. Molation of contract declared 
unfair competition.-Willfully and knowingly 
advertising, offering for sale or selling any 
commodity at less than the price stipulated 
in any contract entered into pursuant to the 
provisions of this article, whether theperson so 
advertising, offering for sale or selling is or is not 
aparty to such contract, is unfair competition 
and is actionable at the suit of any person 
damaged thereby." 
(Emphasis added.) 

In Lilly & Co. v. Saunders, 216 N.C. 163,4 S.E.2d 
528,125 A.L.R. 1308 (1939), this Court held the Fair 
Trade Act constitutional, Justice Barnhill, later 
Chief Justice dissenting. The judgments of the Court 
of Appeals and of the Superior Court in the present 
case are in accord with that decision. The defendants 
ask us to reconsider that decision and to determine 
anew the constitutionality of the Fair Trade Act, spe- 
cifically the nonsigner provision contained in G.S. 
sec. 66-56, substantially for the reasons set forth in 



the dissenting opinion of Justice Barnhill. We al- 
lowed certiorari for that purpose. 

The articles, bearing the plaintiff's trade name, 
sold and proposed to be sold by the defendants were 
and are lawfully acquired and owned by such defen- 
dant, having been purchased by such defendant "at 
bankruptcy sales and from various parties other than 
the plaintiff." Nothing in the record suggests that any 
defendant acquired any such article through the 
breach by its supplier of any contract between such 
supplier and the plaintiff. The prices charged for such 
products by each such defendant have been satisfac- 
tory to it and to its respective customers. Nothing in 
the record indicates that such selling defendant has 
failed to make a profit, deemed reasonable by it, 
upon any such sale, or proposes to do so. 

The defendants assert that the provision of G.S. 
sec. 66-56, extending the force and effect of a "fair 
trade" contract to a seller not a party thereto, is inva- 
lid because it is an unlawful delegation of legislative 
power to a private corporation and also because it de- 
prives the defendants of their liberty and property 
otherwise than by the law of the land, in violation of 
Article I, sec. 19, of the Constitution of North Caro- 
lina. 

In Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 299 U.S. 183,57 S.Ct. 139,81 L.Ed. 
109, the Supreme Court of the United States had be- 
fore it the Illinois Fair Trade Act, which, in all re- 
spects material hereto, is identical with the North 
Carolina Act. The Court, in an opinion by Mr. Justice 
Sutherland, held that the provision of the Act, ex- 
tending the force of the "fair trade" contract to anon- 
signer thereof, was not "so arbitrary, unfair or 
wanting in reason as to result in a denial of due proc- 
ess," and that there was "nothing in this situation to 
justify the contention that there is an unlawful dele- 
gation of power to private persons to control the dis- 
position of the property of others." 

The decisions of the Supreme Court of the 
United States as to the construction and effect of the 
Due Process Clause of the Fourteenth Amendment 
to the Constitution of the United States are, of 
course, binding upon this Court. It is also true that 
the expression "The Law of the Land," used in Arti- 
cle I, sec. 19, of the Constitution of North Carolina. is 
synonymous with "Due Process of Law." Rice v. 
Rigsby and Davis v. Rigsby, 259 N.C. 506, 518, 131 
S.E.2d 469. However, in the construction of the pro- 
vision of the State Constitution, the meaning given by 
the Supreme Court of the United States to even an 
identical term in the Constitution of the United 
States is, though highly persuasive. not binding upon 
this Court. State v. Barnes, 264 N.C. 517, 520, 142 
S.E.2d 344. See also, Corning Glass Works v. Ann & 
Hope, Inc., of Danvers, Mass., 294 N.E.2d 354. 

Consequently, neither Lilly & Co. v. Saunders, 
supra, nor Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., supra, prevents us from a 
redetermination of the validity of the provision of 
G.S. sec. 66-56, insofar as it purports to extend to one 
not a party thereto the effect of a fair trade contract 
made by the plaintiff with another retailer. 

* * * * * 

G.S. sec. 66-56, in its application to non-signers 
of fair trade contracts is also invalid for the reason 
that it violates Article I, sec. 19, of the Constitution of 
North Carolina. The term "liberty," as used in this 
provision of the Constitution, is an extensive as is the 
same term used in the Fourteenth Amendment to 
the Constitution of the United States. 

In Allgeyer v. Louisiana, 165 U.S. 578, 17 S.Ct. 
427,41 L.Ed. 832, the Supreme Court of the United 
States, speaking through Mr. Justice Peckham, said: 

The "liberty" mentioned in that [Four- 
teenth] amendment means not only the right 
of the citizen to be free from the mere physi- 
cal restraint of his person, as by incarcera- 
tion, but the term is deemed to embrace the 
right of the citizen to be free in the enjoy- 
ment of all his faculties; to be free to use 
them in all lawful ways; to live and work 
where he will; to earn his livelihood by any 
lawful calling; to pursue any livelihood or 
avocation, and for that purpose to enter into 
all contracts which may be proper, neces- 
sary, and essential to his carrying out to a 
successful conclusion the purposes above 
mentioned. 

Obviously, this liberty of contract is not absolute. 
Like the other aspects of liberty, it may be reasonably 
restricted by legislation, otherwise valid, for the pro- 
tection of the public health, safety, morals orwelfare, 
including economic welfare. As was observed in Neb- 
bia v. New York, 291 U.S. 502,54 S.Ct. 505,78 L.Ed. 
940, there is nothing "peculiarly sacrosanct about the 
price one may charge for what he makes or sells," and 
when the economic welfare of the public so requires, 
it is within the power of the state to fix a minimum as 
well as a maximum price for the sale of a commodity, 
even though the seller is not a public utility. It is also 
true that, within constitutional limits, it is the func- 
tion of the Legislature, not of the courts, to deter- 
mine the economic policy of the State and this Court 
may not properly declare a statute invalid merely be- 
cause the Court deems it economically unwise. 
Mitchell v. Financing Authority. 273 N.C. 137, 144, 
159 S.E.2d 745. It is, however, the duty of this Court 
to declare invalid a statute which forbids one who has 
lawfully acquired an article of commerce to sell it at a 



price satisfactory to himself, unless there is some rea- public therefrom outweighs the infringement upon 
sonable basis for the belief that the benefit to the the owner's liberty of contract. 

Discussion Notes 

1. See also Pennsylvania State Bd. of Pharmacy 
v. Pastor, 441 Pa. 186, 272 A. 2d 487 (1971). 

2. See Note, "Counterrevolution in State 
Constitutional Law," Stanford Law Review 15 
(March 1963): 314: 

This judicial revolution has created a 
real dilemma for the state courts. These 
courts cannot refuse to enforce state 
trade regulation which has been enacted 
for the benefit of particular pressure 
groups without violating the tenets of a 
philosophy which bears the endorsement 
of Holmes, Thayer, Corwin, Hand, and 
Frankfurter, which has been accepted by 
the United States Supreme Court, and 
which is probably regarded as sacred by 
most of the academic commentators. Yet 
if the courts enforce such legislation, they 
will produce results which are pernicious 
not only for the businessmen whose rights 

are restricted but also for the public as a 
whole. 

3. "Developments in the Law-The Interpre- 
tation of State Constitutional Rights," Harvard 
Law Review 95 (April 1982): 1498-99: 

Both courts and commentators have 
largely ignored the possibility that judicial 
review might play a radically different 
role-that of safeguarding the interests 
of majorities. State constitutional law 
could be dramatically divorced from its 
federal counterpart if state courts were 
to reconceive their purpose in terms 
of elaborating and employing a theory 
of majoritarian, rather than anti- 
majoritarian, review. In fact, there is rea- 
son to believe that state courts already 
have undertaken something very much 
like this change of direction in one area: 
the review of economic regulation. 

Read the next case with this in mind. 

Department of Insurance v. 
Dade County Consumer Advocate's Office 

492 So. 2d 1032 (Fla. 1986) 

OVERTON, Justice. 
This appeal . . . concerns the validity of sections 

626.611(11) and 626.9541(l)(h)l, Florida Statutes 
(1983), which prohibit insurance agents from accept- 
ing from their customers a commission lower than the 
commission set by the insurer. The First District 
Court of Appeal declared these "anti-rebate stat- 
utes" unconstitutional, finding that they are an inva- 
lid exercise of the state's police power. We have 
jurisdiction. Art. V, sec. 3(b)(l), Fla. Const. We find 
these statutes unnecessarily limit the bargaining 
power of the consuming public and, in accordance 
with prior consumer decisions of this Court, we af- 
firm the decision of the district court and hold that 
these statutes are unconstitutional to the extent they 
prohibit rebates of insurance agents' commissions. 

We are concerned with the narrow issue of 
whether a statute that prohibits an insurance agent 
from reducing the amount of the commission he or 

she will earn from selling the insurance is valid. His- 
torically, this Court has carefully reviewed laws that 
curtail the economic bargaining power of the public. 
In fact, this Court was one of the first to hold uncon- 
stitutional a "fair trade act" that allowed a manufac- 
turer to establish a minimum retail price for which 
the retailer could sell a product to the consumer. See 
Liquor Store v. Continental Distilling Cop., 40 So.2d 
371 (Fla. 1949). We found that such legislation is not 
within the scope of the state's police power and noted 
that "[c]onstitutional law never sanctions the grant- 
ing of sovereign power to one group of citizens to be 
exercised against another unless thegeneral welfare is 
served." Id. at 374 (emphasis in original). We con- 
cluded that the act was arbitrary, unreasonable, and 
violated the right to own and enjoy property. In Lar- 
son v. Lesser, 106 So.2d 188 (Fla. 1958), we struck 
down as unconstitutional a statute that prohibited a 
public adjuster who represents insureds from solicit- 
ing business on the ground that the restraint imposed 
was not rationally related to the public's welfare. In 
Stadnik v. Shell's Ciy, Inc., 140 So.2d 871 (Fla. 1962), 
this Court held invalid a pharmacy board rule that 
prohibited the advertisement of the name or price of 
prescription drugs on the basis that it was an attempt 
to prohibit price competition which had no reason- 
able relation to public safety, health, morals or gen- 
eral welfare. In Florida Board of Pharmacy v. Webb's 
City, Inc., 219 So.2d 681 (Fla. 1969), we held invalid a 



statute which prohibited retail drug establishments 
from using the media to promote the use or sale of 
prescription drugs. 

In considering the validity of a legislative enact- 
ment, this Court may overturn an act on due process 
grounds only when it is clear that it is not in any way 
designed to promote the people's health, safety or 
welfare, or that the statute has no reasonable rela- 
tionship to the statute's avowed purpose.. . . We find 
the district court properly found no relationship be- 
tween the enactments and any legitimate state inter- 
est and, therefore, it was not called upon to 
determine the degree to which the anti-rebate stat- 
utes advance a state interest. 

From our review of the record, we find no identi- 
fiable relationship between the anti-rebate statutes 
and a legitimate state purpose in safeguarding the 
public health, safety or general welfare. Insurance 
agents' commissions do not affect the net insurance 
premium and are unrelated to the actuarial sound- 
ness of insurance policies. The other arguments pre- 
sented by the Department of Insurance in support of 
the statutes' constitutionality have been properly re- 
sponded to by the district court in its opinion. Many of 
these arguments have been previously unsuccessfully 
made to uphold statutes or regulations limiting con- 
sumers' bargaining power for other services. 

BOYD, Chief Justice, dissenting. 
Although not explicitly stated, implicit in the 

Court's holding are the following propositions: that 
the courts of Florida have broad authority to deter- 
mine whether acts of the legislature serve the public 
interest; that courts may generally scrutinize legisla- 
tion to determine whether it achieves a stated legisla- 
tive purpose with sufficient success or precision; and 
that courts may nullify laws not shown to serve the 
public interest to the courts' satisfaction. These 
propositions are totally erroneous and their applica- 
tion in this case represents an aggrandizement of ju- 
dicial power that is antithetical to the basic 
constitutional doctrine of separation of powers. 

There is no allegation that the legislation under 
attack violates any constitutional rights or penalizes 
or infringes upon any constitutionally protected lib- 
erty. Nor does it establish any suspect classification. It 
is a regulation of economic activities and relation- 
ships. The challenge is purely of the so-called "sub- 
stantive due process" variety. When faced with such a 

challenge, the power of a court to inquire into the va- 
lidity of a law is severely limited, and rightly so. In or- 
der to declare the law invalid, a court must find that 
the law is simply and absolutely arbitrary, resting on 
no conceivable rational relation to the public welfare 
as determined by the legislature. In evaluating legis- 
lation under this "reasonable relation" test, 

we do not concern ourselves with the 
wisdom of the Legislature in choosing the 
means to be used, or even whether the 
means chosen will in fact accomplish the in- 
tended goals; our only concern is with the 
constitutionality of the means chosen. 

. . . [Courts should presume] the exis- 
tence of circumstances supporting the valid- 
ity of the Legislature's action, in the absence 
of any evidence to the contraq. 

Lasky v. State Farm Insurance Co., 296 So.2d 9, 15-16, 
17 (Fla. 1974). 

Nothing in the majority opinion or the respon- 
dents' brief provides any authority for the proposition 
that the constitutional standard for validity of legisla- 
tion under the due process clause of article I, section 
9, Florida Constitution, is any different from that em- 
bodied in the due process clause of the United States 
Constitution and made binding on the states by the 
fourteenth amendment. If the Florida Constitution 
gives the Florida courts the power to invalidate legis- 
lation on the ground of lack of political, economic, or 
social wisdom, this Court should explicitly so hold. 

The plenary power to adopt regulatory policy in 
the interest of the public welfare lies with the legisla- 
ture. The legislature, in other words, makes law. 
Courts, in performing their function of adjudicating 
cases and controversies within their jurisdictions, in- 
terpret and apply the law when there is a dispute or 
conflict regarding how it applies. In the course of per- 
forming this function and exercising the authority to 
apply law and decide cases, courts may ignore or de- 
cline to apply laws that violate constitutional rights 
when challenged by a person suffering an injury from 
such violation. But courts cannot make law on mat- 
ters upon which the legislature has spoken when no 
constitutional violation appears. 

The legislature is composed of elected represen- 
tatives of the people. When standing for election to 
the legislature, candidates may and should express 
their views on policy questions. Thus after being 



elected, such representatives express the desires of 
their constituents when they propose and vote upon 
legislation. Judges, on the other hand, are chosen for 
office, whether by election or appointment, and re- 
tained in office, primarily on the strength of their le- 
gal skill, their personal integrity, their promise and 
undertaking to apply the law fairly and impartially, or 
some combination of these and similar factors as per- 
ceived by the electors or the appointing authority. 
Judges normally do not campaign for election or ap- 
ply for appointment on the basis of their personal 
views on policy questions and such personal views 
should have no bearing on their performance of their 
judicial duties. If a regulation adopted by the legisla- 
ture does not serve the public interest, or achieves a 
purpose not desire [sic] by the public, the forum in 
which persons desiring to change the law should seek 
relief is the legislature. Policy questions are essen- 
tially political questions and must be left, under our 
constitutional form of government, to the elected 

lawmakers. The notion that acts of the legislature are 
not full-fledged laws until they receive an official ju- 
dicial imprimatur is completely erroneous. 

In the district court of appeal below, the Depart- 
ment of Insurance correctly cited to the many court 
decisions from all around the country holding that 
courts must defer to the legislative judgment in mat- 
ters of regulation of the insurance industry. The dis- 
trict court in its opinion responded: "The 
precedential value and persuasiveness of these cases 
are severely limited by the impact of the revolution in 
consumer's rights which has occurred since the turn 
of the century." 457 So.2d at 498 (footnote omitted). 
The great glory of our constitutional system of demo- 
cratic government is that "revolutions" in social, po- 
litical, economic, and legal thought can be translated 
into public policy quite readily through the ballot box. 
They should not be imposed from above by appointed 
judges in contravention of the public will. 

Discussion Notes 
1. Is Chief Justice Boyd correct when he says 3. Is the fact that the United States Supreme 

there is no reason for state due process analysis to Court takes a "hands-off" attitude to these ques- 
be different from federal due process analysis? tions relevant when they come before state courts? 

2. Could the federalism arguments we saw 4. See also WaNer v. State Construction Licens- 
earlier, pp. 79-80, have any relevance here? ing Bd., 250 Ga. 529,299 S.E.2d 554 (1983). 



I. "Overruling" State Constitutional Decisions by 
State Constitutional Amendment 

In 1979 the voters in California approved an in- 
itiative to amend the California constitutional provi- 
sion on due process and equal protection to read as 
follows: 

California Constitution, Art. I, sec. 7. 
Due process and equal protection; 

pupil school assignment or 
transportation privileges and immunities 

(a) A person may not be deprived of life, liberty, 
or property without due process of law or denied 
equal protection of the laws; provided, that nothing 
contained herein or elsewhere in this Constitution 
imposes upon the State of California or any public 
entity, board, or official any obligations or responsi- 
bilities which exceed those imposed by the Equal Pro- 
tection Clause of the 14th Amendment to the United 
States Constitution with respect to the use of pupil 
school assignment or pupil transportation. In enforc- 
ing this subdivision or any other provision of this Con- 
stitution, no court of this state may impose upon the 
State of California or any public entity, board, or offi- 
cial any obligation or responsibility with respect to 
the use of pupil school assignment or pupil transpor- 
tation, (1) except to remedy a specific violation by 
such party that would also constitute a violation of 
the Equal Protection Clause of the 14th Amendment 
to the United States Constitution, and (2) unless a 
federal court would be permitted under federal 
decisional law to impose that obligation or responsi- 
bility upon such party to remedy the specific violation 
of the Equal Protection Clause of the 14th Arnend- 
ment of the United States Constitution. 

Except as may be precluded by the Constitution 
of the United States, every existing judgment, decree, 
writ, or other order of a court of this state, whenever 
rendered, which includes provision regarding pupil 
school assignment or pupil transportation, or which 
requires a plan including any such provisions shall, 
upon application to a court having jurisdiction by any 
interested person, be modified to conform to the pro- 
visions of this subdivision as amended, as applied to 
the facts which exist at the time of such modification. 

In all actions or proceedings arising under or 
seeking application of the amendments to this subdi- 
vision proposed by the Legislature at its 1979-80 
Regular Session, all courts, wherein such actions or 
proceedings are or may hereafter be pending, shall 
give such actions or proceedings first precedence 
over all other civil actions therein. 

Nothing herein shall prohibit the governing 
board of a school district from voluntarily continuing 
or commencing a school integration plan after the ef- 
fective date of this subdivision as amended. 

In amending this subdivision, the Legislature and 
people of the State of California find and declare that 
this amendment is necessary to serve compelling 
public interests, including those of making the most 
effective use of the limited financial resources now 
and prospectively available to support public educa- 
tion, maximizing the educational opportunities and 
protecting the health and safety of all public school 
pupils, enhancing the ability of parents to participate 
in the education process, preserving harmony and 
tranquillity in this state and its public schools. pre- 
venting the waste of scarce fuel resources, and pro- 
tecting the environment. 



Discussion Notes 
1. What is the purpose of an amendment such 3. The amendment was upheld against a fed- 

as this? See Comment, "Proposition 1 and Federal eral constitutional challenge in Craccford v. Bd. of 
Protection of State Constitutional Rights," North- Ed. ojLos Angeles, 458 U.S. 527 (1982). 
western University Law Review, 75 (November 4. Compare Commonwealth v. Triplet?, 462 Pa. 
1980): 685. 244,341 A.2d 62 (1975) with Pa.Const. Art. I, sec- 

2. What is the effect of an amendment such as tion 9, as amended. 
this? 

Florida v. Casal 
462 U.S. 636 (1983) 

PER CURIAM. 
The writ is dismissed as improvidently granted, it 

appearing that the judgment of the court below 
rested on independent and adequate state grounds. 

Chief Justice BURGER, concurring: 
The Court today concludes that the Florida Su- 

preme Court relied on independent and adequate 
state grounds when it affirmed the suppression over 
100 pounds of marijuana discovered aboard a fishing 
vessel-the evidence upon which respondents' con- 
victions for possession and importation of marijuana 
were based. The Florida Supreme Court did not ex- 
pressly declare that its holding rested on state 
grounds, and the principal state case cited for the 
probable cause standard, Florida v. Smith, 233 So.2d. 
396 (Fla.1970), is based entirely upon this Court's in- 
terpretation of the Fourth Amendment of the Fed- 
eral Constitution. I write not to challenge today's 
determination that the State Court relied on inde- 
pendent and adequate state grounds, however, but 
rather to emphasize that this Court has decided that 
Florida law, and not federal law or any decision of this 
Court, is responsible for the untoward result in this 
case. 

The two bases of state law upon which the Flor- 
ida Supreme Court appears to have relied are Art. 
1, sec. 12 of the State Constitution and Florida Stat- 
ute sec. 371.58 (1977), currently codified at Florida 
Statute sec. 327.56 (1983 Supp.). Article 1, sec. 12 of 
the Florida Constitution is similar to the Fourth 
Amendment of the Federal Constitution. I question 
that anything in the language of either the Fourth 
Amendment of the United States Constitution or 
Art. 1, sec. 12 of the Florida Constitution required 

suppression of the drugs as evidence. However, the 
Florida Supreme Court apparently concluded that 
state law required suppression of the evidence, inde- 
pendent of the Fourth Amendment of the United 
States Constitution. 

The people of Florida have since shown acute 
awareness of the means to prevent such inconsistent 
interpretations of the two constitutional provisions. 
In the general election of November 2,1982, the peo- 
ple of Florida amended Art. 1, sec. 12 of the State 
Constitution. That section now provides: 

This right shall be construed in confor- 
mity with the 4th Amendment to the United 
States Constitution, as interpreted by the 
United States Supreme Court. . . . 

Articles or information obtained in vio- 
lation of this right shall not be admissible in 
evidence if such articles or information 
would be inadmissible under decisions of the 
United States Supreme Court construing 
the 4th Amendment to the United States 
Constitution. 

As amended, that section ensures that the Florida 
courts will no longer be able to rely on the State Con- 
stitution to suppress evidence that would be admissi- 
ble under the decisions of the Supreme Court of the 
United States. 

With our dual system of state and federal laws, 
administered by parallel state and federal courts, dif- 
ferent standards may arise in various areas. But when 
state courts interpret state law to require more than 
the Federal Constitution requires, the citizens of the 
state must be aware that they have the power to 
amend state law to ensure rational law enforcement. 
The people of Florida have now done so with respect 
to Art. 1, sec. 12 of the State Constitution.. . . 



Discussion Notes 
1. Reread Paul Bator's criticism of Justices of 

the United States Supreme Court using their dis- 
sents to "campaign to enact into unreviewable 
state constitutional law" their views, on page 77. 
Would Bator criticize Chief Justice Burger's opin- 
ion? 

2. With respect to the Florida amendment, at 
what point in time are "decisions of the United 
States Supreme court construing the 4th Amend- 
ment" considered binding on the state courts? Are 
decisions after adoption of the amendment bind- 
ing? See Bernie v. State, 524 So.2d 988 (Fla.1988). 

3. For literature on this phenomenon, see 
Ronald K.L. Collins, "Foreword: Reliance on 
State Constitutions-Beyond the 'New Federal- 
ism'," University of Puget Sound Law Review 8 (Win- 
ter 1985): x-xi; James M. Fischer, "Ballot Proposi- 
tions: The Challenge of Direct Democracy to State 
Constitutional Jurisprudence," Hastings Constitu- 
tional Law Quarterly 11 (Fall 1983): 43; Donald E. 
Wilkes, Jr., "First Things Last: Amendomania and 
State Bills of Rights," Mississippi Law Journal 54 
(June 1984): 223; Janice C. May, "Constitutional 
Amendment and Revision Revisited" Publius: The 
Journal of Federalism 17 (Winter 1987): 169-79. 

Commonwealth v. Colon-Cruz 
393 Mass. 150,470 N.E.2d 116 (1984) 

LIACOS, Justice. 
In District Attorney for the Suffolk Dist. v. Watson, 

381 Mass. 648,411 N.E.2d 1274 (1980), this court de- 
clared unconstitutional the capital punishment stat- 
ute, c. 488 of the Acts of 1979. The court held that the 
penalty of death was impermissibly cruel under art. 
26 of the Declaration of Rights of the Massachusetts 
Constitution. That article then provided, in its en- 
tirety: "No magistrate or court of law, shall demand 
excessive bail or sureties, impose excessive fines, or 
inflict cruel or unusual punishments." 

On November 2, 1982, the voters approved a 
constitutional amendment which added a second and 
third sentence to art. 26: "No provision of the Consti- 
tution, however, shall be construed as prohibiting the 
imposition of the punishment of death. The general 
court may, for the purpose of protecting the general 
welfare of the citizens, authorize the imposition of 
the punishment of death by the courts of law having 
jurisdiction of crimes subject to the punishment of 
death." Art. 116 of the Amendments to the Massa- 
chusetts Constitution. This amendment had been 
adopted by joint sessions of the General Court in the 
years 1980 and 1982. 

On December 15,1982, both houses of the Gen- 
eral Court enacted c. 554 of the Acts of 1982, provid- 
ing for capital punishment in certain cases of murder 
in the first degree. The act was approved by the Gov- 
ernor on December 22, 1982, and took effect on 
January 1,1983, to apply to offenses committed on or 
after the effective date. St.1982, c. 554, sec. 8. . . . We 
conclude that art. 26 now prevents this court from 
construing any provision of the Massachusetts Con- 

stitution, including art. 26 itself, as forbidding the im- 
position of the punishment of death. We do not, 
however, see anything in the new language of art. 26 
which prevents us from invalidating a particular 
death penalty statute under the Massachusetts Con- 
stitution on a ground other than that the imposition 
of the punishment of death is forbidden. 

We do not consider that our invalidation of this 
statute is equivalent to prohibiting the imposition of 
the punishment of death. When, in Commonwealth v. 
Gagnon . . . we held that G.L. c. 94C, sec. 32 (a), was 
unconstitutionally vague and therefore was void, the 
Commonwealth lost the authority to execute the ten- 
year prison sentences which had been imposed on the 
defendants under that section. That result did not 
mean that we were construing either the United 
States Constitution or our own as prohibiting the im- 
position of ten-year sentences of imprisonment. 
Ten-year prison sentences are in themselves consti- 
tutional; the particular statutes which provide for 
them may be unconstitutional for a variety of rea- 
sons.' l 

"One of those reasons might be that, in particular circum- 
stances, a ten-year prison term is a cruel o r  unusual punish- 
ment. Likewise, we consider that the art. 26 ban against cruel 
o r  unusual punishment still may apply to a statute authoriz- 
ing the death penalty. Instead of operating to prohibit the 
imposition of the death penalty, however, art. 26 now oper- 
ates to regulate it. For instance, hypothetical statutes such as 
those described in note 14 infra still may be ruled unconsti- 
tutional under art. 26. Furthermore, a statute may be ruled 
unconstitutional under art. 26 although it might not be con- 
strued as unconstitutional under the Eighth Amendment to 
the United States Constitution. If the proponents of art. 116 
had wished to tie the standard of review under art. 26 to that 
under the Eighth Amendment, they wuld have done so. See 
Fla. Const. art. 1, sec. 12 (as amended Nov. 2, 1982). 



The first joint session of the General Court to 
adopt art. 116 did so on September 19, 1980, while 
Watson was pending before this court. The amend- 
ment was adopted in joint session by the next General 
Court on June 21, 1982. The sparse history of this 
amendment in the General Court sheds little light on 
the purpose for which it was adopted by either joint 
session. Nothing in that legislative history, however, 
indicates any notion that the amendment would 
shield all death penalty legislation from review under 
the Massachusetts Constitution. Nothing in the legis- 
lative history contradicts the natural inference that 
art. 116 was principally designed to overrule this 
court's interpretation of art. 26 as forbidding the 
death penalty and to forestall the possibility that any 
other provision of the Constitution would be inter- 
preted thus. . . . 

That inference is sustained by the summary of 
the proposed amendment which was circulated to the 
voters and was printed on the ballot in the manner re- 
quired by the Massachusetts constitution, art. 48, 
General Provisions 111 and IV of the Amendments, as 
amended by art. 74, sec. 4, and art. 108. That sum- 
mary read: "The proposed constitutional amendment 
would allow the legislature to enact laws authorizing 
the state courts to impose the death penalty on the 
conviction of crimes to  be specified by law. The pro- 
posed amendment would provide that no provision of 

the state constitution may in the future be construed 
as prohibiting the imposition of the punishment of 
death. A YES vote would change the state constitu- 
tion to allow the State Legislature to authorize the 
death penalty for crimes. A NO vote would not 
change the present prohibition against the death 
penalty." Nothing in the arguments for and against 
the amendment circulated to the voters concerned 
the total insulation of death penalty legislation from 
constitutional review.13 

The words of an amendment "are to be con- 
strued in such way as to carry into effect what seems 
to be the reasonable purpose of the people in adopt- 
ing them." Raymerv. Tax Comm'r, 239 Mass. 410,412, 
132 N.E. 190 (1921). The construction of art. 116 
which the Commonwealth urges us to adopt would 
mean that a statute establishing the death penalty for 
members of one particular race only or providing for 
the imposition of the death penalty without trial 
would be valid under the Massachusetts Constitu- 
tion. In the absence of any indication to the contrary 
in the language and history of the amendment, we 
cannot accept the Commonwealth's radical construc- 
tion of art. 116 as carrying into effect the reasonable 
purpose of the people.14 See People v. Superior Court 
of Santa Clara County, 31 Cal.3d 797, 806-809, 183 
Cal.Rptr. 800, 647 P.2d 76 (1982).15 

13These arguments were circulated to the voters in accor- 
dance with art. 48, General Provisions, IV. So also was the 
minority report of the joint Committee on Criminal Justice, 
which began, "Today the Joint Committee on Criminal Jus- 
tice recommends that, after 35 years, we reinstate the death 
penalty and that in order to do so we repeal the prohibition 
of it embodied in Article 26 of the Declaration of Rights." 
14The Commonwealth's construction of art. 116 also would 
mean that a statute authorizing the imposition of the death 
penalty for shoplifting or prescribing the use of torture to 
carry out a death sentence would be valid under the Massa- 
chusetts Constitution. Nothing in the language or history of 
art. 116 persuades us that the people intended it to have this 
consequence either. See note 11 supra. 
151n People v. Anderson, 6 Cal.3d 628, 100 Cal.Rptr. 152,493 
P.2d 880, cert. denied, 406 U.S. 958,92 S.Ct. 2060,32 L.Ed.2d 
344 (1972), the California Supreme Court held that death 
was an impermissibly cruel punishment under former art. 1, 
sec. 6, of the California Constitution, proscribing cruel or 
unusual punishment. In November, 1972, art. 1, sec. 27, of 
the California Constitution was enacted by initiative. It pro- 
vides: "All statutes of this state in effect on February 17, 
1972, requiring, authorizing, imposing, or relating to the 
death penalty are in full force and effect, subject to legisla- 
tive amendment or repeal by statute, initiative, or referen- 
dum. The death penalty provided for under those statutes 
shall not be deemed to be, or to constitute, the infliction of 
cruel or unusual punishments within the meaning of Article 
1, Section 6 nor shall such punishment for such offenses be 
deemed to contravene any other provision of this constitu- 
tion." 

In People v. Superior Cow? of Satita Clara County, supra, 
a majority of the California Supreme Court ruled unconsti- 
tutionally vague subdivision (aX14) of Penal Code sec. 190.2. 
That subdivision set forth as a "special circumstance[]" that 
"[tlhe murder was especially heinous, atrocious, or cruel, 
manifesting exceptional depravity." The penalty mandated 
under that section for a defendant found guilty of murder in 
the first degree in any case where that or any other special 
circumstance was charged and specially found to be true was 
death or confinement in State prison for a term of life, with- 
out possibility of parole. 

The court rested its decision on art. 1 secs 7(a) and 15, of 
the Constitution of the State of California, as well as on the 
due process clause of the Fourteenth Amendment to the 
United States Constitution. It rejected the State's argument 
that art. 1, sec. 27, of the California Constitution insulated 
from State constitutional review all statutes, substantive and 
procedural, relating to the death penalty and thus precluded 
the court from reviewing the subdivision at issue under the 
California Constitution. See People v. Superior Colirt of 
Sanfa Clara Cotcrlty, supra, 31 Cal.3d at 807-809, 183 
Cal.Rptr. 800,647 P.2d 76. The court stated that "[nlowhere 
in the section or the legislative history is there any indication 
that the drafters or proponents intended to affect the con- 
tinuing applicability of the state Constitution in death pen- 
alty trials insofar as the defect in the statute in question does 
not relate to the death penalty per se." Id. at 808, 193 
CaLRptr. 800,647 P.W 76. It also based its conclusion as to 
the intention behind sec. 27 on the absurd results which 
would be produced by the logical extension of the State's in- 
terpretation of the section. For example, the vagrancy law's 



The unconstitutionality of the questionedprovisions. 
The death penalty provisions enacted in St.1982, c. 
554, violate art. 12 of the Declaration of Rights of the 
Massachusetts Constitution. They impermissibly 
burden both the right against self-incrimination and 
the right to a jury trial guaranteed by that article. We 
base this conclusion on the fact that according to the 
terms of St.1982, c. 554, the death penalty may be im- 
posed, if at all, only after a trial by jury. Those who 
plead guilty in cases in which death would be a possi- 
ble sentence after trial thereby avoid the risk of being 
put to death. The inevitable consequence is that de- 
fendants are discouraged from asserting their right 
not to plead guilty and their right to demand a trial by 
jury.. . . 

HENNESSEY, Chief Justice (concurring). 
I concur in the opinion of the court. Under the 

recent amendment to art. 26, the death penalty itself 
is not forbidden by any provision of the State Constitu- 
tion. However, the amendment does not preclude 
consideration of the constitutionality of the statutory 
implementation of the death penalty. Under c. 554, a 
defendant who pleads guilty to murder in the first de- 
gree cannot be sentenced to death. Consequently, it 
is clear that any defendant who does not plead guilty, 
is found guilty after a trial, and is subsequently sen- 

tenced to death, has been, under art. 12 of the Decla- 
ration of Rights, unconstitutionally penalized for 
exercising his right to try his case rather than to plead 
guilty. This conclusion is unavoidable unless one dis- 
torts and "rewrites" in an impermissible manner the 
clear language of the legislation. 

I add that I should prefer that the court rests its 
conclusion of unconstitutionality upon the United 
States Constitution. If the court had done so, it would 
be unnecessary at this time to reach the issue of the 
scope and meaning of art. 116 of the amendments to 
the State Constitution. In United States v. Jackson, 
390 U.S. 570, 581, 88 S.Ct. 1209, 1216, 20 L.Ed.2d 
138 (1968), the Supreme Court stated: "Our problem 
is to decide whether the Constitution permits the es- 
tablishment of such a death penalty, applicable only 
to those defendants who assert the right to contest 
their guilt before a jury. The inevitable effect of any 
such provision is, of course, to discourage assertion of 
the Fifth Amendment right not to plead guilty and to 
deter exercise of the Sixth Amendment right to de- 
mand a jury trial." In a number of cases the Supreme 
Court has relied on the Jackson principle in vacating 
death sentences. . . . Chapter 554 suffers from the 
same defect found in Jackson and is clearly unconsti- 
tutional under the Fifth and Sixth Amendments to 
the Constitution of the United States. 

5(cont.) 
"common drunk" provision, which the court had deter- 
mined to be void for vagueness, precluding imposition of a 
county jail term, could not have been invalidated under the 
State Constitution if the penalty for being a "common 
drunk" had been death. Id. at 809, 183 CaLRptr. 800,647 
P.2d 76. 

At oral argument before us, the Commonwealth 
sought to distinguish the Californiacase in that thestatutory 
subdivision there ruled unconstitutional had to do with the 
process of determining guilt or innocence. See id. at 803,183 
CaLRptr. 800,647 P.2d 76. The Commonwealth conceded at 
oral argument that art. 116 does not insulate statutoryprovi- 

sions dealing with the process of determining guilt or inno- 
cence from State constitutional review. It stated that art. 116 
was wholly wncerned with disposition. 

Although the subdivision invalidated by the California 
court was concerned with the determination of guilt, the lan- 
guage of the court quoted above indicates that it considered 
more than just statutory provisions so wncerned to be sub- 
ject to State constitutional review. Furthermore, we see no 
more justification for interpreting art. 116 as insulating pro- 
visions dealing with sentencing from review under the Mas- 
sachusetts Constitution than for interpreting it as so 
insulating provisions dealing with the determination of 
guilt. See notes 11 and 14 supra. 

Discussion Notes minorities, can be overturned by a simple majority 
1. Why would Chief Justice Hennessey want of those voting on a state constitutional amend- 

to rest thecourt's decision on the federal constitu- ment? Is there any alternative? What pitfalls are 
tion? associated with alternatives? See May, "Constitu- 

2. Does it make sense that stateconstitutional tional Amendment and Revision Revisited," p. 
civil liberties decisions, many of which protect 178. 



Chapter 4 

State Constitutional Protections without 
Equivalent Federal Protection 



A. Introduction -Examples of Rights Protections not 
Contained in the Federal Constitution 

As we have seen, many of the classic federal con- 
stitutional rights have analogues in the state constitu- 
tions. These state provisions may be interpreted by 
the states to provide a greater measure of rights than 
similar or identical federal provisions. 

In addition, however, state constitutions contain 
many rights not even contemplated by the federal 
constitution. Examination of any state constitution 
will reveal numerous constitutional rights of an en- 
tirely different nature from those with which we are 
familiar. 

Would decisions based on such provisions always 
provide an "adequate and independent state ground" 
for the decision, thus precluding United States Su- 
preme Court review? 

Kluger v. White 
281 So. 2d l(F1a. 1973) 

ADKINS, Justice. 
This is an appeal from an order of dismissal en- 

tered for defendants and against plaintiff in this prop- 
erty damage action by the Dade County Circuit 
Court, specifically passing upon the constitutionality 
of Fla. Stat. sec. 627.738, F.S.A. We have jurisdiction 
pursuant to Fla.Const., art. V, sec. 3(b)(l), F.S.A. 

The cause of action arose from an automobile 
collision between a car owned by appellant, and 
driven by her son, and one owned by appellee, and 
driven by another person. The amended complaint 
filed by appellant alleged that the driver of appellee's 
car was negligent and had been formally charged with 
failure to yield the right of way; that there were dam- 
ages to appellant's car to the extent of $774.95; and 
that the fair market value of the car was $250.00. 

Appellant was insured with appellee, Manch- 
ester Insurance and Indemnity Company, but the 
policy did not provide for "basic or full" property 
damage coverage. . . . 

Fla.Stat. sec. 627.738, F.S.A., provides, in effect, 
that the traditional right of action in tort for property 
damage arising from an automobile accident is abol- 
ished, and one must look to property damage with 
one's own insurer, unless the plaintiff is one who 

(1) has chosen not to purchase property damage 
insurance, and 

(2) has suffered property damage in excess of 
$550.00. 

The appellant in the case sub judice falls into that 
class of accident victims with no recourse against any 
person or insurer for loss caused by the fault of an- 
other, taking her allegations as true. She did not 
choose to purchase either "full or basic coverage for 
accidental property damage" to her automobile, and 
her damages were the fair market value of her auto- 
mobile since repair costs cannot be recovered where 
they exceed the fair market value of the automobile 
before the collision. . . . 

Appellant has raised numerous constitutional 
challenges to Fla.Stat sec. 627.738, F.S.A. As appel- 
lant points out in her brief, the issues are limited to 
the single statute dealing with property damage, and 
the remainder of the Florida Automobile Repara- 
tions Act is not under consideration in the case sub 
judice. 

It is likewise unnecessary for this Court to con- 
sider but one of the constitutional issues raised byap- 
pellant, for we find, as explained below, that Fla.Stat. 
sec. 627.738, F.S.A., fails to comply with a reasonable 
interpretation of Fla.Const., art. I, sec. 21, F.S.A., 
which reads as follows: 



The courts shall be open to every person 
for redress of any injury, and justice shall be 
administered without sale, denial or delay. 

This Court has never before specifically spoken 
to the issue of whether or not the constitutional guar- 
antee of a "redress of any injury" (Fla.Const., art. I, 
sec. 21, F.S.A.) bars the statutory abolition of an ex- 
isting remedy without providing an alternative pro- 
tection to the injured party. 

Corpus Juris Secundum provides: 

A constitutional provision insuring a 
certain remedy for all injuries or wrongs 
does not command continuation of a specific 
statutory remedy. However, in a jurisdiction 
wherein the constitutional guaranty applies 
to the legislature as well as to the judiciary, . . 
. it has been held that the guaranty precludes 
the repeal of a statute allowing a remedy 
where the statute was in force at the time of 
the adoption of the Constitution. Further- 
more, . . . the guaranty also prevents, in some 
jurisdictions, the total abolition of a 
common-law remedy. 

16A C.J.S. Constitutional Law sec. 710, pp. 
1218-1219. 

This Court has held that the Declaration of 
Rights of the Constitution of the State of Florida 
does apply to State government and to the Legisla- 
ture. Spafford v. Brevard County, 92 Fla. 617,110 So. 
451 (1926). The right to a cause of action in tort for 
negligent causation of damage to an automobile in a 
collision was recognized by statute prior to the adop- 
tion of the 1968 Constitution of the State of Florida, 
as evidenced by the fact that Fla.Stat. sec. 627.738, 
F.S.A., the statute under attack, specifically exempts 
owners and drivers of automobiles from tort liability 
for such damages. In addition, the cause of action for 
damage to property by force or violence-trespass vi 
et armis-was one of the earliest causes of action rec- 
ognized at English Common Law. 

It is essential, therefore, that this Court consider 
whether or not the Legislature is, in fact, empowered 
to abolish a common law and statutory right of action 
without providing an adequate alternative. 

Upon careful consideration of the requirements 
of society, and the ever-evolving character of the law, 
we cannot adopt a complete prohibition against such 
legislative change. Nor can we adopt a view which 
would allow the Legislature to destroy a traditional 
and long-standing cause of action upon mere legisla- 
tive whim, or when an alternative approach is avail- 
able. 

We hold, therefore, that where a right of access 
to the courts for redress for a particular injury has 

been provided by statutory law predating the adop- 
tion of the Declaration of Rights of the Constitution 
of the State of Florida, or where such right has be- 
come a part of the common law of the State pursuant 
to Fla.Stat. sec. 2.01, F.S.A., the Legislature is with- 
out power to abolish such a right without providing a 
reasonable alternative to protect the rights of the 
people of the State to redress for injuries, unless the 
Legislature can show an overpowering public neces- 
sity for the abolishment of such right, and no altera- 
tive method of meeting such public necessity can be 
shown. 

It is urged that this Court has previously ap- 
proved action by the Legislature which violated the 
rule which we have laid down. We disagree. 

In McMiNan v. Nelson, 149 Fla. 334, 5 So.2d 867 
(1942). this Court approved the so-called "Guest 
Statute" which merely changed the degree of negli- 
gence necessary for a passenger in an automobile to 
maintain a tort action against the driver. It did not 
abolish the right to sue, and does not come under the 
rule which we have promulgated. 

Workmen's compensation abolished the right to 
sue one's employer in tort for a job-rclated injury, but 
provided adequate, sufficient, and even preferable 
safeguards for an employee who is injured on the job, 
thus satisfying one of the exceptions to the rule 
against abolition of the right to redress for an injury. 

The Legislature in 1945 enacted Fla.Stat. Ch. 
771, F.S.A., which abolishes the rights of action to 
sue for damages for alienation of affections, criminal 
conversation, seduction or breach of promise. This 
Court upheld the validity of the chapter in Rotwein v. 
Gersten, 160 Fla. 736, 36 So.2d 419 (1948). The 
Court opined: 

The causes of action proscribed by the 
act under review were a part of the common 
law and have long been a part of the law of 
the country. They have no doubt served a 
good purpose, but when they become an in- 
strument of extortion and blackmail, the legisla- 
ture has the power to, and may, limit or abolish 
them. 
(Emphasis supplied) (p. 421) 

Thus, in abolishing the right of action for aliena- 
tion of affections, etc., the Legislature showed the 
public necessity required for the total abolition of a 
right to sue. 

The Legislature has not presented such a case in 
relation to the abolition of the right to sue an auto- 
motive tortfeasor for property damage. Nor has alter- 
native protection for the victim of the accident been 
provided, as evidenced by the facts here before the 
Court. 



Had the Legislature chosen to require that ap- 
pellant be insured against property damage loss-as 
is, in effect, required by F1a.Stat. sec. 627.733, F.S.A., 
with respect to other possible damages-the issues 
would de different. A reasonable alternative to an ac- 
tion in tort would have been provided and the issue 
would have been whether or not the requirement of 
insurance for all motorists was reasonable. That issue 
is not before us. 

Retaining the right of action for damages over 
$550.00 (Fla.Stat. sec. 627.738(5), F.S.A.) does not 
correct the constitutional infirmity, but merely gives 
rise to another argument, that appellant has been de- 
prived of the equal protection of the law solely on the 
basis of the value of her automobile in violation of 
Fla.Const., art. I, sec. 2, F.S.A., and U.S.Const., 
amend. XIV, sec. 1. It is unnecessary to reach the 
merits of this contention because the statute under 
consideration has already failed constitutional mus- 
ter on other grounds. 

BOYD, Justice (dissenting): 
I dissent. 
The judgment of the trial court should be af- 

firmed for the following reasons: 

The second reason we should affirm the judg- 
ment of the trial court reaches the Constitutional 
question involved. The question as to the constitu- 
tionality of the section of the statute denying plaintiff 
the opportunity to sue defendant White, on the 
ground that plaintiff had declined to purchase her 
own collision insurance, and was, therefore, her own 
insurer to the extent of $550.00. is one of great impor- 
tance. 

Plaintiff claims that the statute, by denying her 
the opportunity to litigate against defendant White, 
violates sec. 21 of Article I of the Constitution of the 
State of Florida, by denying "redress for an injury." 
This Court must determine whether the statute does 
indeed deny access to the courts in such a manner as 
to conflict with the foregoing constitutional provi- 
sion. Obviously, a literal and dogmatic construction 
of said provision would deny both the legislature and 
the Court the power to impose reasonable and logical 
limitations on the constitutional right to use the 
courts of Florida. It, of course, is assumed that the 
citizens who adopted the 1968 Constitution intended 
that the language therein be given the same construc- 
tion as similar language in the prior Constitution of 
1885. 

This Court has held that the right to maintain liti- 
gation is not absolute but, rather, is subject to reason- 
able restraints. We have repeatedly upheld statutes 
of limitation, which prevented aggrieved persons 

from litigating for redress of injury, unless the suits 
were filed within a time specified by Statute. 

In some instances, we have followed the princi- 
ples of the Common Law to bar certain actions 
where, admittedly, wrongs have occurred. In Orefice 
v. Albert, we noted that: 

It is an established policy, evidenced by 
many decisions, that suits will not be allowed 
in this state among members of a family for 
tort. Spouses may not sue each other, nor 
children their parents. The purpose of this 
policy is to protect family harmony and re- 
sources. . . . 

In other instances, the law of Florida contains 
many decisions which have upheld the constitutional 
validity of legislation modifying Common Law causes 
of action. In most of those decisions, the party pre- 
senting a constitutional challenge presented argu- 
ments similar to those of plaintiff in the present case. 
For example, in Rotwein v. Gersten, legislation 
which completely abolished the causes of action for 
alienation of affections, criminal conversation, se- 
duction, and breach of contract to marry was held to 
be proper and not prohibited by constitutional limita- 
tion. In Rotwein, this Court clearly stated that an indi- 
vidual does not have a vested interest or property 
right in a Common Law cause of action, and further 
noted that when a Common Law cause of action be- 
comes an instrument of abuse, the legislature can en- 
act the necessary modifications. 

The Florida "Guest Statute" was also upheld in 
the face of constitutional attacks prior to its recent re- 
peal by the Legislature. Prior to the enactment of the 
"Guest Statute," an individual could maintain a Com- 
mon Law cause of action for the negligence of a 
driver of the vehicle in which he was riding. The 
"Guest Statute" modified such cause of action by re- 
lieving the driver from tort liability for ordinary negli- 
gence. In McMillan v. Nelson, constitutional 
challenges were presented, urging, among other 
things, that the legislation deprived individuals of 
remedy under law, and violated equal protection and 
due process requirements. This Court rejected such 
arguments, and upheld the validity of the statute. 

Finally, another instance of the latter type is the 
Workmen's Compensation Act. Under that Act, an 
injured workman is provided a schedule of benefits 
from his employer without reference to the cause of 
injuries arising out of the course of his employment. 
The concept of "fault" has been eliminated. Despite 
the fact that they modify Common Law causes of ac- 
tion, such laws have universally been held to be a le- 
gitimate and constitutional exercise of legislative 
power. 



Recently, in the landmark decision of Pinnick v. to recover for collision damage only when such dam- 
Cleary12 the Supreme Judicial Court of Massachu- age exceeds $550.00, the Massachusetts law, in an 
setts upheld that state's newly-enacted no-fault in- analogous manner, provided that those who elected a 
surance law. As Florida's law provides that those who deductible in their compu[sory medical pay- 
declineto~urchase~ro~erl~ insurance coverage may sue merits coverage, could sue to recover for "pain and suf- 

fering" only when total medical expenses exceeded 
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court" provisions such as Florida's apply to? cess to court provisions and their judicial applica- 
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Saylor v. Hall 
497 S.W.2d 218 (Ky. 1973) 

REED, Justice. 

The operative facts are: In May 1955, the defen- 
dant, E.H. Hall, a builder, completed construction of 
a house on a lot he owned. Shortly thereafter, he sold 
the house and lot to the defendants, Thomas and 
Kathlyn Johnson, who thereafter owned and con- 
trolled the property. The house was originally occu- 
pied in June 1955, when the improvements had been 
substantially completed. In July 1969, James Saylor 
and his wife rented the property from the Johnsons 
and moved in. The Saylors had two children, Jimmy, 
then age 6, and Marvin, then age 4. Four mouths 
later, while the Saylor children were sitting on the 
floor watching television, a stone fireplace and man- 
tel located in the room collapsed; Jimmy was crushed 
to death, and Marvin was severely injured. 

In July 1970, within one year of the date of the ac- 
cident, James Saylor as personal representative of his 
dead son, Jimmy, and Marvin, through his father, 
James, as next friend, instituted this lawsuit against 
the Johnsons and Hall. The suit alleged that Jimmy's 
death and Marvin's personal injuries were caused by 
the negligence of Hall, the builder, and by the negli- 
gence of the Johnsons who had leased the property to 
the Saylors. The defendants filed motions for sum- 
mary judgment. The evidentiary material produced 
demonstrated that the plaintiffs had evidence that 
Hall installed the braces on the mantel in a negligent 

and unworkmanlike manner, and that the Johnsons 
knew or should have known of the dangerous but hid- 
den condition created, and yet did not correct it or 
warn the Saylors of its existence. The trial judge did 
not reach the merits concerning the triability of the 
lawsuit. He decided that action against Hall, the 
builder, was barred by limitations because of the pro- 
visions of KRS 413.120(14) and KRS 413.135. From 
this order of dismissal of the builder, the plaintiffs ap- 
pealed, after meeting the procedural requisites for 
such action. 

In 1964, the General Assembly carved out for 
different treatment from other actions for personal 
injuries, those where the claim was against "the 
builder of a home or other improvements." KRS 
413.120(14). This statute provides that such an action 
must be commenced with five years after the cause of 
action accrues, and [the] "cause of action shall be 
deemed to accrue at the time of original occupancy of 
the improvements which the builder caused to be 
erected." Ibid. 

The builder's potential liability was again the 
subject of legislative concern in 1966 when a more ex- 
pansive statute, KRS 413.135, was enacted. It pro- 
vided in part that no tort action forpersonal injuries or 
for wrongful death arising out of "deficiency" in con- 
struction of any improvement to real property could 
be brought against the builder after the expiration of 
five years following the "substantial completion of 
such improvement." Both of these statutes were ex- 
pressed as parts of the general chapter on limitations 
of act ions. 

The plaintiffs argue that the application of these 
two statutes to bar their claims violates the Constitu- 
tion of the United States and particularly the Due 
Process and Equal Protection Clauses of the Four- 



teenth Amendment. They also assert application of 
the questioned statutes to their causes of action is 
prohibited by numerous sections of the Constitution 
of Kentucky. We find it necessary, however, to con- 
sider only the effect of sections 14,54, and 241 of the 
Kentucky Constitution as they have been judicially 
construed. 

The defendant points out that substantially simi- 
lar statutes have been adopted in 31 other states, and 
have been held valid by each state court of last resort 
that has considered them except in one instance. The 
defendant's arguments are: that the legislature may 
abolish old common law rights of action or create new 
ones; that it may enact statutes of "ultimate repose"; 
and that it may reasonably and rationally classify legal 
areas to be protected in order to achieve a permissi- 
ble legislative objective in the manner provided by 
the concerned statutes. Nevertheless, the defendant 
concedes, tacitly if not explicitly, the Kentucky legis- 
lature has no constitutional power to extinguish 
common-law rights of action for negligence, but 
counters with the assertion that no such right of ac- 
tion for negligence against a builder existed at the 
time the questioned statutes were enacted, and, 
therefore, the legislature was free to act. Here, in our 
judgment, lies the heart of the issue to be decided. If 
the defendant is wrong in his assertion of the nonex- 
istence of a right of action for negligence against the 
builder under the circumstances present when the 
statutes were passed, then the application of these 
statutes to the plaintiff's claim is constitutionally im- 
permissible in this state. 

Section 14 of the Constitution of Kentucky 
states: 

All courts shall be open and every per- 
son, for an injury done him in his lands, 
goods, person or reputation, shall have rem- 
edy by due course of law, and right and jus- 
tice administered without sale, denial or 
delay. 
(italics supplied). 

This section was held to apply to the legislative 
branch of government as well as to the judicial in 
Commonwealth v. Werner, Ky., 280 S.W.2d 214 
(1955). Section 54 of the same Constitution states: 

The General Assembly shall have no 
power to limit the amount to be recovered 
for injuries resulting in death, or for injuries to 
person or property. (italics supplied). 

The Kentucky Constitution in Section 241 states: 

Whenever the death of a person shall 
result from an injury inflicted by negligence or 
wrongful act, then, in every such case, dam- 
ages may be recovered for such death from 
the corporations and persons so causing the 
same. Until otherwise provided by law, the 
action to recover such damages shall in all 
cases be prosecuted by the personal repre- 
sentative of the deceased person. The Gen- 
eral Assembly may provide how the recovery 
shall go and to whom it belongs; and until 
such provision is made the same shall form 
part of the personal estate of the deceased 
person. 
(italics supplied). 

Thiscourt construed section 241 in 1911 to mean 
that ". . . it is not within the power of the legislature to 
deny this right of action. The section is as comprehen- 
sive as language can make it. The words 'negligence' 
and 'wrongful act' are sufficiently broad to embrace 
every degree of tort that can be committed against 
the person. . . ." Britton's Adm'r v. Samuels, 143 Ky. 
129, 136 S.W. 143. 

Kentucky has no guest-passenger automobile 
statute, not because of legislative inaction, but be- 
cause such a statute was voided as violative of our 
state Constitution. In the decision, section 54 played 
a prominent part. In Ludwig v. Johnson et al. 243 Ky. 
533, 49 S.W.2d 347 (1932), this court struck down a 
statute that prohibited recovery by a guest passenger 
in an automobile against the owner or host driver for 
personal injuries or death resulting from the driver's 
negligence. Recovery was permitted by the statute 
only in the instance of intentional conduct. The 
court's holding was: "The [automobile guest-passen- 
ger] statute under consideration violates the spirit of 
our Constitution as well as its letter as found in sec- 
tions 14,54 and 241. It was the manifest purpose of 
the framers of that instrument to preserve and per- 
petuate the common law right of a citizen injured by 
the negligent act of another to sue to recover dam- 
ages for his injury." 

The defendant builder concedes that our legisla- 
ture cannot abolish a common-law right of action for 
negligence. It is his contention, however, that at the 
time the questioned statutes were enacted, there was 
no existing right of action for negligence in this state 
where the plaintiff was a third party and the defen- 
dant was a builder whose work had been completed 
and accepted by the owner with whom he had con- 
tracted. 

Returning now to the principle that we discussed 
in the opening of this opinion, we conclude that it is 
unnecessary in this case to delineate or define the 



outer limits of a builder's liability in 1964 in Kentucky 
to a third party injured by the negligence of the 
builder whose work had been completed and ac- 
cepted by the owner. We are satisfied that, under the 
precise facts of this case, the builder at that time was 
at the least subject to liability to third parties for neg- 
ligent construction, though completed and accepted, 
that created a latent defect in a stone mantel and fire- 
place in a home where innocent third parties on the 
property could foreseeably be injured by such dan- 
gerous and concealed condition. Therefore, we hold 
that there was an existing right of action in this state 
for the type of negligence claimed in this lawsuit 
when the questioned statutes were enacted. 

The legislature's power to enact statutes of limi- 
tation governing the time in which a cause of action 
must be asserted by suit is, of course, unquestioned. 
In this state, however, it is equally well settled that 
the legislature may not abolish an existing common- 
law right of action for personal injuries or wrongful 
death caused by negligence. KRS 413.120 (14) pro- 
vides than an action for personal injuries caused by 
the negligence of the builder of a home must be 
brought within five years, and the "cause of action 
shall be deemed to accrue at the time of original oc- 
cupancy of the improvements which the builder 
caused to be erected." KRS 413.135(1) provides, in 
part, that no action "sounding in tort" resulting from 
"deficiency" in the construction of any improvement 
to real property or "for injury to the person or for 
wrongful death arising out of any such deficiency," 
shall be brought against the builder after the expira- 
tion of five years following "the substantial comple- 
tion of such improvement." In our view the 
application of these statutory expressions to the 
claims here asserted destroys, pro tanto, a common- 

law right of action for negligence that proximately 
causes personal injury or death, which existed at the 
times the statutes were enacted. The statutory ex- 
pressions as they related to actions based on negli- 
gence perform an abortion on the right of action, not 
in the first trimester, but before conception. 

The right of action for negligence proximately 
causing injury or death, which is constitutionally pro- 
tected in this state, requires more than mere conduct 
before recovery can be attempted. Recovery is not 
possible until a cause of action exists. A cause of ac- 
tion does not exist until the conduct causes injury that 
produces loss or damage. The action for negligence 
evolved chiefly out of the old common-law form of 
action on the case, and it has always retained the rule 
of that action, that proof of damage was an essential 
part of the plaintiff's case. See Prosser, Handbook of 
the Law of Torts, section 30, page 143 (4th Edition 
1971). Indeed, the Supreme Court of New Jersey re- 
alized the relevance of this consideration in the re- 
cent case cited by the defendant builder in support of 
his argument on another phase of the case. See 
Rosenberg v. Town of North Bergen, 61 N.J. 190,293 
A.2d 662,666 (1972). 

"It is not within the power of the legislature, un- 
der the guise of a limitation provision, to cut off an ex- 
isting remedy entirely, since this would amount to a 
denial of justice, and, manifestly, an existing right of 
action cannot be taken away by legislation which 
shortens the period of limitation to a time that has al- 
ready run." 51 Arn.Jur.2d, Limitations of Actions, 
section 28, page 613. Surely then, the application of 
purported limitation statutes in such manner as to 
destroy a cause of action before it legally exists can- 
not be permissible if it accomplishes destruction of a 
constitutionally protected right of action. 

Discussion Notes 

1. The court quotes section 54 of the Kentucky 
Constitution. Why would such provisions be in 
state constitutions? 

2. These access to court issues illustrate only 
one of numerous state constitutional rights which 
have no federal analogue. Another example would 
be state "Equal Rights Amendments." See gen- 

erally, Comment, "Equal Rights Provisions: The 
Experience Under State Constitutions," California 
Law Review, 65 (September 1977): 1086; Robert F. 
Williams, "Equality Guarantees in State Constitu- 
tional Law," Texas Law Review, 63 (MarchIApril 
1985): 1212-14; Note, "Rediscovering the New Jer- 
sey E.R.A.: The Key to Successful Sex Discrimina- 
tion Litigation," Rutgers Law Journal 17 (Winter 
1986): 253. 

male guards to duties which involve frisking male 
prisoners or observation of prisoners in showers or 

Sterling v. Cupp 
290 Or. 611, 625 P.2d 123 (1981) 

toilets, or for such other relief as the court deemed 
proper. After allowing a number of female correc- 
tions officers to intervene as parties defendant, the 
court enjoined defendants c " ~ ~  and Watson from 

LINDE, Justice. "assigning female correctional officers to any posi- 
Plaintiffs, who are male inmates of the Oregon tion in which the job description or actual duties in- 

State Penitentiary, sued to enjoin Superintendent clude frisks or patdowns of male prisoners, except in 
Cupp and other prison officials from assigning fe- emergency situations. . . ." 



The Oregon Constitution long has included in its 
Bill of Rights, besides the prohibition of cruel and un- 
usual punishments, no less than five such provisions 
that have no federal parallel. It undertakes to guar- 
antee that punishment shall be designed for reforma- 
tion and not "vindictive justice"6 and shall not reach 
beyond the guilty individual,7 to forbid excessive fines 
and disproportionately heavy penalties,s and, most 
relevant here, to confine "rigorous" treatment of 
prisoners within constitutional bounds of necessity. 
0r.Const. Art. I, sec. 13.9 

"No person arrested, or confined in jail, shall be 
treated with unnecessary rigor." 

"Excessive bail shall not be required, nor exces- 
sive fines imposed. Cruel and unusual punishments 
shall not be inflicted, but all penalties shall be pro- 
portioned to the offense. . . ." 

Provisions like these have antecedents as early as 
New Hampshire's 1783 constitution, coming to Ore- 
gon by way of Ohio and Indiana. They reflect a wide- 
spread interest in penal reform in the states during 
the post-Revolutionary decades. The clauses are not 
as universal as more familiar parts of the bills of 
rights, and ideas of humanitarian "reform" have 
changed with time and among the states. The Penn- 
sylvania Constitution, among the first, provided that 
the penal laws were to be reformed and punishments 
made less "sanguinary" (i.e. bloody) by substituting 
imprisonment at hard labor, open for observation by 
the public. Penn. Frame of Government secs. 38,39 
(1776). Practice often did not follow aspirations. 
Even in theory, a "Golden Age of Penology" could 
not be discerned before the 1870's. In 1870 the Ten- 
nessee Constitution provided for "the erection of 
safe and comfortable prisons, the inspection of pris- 
ons, and the humane treatment of prisoners." 
Tenn.Const. Art. I, sec. 32. But while constitutional 
texts differ the present point is that many states 
thought a commitment to humanizing penal laws and 
the treatment of offenders to rank with other princi- 
ples of constitutional magnitude independently of 
any concern of the Congress or of Madison's Bill of 
Rights. The same commitment took the form of two 
interstate compacts adopted by Oregon and enacted 
as statutes, which provide that inmates of correc- 

60r.Const. Art. I, sec. 15: 

"Laws for the punishment of crime shall be 
founded on the principles of reformation, and not 
of vindictive justice." 

70r.Const.Art. I, sec. 25: 

"No conviction shall work corruption of 
blood, or forfeiture of estate." 

eOr.Const. Art. I, sec. 16: 
gOr.Const. Art. I, sec. 13: 

tional institutions "shall be treated in a reasonable 
and humane manner." ORS 421.245, Art. IV(5); 
ORS 421.284, Art. IV(e). Oregon's article I, section 
13 is in this tradition.15 

It may well be that the interest asserted by the 
prisoners in this case can be brought within one of the 
kinds of "privacy" said to be protected by unex- 
pressed penumbras of the United States Constitu- 
tion.. . . But in three respects the guarantee not to be 
"treated with unnecessary rigor" in Oregon's article 
I, section 13, is a more cogent premise than such a 
federal "right of privacy." 

First, it has an unquestioned source in a provi- 
sion expressly included in the political act of adopting 
the constitution. 

Second, that provision is addressed specifically to 
the treatment of persons "arrested, or confined in 
jail." Unlike rights of privacy, there can be no argu- 
ment that rights under this guarantee are forfeited by 
conviction of crime or under lawful police custody, as 
those are the circumstances to which its protection is 
directed. 

Third, "privacy" poses the paradox that its elas- 
ticity in the face of important public policies contra- 
dicts its theoretical premise as a right so fundamental 
as to be implied in the national Constitution; by con- 
trast, article I, section 13, itself makes necessity the 
test of the practice it controls. 

For these reasons, although in this case the con- 
siderations under "privacy" or under article I, section 
13, are much the same, we proceed under the section 
of our own constitution directly addressed to prison 
~ractices. 

11. Opposite-Sex Search as Indignity 
The guarantee against "unnecessary rigor" is not 

directed specifically at methods or conditions of 
"punishment," which are the focus of article I, sec- 
tions 15 and 16, as section 13 extends to anyone who is 
arrested or jailed; nor is it a standard confined only to 
such historically "rigorous" practices as shackles, the 
ball and chain, or to physically brutal treatment or 
conditions, though these are the most obvious exam- 
ples. Thus the Indiana Supreme Court wrote, in sus- 
taining a conviction of police officers for assault and 
battery on a prisoner: 

The law protects persons charged with 
crime from ill or unjust treatment at all 

'5Equivalent clauses are found also in Georgia Const. sec. 
2-114 (1976) (". . . nor shall any person be abused in being 
arrested, while under arrest, or in prison"); Tenn.Const. Art. 
I, sec. 13 (1980); Utah Const. Art. I, sec. 9 (1971); Wyo.Const. 
Art. I, sec. 16 (1977) ("No person arrested and confined in 
jail shall be treated with unnecessary rigor. The erection of 
safe and comfortable prisons, and inspection of prisons, and 
the humane treatment of prisoners shall be provided for."). 



times. Only reasonable and necessary force 
may be used in making an arrest, . . . 'no per- 
son arrested, or confined in jail, shall be 
treated with unnecessary rigor,' section 15, 
art. I, Const. . . . 'While the law protects the 
police officer in the proper discharge of his 
duties, it must at the same time just as effec- 
tively protect the individual from the abuse 
of the police.' 

U.S. v. Pabalan (1917) 37 Philippine 352, 354." 

Bonahoon v. State, 203 Ind. 51,178 N.E. 570,571,79 
A.L.R. 453,456 (1931). "Unnecessary rigor" is not to 
be equated only with beatings or other forms of bru- 
tality. Thus Georgia's phrasing of the constitutional 
clause, supra note 15, is simply that prisoners shall 
not "be abused." Since it is "unnecessary" rigor that is 
proscribed, the first question under this clause is 
whether a particular prison or police practice would 
be recognized as an abuse to the extent that it cannot 
be justified by necessity. 

TONGUE, Justice, specially concurring. 
I concur in the result reached by the majority in- 

sofar as it holds that male prisoners cannot be sub- 
jected to searches by female guards involving 
touching of genital or anal areas except in emergen- 
cies. I do not, however, agree with the grounds on 
which the majority opinion is based, not only because 
I believe them to be wrong, but also because they are 
based upon a theory wholly different from the theory 
on which the case was both tried and appealed to the 
Court of Appeals. 

2. The constitutional right of prisoners to be pro- 
tected from"treatment with unnecessary rigor" as a 
ground to prohibit 'batdown" searches by guards of the 
opposite sex. 

The opinion by the majority is indeed a scholarly 
opinion. I do not, however, agree with the majority in 
its holding that prisoners have a constitutional right 
under Article I, sec. 13 of the Oregon Constitution to 
protection against such searches. It may be, for rea- 
sons stated by the majority, that to hold that prisoners 
have a constitutional "right of privacy" is to adopt a 
concept subject to the criticism that "[a] concept in 
danger of embracing everything is a concept in dan- 
ger of conveying nothing," and that the law should 
not "pay [such] a price in clarity and cogency," as 
stated by the majority. (P. 127). 

To me, however, the concept that a prisoner's 
constitutional right to be protected against treatment 
with "unnecessary rigor" is subject to much the same 
criticism particularly when extended to what prison- 
ers may consider to be "unnecessary" searches. I am 
also concerned that to confer upon prisoners a consti- 
tutional right to object to such searches may open a 
Pandora's Box from which prisoners may, by habeas 
corpus or otherwise, deluge the courts with litigation 
based upon claims that many of the rules and prac- 
tices customary in the operation of penal institutions 
are "unnecessarily rigorous." 

If required to choose between a constitutional 
"right of privacy" and a constitutional right to object 
to "treatment" which is "unnecessarily rigorous," I 
would choose the former for the reasons stated by the 
majority opinion of the Court of Appeals, despite its 
conceptual problems. 

Discussion Notes 
ality of Capital Punishment in Oregon," Wil- 

l. Reread the five provisions of the Oregon lamette Law Review 16 (Winter 1979): 30-52. 
Constitution set forth in the court's footnotes on 2. Georgia's constitutional provision, referred 
page 162. What influence might they have in issues to by Justice Linde, is discussed by Dorothy T. 
such as those raised in Cooper v. Morin, p. 84, Beasley, "The Georgia Bill of Rights: Dead or 
or in death penalty cases? Seegenerally, Stephen Alive?" Emory Law Journal 34 (Spring 1985): 
Kanter, "Dealing With Death: The Constitution- 380-415. 

privacy receives special protection. This court has 
consistently recognized that the home is constitution- 

Ravin v. State ally protected from unreasonable searches and sei- 

537 P.2d 494 (Alaska 1975) zures, reasoning that the home itself retains a 
protected status under the Fourth Amendment and 
Alaska's constitution distinct from that of the occu- 

XI * * * * pant's person. The privacy amendment to the Alaska 
Constitution was intended to give recognition and 

In Alaska we have also recognized the distinctive protection to the home. Such a reading is consonant 
nature of the home as a place where the individual's with the character of life in Alaska. Our territory and 



now state has traditionally been the home of people 
who prize their individuality and who have chosen to 
settle or to continue living here in order to achieve a 
measure of control over their own lifestyles which is 
now virtually unattainable in many of our sister 
states. 

The home, then, carries with it associations and 
meanings which make it particularly important as the 
situs of privacy. Privacy in the home is a fundamental 
right, under both the federal and Alaska constitu- 
tions. We do not mean by this that a person may do 
anything at anytime as long as the activity takes place 
within a person's home. There are two important 
limitations on this facet of the right to privacy. First, 
we agree with the Supreme Court of the United 
States, which has strictly limited the Stanley guaran- 
tee to possession for purely private, noncommercial 
use in the home. And secondly, we think this right 
must yield when it interferes in a serious manner with 

with the public welfare. No one has an absolute right 
to do things in the privacy of his own home which will 
affect himself or others adversely. Indeed, one aspect 
of a private matter is that it is private, that is, that it 
does not adversely affect persons beyond the actor, 
and hence is none of their business. When a matter 
does affect the public, directly or indirectly, it loses its 
wholly private character, and can be made to yield 
when an appropriate public need is demonstrated. 

Thus, we conclude that citizens of the State of 
Alaska have a basic right to privacy in their homes un- 
der Alaska's constitution. This right to privacy would 
encompass the possession and ingestion of sub- 
stances such as marijuana in a purely personal, non- 
commercial context in the home unless the state can 
meet its substantial burden and show that proscrip- 
tion of possession of marijuana in the home is sup- 
portable by achievement of a legitimate state 

the hkalth, safety, rights and privileges of others or interest. - 
- 

Discussion Notes 
1. A number of states, like Alaska, have spe- 

cific privacy provisions in the texts of their state 
constitutions. See Note, "Toward a Right of Pri- 
vacy as a Matter of State Constitutional Law," 
Florida State University Law Review 5(Fall 1977): 
631; Gerald B. Cope, Jr., "To Be Let Alone: 
Florida's Proposed Right of Privacy," Florida State 
University Law Review, 6 (Summer 1978): 671. 

2. The New Jersey Constitution, along with 
several others, guarantees the right to organize 
and bargain collectively for public and private em- 
ployees. See Richard A. Goldberg and Robert F. 
Williams, "Farmworkers' Organizational and Col 

lective Bargaining Rights in New Jersey: Imple- 
menting Self-Executing State Constitutional 
Rights," Rutgers Law Journal 18 (Summer 1987): 
729; Comment, "State Constitutional Right to 
Damages for Private Discrimination in Employ- 
ment," DePaul Law Review 28 (Fall 1978): 229. 

3. See also Michael L. Perlin, "State Constitu- 
tions and Statutes as Sources of Rights for the 
Mentally Disabled: The Last Frontier? Loyola of 
Los Angeles Law Review 20 (June 1987): 1249; Riv- 
ers v. Karz, 67 N.Y. 2d 485,495 N.E. 2d 337 (1986) 
(state constitutional right of involuntarily commit- 
ted mental patients to refuse antipsychotic drugs). 

Tucker v. Toia 
43 N.Y. 2d 1,371 N.E. 2d 449 (1977) 

GABRIELLI, J. 
The Commissioner of the State Department of 

Social Services appeals directly to this court . . . from 
a judgment of the Supreme Court . . . declaring sec- 
tion 15 of chapter 76 of the Laws of 1976 (now a part 
of Social Services Law, sec. 158), to be unconstitu- 
tional, and enjoining its implementation and enforce- 
ment. We affirm the judgment appealed from, on the 
ground that the challenged section constitutes a sub- 
stantive violation of section 1 of article XVII of the 
New York State Constitution. 

New York residents under the age of 21 who are 
in need of public assistance normally receive aid 

through either the Federally subsidized Aid to Fami- 
lies with Dependent Children Program (AFDC) (So- 
cial Services Law, sections 343-362), or the State's 
broad Home Relief Program (Social Services Law, 
secs 157-166). The determination of which program is 
applicable in a particular instance is based on 
whether the needy individual under 21 is residing 
with either a parent or a legally responsible relative. 
If he is residing with such a person, he is eligible for 
AFDC, but not home relief, whereas if he is not re- 
siding with such a person, entitlement to benefits 
stems from the home relief program and not AFDC. 

Section 15 of chapter 76 of the Laws of 1976 
amended subdivision (a) of section 158 of the Social 
Services Law, the section which determines eligibility 
for home relief. As amended, the statute provides 
that home relief is not to be provided to a person un- 
der the age of 21 who does not live with a parent or le- 
gally responsible relative, unless and until the 



applicant commences a support proceeding against 
any such parent or relative and an order of disposition 
is obtained in that support proceeding. Prior to the 
enactment of section 15, no such limitation was im- 
posed upon a needy young person's right to public as- 
sistance. Rather, the public welfare authorities were 
subrogated to whatever right the recipient might 
have to support from a parent or responsible relative 
(see Social Services Law, sec. 101 et seq.; Family Ct 
Act, sec. 415). Under that system, a person under the 
age of 21, whether or not residing with a parent or re- 
sponsible relative, was entitled to public assistance 
upon proof of need, regardless of existence of a par- 
ent or responsible relative, and it was left to the State 
to seek to recoup its welfare expenditures via a sup- 
port proceeding against any such parent or relative. 
This is the method which was used in both AFDC and 
home relief cases prior to adoption of the section un- 
der attack and it is of interest to note that it is the 
method still used in AFDC cases. 

Plaintiffs in this action are three individuals un- 
der the age of 21 who are not living with a parent or 
responsible relative, and are thus eligible only for 
home relief, not for AFDC. They are concededly 
needy and, prior to the effective date of section 15, 
they would have been and were entitled to home re- 
lief, having met all requisite criteria. 

One of the plaintiffs was 18 years old at the time 
this action was commenced. His father had aban- 
doned his mother before plaintiff's birth, and his 
whereabouts are unknown. Until 1976, the son had 
lived with his mother, and was receiving an AFDC 
grant. His mother was then committed to a State hos- 
pital due to mental illness and, as a result, the son be- 
came ineligible for AFDC. Although he ultimately 
obtained a final disposition in a support proceeding 
against his mother in an attempt to satisfy section 15, 
he was denied home relief on the ground that he had 
not obtained a final disposition in a support proceed- 
ing against his missing father. 

Standing uncontroverted is the acc'epted fact and 
reality that in each of these cases in order to obtain 
the required "disposition," it would take from several 
weeks to several months, during which time no public 
assistance would be available to these needy young 
people. . . . In certain areas of the State even greater 
delays are normal, and, in fact, it has been estimated 
that in New York City it will often take from 10 to 12 
months to obtain a "disposition" in such a support 
proceeding. Under the challenged statute, the plain- 
tiffs and others in similar situations are, of course, de- 
nied any public assistance during this period, 
although they meet all criteria for measuring need, 

solely on the basis of their failure to obtain a disposi- 
tion. Since they do meet the need criteria, and are 
thus a fortiori unable to support themselves without 
public aid, one must wonder how they are to survive 
this period of waiting for an overcrowded Family 
Court system to process their often quite futile sup- 
port petitions. 

In New York State, the provision for assistance 
to the needy is not a matter of legislative grace; 
rather, it is specifically mandated by our Constitu- 
tion. Section 1 of article XVII of the New York State 
Constitution declares: "The aid, care and support of 
the needy are public concerns and shall be provided 
by the state and by such of its subdivisions, and in such 
manner and by such means, as the legislature may 
from time to time determine." This provision was 
adopted in 1938, in the aftermath of the great depres- 
sion, and was intended to serve two functions: First, it 
was felt to be necessaly to sustain from constitutional 
attack the social welfare programs first created by the 
State during that period (cf. People v. Westchester 
County Nut. Bank, 231 NY 465); and, second, it was 
intended as an expression of the existence of a posi- 
tive duty upon the State to aid the needy. 

The legislative history of the Constitutional Con- 
vention of 1938 is indicative of a clear intent that 
State aid to the needy was deemed to be a fundamen- 
tal part of the social contract. For example, the report 
of the Committee on Public Welfare, the group 
which drafted what became section 1 of article XVII 
of our Constitution, specifically states that one pur- 
pose of the amendment was to "recognize the re- 
sponsibility of the State for the aid, care and support 
of persons in need" (Revised Record of the Constitu- 
tional Convention of the State of New York, vol 11, p 
1084 119381). Even more explicit are the comments 
by Edward F. Corsi, Chairman of the Committee on 
Social Welfare, in moving the adoption of the provi- 
sion by the convention: 

"We have made provision for the relief of the 
needy. Convinced that the care of the unemployed 
and their dependents is in our modern industrial soci- 
ety a permanent problem of major importance affect- 
ing the whole of society, we have recommended that: 

" 'The aid, care and support of the needyare pub- 
lic concerns and shall be provided by the State and by 
such of its subdivisions and in such manner and by 
such means as the Legislature may from time to time 
determine.' 

"Here are words which set forth a definite policy 
of government, a concrete social obligation which no 
court may ever misread. By this section, the commit- 
tee hopes to achieve two purposes: First: to remove 
from the area of constitutional doubt the responsibil- 
ity of the State to those who must look to society for 
the bare necessities of life; and, secondly, to set down 



explicitly in our basic law a much needed definition of 
the relationship of the people to their government. 

"While the obligation expressed in this recom- 
mendation is mandatory, in that the Legislature shall 
provide for the aid, care and support of persons in 
need, the manner and the means by which it shall do 
so are discretionary. 

"The Legislature may continue the system of re- 
lief now in operation. It may preserve the present 
plan of reimbursement to the localities. It may devise 
new ways of dealing with the problem. Its hands are 
untied. What it may not do is to shirk its responsibility 
which, in the opinion of the committee, is as funda- 
mental as any responsibility of government" (Revised 
Record of the Constitutional Convention, vol 111, p 
2126 [1938]). 

In view of this legislative history, as well as the 
mandatory language of the provision itself, it is clear 
that section 1 of article XVII imposes upon the State 
an affirmative duty to aid the needy.. . . Although our 
Constitution provides the Legislature with discretion 
in determining the means by which this objective is to 
be effectuated, in determining the amount of aid, and 
in classifying recipients and defining the term 
"needy," it unequivocally prevents the Legislature 
from simply refusing to aid those whom it has classi- 
fied as needy. Such a definite constitutional mandate 
cannot be ignored or easily evaded in either its letter 
or its spirit (see Flushing Nut. Bank v. MunicipalAssis- 
tance Corp. for City of N. Y ,  40 NY 2d 73 1, 737, 739; 
Sgaglione v. Levitt, 37 NY2d 507; Matter of Sloat v. 
Board of Examiners, 274 NY 367,370). 

We find that section 15 of chapter 76 of the Laws 
of 1976 is unconstitutional in that it contravenes the 
letter and spirit of section 1 of article XVII of the 
Constitution. The effect of the questioned statute is 
plain: it would effectively deny public assistance to 

Discussion Notes 
1. One month after Tucker was decided, the 

New York Court of Appeals emphasized that "the 
Legislature is vested with discretion to determine 
the amount of aid; what we there [in Tucker] held 
prohibited was the Legislature's 'simply refusing 
to aid those whom it has classified as needy'." 
Bernstein v. Toia, 43 N.Y. 2d 437, 449,373 N.E. 2d 
238, 244 (1977). 

persons under the age of 21 who are concededly 
needy, often through no fault of their own, who meet 
all the criteria developed by the Legislature for de- 
termining need, solely on the ground that they have 
not obtained a final disposition in a support proceed- 
ing. Certainly, the statute is in furtherance of a valid 
State objective, for it is intended to prevent unneces- 
sary welfare expenditures by placing the burden of 
supporting persons under 21 upon their legally re- 
sponsible relatives. This valid purpose, however, can- 
not be achieved by methods which ignore the realities 
of the needy's plight and the State's affirmative obli- 
gation to aid all its needy. 

In Matter of Barie v. Lavine (40 NY2d 565), we 
were presented with a somewhat similar challenge to 
a social services regulation providing for the tempo- 
rary suspension of recipients who unjustifiably refuse 
to accept employment. We summarily dismissed the 
constitutional arguments proffered in Bane, stating: 
"The Legislature may in its discretion deny aid to em- 
ployable persons who may properly be deemed not to 
be needy when they have wrongfully refused an op- 
portunity for employment" (id., at  p. 570). In that 
case we were concerned with a reasonable legislative 
determination that such individuals were not needy. 
The present case, in contradistinction, presents a 
very different question: May the Legislature deny all 
aid to certain individuals who are admittedly needy, 
solely on the basis of criteria having nothing to do 
with need? Today, we hold that it may not. As the 
chairman of the Constitutional Convention's Com- 
mittee on Social Welfare indicated, although the 
Legislature is given great discretion in this area, it 
cannot simply "shirk its responsibility which . . . is as 
fundamental as any responsibility of government" 
(Revised Record of the Constitutional Convention, 
vol 111, p 2126 [1938]). 

2. To what other situations might a provision 
like New York's art. XVII, section 1 apply? See 
Note, "The Right to Shelter for the Homeless in 
New York State," New York University Law Review 
61 (May 1986): 272. See also John C. Connell, "A 
Right to Emergency Shelter for the Homeless Un- 
der the New Jersey Constitution," Rutgers Law 
Journal 18 (Summer 1987): 765. 



B. "Unenumerated Rights" Provisions of State Constitutions 

Most state constitutions contain provisions such 
as Art. I, section 20 of the Ohio Constitution: 

This enumeration of rights shall not be construed 
to impair or deny others retained by the people; and 
all powers, not herein delegated, remain with the 
people. 

See generally Note, "Unenumerated Rights 
Clauses in State Constitutions," Texas Law Review 
63 (MarchIApril 1985): 1321. 

McCracken v. State 
518 P.2d 85 (Alaska 1974) 

BOOCHEVER, Justice. 
In this case we consider whether a prisoner has a 

right to represent himself in post-conviction relief 
proceedings. 

However, the aforementioned Supreme Court 
dicta and the circuit court decisions cited above either 
construed the sixth amendment'sguarantee of the as- 
sistance of counsel to incorporate a corollary consti- 
tutional right to proceed in propriapersona, tended to 
embrace such a construction, or relied for authority 
upon cases which did one or the other. Consequently, 
these cases are of questionable relevance to the case 
at hand, for the sixth amendment to the United 
States Constitution and art. I, sec. 11 of the Alaska 
Constitution by their terms apply only to criminal 
prosecutions, and protect only those accused of crime 
with respect to the preparation of a defense. An 
evidentiary hearing on an application for post-convic- 
tion relief is not a criminal prosecution, petitioner 
will not be presenting a defense to a criminal prose- 
cution, and McCracken is not an accused, having al- 

ready been convicted. Therefore, if we are to derive a 
right to represent oneself from either the Federal or 
the Alaska constitutions, we must look elsewhere. 
We are persuaded that there is such a right under art. 
I, sec. 21 of the Alaska Constitution, which specifies 
that "[tlhe enumeration of rights in this constitution 
shall not impair or deny others retained by the peo- 
ple." At the time that the Alaska constitution was en- 
acted15 and became effective,16 the right of 
self-representation was so well established that it 
must be regarded as a right "retained by the people." 
The Treaty of Cession,17 under which Russia ceded 
its possessions in North America to the United 
States, provided that the inhabitants "shall be admit- 
ted to the enjoyment of all the rights, advantages, and 
immunities of citizens of the United States." By vir- 
tue of section 35 of the Judiciary Act of 1789,lE par- 
ties then possessed the right in a11 the courts of the 
United States to "plead and conduct their own cases 
personally." Thus, throughout Alaska's history prior 
to statehood parties were without exception entitled 
to exercise the right of self-representation. Although 
we do not imply that all statutory rights in existence at 
the time that Alaska was admitted to the Union con- 
stitute rights "retained by the people" under art. I, 
sec. 21 of the Alaska Constitution, we are of the opin- 
ion that a right so long established and of such funda- 
mental importance must be held to have been so 
retained.19 

'"The constitution was adopted by the convention of Febru- 
ary 5, 1956. 
'=The Constitution became effective upon Alaska's admis- 
sion into the Union on January 3, 1959. 
1715 Stat. 539 (effective June 20, 1867). 
'828 U.S.C. sec. 1654. 
'@In view of this holding, we need not decide whether peti- 
tioner's claim under the ninth amendment of the United 
States Constitution is meritorious. 



In considering the fundamental importance of 
self-representation, we are mindful that ours is a so- 
ciety valuing the autonomy of the individual and his 
freedom of choice. When accused of a crime, or, as 
here, when seeking relief from a conviction resulting 
in imprisonment, the opportunity to determine 
whether to present one's own case or to be repre- 
sented by appointed counsel is of paramount impor- 
tance to the individual. Under some circumstances, 
he may indeed be the only person who will forcefully 
advance arguments in an unpopular cause. Alaska 
has been and is endowed with courageous attorneys 
who have zealously represented those accused of 
crime, but such dauntless representation may not al- 
ways be available to one who is the object of oppro- 
brium. The opportunity to present one's own position 
where liberty itself is at stake should not lightly be 
disregarded, and the right to counsel should not be 
used to bar self-representation. "[Tlhe procedural 
safeguards of the bill of Rights are not to be treated 
as mechanical rigidities. What were contrived as pro- 
tections for the accused should not be turned into fet- 
ters."20 

Having concluded then that there is a right to 
self-representation under our own constitution, we 
must illuminate the contours of that right. The right 

20Adams v. United States ex rel. McCann, 317 U.S. 269,279, 
63 S.Ct. 236, 242,87 L. Ed. 268,275 (1942). 

is not absolute. In order to prevent a perversion of 
the judicial process, the trial judge should first ascer- 
tain whether a prisoner is capable of presenting his 
allegations in a rational and coherent manner before 
allowing him to proceedprose. Second, the trial judge 
should satisfy himself that the prisoner understands 
precisely what he is giving up by declining the assis- 
tance of counsel. Rule 39(b)(3) provides that, at the 
trial stage, counsel should be appointed unless the 
defendant "demonstrates that he understands the 
benefits of counsel and knowingly waives the same." 
A comparable procedure should be followed in post- 
conviction proceedings. The advantages of legal rep- 
resentation should be explained to the prisoner in 
some detail, and in the event of an evidentiary hear- 
ing at which the prisoner is present he should be 
given the option of having legal counsel available for 
consultation. Indeed, where the court is not com- 
pletely satisfied that the prisoner is capable of pro se 
representation, it is within its sound discretion to in- 
sist that the prisoner accept consultative assistance by 
appointed counsel. Finally, the trial judge should de- 
termine that the prisoner is willing to conduct himself 
with at least a modicum of courtroom decorum.22 

22However, the hearing judge must bear in mind that prison- 
ers are not experienced trial lawyers, and are not practiced in 
the formalities of courtroom etiquette. 

* * * * * 

Discussion Notes 
1. See also State v. Labato, 7 N.J. 137, 143, 80 state courts could apply to unenumerated rights 

A.2d 617,619 (1951). provisions in state constitutions? See Note, "Un- 
2. Are there other interpretative approaches enumerated Rights Clauses," 1325-29. 



C. Remedies for State Constitutional Violations 

Without question, the rebirth of reli- 
ance on state bills of rights is one of the most 
fascinating developments in civil rights law 
of the last two decades. . . . 

Amid the rejoicing, however, only a few 
have noticed that a key member of the pa- 
rade is missing: the conscientious public in- 
terest or civil rights attorney who wants to 
take the law reviews seriously. These plain- 
tiffs' lawyers are enthusiastic about using 
new state theories to vindicate their clients' 
constitutional rights to free speech, humane 
confinement conditions, or equality of the 
sexes. But the awful secret is that, in contrast 
to the well-developed federal law of civil 
rights litigation, few states have imple- 
mented adequate compensatory remedies 
for violations of state guarantees. As a re- 
sult, relatively few civil actions are brought 
alleging that invasion of important personal 
and civil rights transgresses the state, rather 
than the federal, bill of rights. 

It is no accident that the best-publicized 
uses of state constitutions have been as de- 
fenses to criminal or civil liability or as 
grounds for injunctive relief, rather than as 
grounds for recovering damages. Appellate 
criminal cases applying state constitutions 
are plentiful, in large part because attorneys 
are paid to file and brief them. When an at- 
torney raises the state constitution as a de- 
fense in a civil case-for example, to defend 
a claim for punitive damages in a defamation 
action-the incremental cost is not likely to 
be a significant impediment to its use, as the 
defendant is in any case obliged to defend. 
Injunctive relief under state constitutions is 
most often sought by plaintiffs bringing class 
action or public interest litigation, for which 

privately or publicly funded counsel may be 
available. 

Jenifer Friesen, "Recovering Damages for State Bills 
of Rights Claims," Texas Law Review 63 (MarchIApril 
1985): 1269-70. 

The following cases indicate some of the poten- 
tial, and pitfalls, of litigating state constitutional 
claims for damages. 

1. Cause of Action 

Gay Law Students Association v. 
Pacific Telephone and 
Telegraph Company 

156 Cal.Rptr. 14,595 P. 2d 592 (1979) 

TOBRINER, Justice. 
In June 1975 plaintiffs, four individuals and two 

associations organized to promote equal rights for 
homosexual persons, filed the present class action 
against Pacific Telephone and Telegraph Company 
(PT&T) and the California Fair Employment Prac- 
tice Commission (FEPC). The complaint alleged that 
PT&T practices discrimination against homosexuals 
in the hiring, firing and promotion of employees, as- 
serted the illegality of such employment discrimina- 
tion and sought declaratory and injunctive relief to 
prevent PT&T from the continuation of such prac- 
tices. The complaint also prayed for monetary dam- 
ages to compensate for losses sustained as a result of 
FT&T's alleged past discrimination. As to the FEPC, 
the complaint asserted that, contrary to its alleged 
statutory mandate, the commission had improperly 
refused to take any action to remedy employment dis- 
crimination against homosexuals by FT&T and other 
employers. 



2. Plaintiffs'allegations of arbitrary employment dis- 
crimination against homosexuals state a cause of action 
against PT& T.  

We begin with a consideration of plaintiffs' 
claims against PT&T. PT&T asserts, in essence, that 
its employment practices are subject to no greater le- 
gal restrictions than the employment practices of any 
other employer in this state. Accordingly, PT&T ar- 
gues that the provisions of the FEPC, which we dis- 
cuss below, constitute the sole limitations on the 
company's authority to engage in discriminatory em- 
ployment practices. As we shall explain, however, we 
have concluded that, contrary to PT&T's assertions, 
the equal protection clause of the California Consti- 
tution (art. I, sec. 7, subd. (a)) places special obliga- 
tions on a state-protected public utility, such as 
PT&T, to refrain from all forms of arbitrary employ- 
ment discrimination. . . . 

(a). ArticleZ, section 7subdivision (a) of the Califor- 
nia Constitution bars apublic utility from engaging in ar- 
bitrary employment discrimination. 

Plaintiffs contend that PT&T's alleged discrimi- 
natory employment practices violate the equal pro- 
tection guarantee of the California Constitution by 
arbitrarily denying qualified homosexuals employ- 
ment opportunities afforded other individuals. In 
analyzing this constitutional contention, we begin 
from the premise that both the state and federal 
equal protection clauses clearly prohibit the state or 
any governmental entity from arbitrarily discriminating 
against any class of individuals in employment deci- 
sions.. . . Moreover, past decisions of this court estab- 
lish that this general constitutional principle applies 
to homosexuals as well as to all other members of our 
polity; under California law, the state may not ex- 
clude homosexuals as a class from employment op- 
portunities without a showing that an individual's 
homosexuality renders him unfit for the job from 
which he has been excluded. . . . 

In the instant case, of course, the practice of ex- 
cluding homosexuals from employment has allegedly 
been adopted not by the state itself but by PT&T, a 
public utility to whom the state has granted a monop- 
oly over a significant segment of the telephonic com- 
munications industry in California. The 
constitutional question presented in this regard is 
whether the protection afforded individuals by the 
state equal protection clause encompasses protec- 
tion against the discriminatory treatment alleged in 
the present complaint. 

Article I, section 7, subdivision (a) of the Califor- 
nia Constitution provides simply that: "Aperson may 
not be deprived of life, liberty or property without due 

process of law or denied equal protection of the laws." 
(Emphasis added.) Unlike the due process and equal 
protection clauses of the Fourteenth Amendment, 
which by their explicit language operate as restric- 
tions on the actions of states, the California constitu- 
tional provision contains no such explicit "state 
action" requirement. . . . 

In the instant case, the question with which we 
are presented is a narrow but important one: Is the 
California constitutional equal protection guarantee 
violated when a privately owned public utility, which 
enjoys a state-protected monopoly or quasi-monop- 
oly, utilizes its authority arbitrarily to exclude a class 
of individuals from employment opportunities? As 
we explain, we conclude that arbitrary exclusion of 
qualified individuals from employment opportunities 
by a state-protected public utility does, indeed, vio- 
late the state constitutional rights of the victims of 
such discrimination. 

Accordingly, we conclude that under the equal 
protection guarantee of the California Constitution a 
state-protected public utility not arbitrarily or in- 
vidiously discriminate in its employment decisions. 
(Cf., e.g., Weise v. Syracuse University, supra, 522 F.2d 
397, 403-408 (employment discrimination by private 
university found to constitute state action under fed- 
eral Constitution); Peper v. Princeton U. Bd. of Trustees 
(1978) 77 N.J. 55, 389 A.2d 465, 476-478 (employ- 
ment discrimination by private university held viola- 
tive of state constitutional equal protection 
guarantee). See generally Tribe, American Constitu- 
tional Law, supra, at p. 1172) 

We emphasize that our holding in this regard in 
no way abridges a public utility's right to prefer the 
best qualified persons in reaching its hiring or promo- 
tion decisions. The equal protection clause prohibits 
only arbitrary discrimination on grounds unrelated to 
a worker's qualifications. Thus, while we hold that 
the California Constitution precludes a public utili- 
ty's management from automatically excluding all 
homosexuals from consideration for employment po- 
sitions-or, by the same token, from excluding any 
classification of persons because of personal whims 
or prejudices or any other arbitrary reason-we stress 
that the constitutional provision does not deny a pub- 
lic utility's management the authority to exercise le- 
gitimate judgment in employment decisions. 

In the instant case, of course, plaintiffs have al- 
leged that PT&T has adopted an arbitrarily discrimi- 
natory employment policy against homosexuals. In 
light of the foregoing analysis, we conclude that 
plaintiffs' complaint states a cause of action against 
PT&T under article I section 7, subdivision (a) of the 
California Constitution. (Cf. Bivens v. Six Unknown 



Fed. Narcotics Agents (1971) 403 U.S. 388,390-397,91 
S.Ct. 1999, 29 L.Ed.2d 619.)"J 

1°PT&T maintains that by authorizing a direct court action 
in this case, we will inevitably undermine the elaborate ad- 
ministrative procedure established by the FEPA with re- 
spect to cases of public utility discrimination covered by the 
act. This contention has no merit. In view of our holding, 
post, that the FEPA does not encompass discrimination 
against homosexuals, we have no occasion directly topass on 
the question of the procedure which properly governs a 
claim against apublicutility that does fall within the aegis of 
the FEPA. Weemphasize in this regard, however, that noth- 
ing in this opinion is intended to imply that an employee 

may pursue a claim from which a remedy is provided by the 
FEPA without exhausting the administrative remedies pro- 
vided by that act. 
As the dissenting opinion suggests, as a policy matter it may 
well be preferable for all employees who are the victims of 
illegal discrimination to be afforded an administrative rem- 
edy before the FEPC. As of yet, however, the Legislature 
has not granted the FEPC jurisdiction in cases arising out of 
non-FEPA, constitutionally proscribed discrimination. The 
absence of such an administrative remedy, however, pro- 
vides no justification for the judiciary to fail to enforce indi- 
vidual rights under the state Constitution. 

Discussion Notes 
2. The United States Supreme Court recog- 

1. What function could state constitutional nized a cause of action against federal officials in 
provisions play in the legal system if they did not, the Bivens case, discussed in this and the next case. 
in themselves, provide a cause of action for their Are the issues the same at the state and federal 
enforcement? levels? 

2. Sovereign Immunity 

Figueroa v. State 
61 Hawaii 369,604 P.2d 1198 (1979) 

OGATA, Justice. 
Plaintiffs-appellees, cross-appellants, Michael 

Figueroa, Louis Figueroa and Shirley Pimental 
(hereinafter appellees) instituted an action against 
the defendant-appellant, cross-appellee, State of 
Hawaii (hereinafter appellant) to recover damages 
for an attempted suicide by appellee Michael 
Figueroa while he was at the Hawaii Youth Correc- 
tional Facility, also known as the Koolau Boys' Home 
(hereinafter HYCF or Boy's Home). After a bench 
trial, the court below found that the State was negli- 
gent in its supervision of Michael, had violated cer- 
tain of his guarantees under the State and Federal 
Constitutions and was liable for injuries prior to and 
subsequently caused by his attempted hanging. Both 
appellant and appellees appeal from the judgment of 
$1,385,250.00 entered in favor of appellees. We va- 
cate the judgment and dismiss the cross-appeal; we 
further remand the first cause of action of the second 
amended complaint for a new trial. 

111 
Appellees also alleged in the second cause of ac- 

tion of the second amended complaint that while 
Michael was a resident at the Boys' Home, he suf- 

fered deprivations of certain constitutional rights 
guaranteed by the State and Federal Constitutions. 
The trial court found that the following acts or omis- 
sions violated Michael's rights to due process, free- 
dom from cruel and unusual punishment, and 
rehabilitative treatment: 

1. Failure to provide for a hearing be- 
fore subjecting him to the behavior modifi- 
cation program. 

2. Placement in an isolation cell in the 
absence of "very exceptional circum- 
stances." 

3. Failure to provide adequate treat- 
ment and care reasonably calculated to bring 
about the reformation of a minor. 

The trial court awarded Michael $15,000 for 
"pre-hanging physical pain and suffering and the 
mental anguish and emotional distress." The court 
explained that this award could be based on common 
law negligence or on constitutional violations so that 
the award could be upheld on negligence alone. 
However, in this case we are squarely faced with the 
question as to whether the State can be held liable in 
money damages for alleged constitutional violations. 

The State argues that the court below erred in 
adjudicating the constitutional claims because the 
doctrine of sovereign immunity withheld from the 
court jurisdiction over the State on claims for money 
damages for alleged constitutional deprivations. We 
turn to the respective constitutional, statutory and 
decisional law arguments that are advanced as sup- 
port for the action taken by the lower court. 

It is well-established that the State as sovereign is 
immune from suit except as it consents to be sued. 
A. C. Chock, Ltd. v. Kaneshiro, 51 Hawaii 87,451 P.2d 



809 (1969); W.H. Greenwell, Ltd. v. Department of 
Land and Natural Resources, 50 Hawaii 207,436 P.2d 
527 (1968). The question of jurisdiction may be raised 
at any time. O'Daniel v. ZnterIsland Resorts, Ltd., 46 
Hawaii 197,377 P.2d 609 (1962); Meyer v. Tem'tory, 36 
Hawaii 75 (1942). 

Appellees urge this court to find a private right 
of action in damages directly from the State Constitu- 
tion for alleged violations of certain of Michael's con- 
stitutional rights. Appellees would have us extend 
the rationale of Bivens v. Six Unknown Named Agents 
ofFederal Bureau of Narcotics, 403 U.S. 388,91 S.Ct. 
1999, 29 L.Ed.2d 619 (1971), in which the United 
States Supreme Court held that a damage remedy 
could lie against federal oficials who violate a plain- 
tiff's constitutional rights so as to provide for liability 
for damages as against the State. This we cannot do. 
Just as the federal courts have refused to extend 
Bivens to provide for liability against a sovereign, we 
are not free to abolish the State's sovereign immunity 
and the State remains immune from a Bivens-type 
claim. 

Further, Article XIV, Section 15 of the State 

Constitution which provides that all its provisions are 
"self-executing to the fullest extent that their respec- 
tive natures permit" does not constitute a waiver of 
sovereign immunity for money damages for constitu- 
tional deprivations. Appellees argue that with re- 
spect to claims involving constitutional provisions, in 
this case, the rights under both Constitutions to due 
process and freedom from cruel and unusual punish- 
ment, the self-executing clause make available any 
and all accepted forms of redress including money 
damages. The argument does not persuade us. The 
self-executing clause only means that the rights 
therein established or recognized do not depend 
upon further legislative action in order to become op- 
erative. . . . No case has construed the term "self-exe- 
cuting" as allowing money damages for constitutional 
violations. More importantly, in a suit against the 
state, there cannot be a right to money damages with- 
out a waiver of sovereign immunity and we regard as 
unsound the argument that all substantive rights of 
necessity create a waiver of sovereign immunity such 
that money damages are available.- 

* * * * * 

Discussion Notes 
state constitutional provisions that are "self-exe- 

1. Should state constitutional sovereign immu- cuting." For further consideration of this issue, see 
nity yield to claims for violation of state constitu- Chapter 5, Section E. 
tional rights? 3. Would the outcome in the Hawaii case be 

2. This case and the one that follows concern different if the sovereign immunity werestatutory? 

Scofield, Fay Hyde, and George Dickens each alleged 
that Anne Fenton did not reside within the 

Fenton v. 
Groveland Community Services District 
135 Cal.App3d 797, 185 Cal.Rptr. 758 

(Cal.App. 1982) 

BIANCHI. Associate Justice. 

Statement of the Case 
This is an appeal from a judgment dismissing the 

action for failure to make a timely amendment to the 
complaint after the sustaining of a demurrer. 

On November 8, 1977, appellants were not per- 
mitted to vote in Groveland Community Services 
District in the County of Tuolumne. By letter of No- 
vember 7, 1977, County Clerk Carlo DeFerrari had 
informed the precinct election board that probable 
cause existed to believe that appellant Anne Fenton 
resided outside the election district. This letter was 
based on three affidavits filed pursuant to Elections 
Code section 14216. The affidavits of Elizabeth 

Groveland Community Services District. 
Appellants filed a complaint for damages against 

defendants Groveland Community Services District, 
the County of Tuolumne, Carlo DeFerrari, Elizabeth 
Scofield, George Dickens, and Faye Hyde. Appel- 
lants alleged they had been denied the right to vote 
on November 8, 1977 and alleged violations of their 
constitutional rights to due process and equal protec- 
tion under the California Constitution. Appellants 
prayed for $300,000 in general damages, $300,000 in 
punitive damages, and attorney's fees. 

Appellants' complaint alleged that the right to 
vote under state law was abridged by respondents. 
Respondent County of Tuolumne demurred on the 
ground that the complaint failed to state facts suffi- 
cient to constitute a cause of action. In their support- 
ing points and authorities, the County specifically 
relied on the governmental immunities provided in 
Government Code sections 815, 818, and 820.2. In 



sustaining the general demurrer, the trial court did 
not indicate which of these statutes was dispositive. 
Thus, each must be considered, since appellants' fail- 
ure to amend their complaint after leave granted by 
the court requires appellants to prove that their com- 
plaint was not susceptible of a general demurrer on 
any ground raised below. (49 Cal.Jur.3d, Pleading, 
sec. 170, p. 591.) 

Government Code section 815 provides that a 
public entity is not liable for the injuries it causes. 
However, as the Senate Committee Comment on 
section 815 makes clear, the public entity will be held 
liable in those instances where the Legislature has 
passed a statute assessing liability, or where the state 
or federal constitution requires liability. (See legis. 
committee com., West's Ann. Gov. Code (1980 ed.) 
sec. 815, p. 168.) 

Initially, it should be noted that section 815, en- 
acted as part of the California Torts Claims Act in 
1963, typically serves as a bar to causes of action for 
damages for personal injuries. Here, appellants seek 
damages for a violation of their constitutional rights. 

However, this is not to say that section 815 is in- 
applicable. Appellants are, by definition, seeking to 
state a cause of action in tort. 

A tort requires that a plaintiff have a le- 
gally protected right which, when invaded by 
the defendant, is compensable by money 
damages. The civil remedy for constitutional 
torts is a direct claim by the victim of the offi- 
cial wrongdoing to secure compensation for 
the denial of his constitutional rights. 

(See Comment, Executive Immunity for Constitutional 
Torts After Butz v. Economu (1980) 20 Santa Clara L. 
Rev. 453, 455, fn. omitted.) 

Thus, respondents were entitled to rely on sec- 
tion 815 in demurring to the complaint. However, the 
question remains as to whether appellants' cause of 
action falls within one of the exceptions to the gov- 
ernmental immunity granted by section 815. 

As noted above, the Legislature has recognized 
that the state constitution may provide a cause of ac- 
tion independent from any statute providing for li- 
ability. (Legis. committee com., West's Ann. Gov. 
Code, supra, sec. 815, p. 168.) Appellants contend 
the right to vote guaranteed by article 11, section 2 of 
the California Constitution provides a cause of action 
for damages against the County of Tuolumne. Appel- 
lant's position is well taken. 

appellants' position. There, plaintiffs alleged viola- 
tions of their state constitutional rights to free speech 
and free press. The trial court denied plaintiffs the 
right to seek damages, and the appellate court 
deemed this order to have the same legal effect as a 
general demurrer. (Id., at p. 822, 182 CaLRptr. 813.) 
The court went on to hold that because of the self- 
executing and important nature of the free speech 
and free press provision of the California Constitu- 
tion, plaintiffs were entitled to maintain a cause of ac- 
tion for damages even though no statute granted such 
a cause of action. (Id., at pp. 851-853, 182 Cal.Rptr. 
813.) 

Laguna Publishing Co., while not addressing the 
question of governmental immunity, is persuasive 
authority for the proposition that section 815 does 
not bar appellants' state constitutional cause of ac- 
tion. First, the procedural posture in Laguna Publish- 
ing Co. is identical to that here. An order having the 
effect of a general demurrer was imposed as to a con- 
stitutional cause of action in both cases. Second, the 
right to vote would appear to be contained in a self- 
executing provision of the constitution as is the right 
to free speech and free press.4 A constitutional provi- 
sion is presumed to be self-executing. (Flood v. Rigs 
(1978)80 Cal.App.3d 138, 154, 145 Cal.Rptr. 573; 
Taylor v. Madigan (1975) 53 Cal.App.3d 943,950,126 
CaLRptr. 376.) This presumption will be given effect 
unless it appears that legislation is required to imple- 
ment the right granted. (Chesney v. Byram (1940) 15 
Cal.2d 460,462-463,101 P.2d 1106.) The right tovote 
contained in article 11, section 2, clearly does not re- 
quire enabling legislation, and must therefore be 
deemed to be self-executing. (Ibid.) 

Since the right to vote provision is self-executing, 
section 815 does not stand as a bar to appellants' 
cause of action. As was held in Laguna ~ub i i ih in~  Co. 
v. Golden Rain Foundation, supra, 131 Cal.App.3d 
816,853,182 Cal.Rptr. 813, " . . . thespecial dignityac- 
corded the rights of free speech and free press . . . " 
afforded plaintiffs the right to seek damages without 
enabling legislation. The right to vote is no less wor- 
thy of protection. (See Otsuka v. Hite (1966) 64 Cal.2d 
596, 601, 51 Cal.Rptr. 284, 414 P.2d 412, and cases 
cited therein establishing the fundamental impor- 
tance of the right to vote.) 

Regardless of the foregoing authorities, the law 
antedating the enactment of section 815 (passed in 
1963) is consistent with the position that governmen- 

* * * * * 
4Article 11. section 2. s im~lv Drovides: "A United States citi- 
zen 18 years of age and risidint in this state may vote." The decided case old and differently worded right to vote provision (art. (11, 

C0.v. GoldenRainFoundation(1982) 131Cal.App.3d sec. 1) was held to be self-executing in Ampajolu v. 
816, 182 Cal.Rptr. 813, provides strong support for McMeriarniri (1952) 113 Cal.App.2d 824, 830,249 P.W 318.) 



tal immunity does not lie in this case. In Rose v. State 
of California (1942) 19 Cal.2d 713, 123 P.2d 505, 
plaintiff brought a cause of action for inverse con- 
demnation. The State demurred alleging they had 
not consented to the cause of action, nor was there 
any statutory authorization for such a suit. It was held 
that the Constitution provided for the cause of ac- 
tion. (Id., at p. 720, 123 P.2d 505.) Significantly, the 

legislative committee comment to section 815 pro- 
vides the example that section 815 is inapplicable to 
inverse condemnation cases. (Legis. committee com., 
West's Ann. Gov. Code, supra, sec  815, p. 168.) If 
damages are available for the significant deprivation 
of the right to hold property, they should be equally 
available for the deprivation of the fundamental right 
to vote. 

Discussion Notes 
1. What are the implications of bringing a 2. Is it just the fact that it is a state official who 

cause of action for a constitutional "tort," as op- is negligent that changes an ordinary negligence 
posed to a cause of action for an intentional or case into a constitutional issue? 
negligent tort? 

Kerns v. Bucklew 
357 S.E.2d 750 (W.Va. 1987) 

McHUGH, Justice: 
In this original proceeding the petitioners, Laura 

Kerns and the West Virginia Human Rights Commis- 
sion, seek a writ of mandamus compelling the respon- 
dents, the President of West Virginia University and 
the West Virginia Board of Regents, to pay Ms. 
Kerns the damages that were awarded to her by the 
West Virginia Human Rights Commission as the re- 
sult of the commission's finding of employment dis- 
crimination by the respondents' agents against Ms. 
Kerns on the basis of her sex. The respondents assert 
that they are immune from liability for the employ- 
ment discrimination damages by virtue of state con- 
stitutional governmental immunity. They argue that 
Ms. Kerns should seek to enforce the Commission's 
monetary award by seeking a recommendation of a 
moral obligation in the West Virginia Court of 
Claims and funding of the same by the legislature. 
We hold that state constitutional governmental im- 
munity is superseded in this case by federal constitu- 
tional protection against employment discrimination. 
Accordingly, we grant the writ of mandamus. 

A. 
W. Va. Const. art. VI, sec. 35 provides: "The State 

of West Virginia shall never be made defendant in 
any court of law or equity, . . . " In syllabus point 2 of 
Ables v. Mooney, 164 W.Va. 19, 264 S.E.2d 424 
(1979), this Court recognized that this state constitu- 
tional provision protects the fiscal integrity of the 
State: 

In certain instances a suit may be main- 
tained against a State official in his individ- 
ual capacity, notwithstanding the con- 
stitutional immunity provision found in Arti- 
cle VI, Section 35 of the West Virginia Con- 
stitution, where the relief sought involves a 
prospective declaration of the parties' rights. 
However, where the relief sought involves 
an attempt to obtain a retroactive monetary 
recovery against the official based on his 
prior acts and which recovery is payable from 
State funds, the constitutional immunity 
provision bars such relief. 

That the primary purpose of this state constitu- 
tional provision is to prevent the diversion of state 
money from legislatively appropriated purposes to 
the payment of court awards is apparent also in sylla- 
bus point 2 of Pittsburgh Elevator Co. v. West Virginia 
Board of Regents, - W.Va. -, 310 S.E.2d 675 
(1983): "Suits which seek no recovery from state 
funds, but rather allege that recovery is sought under 
and up to the limits of the State's liability insurance 
coverage, fall outside the traditional constitutional 
bar to suits against the State."G 

The immunity from suits provided to the State by 
the Constitution of West Virginia is to be distinguished 
from the common law doctrine of governmental im- 
munity, which may be abrogated by the legislature or 
by this Court through its evolution of common law 
principles. Ables v. Mooney, 164 W.Va. 19,25 n. 5,264 
S.E.2d 424, 428 n. 5 (1979). In Justice Miller's con- 
curring opinion in Pittsburgh Elevator Co. v. West Ur- 
ginia Board of Regents, - W . V a ,  3 10 S.E. 2d 675, 

eThis wurt recently held that a sophisticated commercial 
entity's breach of contract action against the State was 
barred by CV. Va. Const. art. VI. sec. 35. See syl. pts. 2-3, G.M. 
McCmssin, Inc. v. West Vitginia Board of Regents, - W.Va. 

,355 S.E.2d 32 (1987). 



691 (1983), it was observed that no court has judicially 
abolished sovereign immunity set by the state consti- 
tution. 

B. 
Nonetheless, the provisions of the Constitution of 

the United States also govern the people of this State, 
and such provisions, under the supremacy clause, 
override any contrary state constitutional or statutory 
law providing less protection or relief than provided 
by the Federal Constitution or federal statutes: "This 
Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof;. . . shall be 
the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, any Thing in the 
Constitution of Laws of any State to the Contrary 
notwithstanding." U.S. Const., art. VI, cl. 2 ("the su- 
premacy clause"). 

In addition to the overriding effect of the su- 
premacy clause of the Constitution of the United States 
(art. VI, cl. 2) upon contrary state law, federal legisla- 
tion which is expressly authorized by section 5 of the 
fourteenth amendment to the Constitution of the 
United States and which implements such amendment 
will by its own force override contrary state constitu- 
tional or statutory law, such as governmental immu- 
nity (W.Va. Const. art. VI, sec. 35), which state law 
provides less protection or relief than provided by the 
fourteenth amendment and its implementing legisla- 
tion, such as the Equal Employment Opportunity Act 
of 1972. . . . 

It is readily apparent that Fitzpatrick v. Bitzer and 
New York Gaslight Club, Inc. v. Carey permit affirma- 
tive relief, such as an award of back pay and reason- 
able attorney's fees, in civil actions in federal courts 
under the Equal Employment Opportunity Act of 
1972, as amended, where such relief, under state law 

(such as governmental immunity), is not obtainable in 
state administrative or judicial proceedings. We hold 
that affirmative relief, such as an award of back pay 
and reasonable attorney's fees, is recoverable against 
the State of West Virginia as an employer in employ- 
ment discrimination cases adjudicated before the 
West Virginia Human Rights Commission or in the 
court system of this State, as well as being recover- 
able in actions or proceedings in federal forums, state 
constitution governmental immunity notwithstand- 
ing. In employment discrimination cases the federal 
law, which is paramount, is intended by the four- 
teenth amendment and Congress to "be vindicated at 
the state or local level." New York Gaslight Club, Inc. 
v. Carey, 447 U.S. 54, 66, 100 S.Ct. 2024, 2032, 64 
L.Ed.2d 723,735 (1980). Under the supremacy clause 
of the Constitution of the United States, the defense of 
state constitutional governmental immunity is not 
available in actions or proceedings under the West 
Virginia Human Rights Act because that statute is 
part of a joint statelfederal scheme to enforce the 
fourteenth amendment to the Constitution of the 
United States, and the State would ultimately be liable 
in a federal forum under federal law. Cf. State v. 
K o p a , W . V a .  , ,311 S.E.2d412,418(1983) 
(this Court deferred to the opinion of the United 
States Court of Appeals for the Fourth Circuit re- 
garding the unconstitutionality of an alibi instruction 
because our "sustaining convictions in the state court 
[would lead to] predictable release through habeas 
corpus in the federal court."); see generally Wolcher, 
Sovereign Immunity and the Supremacy Clause: Dam- 
ages Against States in Their Own Courts for Constitu- 
tional Violations, 69 Calif.L.Rev. 189 (198 1) (state 
courts have the obligation under the supremacy 
clause to cast aside their state constitutional, com- 
mon law or statutory governmental immunity in cer- 
tain types of cases involving federal constitutional 
entitlements). 

Discussion Notes which was recognized in Gay Law Students Assoc. v. 
Pacific Tel. & Tel. Co., p. 161. 

1. Would the outcome in this case have been 2. Does the doctrine of sovereign immunity 
the same if the cause of action had been that belong in state constitutions? 

which limit the amounts which may be expended in 
support of or in opposition to candidates for public 
office in Oregon. Plaintiff, a candidate for State Rep- 

3. Attorneys Fees resentative, who wished to expend funds on his be- 
half and to support and oppose the candidacies of 

Deras v. Myers 
272 Or. 47,535 P.2d 541 (1975) 

others without iegard to the limits imposed by the 
statutes and regulations, sought to have them de- 
clared invalid infringements upon his rights to free 
expression and equarprotection of law guaranteed by 

O'CONNELL, Chief Justice. the Oregon and federal constitutions. Defendant, as 
Plaintiff seeks a declaratory judgment holding Secretary of State, is charged with the administration 

unconstitutional ORS 260.027 and ORS 260.154 of the statutory scheme under attack. 



Stated in condensed form, ORS 260.027 imposes 
a monetary limit upon the total expenditures that can 
be made in support of or in opposition to a candidate 
for public office. ORS 260.154 prohibits any expendi- 
ture in support of or in opposition to a candidate un- 
less the person making the expenditure is a candidate 
or is acting with the prior consent of the candidate. . . . 

We are faced, then, with the initial question of 
whether the legislature may exercise its authority to 
regulate the conduct of elections3 by limiting the 
rights of individual citizens to spend money in an ef- 
fort to persuade their fellow citizens of the merits or 
demerits of electoral candidates without violating the 
prohibitions contained in Article I, sections 8 and 26 
of the Oregon Constitution. 

Article I, sec. 8, provides: 

No law shall be passed restraining the 
free expression of opinion, or restricting the 
right to speak, write, or print freely on any 
subject what ever; but every person shall be 
responsible for abuse of this right. 

Article I, sec. 26, provides: 

No law shall be passed restraining any of 
the inhabitants of the State from assembling 
together in a peaceable manner to consult 
for their common good; nor from instructing 
their Representatives; nor from applying to 
the Legislature for redress of grievances 
(sic). 

If we hold that either of these provisions of the 
Oregon Constitution are violated by the Statutes in 
question, it would not, then, be necessary to discuss 
the effect of the federal constitution (First Amend- 
ment) because in such case it would not come into 
play. 

Overarching all of the foregoing considerations 
is the inescapable fact that the limiting legislation 
closes or impedes important channels of communica- 
tion on  public issues and thus denies citizens freedom 
of expression where the protection of that constitu- 
tional right is the most necessary to preserve our sys- 
tem of government. 

Defendant asks us to cast this constitutional pro- 

=Unlike the Congress which is dependent for legislative 
authority upon a constitutional grant, the state legislative 
power is plenary. Thus state legislation is valid unless con- 
trary toconstitutional limitation. Joryv. Martin, 1.53 Or. 278, 
28.5,.56 P.2d 1093 (1936). 

tection aside to meet alleged evils which are de- 
scribed in broad generalities and unsupported by reli- 
able evidence. The interests described in Article I 
were not intended to be swept away by this kind of 
speculation. 

Plaintiff further cross-appeals from the trial 
court's refusal to award him attorney's fees. Al- 
though plaintiff concedes that as a general rule 
American courts will not award attorney's fees to the 
prevailing party absent authorization of statute or 
contract, he correctly points out that courts of equity 
have the inherent power to award attorney's fees. 
This power frequently has been exercised in cases 
where the plaintiff brings suit in a representative ca- 
pacity and succeeds in protecting the rights of others 
as much as his own.19 We recognized this equitable 
exception to the general rule in Gilbert v. Hoisting & 
Port. 
Engrs., 237 Or. 130,384 P.2d 136,390 P.2d 320, cert. 
denied 376 U.S. 963, 84 S.Ct. 1125, 11 L.Ed.2d 981 
(1964),20 a substantially similar case to the one at 
hand. In Gilbert, the plaintiffs sued the union of 
which they were members to require fair and demo- 
cratic elections. We allowed the plaintiffs attorney's 
fees at both trial and appellate levels because 

. . .The preservation of the democratic 
process in the functioning of unions is a mat- 
ter of primary concern, not only to union 
members but to the public as well. . . .Those 
members of the union who in good faith seek 
to preserve the internal democracy of their 
union should not have to bear the expense of 
a successful suit. 

237 Or. at 138. 384 P.2d at 140. 

It is beyond dispute that the interest of the public 
in preservation of the individual liberties guaranteed 
against governmental infringement of the constitu- 
tion is even stronger than that present in Gilbert. Cor- 
respondingly, plaintiff in this case, at least as much as 
the plaintiffs in Gilbert, should not be required to 
bear the entire cost of this litigation the benefits of 
which flow equally to all members of the public. 
Therefore, the case must be remanded for the deter- 
mination and award of reasonable attorney's fees. 

'9See. Falcon, Award of Attorney's Fees in Civil Rights and 
Constitutional Litigation. 33 Md.L.Rev. 379 (1973); 
Nussbaum, Attorney's Fees in Public Interest Litigation, 48 
N.Y.U.L. Rev. 301 (1973); Note, 24 Hastings L.J. 733 (1973). 
20See also. Hall v. Cole, 412 US.  1.93 S.Ct. 1943,36 L.Ed.2d 
702 (1973). 



Discussion Notes 
1. In what other contexts might state courts often joined with state constitutional law 

recognize a claim for attorneys fees? claims. See Steven H. Steinglass, Section 1983 
2. All of the issues discussed in this section are Litigation in State Courts (New York: Clark 

thoroughly covered in Friesen, "Recovering Dam- Boardman, Co., 1987); Steven H. Steinglass, 
ages." "The Emerging State Court Section 1983 Ac- 

3. It is becoming more common for federal tion: A Procedural Review," University of Mi- 
constitutional claims to be brought in state courts, ami Law Review 38 (May 1984): 381. 





Chapter 5 

Interpretation of State Constitutions 



A. Introduction 

[Wle must never forget, that it is a con- 
stitution we are expounding. 

Chief Justice John Marshall 
McCulloch v. Maryland 17 U S .  316, 407 (1819) 

Marshall's famous statement, of course, referred 
to the federal constitution. Should the same attitude 
he sought to engender with reference to the federal 
constitution apply when courts interpret or construe 
state constitutions? Do the courts exhibit a similar at- 
titude, or do they tend to treat state constitutions 
more as they treat statutes? What techniques of state 
constitutional interpretation may be identified, and 
do these techniques differ from federal constitu- 
tional interpretation? 

Some state constitutions contain provisions re- 
lating to interpretation. For example, Article I, sec- 
tion 23 of the South Carolina Constitution: 

The provisions of the Constitution shall 
be taken, deemed, and construed to be man- 
datory and prohibitory, and not merely di- 
rectory, except where expressly made 
directory or permissory by its own terms. 

Article 4, Section 7, paragraph 11 of the New Jer- 
sey Constitution provides: 

The provisions of this Constitution and 
of any law concerning municipal corpora- 
tions formed for local government, or con- 
cerning counties, shall be liberally construed 
in their favor. The powers of counties and 
such municipal corporations shall include 
not only those granted in express terms but 
also those of necessary or fair implication, or 
incident to the powers expressly conferred, 
or essential thereto, and not inconsistent 
with or prohibited by this Constitution or by 
law. 

The classic work on state constitutional interpre- 
tation was Thomas M. Cooley's A Treatise on the Con- 
stitutional Limitations Which Rest Upon the Legislative 
Power of the States of the American Union, first pub- 
lished in 1868 and updated in numerous subsequent 
editions. Many courts rely on this work as authority, 
referring to it simply as "Cooley's Constitutional 
Limitations." But see, Thomas Reed Powell, "Book 
Review," Harvard Law Review 41 (December 1927): 
272; William F. Swindler, "State Constitutional Law: 
Some Representative Decisions," William and Mary 
Law Review 9 (Fall 1967): 166 (describing Cooley's 
treatise as "now obsolete"). 

A major factor in state constitutional interpreta- 
tion is the constitution's general limiting function.* 

'Therefore, many of the difficult questions of judicial inter- 
pretation of state constitutions involve implied limitations 
on power. Walter Dodd, "Implied Powers and Implied Liga- 
tions in Constitutional Law," Yale Law Jounral 29 (1919): 
160: 

The preceding discussion has suggested a real 
antithesis between constitutional construction as 
it relates to the national government on the one 
side and constitutional construction as it relates to 
the state government on the other. With respect to 
the United States, emphasis has been upon pow- 
ers, and perhaps the most important single mani- 
festation of judicial action has been the doctrine of 
implied powers. With respect to the states, empha- 
sis has been upon limitations, and the most impor- 
tant single manifestation of judicial action has 
been the doctrine of implied limitations. Theoreti- 
cally state powers are original powers, subject only 
to such limitations as appear in constitutional 
texts, and are to be construed liberally; national 
powers are granted or  delegated, and should in 
theory receive a more restricted application. Actu- 
ally the reverse is true, and limitations upon states 
in state and national constitutions are construed 
more strictly against the state than are textually 
equivalent limitations as against the national gov- 
ernment. 



This is, of course, not always the case. For exampIe, it 
is difficult to characterize a constitutional provision 
adopted to overcome a judicial decision denying the 
authority for certain governmental action as a "limi- 
tation" on governmental power. The point is, how- 
ever, that the function of the constitutional provision 
under scrutiny is an important factor in its interpreta- 
tion. 

The texts of state constitutions are much more 
volatile than their federal counterpart. They are sub- 
ject to change, and such changes come from a number 
of different sources-legislatively recommended 

amendment or revision, initiative amendment, or 
proposals submitted to the voters by constitutional 
conventions. Thus state constitutional questions 
often require interpretation of provisions of rela- 
tively recent, and sometimes differing, origin. Often 
the current state constitutional provision is the prod- 
uct of many amendments over the years. Further- 
more, many state constitutional provisions have been 
"copied" from other states. All these factors, distin- 
guishing the federal from state constitutions, can and 
should affect interpretation. 



B. Application of General Concepts of 
Interpretation 

A recurring question in interpreting state consti- 
tutional provisions concerns the extent to which con- 
cepts of interpretation developed for statutes or 
other legal documents should be applied to state con- 
stitutional interpretation. The Supreme Court of 
North Dakota has stated: "Generally, principles of 
construction applicable to statutes are also applica- 
ble to constitutional provisions." State ex rel. Sanstead 
v. Freed, 251 N.W.2d 898,908 (N.D. 1977). Read the 
following case with this idea in mind. 

Eberle v. Nielson 
78 Idaho 572,306 P.2d 1083 (1957) 

TAYLOR, Justice. 
The petitioners . . . members of the current 

Thirty-fourth Session of the State Legislature, on be- 
half of themselves and others similarly situated, file 
petition in this Court seeking a writ of mandate to 
compel issuance of warrants by the defendant, State 
Auditor, for payment of expenses incurred by them 
while serving as members of various committees of 
the legislature. They allege that funds were regularly 
appropriated from the payment of such expenses; 
that vouchers were regularly prepared and approved 
by the presiding officer of the respective houses, and 
were presented to and approved by the State Board 
of Examiners; and that the defendant had refused to 
draw warrants for the payment thereof on the ground 
that payment of such claims was not authorized by 
law. 

Defendant, answering the petition, admits all of 
the allegations therein, and affirmatively alleges that 

sec. 67-412, I.C., purporting to authorize payment of 
such expenses, is in violation of Article 3, sec. 23, of 
the State Constitution. Section 67-412, I.C., enacted 
in 1951, is as follows: 

Each member of the legislature of the 
State of Idaho shall receive the sum of $5.00 
per day as committee expenses while serving 
as a member of any committee during any 
session of the legislature, including the pre- 
sent thirty-first session of said legislature; 
and provided that no member shall receive 
such expense for service on more than one 
committee at the same time. 

The pertinent part of sec. 23, Article 3, of the 
Constitution provides: 

Each member of the legislature shall re- 
ceive for his services a sum of ten dollars per 
day from the commencement of the session; 
but such pay shall not exceed for each mem- 
ber, except the presiding officers, in the ag- 
gregate, $600 for per diem allowances for 
any one session; and shall receive each the 
sum of ten cents per mile each way by the 
usual traveled route." 

In determining the constitutionality of a legisla- 
tive enactment, fundamental principles must ever be 
kept in mind and rigidly observed. Statutes are pre- 
sumed valid and all reasonable doubts as to constitu- 
tionality must be resolved in favor of validity. . . . 

Where a statute is susceptible of two construc- 
tions, one of which would render it invalid and the 
other would render it valid, the construction which 
sustains the statute must be adopted by the courts.. . . 



The burden of showing unconstitutionality of a 
statute is upon the party who asserts it, and invalidity 
must be clearly shown. . . . 

It is the duty of the courts to uphold the constitu- 
tionality of legislative enactments when that can be 
done by reasonable construction. . . . 

In construing our State Constitution there are 
also certain fundamental principles which must be 
recognized and given effect. Unlike the Federal Con- 
stitution, the State Constitution is a limitation, not a 
grant, of power. We look to the State Constitution, 
not to determine what the legislature may do, but to 
determine what it may not do. If an act of the legisla- 
ture is not forbidden by the state or federal constitu- 
tions, it must be held valid. 

This fundamental concept of the State Constitu- 
tion is generally accepted throughout the United 
States, and is not questioned in these proceedings. It 
has always been the guiding principle of constitu- 
tional construction in this state. . . . 

There flows from this fundamental concept, as a 
matter of logic in its application, the inescapable con- 
clusion that the rule of expressio unius est exclusio al- 
terius has no application to the provisions of our 
State Constitution. 

Express enumeration of legislative pow- 
ers is not exclusive of others not named un- 
less accompanied by negative terms. 

MacMillan Co. v. Clarke, 184 Cal. 491, 194 P. 1030, 
at page 1033, 17 A.L.R. 288. 

It is, of course, elementary law that, un- 
like the federal constitution, the state consti- 
tution is not a grant of power to the 
legislature but rather a limitation upon the 
powers of that body. An express enumera- 
tion of legislative powers is not exclusive of 
others not named, unless accompanied by 
negative terms. 

Slavich v. Walsh, 82 Cal.App.2d 228, 186 P.2d 35, at 
page 39. 

. . . the respondent contends that under 
the doctrine of expressio unius est exclusio 
alterius, since the Constitution specifies two 
items which may be allowed, any other al- 
lowances are invalid. This argument over- 
looks the fact that our Constitution is not a 
grant of power but rather a limitation or re- 
striction upon the powers of the Legislature. 
(Citations.) 

~o l l ins  v. ~ile;, 24 Cal.2d 912, 152 P.2d 169, at page 
171. 

This rule was again approved and quoted by the 
Supreme Court of California in Dean v. Kuchel, 37 
Cal.2d 97, 230 P.2d 81 1. 

This Court has also heretofore refused to apply 
the rule of expressio unius est exclusio alterius to the 
revenue provisions of the Constitution, as follows: 

Certainly our Constitution does not ex- 
pressly prohibit the people of Idaho from 
raising revenue in the manner provided in 
chapter 179 of the Session Laws of 1913, 
and, while it is true there are three methods 
of raising revenue expressed in section 2 of 
article 7 of the Constitution, we cannot infer 
from this that an implication arises prohibit- 
ing the state from also raising revenue pur- 
suant to its inherent power to do so in any 
other manner its Legislature may see fit to 
adopt. 

In re Kessler, 26 Idaho 764, 771, 146 P. 113, 114, 
L.R.A.l915D, 322. 

The tax in question is by a method other 
than those mentioned in section 2, art. 7, of 
the Constitution, but is not on that account 
unconstitutional, because it is not necessary 
that the Constitution expressly authorize the 
Legislature to enact each and every kind of 
tax adopted by it. An act is legal when the 
Constitution contains no prohibition against 
it. 

Independent School Dist. v. Pfost, 51 Idaho 240,252, 
4 P.2d 893, 897. 

Applying the foregoing rules and principles to 
the case before us, we find no limitation in sec. 23, 
Article 3, of the Constitution, forbidding the legisla- 
ture to provide for the payment of expenses of its 
members. It expressly allows to each member $10 per 
day "for his services," and provides that such per 
diem shall not exceed $600 for any one session. It also 
allows "ten cents per mile each way by the usual trav- 
eled route." This is a lump sum allowance for travel. 
The section is silent as to any other expenses. It fol- 
lows that the enumeration of an allowance for serv- 
ices and an allowance for travel, and the absence of 
any restrictive terms limiting the legislators to such 
allowances, leaves the legislature free to provide for 
the payment of other expenses necessarily incurred 
by its members in the discharge of their duties. 



Discussion Notes 
1. See also Imbrie v. Marsh, 3 N.J. 578,612-13, 

71 A.2d 352, 371 (1950) (Oliphant, J., dissenting) 
(cautioning about applying expressio unius maxim 
to state constitutions); and Reilly v. Ouard, 33 N.J. 
529,538-39,166 A.2d 360,365 (1960) ("Where, as 
here, the constitutional provision is prohibitory in 
nature, it surely can not mechanically be inferred 
that what was not prohibited was thereby affirma- 
tively guaranteed"). 

2. In Eberle, the Idaho Supreme Court avoided 
the problem of "negative implication" in state con- 
stitutional interpretation. As noted earlier, many 
state constitutions include provisions that could be 
relegated to statutory law. Particularly when these 
provisions mandate legislative action or grant 
authority to a legislature already vested with ple- 
nary power, courts can transform these provisions 
into limitations on legislative power. Professor 
Frank P. Grad described this problem: 

It must be emphasized that very 
nearly everything that may be included in 
a state constitution operates as a restric- 
tion on the legislature, for both com- 
mands and prohibitions directed to other 
branches of the government or even to 
the individual citizen will operate to in- 
validate inconsistent legislation. . . . 

In constitutional theory state govern- 
ment is a government of plenary powers, 
except as limited by the state and federal 
constitutions. . . . In order to give effect to 
such special authorizations, however, 
courts have often given them the full ef- 
fect of negative implication, relying some- 
times on the canon of construction expres- 
sio unius est exclusio alterius (the expres- 
sion of one is the exclusion of another). 

Frank P. Grad, "The State Constitution: Its Func- 
tion and Form for Our Time," Mrginia Law Review 
54 (June 1968): 964-66. 

For these reasons, many apparent grants of 
authority become, through judicial interpretation, 
limits on legislative power. Courts and lawyers 
should be aware of this hidden dimension of state 
constitutional language. 

3. With respect to the problem of negative im- 
plication, see also Dean v. Kuchel, 230 P.2d 811, 
813 (Cal. 1951); Hoffman v. Clark, 69 Ill. 2d 402, 
422, 372 N.E. 2d 74, 83 (1977); Ex Parte the Ala- 
bama Senate, 466 So. 2d 914 (Ala. 1985). 

4. See also City of Sacramento v. Hickman, 59 
Cal. Rptr. 609, 428 P.2d 593 (1967), which sets 
forth a number of principles of state constitutional 
interpretation. 

William F. Swindler, 
"State Constitutions for the 

20th Century" 

Nebraska Law Review 
50 (Summer 1971): 593.96. 
O 1971 Nebraska Law Review. 

Reprinted by permission. 

Judicial Doctrine a n d  the Future  
Because state constitutions are all too detailed 

and explicit, there is a built-in orientation toward 
strict construction in the majority of states. Despite 
the assurance that the legislative power is plenary in 
the absence of specific constitutional limitations, and 
that the police power of the sovereign resides in the 
lawmaking branch, courts tend to offset the legisla- 
tive effort in many cases by a narrow reading of the 
statutory language and the constitutional formulae 

which may apply. Moreover, new constitutions or 
constitutional amendments are ambivalently treated. 
Although the standard protestation is that "a consti- 
tutional provision can speak only to the future," the 
influence of past construction is readily preserved 
when a new provision preserves in haecverba the lan- 
guage of the provision it supplants. Asone state court 
has observed: "When a portion of the constitution 
has been construed, considered and acted on for dec- 
ades in one way by all branches of government," only 
an explicit amendment altering the language or the 
literal effect of the provision will warrant a change in 
construction. "[The constitution] should not be 
changed, expanded or extended beyond its settled in- 
tent and meaning by any court to meet daily changes 
in mores, manners, habits or thinking of the people," 
except by amendment, the same opinion declared.89 

Under the prodding example of federal constitu- 
tional doctrine, the courts in the states having tended 
to develop a somewhat broader application of the 
concept of delegability of legislative power, and to 

89State v. Hall, 187 So. 2d 861, 863 (Miss. 1966). 



define more broadly the police power in general, al- 
though, with reference to the exercise of the power, 
the nexus between public need and the action taken 
may be narrowly defined. With reference to the re- 
current question of use of public school buses by pri- 
vate school pupils, the courts are still inclined to be 
all but inflexible. 

An encouraging trend appears to have devel- 
oped in quite recent years, as state legislatures have 
been urged to act more boldly under existing consti- 
tutional power, and courts in a number of states have 
sustained their actions. Where the constitutional lan- 
guage is not in itself restrictive, the general policy en- 
dorsed by the constitutional language need not be 
subjected to rules of strict construction. And where 
historically a word or phrase has taken on a new 
meaning or understanding now in general accep- 
tance, which differs from the meaning of the time of 
enactment of the constitutional passage in which the 
word or phrase appears, the recent usage will apply. 
The self-executing nature of many constitutional pro- 
visions has been reaffirmed, and in matters of consti- 
tutional questions the issue of standing has been 
disposed of in a manner more conformable with re- 
cent federal decisions. The matter of the wisdom of 
legislation is once again being left to the legislature, 
and any changing view of public policy relating to leg- 
islative enactments is apt to be accepted by the 
courts. Police power, if reasonably invoked, is up- 
held, and where this involves anti-discrimination 
standards it is unequivocally validated. 

If this trend of recent state constitutional deci- 
sion continues, it may conceivably counteract the in- 
hibiting effect of the older narrow construction in so 
many areas of state jurisprudence. It is too early to 
determine whether, in the late sixties, state courts 
have begun to make a massive intellectual reversal of 
poles analogous to the reversal in federal constitu- 
tional law after 1937. There is still the unconscion- 
able tangle of restrictive detail in the constitutions 
themselves, awaiting deletion through comprehen- 
sive amendments. But to the degree that a new state 
constitutionalism can be effected through a shift 
from narrow to broad judicial definition of legislative 
authority, there may be some ground for hope. The 
decade of the seventies holds the answer. 

State v. Jewett 
500 A.2d 233 (Vt. 1985) 

HAYES, Justice. 
In this case, we are asked to decide, among other 

issues, whether the defendant was illegally stopped 
and arrested in violation of his rights guaranteed by 

Chapter 1, Article 11 of the Vermont Constitution. 
The state constitutional issue has been squarely 
raised, but neither party has presented any substan- 
tive analysis or argument on this issue. This consti- 
tutes inadequate briefing, and we decline to address 
the state constitutional question on the basis of the 
record now before this Court. State v. Taylor, 145 Vt. 
437, 439, 491 A.2d 1034, 1035 (1985). Because the 
briefs fall short of the mark on the state constitu- 
tional claim, we are directing the parties to file sup- 
plemental briefs addressing that issue. 

The standard we have set is clear: what is ada- 
mantly asserted must be plausibly maintained. Yet 
our duty is not met by simply drawing the line. On the 
subject of briefing, we have said many times what we 
are against! Now the hour has come to say what we are 
for. To put it in another way, we who have the mind to 
criticize must have the heart to help. 

This occasion makes clear the need to raise the 
plane of consciousness of bench and bar about the re- 
surgence of federalism that is sweeping across the 
country. Since 1970 there have been over 250 cases in 
which state appellate courts have viewed the scope of 
rights under state constitutions as broader than those 
secured by the federal constitution as interpreted by 
the United States Supreme Court.' 

Oregon Justice Hans Linde has stated: "A lawyer 
today representing someone who claims some consti- 
tutional protection and who does not argue that the 
state constitution provides that protection is skating 
on the edge of malpractice."2 

Recently a young lawyer wrote of attorney ne- 
glect regarding the possibilities of state constitutional 
law: 

It is the highest law of our state, yet it is 
sometimes esteemed the lowest. It is rou- 
tinely cited, then routinely forgotten. It is 
our birthright, which we have sold for a bowl 
of federal porridge. It is our state Constitu- 
tion, the poor relation of the United States 
Constitution. But it may soon be coming into 
new wealth.3 

One longs to hear once again of legal concepts, 
their meaning and their origin. All too often legal ar- 
gument consists of a litany of federal buzz words 
memorized like baseball cards. As Justice Linde has 
noted: 

'Collins, Reliance on State Constifirtions: Some Random 
Tliolrghts, in Developments in State Constitutional Law 2 (B. 
McGraw ed. 1985). 
2Welsh & Collins. Taking State Constitrrtions Seriously, 14 
The Center Mag. 6, 12 (Sept./Oct. 1981). 
STinkle, The Resurgence ofstate Constif~rtionalLaw, 18 [Me.] 
Bar Bull. 257 (1984). 



People do not claim rights against self- 
incrimination, they "take the fifth" and ex- 
pect "Miranda warnings." Unlawful 
searches are equated with fourth amend- 
ment violations. Journalists do not invoke 
freedom of the press, they demand their first 
amendment rights. All claims of unequal 
treatment are phrased as denials of equal 
protection of the laws.4 

Why has all of this happened? Former Justice 
Charles G. Douglas of the New Hampshire Supreme 
Court gives this explanation: 

The fact that law clerks working for 
state judges have only been taught or are fa- 
miliar with federal cases brings a federal bias 
to the various states as they fan out after 
graduation from "federally" oriented law 
schools. The lack of treatises [or] textbooks 
developing the rich diversity of state consti- 
tutional law developments could be viewed 
as an attempt to "nationalize" the law and 
denigrate the state bench.5 

Despite the burgeoning developments in state 
constitutional law, only about a dozen law schools 
have courses in state constitutional jurisprudence. 
Some commentators have noted that this oversight 
stems from the fact that many law school deans are 
former clerks to Justices of the United States Su- 
preme Court or other members of the federal judici- 
ary. 

To paraphrase Jefferson, we might as well re- 
quire a man to wear still the coat which fitted him as a 
boy as to educate a law student in this time of the 
post-Warren counter-revolution as if there had been 
no resurrection of federalism and state judicial inde- 
pendence. It is small wonder that lawyers are con- 
fused or baffled when they decide to engage in 
independent interpretation of the Vermont Consti- 
tution. 

This generation of Vermont lawyers has an un- 
paralleled opportunity to aid in the formulation of a 
state constitutional jurisprudence that will protect 
the rights and liberties of our people, however the 
philosophy of the United States Supreme Court may 
ebb and flow. In his correspondence with George 
Wythe, John Adams summed up this kind of historic 
time: "You and I, dear friend, have been sent into life 

4Linde, E Pluribus-Constit~ttional Tl~eoty and State Courts, 
in Developments in State Constitutional Law 279 (B. McGraw 
ed. 1985). 
5Douglas, State Judicial Activism-The New Role for State 
Bills of Rights, 12 Suffolk U.L. Rev. 1123, 1147 (1978). 

at a time when the greatest lawgivers of antiquity 
would have wished to live."6 

Thus, it is important that the attorney consider 
the various approaches that can be taken to state con- 
stitutional argument. We will outline some of them in 
the paragraphs that follow. The advocate in appellate 
argument may wish to combine several of these ap- 
proaches, having in mind that any collegial tribunal 
contains members with varying legal backgrounds 
and philosophies. What is appealing to one justice 
may be unpersuasive to another. Therefore, wise 
counsel will use every tool available in his or her ef- 
forts to convince. 

One approach to constitutional argument in- 
volves the use of fundamentally historical materials. 
Mr. Justice Holmes has said that "historic continuity 
with the past is not a duty it is only a necessity. . . ."lo 

In Gompers v. United States, 233 U.S. 604, 34 
S.Ct. 693, 58 L.Ed. 1115 (1914), Holmes was speak- 
ing of the United States Constitution, but his remarks 
would be equally applicable to the Vermont Consti- 
tution. He  said: 

. . . the provisions of the Constitution are not 
mathematical formulas having their essence 
in their form; they are organic living insti- 
tutions transplanted from English soil. Their 
significance is vital not formal; it is to be 
gathered not simply by taking the words and 
a dictionary, but by considering their origin 
and the line of their growth. 

Id. at 610, 34 S.Ct. at 695. 

Historical argument may also touch upon the 
legislative history of a particular provision, "or on the 
social and political setting in which it originated, or on 
the fate of the [provision] in subsequent constitu- 
tions."ll 

The textual approach to state constitutional ar- 
gument needs little explanation. A state constitu- 
tional clause may confer rights not bestowed by the 
United States Constitution or contain language that 
differs from parallel provisions in the National Char- 
ter so that the former invites interpretation on inde- 
pendent grounds. Justice Joseph Story draws this 
distinction between historical and textual arguments: 

Mr. Jefferson has laid down [what he 
deems a perfect canon] for the interpreta- 
tion of the Constitution. . . . On every ques- 

6J. Adams, Tl~ougltts on Government IV, 200 (1850). 
lOHolmes, Learning and Science in Collected Legal Papen 
139 (1920). 
'Linde, supra, note 4, at 285. 



tion of construction [we should] carry our- 
selves back to the time, when the Constitu- 
tion was adopted, recollect the spirit 
manifested in the debates and instead of try- 
ing what meaning may be squeezed out of 
the text, or invented against it, conform to 
the probable one, in which it was passed. . . . 

Now who does not see the utter. . . inco- 
herence of this cannon. . . . Is the sense of the 
Constitution to be ascertained . . . by conjec- 
ture from scattered documents, from private 
papers, from the table talk of some states- 
men. . . ? It is obvious, that there can be no 
security to the people in any constitution of 
government if they are not to judge of it by 
the fair meaning of the words of the text.12 

Both the self-incrimination and search and sei- 
zure provisions of the Vermont Constitution contain 
wording substantially different from the parallel 
clauses in the Federal Charter. Thus, it is possible 
that these clauses could be construed differently 
from somewhat similar provisions in the Federal 
Constitution or they may be given the same interpre- 
tation even though the language differs. 

The advocate may also use a sibling state ap- 
proach in state constitutional argument. This in- 
volves seeing what other states with identical or 
similar constitutional clauses have done. Mr. Justice 
Charles Douglas points out that in Heath v. Sears, 
Roebuck & Co., 123 N.H. 512,526,464 A.2d 288,296 
(1983), the legal remedy clause of the New Hamp- 
shire Constitution was examined in terms of the 
analysis by several other state courts of identically 
worded provisions.'3 He went on to note that the 
Rhode Island Supreme Court adopted Heath when 
considering the same language in the Rhode Island 
Constitution. See Kennedy v. Cumberland Engineering 
CO., X X  R.I. XX, XX, 471 A.2d 195, 200-01 (1984). 

Another approach involves the use of economic 
and sociological materials in constitutional litigation. 
The classic example of this was in Muller v. Oregon, 
208 U.S. 412,28 S.Ct. 324,52 L.Ed. 551 (1908), which 
upheld a state law limiting the hours of labor for 
women. Then attorney Louis D. Brandeis filed a brief 
in which he assembled a list of similar state and for- 
eign statutes, "extracts from over ninety reports of 
committees, bureaus of statistics, commissioners of 
hygiene, inspectors of factories, both in this country 
and in Europe, to the effect that long hours of labor 

12P. Bobbitt, Cot1stit11tiotial Fate-Theory of the Co~atitrrtion 
25 (1982) (quoting J. Story, 1 Cor~~tnerltaries on (Ire Cotutitlr- 
tion of the United States sec. 407, at 390 n. 1 (1st ed. 1833)). 
13Douglas, State v. Ball: The Need To P~rt Last Things Last, IV 
[N.H.] Trial Bar News 13-15 (MarchlApril, 1984). 

are dangerous for women," and "extracts from simi- 
lar reports discussing the general benefits of short 
hours from an economic aspect of the question," all 
supporting the contention that the statute at issue 
bore a reasonable relationship to the public health 
and safety, concededly legitimate exercises of the po- 
lice power. Id. at 419-20 n. l ,  28 S.Ct. at 325-26 n. l. 

Philip Bobbitt discusses six types of constitu- 
tional argument in his very excellent volume.14 These 
types are the historical, the textual, the doctrinal, the 
prudential, the structural, and the ethical. A study of 
this volume would be of great help to the advocate 
who approaches for the first time the task of briefing 
a state constitutional question. 

We have not meant to suggest here that all of the 
types of constitutional argument have been men- 
tioned in this opinion or in Mr. Babbitt's work. The 
imaginative lawyer is still the fountainhead of our fin- 
est jurisprudence. 

No attorney briefing or arguing a state constitu- 
tional question before the Vermont Supreme Court 
should undertake his or her task without first review- 
ing Michigan v. Long. 463 U.S. 1032, 103 S.Ct. 3469, 
77 L.Ed.2d 1201 (1983). 

In that case the United States Supreme Court 
said: 

[Wlhen . . . a state court decision fairly 
appears to rest primarily on federal law, or to 
be interwoven with the federal law, and 
when the adequacy and independence of any 
possible state law ground is not clear from 
the face of the opinion, we will accept as the 
most reasonable explanation that the state court 
decided the case the way it did because it be- 
lieved that federal law required it to do so. (em- 
phasis supplied) 

Id. at 1040-41, 103 S.Ct. at 3475-76. 

When briefing state constitutional questions, 
counsel should heed this warning of Mr. Justice Car- 
son of the Oregon Supreme Court: 

[Bleware of using federal cases and saying 
they "compel" a given conclusion. They may, 
but the point here is that if they are good 
cases for their logic and their reasoning, then 
cite them, use them, but do not say they 
"compel" the state court to reach its deci- 
sion. The United States Supreme Court will 
reverse whenever it finds that the state court 
erred in interpreting federal law. Now this is 
true even though the state may also have re- 
lied on its own constitution. My point here is 
that if you say that this result is "compelled" 

14Bobbitt, supra, note 12. 



by the federal Constitution, and if we follow 
your advice, you may be setting yourself up 
for reversal if the Supreme Court says: 
"Wrong, the federal Constitution does not 
compel this decision and we cannot tell from 
the opinion whether the state court would 
have reached this result on independent 
state grounds." Again, first things first, try to 
get the state court to decide a question based 
on its law and constitution and not on the 
federal law; persuaded yes, compelled 110.~5 

To protect his or her client, it is the duty of the 
advocate to raise state constitutional issues, where 
appropriate, at the trial level and to diligently de- 
velop and plausibly maintain them on appeal. It is the 
corresponding obligation of the Vermont Supreme 
Court, when state constitutional questions of pos- 
sible merit have been raised, to address them or or- 
der that they be rebriefed when the briefs do not pass 
muster. If we breach this duty, "we fail to live up to 
our oath to defend our constitution and we help to 
destroy the federalism that must be so carefully safe- 
guarded by our people." State v. Ball, 124 N.H. 226, 
231,471 A.2d 347, 350 (1983). 

'Scarson, '2ast Tlzings Last": A Methodological Approach to 
Legal A~gmzent  in State Colnfs, (Appendix prepared by 
Ronald K.L. Collins), 19 Willamette L.Rev. 641,651 (1983). 

During the American Constitutional Convention 
when the last members were signing the fundamental 
Charter, Benjamin Franklin looked toward the chair 
of General Washington at the back of which a sun had 
been painted. He observed 

. . . to a few members near him, that painters 
had found it difficult to distinguish in their 
art a rising from a setting sun. "I have," said 
he, "often and often in the course of the ses- 
sion, and the vicissitudes of my hopes and 
fears as to its issue, looked at that behind the 
President without being able to tell whether 
it was rising or setting: Rut now at length I 
have the happiness to know that it is a rising 
and not a setting sun."'6 

We have an opportunity to develop a sound juris- 
prudence of state constitutional law that will serve 
not only this generation of Vermonters but those who 
will come after us in the decades yet to be. If we meet 
this challenge we too will see the dawn of a great new 
day such as Franklin spoke of so many years ago. 

ITC. Bowen, Miracle at Pl~iladelyhia 263 (1966) (quoting 
James Madison in a letter to Thomas Jefferson). 

Discussion Notes 
2. Would an opinion like this be likely in an 

1. What is the Vermont Supreme Court seek- area of state constitutional interpretation which 
ing to accomplish with this opinion? did not have to do with rights? 



C. The "Plain Meaning" of State Constitutional Provisions 

The "plain meaning rule" of statutory interpreta- 
tion has been on the decline since the 1940s. See 
Harry Wilmer Jones, "The Plain Meaning Rule and 
Extrinsic Aids in the Interpretation of Federal Stat- 
utes," Washington University Law Quarterly 25 (De- 
cember 1939): 2; Arthur Murphy, "Old Maxims 
Never Die: The Plain Meaning Rule," Columbia Law 
Review 75 (November 1975): 1299. 

Should this trend be applied to constitutional in- 
terpretation, particularly state constitutional inter- 
pretation? 

In Vreeland v. Byrne, 72 N.J. 92, 370 A.2d 825 
(1977), the Supreme Court of New Jersey made the 
following observations about state constitutional 
construction: 

The pertinent constitutional provision with 
which we are here concerned, Art. 4, sec. 5, para. 1, 
which is quoted above, is not in our view in any sense 
ambiguous. To us it is devoid of any trace of uncer- 
tainty. It limits the eligibility of a member of the Leg- 
islature as candidate for "any State civil office or 
position, of profit," "during the term for which he 
shall have been elected." 

The limitation is of a dual nature. The legislator, 
during the proscribed period, shall neither be "nomi- 
nated, elected or appointed" to any "civjl office or po- 
sition" which shall either (1) "have been created by 
law," or (2) "the emoluments whereof shall have 
been increased by law" during the term for which he 
shall have been elected. He remains eligible, during 
his legislative term, as a candidate for any office or 
position that does not fall within either of the two for- 
bidden categories. He regains his eligibility with re- 
spect to the two proscribed categories of office upon 
the expiration of the legislative term for which he 
shall have been elected. 

It is a familiar rule of construction that were 
phraseology is precise and unambiguous there is no 
room for judicial interpretation or for resort to ex- 

trinsic materials. The language speaks for itself, and 
where found in our State Constitution the language is 
the voice of the people. As this Court said some 
twenty years ago, 

[Tlhe Constitution derives its force, not 
from the Convention which framed it, but 
from the people who ratified it: and the in- 
tent to be arrived at is that of the people. 

The Constitution was written "to be un- 
derstood by the voters: its words and phrases 
were used in their normal and ordinary as 
distinguished from technical meaning"; and 
"where the intention is clear there is no 
room for construction and no excuse for in- 
terpolation or addition." 

United Statesv. Sprague, 282 U.S. 716.51 S.Ct. 220,7 5 
L. Ed. 640 (1931) [ ~ a n ~ e m i  v. Berry, 25 N. J. 1, 16 
(1957)l. 

In considering the meaning of this Article, an im- 
portant principle of constitutional interpretation 
should not be overlooked. Not all constitutional pro- 
visions are of equal majesty. Justice Holmes once re- 
ferred to the "great ordinances of the Constitution."4 
Within this category would be included the due proc- 
ess clause, the equal protection clause, the free 
speech clause, all or most of the other sections of the 
Bill of Rights, as well as certain other provisions. The 
task of interpreting most if not all of these "great or- 
dinances" is an evolving and on-going process. The 
history of the Federal Constitution clearly teaches 
that what may, for instance, be due process in one 
decade or in one generation will fail to meet this test 

4Sp~i~iger v. Pliilippirie Islands, 277 US. 189, 209, 48 S. Ct. 
480, 72 L. Ed. 845, 852 (1928). 



in the next. And this is as it should be. The "great or- 
dinances" are flexible pronouncements constantly 
evolving responsively to the felt needs of the times. 

But there are other articles in the Constitution of 
a different and less exalted quality. Such provisions 
generally set forth rather simply those details of gov- 
ernmental administration as are deemed worthy of a 
place in the organic document. Examples from our 
own Constitution might be the clause in Art. 4, sec. 4 
para. 6 that requires bills and joint resolutions to be 
read three times in each house before final passage; 
or the provision in Art. 4, sec. 5, para. 3 declaring that 
upon a member of the Legislature becoming a mem- 
ber of Congress, his seat in the Legislature shall 
thereupon become vacant; or the requirement set 
forth in Art. 5. sec. 1, para. 2 that the Governor shall 
be not less than thirty years of age. 

Such constitutional provisions as these, and oth- 

entirely set apart from the "great ordinances" men- 
tioned above, and as matter of constitutional inter- 
pretation should receive entirely different treatment. 
Where in the one case the underlying spirit, intent 
and purpose of the Article must be sought and ap- 
plied as it may have relevance to the problems of the 
day, in the other a literal adherence to the words of 
the clause is the only way that the expressed will of 
the people can be assured fulfillment. 

We submit that the ineligibility clause quite defi- 
nitely and clearly falls into this latter category. It an- 
nounces no principle of government: rather it 
touches upon the mechanics and administration of 
government, much as in the examples set forth 
above. Provisions such as this should be read literally. 
No process of "interpretation" is necessary or appro- 
priate. Only in this way can the plainly-expressed will 

ers like them, important as they doubtless may be, are of the people be carried out. 

Discussion Notes 
1. Can the "meaning" of words realistically be 

viewed in this way? See generally, Zechariah 
Chafee Jr., "The Disorderly Conduct of Words," 
Columbia Law Review 41 (March 1941): 381; Reed 
Dickerson, "The Diseases of Legislative Lan- 
guage," Harvard Journal on Legislation 1 (January 
1964): 5. 

2. The court in Vreeland says that state con- 

stitutional language "is the voice of the people." 
What does this mean? 

3. With respect to the different types of state 
constitutional provisions, and the extent to which 
judicial interpretation can reduce their uncer- 
tainty, see Walter F. Dodd, "The Problem of State 
Constitutional Construction," Columbia Law Re- 
view 20 (June 1920): 635. 

Lipscomb v. State of Oregon 
305 Or. 472,753 P.2d 939 (1988) 

LINDE, J. 
In 1921, the Governor's veto power under the 

Oregon Constitution was amended to include, be- 
sides single items in appropriation bills, "any provi- 
sion in new bills declaring an emergency, without 
thereby affecting any other provision of such bill." 
The present dispute concerns whether the quoted 
words empower the Governor to veto only an emer- 
gency clause or any provision of a bill if the bill con- 
tains such a clause. 

In 1983, the Legislative Assembly passed Senate 
Bill 137, which made certain changes in the Public 
Employees' Retirement System (PERS). One section 
amended an existing provision (ORS 237.003(8)) so 
as to exclude some types of earnings of college teach- 
ers from the definitions of "salary" or "other advan- 
tages" for purposes of determining employment 
retirement credits and employer contributions. 1983 
SB 137, sec. 1, codified as ORS 237.003(1) through 
(12). The bill contained a provision declaring an 

"emergency." The Governor signed Senate Bill 137, 
including the emergency clause, but his message to 
the Legislative Assembly stated that he disapproved 
of and therefore vetoed three provisions of the 
amending bill. 

On advice of Legislative Counsel, the legislative 
leadership at a subsequent special session treated the 
vetoes as legally ineffective and did not take them up 
for reconsideration and enactment over the veto. 
Legislative Counsel published the provisions in the 
session laws, Oregon Laws 1983, chapter 830, section 
1, and in the Oregon Revised Statutes, ORS 
237.003(8) (c) (E), (F) and (H) (1983 Replacement 
Part), but the executive brand treated the provisions 
as vetoed and continued to make contributions to 
PERS on the employee earnings that the bill sought 
to exclude. 

Origins ofArticle I/, section 15a. When a constitu- 
tional amendment sets out to change the allocation of 
power between the political departments of govern- 
ment, it is necessary to understand the political back- 
ground that motivated the amendment. Some 
amendments may be designed to correct or clarify a 
text that has proved difficult to administer or in the 



view of legislators and voters has been misinter- 
preted, or to replace obsolete provisions. The 1921 
amendment of Article V, section 15a, was not of that 
kind. It gave the Governor a measure of power over 
legislation that he did not previously have. Identify- 
ing the reasons for the amendment bears on inter- 
preting what this new power was meant to be. 

The legal effect of adding a clause declaring an 
"emergency" to a bill is to allow legislation to take ef- 
fect sooner than the 90 days after the end of the ses- 
sion provided in Article IV, section 28.6 The political 
consequence is to prevent a referendum of the act 
upon petition of the voters, because that power is re- 
served only for "any Act, or part thereof, of the Legis- 
lative Assembly that does not become effective 
earlier than 90 days after the end of the session at 
which the Act is passed." Or. Const.Art.IV l(3) (a). 

Contemporaneous sources show this background 
of the 1921 amendment. In 1921. the constitutional 
innovation of the popular initiative and referendum 
was still recent, and the use of declarations of emer- 
gencies that prevented referendum petitions was 
controversial. The proposal, Senate Joint Resolution 
13, that became the 1921 amendment to Article V, 
section 15a, was introduced by Senator B. L. Eddy on 
February 17, 1921, about a week before the end of 
the legislative session. In the absence of recorded de- 
bates, we must rely on press reports. On that day, the 
Senate had a heated debate about a pair of bills to use 
a fund collected from all state taxpayers for construc- 
tion of a highway by a special district of coastal coun- 
ties. The Oregon Statesman reported that several 
Senators criticized the declaration of an emergency 
attached to the bill, Senator Eddy objecting that the 
emergency clause "prohibits the people having any- 
thing to say as to whether [the highway bills] shall be- 
come effective." Two Highway Bills Passed By 
Senators, The Oregon Statesman, Feb. 18,1921, at 1, 
col. 3. The emergency clause preventing a statewide 
referendum on the coastal highway bill was not the 
only source of controversy about emergency clauses. 
Also on February 17, 1921, the Senate passed two 
other bills involving the highway commission that had 
first been passed at a special session in 1920 with dec- 
larations of an "emergency," but which Governor 01- 
cott had disapproved "not because he was opposed 
tothem but because he did not consider them emer- 
gency measures," as The Oregon Statesman ex- 
plained in reporting the previous day's house 
repassage of the bills. Id., Feb. 17,1921, at 1, col. 6-7. 

@Article IV, section 28, of the Oregon Constitution pro- 
vides: 

No act shall take effect, until ninety days from 
the end of the session at which the same shall have 
been passed, except in case of emergency; which 
emergency shall be declared in the preamble, o r  in 
the body of the law. 

Considered descriptions of SJR 13 appeared dur- 
ing the spring. A committee of legislators prepared 
an official explanation in support of SJR 13 for the of- 
ficial Voters' Pamphlet, describing SJR 13 as "a con- 
stitutional amendment to permit the governor to veto 
the emergency clause attached to a bill, without af- 
fecting the rest of the bill." The argument stated: 

The amendment now proposed would 
give him the power to veto the emergency 
clause of any bill, leaving the rest of the bill 
to stand. At present, if the emergency clause 
is objectionable, the governor can only veto 
the whole bill or allow it to become a law. 

Voters' Pamphlet for June 7, 1921 Election, at 11. 

After explaining the existing provisions on emer- 
gency clauses and on the referendum, the committee 
continued: 

When the legislature passes a bill and 
attaches to it a valid emergency clause, pro- 
viding that the bill shall take effect upon its 
passage, there can be no referendum on the 
bill, that is to say, it cannot be referred to the 
people for their approval or rejection. It be- 
comes a law at once. It is often necessary, in 
order to protect the public interests, that this 
should be the case. There is, however, a ten- 
dency to misuse the emergency clause, and 
to attach it when not necessary or proper. 

. . . If the amendment now proposed 
shall be adopted the governor will have no 
reason to veto a good bill because an emer- 
gency clause has been unwisely added to it. 
He can veto that clause and allow the bill to 
stand on its merits, and subject to a referen- 
dum if the people so desire. In the absence 
of the referendum it would take effect at the 
expiration of ninety days from the adjourn- 
ment of the legislative session. 

The proposed amendment would en- 
able the governor to bring his judgment to 
bear as to the necessity of the emergency 
clause, and it would prevent him from mak- 
ing the emergency clause an excuse or pre- 
text for vetoing the whole bill. As matters 
stand now, there is opportunity for the gov- 
ernor to make the emergency clause the os- 
tensible reason for a veto, which is really 
based on other grounds.9 

Id. 

Editorial support quoted in the Oregon Voter, a 
weekly magazine devoted to state government and 
elections, before the June 7 special election was 
based on this understanding. 



"Adoption of the amendment gives the 
governor the power to remove the appendix 
without affecting the body of the measure," 
analyzes Pendleton East Oregonian. "The 
emergency clause veto is a needed supple- 
ment to the single item veto," says Astoria 
Budget. 

From the McMinnville Telephone Register: 

"There will be on the June ballot a con- 
stitutional amendment, which will grant to 
the governor the power to veto the emer- 
gency clause of any bill passed by the legisla- 
ture. This is a splendid measure and should 
have the support of the voters. This measure 
will correct an abuse which has been done to 
the purposes of the emergency clause." 

"[Tlhis clause was intended for use only 
for cases involving peace, health or safety to 
the people; but sometimes it has been seized 
upon and used to keep a measure from being 
referred to the people, even when no emer- 
gency exists. 

"This emergency veto will give the gov- 
ernor power to veto the emergency clause 
and not affect the body of the measure. As it 
is now, he must veto the entire bill or permit 
it to become a law. This emergency veto is a 
needed supplement to the single item veto 
and when it is passed another of law evils will 
be relegated to the scrap heap." 

Oregon Voter, June 4, 1921, at 27. 

gThe defensive tone of further  a as sages] in the committee's 
argument may explain why a legislative majority was ready 
to increase the Governor's veto power: 

The chief reason for the amendment is to 
prevent undue encroachment upon the referen- 
dum power of the people. Complaint has been 
made that the legislature seeks at times to prevent 
measures from being submitted to the people, and 
accomplishes this object by the use of the emer- 
gency clause. We d o  not think this often happens, 
and yet there is at times a disposition in the legisla- 
ture to use the emergency clause where it is unnec- 
essary. T h e  fact that the governor could veto an 
emergency clause and allow the remainder of a bill 
to  stand would not only protect the referendum 
power in fact, but would also tend to allay the sus- 
picion that sometimes arises as to the motives of 
the legislature in using the emergency clause. The 
amendment is in the interest of good government 
and of public confidence and repose. 

Voters' Pamphlet, supra, at 11-12. The  committee's state- 
ment also was published in the Oregon Voter on April 2, 
1921 at 17-19. 

The Oregon Voter itself favored the measure be- 
cause it would permit the governor to veto the emer- 
gency clause only, thereby preventing its excessive 
use, particularly its use "solely for the purpose of 
making it impossible to use the referendum." Id. at 
10. Reviewing the measures on the special election 
ballot, the Portland Oregonian wrote on June 5: 

The emergency clause veto constitu- 
tional amendment, while not having re- 
ceived any great amount of publicity, 
apparently is favored by the majority of vot- 
ers throughout the state. This measure, if 
approved, will vest in the governor power to 
veto the emergency clause without affecting 
any other provisions of such bills. 

Portland Oregonian, June 5, 1921, at 1, col. 6 and 
cont. at 11, col. 1. 

"Plain Meaning"ofArticle I/, section 15a. The con- 
temporaneous materials leave little doubt what the 
sponsors and the public understood SJR 13 to mean 
at the time of its enactment. While plaintiffs rely on 
this history of Article V, section 15a, defendants urge 
us to disregard the historical evidence of its purpose 
and scope. They argue that resort to legislative his- 
tory is improper when the meaning of the text is 
"plain" or "unambiguous." 

Thisand similar formulations are often recited,Q 

12Defendants quote from Nortllwest Natiiral Cm Co. v. 
Frank, 293 Or. 374, 381,648 P.2d 1284 (1982): 

As a court, our role is to  interpret the statutes 
and constitutional provisions. We d o  not redraft 
these provisions; we interpret them as the legisla- 
ture has drafted them. It  is axiomatic that in a case 
of statutory and constitutional construction, this 
court must give preeminent attention to the lan- 
guage which the legislature and the people have 
adopted. The statutes are the law, and while the 
legislative history may provide invaluable insights 
into the legislative process, it remains supplemen- 
tal to the statutes as adopted. 

Plaintiffs counter with State are1 Cauv. Wilson, 277 Or. 747, 
750, 562 P.2d 172 (1977): 

Frequently, however, even when the plain 
meaning did not produce absurd results but 
merely an unreasonable one only "plainly at vari- 
ance with the policy of the legislation as a whole" 
this Court has followed that purpose, rather than 
the literal words. When aid to construction of the 
meaning of words, as used in the statute, is avail- 
able, there certainly can be no "rule of law" which 
forbids its use, however clear the words may ap- 
pear on "superficial examination." 

The court was quoting from United States v. Amer. Tnicking 
Ass'n, 310 US 534, 543-44, 60 S.Ct. 1059, 84 L.Ed. 1345 
(1940). omitting footnotes. Neitherbrief refers to the other's 
quotation. 



but in practice they do not and should not confine the 
court to historically blind exegesis. A case dealing 
with the allocation of legislative and executive power 
by the state's charter of government cannot be 
treated as if it involved the use of par01 evidence to 
vary the words of a private contract. When one side to 
a dispute over the meaning of a public law urges a 
court not to look at or consider materials presented 
by the other side for its reading of the law, this only 
invites doubt whether the materials might show that 
the "plain meaning" is not so plain after all. That is 
the case here.13 

In practice, also, courts rarely see disputes over 
interpretation when the opposing party cannot show 
a possible alternative reading of the words, which it 
claims to be correct in context. That, too, is true in 
this case. Article V, section 15a, is not as unambigu- 
ous as defendants claim. It provides (with the 1921 
amendment italicized): 

The Governor shall have power to veto 
single items in appropriation bills, and any 
provision in new bills declaring an emergency, 
without thereby affecting any otherprovision of 
such bill. 

Fixing upon the word "any" before "provision," de- 
fendants insist that it must mean that in bills declar- 
ing an emergency, the governor shall have power 
to veto any provision. Plaintiffs, on the other hand, 
maintain that the words "declaring an emergency" 
were meant to modify "provision," not "bills." Defen- 
dants, in turn, respond that the amendment's draf- 
ters could easily write "any provision declaring an 
emergency," if this was meant, and that plaintiffs' 
reading makes surplusage of the words "in new bills." 

The arguments show, not that one reading of the 
text is more correct or even more plausible than the 
other. but that the constitutional issue cannot be de- 

13Even a numerical reference, by nature unambiguous 
when viewed in isolation, may prove erroneous and require 
interpretation in its legislative context. See, e.g. Blrsll v. Grey- 
hozltid Lines, Inc., 295 Or. 619,669 P2d 324 (1983); Warren v. 
Marion County, et al, 222 Or. 307,353 PW 257 (1960). 

cided simply by parsing the words of the amendment. 
That approach puts a greater burden on draftsman- 
ship than the legislative institutions, then or now, can 
bear, let alone the initiative process that produces 
some of our laws. See OEA v. Phillips, 302 Or 87, 
106-07, 727 P2d 602 (1986) (Linde, J., concurring). 
Nor are we dealing with the work of the kind of com- 
mittee on style that produced the text of the United 
States Constitution. The 1921 legislative Assembly 
had no regular legislative counsel or committee 
staffs, and SJR 13 was sent to committee and re- 
ported back to each chamber so quickly as to suggest 
little if any hearing or scrutiny for potential ambigu- 
ity. No doubt there were other and clearer ways to 
phrase what Senator Eddy and his colleagues had in 
mind. We have no published explanation why they in- 
cluded the words "in new bills," since any "bill" is 
"new" when it is introduced. but perhaps they meant 
to exclude bills already passed earlier in the same ses- 
sion, which was almost at an end. As long as the spon- 
sors and supporters of SJR 13 knew what they 
intended to accomplish and why, they had little time 
and probably little patience for meticulous editorial 
refinements. 

Conclusion. Contemporaneous materials widely 
available to the voters in 1921, particularly the expla- 
nation by a committee of legislators in the official 
Voters' Pamphlet, leave no doubt that the amend- 
ment to Article V, section 15a, was intended to 
authorize the Governor to veto a declaration of 
emergency in a bill so as to protect the opportunity of 
voters to petition for a referendum. Although the 
wording of the amendment also could suggest a much 
broader power to veto individual provisions of nonap- 
propriation bills, it is not believable that such a broad 
power would have gone unmentioned and undebated 
if anyone had understood the amendment as defen- 
dants now contend. The Governor's veto power is not 
the kind of provision that must find new application 
in changing technological, economic, or social condi- 
tions. We agree with the legislative Assembly and the 
courts below that the purported veto of the disputed 
provisions of SB 137 were without legal effect. 

Discussion Notes 
1. Is the language of Oregon's Article V, Sec- 2. Does Justice Linde's opinion conflict with 

tion 15a ambiguous? If so, in what sense is it am- the statements he quotes in footnote 12? 
biguous? 



D. Constitutional History 

L. Harold Levinson, 
"Interpreting State Constitutions by 

Resort to the Record" 

Florida State University Law Review 
6 (Summer 1978): 567. 

O 1978 Florida State University Law Review. 
Reprinted by permission. 

Scholarly interest has focused, understandably, 
on the courts as the most authoritative sources of 
constitutional interpretation. Mention, however, 
should also be made of nonjudicial interpreters of 
constitutional language, including executive and ad- 
ministrative officials, legislators, lobbyists, lawyers, 
and numerous private citizens. These nonjudicial in- 
terpreters make decisions, virtually on a daily basis, 
about the meaning of their constitutions, subject to 
relatively infrequent scrutiny by the courts. The tech- 
niques and sources of constitutional interpretation 
are therefore of concern to the nonjudicial as well as 
the judicial interpreters. 

This article cieals with the interpretation of state 
constitutions, not the United States Constitution. 
Significant differences should be noted. First, the 
Federal Constitution was adopted through ratifica- 
tion by state legislatures, and the intentions of those 
legislatures are to a considerable extent preserved by 
the journals of legislative proceedings-intentions 
that often conflict from one state to another. State 
constitutions, on the other hand, are adopted by a di- 
rect vote of the people, and the people's intent may 
be virtually impossible to ascertain, except from cir- 
cumstantial evidence. 

Second, the Federal Constitution is relatively 
difficult to amend, and this may justify considerable 
flexibility in the interpretation of the constitutional 
text. State constitutions are easier to amend and may 
therefore provide less justification for flexible inter- 
pretation. A third and related distinction is that the 
Federal Constitution was, for the most part, written 
two centuries ago. Needs have changed, the meaning 
of certain words in our language has changed, and 
relatively flexible interpretation may be required. In 
contrast, many state constitutions are the products of 
our own times, speaking in our language about our 
current problems. Less flexibility seems required in 
interpreting such documents. 

Commentators on the interpretation of the Fed- 
eral Constitution are sharply divided regarding the 
extent to which the original intent should be taken 
into account. However, the cases and literature on 
state constitutional interpretation seem to reflect a 
strong consensus that original intent must be ascer- 
tained and respected. The ultimate success in this en- 
deavor would be achieved if the original intent of the 
people who adopted the constitutional provision 
could be ascertained. If the language of the constitu- 
tional text is clear on its face, this plain language is 
deemed to have been understood by the people, and 
their intent is deemed to coincide with that plain 
meaning. If, however, the constitutional text does not 
yield a plain meaning, resort may be had to other 
sources in order to find the original intent of the peo- 
ple. 

On occasion, the people's intent is sought in such 
materials as newspaper commentaries or summaries 
appearing on the ballot. More frequently, the intent 
of the people is sought by examining the intent of the 
framers. A number of theories could be suggested in 
favor of this technique. Perhaps the people conveyed 
their concerns and instructions to the framers, who 
acted as agents of the people in formulating the pro- 



posals for submission back to the people. Or perhaps 
the framers, having completed their drafting process, 
reported back to the people, explaining the meaning 
of the provisions by informal methods of communica- 
tion, leaving no historical record but nevertheless im- 
parting some level of understanding, so that the 
people may have understood what the framers were 
proposing. 

Another possible explanation is that the framers 
shared with the people a general understanding of 
how language was used, and what types of problems 
caused concern, so that the intent of the framers 
would be likely to coincide with the intent of the peo- 
ple, even without any direct communication flowing 
about specific provisions contained in the proposals. 
Still another possible explanation for using the intent 
of the framers to reflect the intent of the people is 
that the people, in adopting the constitutional lan- 
guage, realized that some of it could be fully under- 
stood only by the individuals who had participated in 
the drafting process. It could be that the people did 
not demand an explanation at the time of ratification 
but rather committed an act of faith, placing their 
trust in the undisclosed intent of the framers. 

A variation of this theory may be applied where 
the people are called upon to cast a single vote for or 
against a document that contains a large number of 
proposed constitutional provisions. Various individ- 
ual electors may have sufficient interest to probe the 
framers' intent underlying some of the provisions 
that are of special concern, but few electors are likely 
to take the trouble to acquaint themselves with the 
framers' intent regarding all provisions, even if this 
intent could be found if requested. The result is that 
many electors, in ratifying a package proposal, must 
have placed considerable trust in the intent of the 
framers. 

A final explanation is that, if the intent of the 
people cannot be found, the only feasible source of 
interpretation is the intent of the framers, which is 
used in place of the intent of the people as the most 
persuasive substitute available. The framers' intent 
provides a demonstrable and fixed source of interpre- 
tation. It may serve as a protection against some of 
the instability that could result from a constitutional 
provision that is unclear on its face and is unaccompa- 
nied by any expression of original intent. 

If the intent of the framers is to be examined as 
an aid to interpreting a constitutional provision that is 
not clear on its face, the next task is to find the most 
acceptable indicator of the framers' intent. In some 
states the framers prepare official explanations for 
distribution to the people in advance of the ratifica- 
tion vote. In most situations, however, the framers 
are unwilling or unable to prepare an official expla- 

nation, and the best available source of their intent is 
the record of their deliberative proceedings. 

The intent of the framers is a useful aid in the in- 
terpretation of constitutional provisions that are not 
clear on their face, but only if the collective intent can 
be established. Avote by the deliberative body during 
the drafting process may well be sufficient evidence 
of collective intent. A speech by a individual member 
is not, by itself, sufficient evidence, but it could be 
combined with other evidence to help with the dem- 
onstration. 

The search for collective intent therefore re- 
quires an examination of the record as a whole and a 
compilation of all parts of the record dealing with the 
specific point being examined. The record may not 
contain enough evidence to lead to any conclusion at 
all; or the record may contain such conflicting evi- 
dence that no collective intent emerges; or the record 
may contain sufficient evidence tending toward a sin- 
gle meaning so that it can be regarded as an accept- 
able indicator of the collective intent of the framers. 

A litigant who urges a certain interpretation of 
constitutional language, based on his perception of 
the intent of the framers, should bear the burden of 
searching the entire record of the framers' proceed- 
ings and of demonstrating that the interpretation be- 
ing urged is supported by the entire record. The 
court, with the aid of opposing counsel, should then 
conduct an independent search of the entire record, 
in order to verify that the proponent's interpretation 
is indeed supported by the record. 

The process of searching the entire record is 
greatly facilitated if the record has been suitably com- 
piled, indexed, and made available for public inspec- 
tion. Preparation of an index by a reliable indexer can 
permit the parties and the court to focus their atten- 
tion on those portions of the record that are identi- 
fied, by the index, as relating to the question at bar. If 
the compiled record and the index are available to the 
public before the people's vote, the credibility of the 
record is enhanced, and a closer identity is estab- 
lished between the intent of the framers, as evi- 
denced by the record, and the intent of the people. 

This identity does not depend on any assumption 
that the average citizen availed himself of the oppor- 
tunity to peruse the record before casting a vote in 
the referendum. Rather, the point is that the media, 
political action groups, and others with special inter- 
ests may have probed portions of the record, making 
public comments on selected issues. Moreover, it 
may be assumed that the compiled and indexed re- 
cord was offered as a completed product, subject to 
whatever test might be imposed in the public forum, 
before the referendum. 



Discussion Notes 
1. Professor Levinson notes that sometimes 

the intent of the people is sought be examining 
materials, such as "newspapers commentaries or 
summaries appearing on the ballot," that were 
available to them when theyvoted. The California 
courts show a particular willingness to examine 
such materials. See, e.g., City of Santa Barbara v. 
Adamson, 610 P.2d 436,439-40 (Cal. 1980); White 
v. Davis, 533 P.2d 222, 233-34 n.11 (Cal. 1975); 
People v. Brisendine, 531 P.2d 1099, 1114 (Cal. 
1975). 

2. In the words of the Pennsylvania Supreme 
Court: 

Where, as here, we must decide be- 

Kalodimos v. Village of Morton Grove 
103 111.2d 483, 470 N.E.2d 266 (1984) 

SIMON, Justice. 
An ordinance of the village of Morton Grove 

banning the possession of all operable handguns, ap- 
parently the first of its kind in the nation, withstood a 
challenge under the second and ninth amendments 
to the United States Constitution. (Quilici v. fillage of 
Morton Grove (7th Cir.1982), 695 F.2d 261, cert. de- 
nied (1983) - U.S. -, 104 S.Ct. 194, 78 L.Ed.2d 
170. In that decision the Federal court also concluded 
that the ordinance was permissible under the Illinois 
Constitution. (695 F.2d 261, 265-69.) This appeal 
calls upon this court to determine the meaning of our 
State constitution by defining the scope of the rele- 
vant State constitutional provision, deciding whether 
the ordinance passes muster under it, and, if so, de- 
ciding whether it is permissible under the constitu- 
tional home rule power and the police power. 

The ordinance (Morton Grove, Ill Ordinance 
81-11 (June 8, 1981)) provides that "[nlo person shall 
possess, in the Village . . . [alny handgun, unless the 
same has been rendered permanently inoperative." 
It exempts from its operation peace officers, prison 
officials, members of the armed forces, reserve units 
and the Illinois National Guard, security guards duly 
employed by a commercial or industrial enterprise or 
a public utility, and members of licensed gun clubs 
who entrust their handguns to the club who for safe- 
keeping when not using them for target shooting or 
other recreational purposes. Antique firearms are 
also specifically exempted from the ordinance. 

Morton Grove residents filed this action seeking 
an injunction and a declaratory judgment that the or- 
dinance violates article I, section 22, of the Illinois 

tween two interpretations of a constitu- 
tional provision, we must favor a natural 
reading which avoids contradictions and 
difficulties in implementation, which 
completely conforms to the intent of the 
framers and which reflects the views of 
the ratifying voter. 

Commonwealth ex rel. Paulinski v. Isaac, 483 Pa. 
467, 397 A.2d 760, 766 (1979), cert. denied 442 
U.S. 918 (1979). See also Matter of kkhn v. Curran, 
294 N.Y. 207, 217, 61 N.E. 2d 513, 517-18 (1945) 
("in construing the Constitution we seek the 
meaning which the words would convey to an intel- 
ligent, careful voter7,). 

Constitution and is an unreasonable exercise of the 
police power. . . . 

I. The Constitutional Right to Arms 
Article I, section 22, added to the Illinois Consti- 

tution in 1970, provides: 

Subject only to the police power, the 
right of the individual citizen to keep and 
bear arms shall not be infringed. 

(111.Const. 1970, art. I, sec. 22.) 

The section does not mirror the second amend- 
ment to the Federal Constitution (U.S. Const., 
amend. 11); rather it adds the words "[slubject only to 
the police power," omits prefatory language concern- 
ing the importance of a militia, and substitutes "the 
individual citizen" for "the people." The majority re- 
port of the Bill of Rights Committee of the constitu- 
tional convention, which framed the provision, makes 
clear that the latter two changes were intended to 
broaden the scope of the right to arms from a collec- 
tive one applicable only to weapons traditionally used 
by a regulated militia (see United States v. Miller 
(1939), 307 U.S. 174,59 S.Ct. 816, 83 L.Ed. 1206, to 
an individual right covering a wider variety of arms. 
Report of the Bill of Rights Committee on the Pre- 
amble and Bill of Rights (hereinafter cited as Com- 
mittee Report), 6 Record of Proceedings, Sixth 
Illinois Constitutional Convention (hereinafter cited 
as Proceedings) 87 (1970). 

Equally distinctive, however, is the explicit rec- 
ognition of "the police power" as a limitation on the 
liberty the provision affords. The Bill of Rights Com- 
mittee explained in its report that "[b]ecause arms 
pose an extraordinary threat to the safety and good 
order of society, the possession and use of arms is 
subject to an extraordinary degree of control under 
the police power." (Committee Report, 6 Proceed- 
ings 88.) The committee report described, with spe- 



cific citations, five types of regulatory measures that 
had been approved in other States as not infringing 
an individual right to arms, including a complete 
ban on "certain deadly weapons not commonly 
and peacefully used by individuals, such as machine 
guns, firearms equipped with silencing devices, gas- 
ejecting devices, blackjacks, artillery weapons, 
bombs, etc." (Committee Report, 6 Proceedings 89) 
and a total prohibition of "the sale of some weapons 
in some circumstances" (Committee Report, 6 Pro- 
ceedings 90, citing Biffer v. City of Chicago (1917), 278 
Ill. 562, 116 N.E. 182, and a Texas case, Camell& 
Smith v. State (Tex.Civ.App. 1912), 148 S.W. 1159, 
which approved a confiscatory tax on all sales of pis- 
tols). 

Plaintiffs contend that section 22 is ambiguous 
and that the ambiguity can only be resolved to mean 
that while the State and its subdivisions have the 
power to regulate the possession and use of weapons 
which are commonly used for recreation or protec- 
tion of person and property, such as by requiring that 
all purchasers of handguns be licensed (see Biffer v. 
City of Chicago (1917), 278 Ill. 562, 116 N.E. 182), 
they may not enact a flat ban on such weapons or any 
discrete category of them. Plaintiffs also argue that 
the proper focus in interpreting a constitutional pro- 
vision such as section 22 must be on the common un- 
derstanding of the citizens of the State who voted to 
adopt the Constitution. 

The meaning of a constitutional provision de- 
pends, of course, on the common understanding of 
the citizens who, by ratifying the Constitution, gave it 
life. (People ex re?. C&en&o v. County of i d a m s  
(1980), 82 I11.2d 565,569,46 111.Dec. 116,413 N.E.2d 
870; Client Follow-Up Co. v. Hynes (1979), 75 111.2d 
208, 222, 28 Ill. Dec. 488,390 N.E.2d 847.) This un- 
derstanding, however, is best determined by referring 
to the common meaning of the words used. (Coalition 
for Political Honesty v. State Board of Elections (1976), 
65 111.2d 453, 464, 3 111.Dec. 728, 359 N.E.2d 138.) 
The plain language of the provision clearly leaves the 
right to bear any type of arms subject to the police 
power. This belies any assertion that a majority of the 
voters must have interpreted the plain words of the 
provision as ruling out any specific regulatory meas- 
ure. The official explanation which all voters received 
also left considerable leeway for regulation of guns by 
stating that under section 22 "the right of the citizen 
to keep and bear arms cannot be infringed, except as 
the exercise of this right may be regulated by appro- 
priate laws to safeguard the welfare of the commu- 
nity." 7 Proceedings 2689. 

The insight offered by these materials is consis- 
tent with the interpretation of the provision ad- 
vanced by the delegates who voted to adopt it. The 
meaning which the delegates to the convention at- 

tached to a provision in the Constitution before send- 
ing it to the voters for ratification is relevant in 
resolving ambiguities which may remain after con- 
sulting the language of the provision. (Client Follow- 
Up Co. v. Hynes (1979). . . . The reason is that it is only 
with the consent of the convention that such provi- 
sions are submitted to the voters in the first place. 

When presented with the report of the Bill of 
Rights Committee, the delegates to the convention 
were faced with a choice of adopting the so-called 
"majority report," which set forth section 22 in sub- 
stantially the form in which it was enacted; adopting 
the "minority report," which recommended that the 
constitution remain silent concerning a right to arms; 
or adopting the "Lawlor amendment," which read: 
"The right of the individual to firearms or other 
means necessary for defense of his person or safe- 
guarding of his property shall not be denied or in- 
fringed. The use of deadly weapons for hunting or 
other sports shall be subject to regulations estab- 
lished by law." (3 Proceedings 1704,)The Lawlor pro- 
posal and the minority report were both rejected. 
The majority report, which was accepted by the con- 
vention, was introduced by Delegate Leonard Foster 
who stated: 

[I]t was urged on us that the right 
to keep and bear some form of firearm 
should be put into the constitution. . . . [W]e 
added a qualifier that the right to bear arms 
would be subject only to the police power of 
the state. . . . 

In general, the committee feels that the 
state has the right . . . to regulate firearms; 
that is to say, to determine who can have 
them and under what circumstances. . . . 
[WJe feel that under this provision, the state 
would have the right to prohibit some classes of 
firearms, such as war weapons, handguns, or 
some other category." (Emphasis added.) 

3 Proceedings 1687 (statement of Delegate Foster). 

In the debate following the opening statements, 
Mr. Foster was questioned as follows by Delegate El- 
mer Gertz: 

MR. GERTZ: . . . [Ulnder [the] provi- 
sion, would it be possible for the city or the 
state to ban all hand guns, except those in 
the hands of police officers? 

MR. FOSTER: It would be possible to 
ban all hand guns, including those in the 
hands of police officers. (Emphasis in origi- 
nal.) 

(3 Proceedings 1689). 



This response was amplified the following day when, 
in his introduction of the minority report, Mr. Gertz 
asserted that "[ilt was admitted yesterday, that the 
[majority report] would prevent a complete ban of 
hand guns, for example," and Mr. Foster inte rjected, 
"[Tlhat is inaccurate. The statement of the majority 
was that it would prevent a complete ban on all guns, 
but there could be a ban on certain categories." (3 
Proceedings 1693.) In addition, Delegate Matthew 
Hutmacher, who, along with Delegate Foster, pre- 
sented the majority report stated that the scope of 
the police power under the right-to-arms provision 
was coextensive with "due process" (3 Proceedings 
1689 (statement of Delegate Hutmacher)). Shortly 
before the vote which rejected the minority report, 
Mr. Foster stated: 

It is the position of the majority that un- 
der the police power of the state, the legislature 
would have the authority, for example, to forbid 
all hand guns. 

. . . [I]t is still the position of the majority 
that, short of an absolute and complete ban 
on the possession of allfireanns, this provi- 
sion would leave the legislature free to regu- 
late the use of firearms in Illinois. (Emphasis 
added.) 
3 Proceedings 1718 (statement of Delegate 
Foster). 

During the course of the debates, several dele- 
gates who later voted in favor of the majority report 
voiced an understanding of the report that was simi- 
lar to Mr. Foster's. For example, one delegate ob- 
served that "as everyone has said-* * * hand guns 
are by far and away the problem in this country and in 
this state. * * * This [section] does not in any way at- 
tempt or intend * * * [to] restrict the state or the 
county or the city or any other government within our 
confines of a reasonable * * * control over hand guns. 
And I submit to you that that would include theprohi- 
bition* * * ." (Emphasis added.) (3 Proceedings 
1717-18 (statement of Delegate Durr).) Another sug- 
gested that, far from obstructing State or local legis- 
lation aimed at controlling firearms, the majority 
report gave constitutional sanction to such legislation 
for the first time. (3 Proceedings 1709-10 (statement 
of Delegate Elward).) Others stated that, as they un- 
derstood it, the majority report was a safeguard 
against the confiscation of all firearms and nothing 
more. (3 Proceedings 1711 (statement of Delegate 
Kelleghan), 1712 (statement of Delegate Downen).) 
Other delegates simply accepted Mr. Foster's under- 
standing of the extent to which the majority report 
would permit regulation of guns. 3 Proceedings 171 1 

(statement of Delegate Kelleghan), 1719 (statement 
of Delegates Daley and Kamin). 

Conspicuously absent from the debates is any ex- 
pression by any delegate who favored the majority re- 
port that handguns could not be banned under the 
majority proposal. The only suggestions of this kind 
were made by delegates who opposed the majority re- 
port, and were offered only to demonstrate the possi- 
bility that voters or the court might interpret the right 
bestowed by section 22 too expansively in favor of the 
right to arms. (See 3 Proceedings 1694 (statement of 
Delegate Weisberg), 1710 (statement of Delegate 
Fay), 1714 (statement of Delegate Ladd).) The plain- 
tiffs argue that these statements show that there was 
no common understanding among the delegates who 
voted on the section. However, "the court is not justi- 
fied in relying upon arguments against a proposed 
constitutional amendment 'as seen by the minority,' 
to determine its meaning after adoption. A precedent 
so holding would be mischievous in the opportunity it 
would afford a minority to frustrate the purpose of 
the [constitutional convention] and the voters." Han- 
ley v. Kusper (1975), 61 I11.2d 452, 460, 337 N.E.2d 1. 

Plaintiffs contend that the natural interpretation 
of the words "police power," and that which the vot- 
ers must have had in mind when considering section 
22 under which all classes of firearms rather than 
merely military ones are protected, includes regula- 
tion of such firearms but not a prohibition of any class 
of arms. We see no basis for this argument. This court 
has long recognized that the police power compre- 
hends laws "restraining or prohibiting anything 
harmful to the welfare of the people" (People v. War- 
ren (1957), 11 111.2d 420,425,143 N.E.2d 28; see Acme 
Specialties Corp. v. Bibb (1958), 13 Ill. 2d 516, 518-19, 
150 N.E. 2d 132; cert. denied (1958), 358 US.  840,79 
S.Ct. 64, 3 L.Ed.2d 74 (ban on sale of sparklers up- 
held as a proper exercise of the police power)), and 
no convincing evidence has been produced that the 
voters ascribed a different meaning to the term in the 
context of section 22. 

The plaintiffs refer to newspaper articles and 
editorials which they argue led voters to believe that 
no class of weapons would be subject to complete 
prohibition. . . . These articles either expressed the 
general fear that the provision as debated and passed 
by the convention would nullify existing gun-control 
laws and prevent the passage of new ones or reported 
similar expressions of fear by convention delegates 
who had opposed the provision. 

Consistent with Client Follow-Up Co. v. Hynes 
(1979), 75 I11.2d 208, 224-25, 28 Ill.Dec, 488, 390 
N.E.2d 847, we recognize that it may not be improper 
to ascertain the common understanding of a constitu- 
tional provision by reference to news reports. (See 
Wolfson v. Avery (1955), 6 I11.2d 78,89-92, 126 N.E.2d 



701.) In this case, however, to support the plaintiffs' 
position on the basis of the materials offered in evi- 
dence would be neither fair nor accurate. With one 
exception, the relevant articles and editorials cited to 
us were contained in the Chicago Daily News and the 
Chicago Sun-Times. These were published in the 
same city and had several competitors in their home 
market. No evidence has been introduced as to the 
interpretation which newspapers in other parts of the 
State placed on the right-to-arms provision or the de- 
bates which produced it, nor are we told of the under- 
standing communicated by the other newspapers or 
magazines which Chicago area residents who voted 
might have read. We are not aware of how many vot- 
ers read the publications cited, how many of those 
read the particular articles in question, or how and to 
what extent those who did read the articles were in- 
fluenced by them. By contrast, the text of the right- 
to-arms provision and the official explanation were 
made available to everyone who voted. Their import 
was that regulation consistent with the public welfare 
would be permitted; they did not suggest that such 
regulation would not include bans on discrete catego- 
ries of weapons. For these reasons, we conclude that 
in this case, because of their inconclusive character, 
the newspaper articles on which the plaintiffs rely 
should not change our decision. 

Based on the floor debates and the official expla- 
nation, as well as on the language of the provision, it 
is apparent to us that section 22, as submitted to the 
voters, meant that a ban on all firearms that an indi- 
vidual citizen might use would not be permissible, but 
a ban on discrete categories of firearms, such as hand- 
guns, would be. Convincing indications that the vot- 
ers ascribed a different meaning to the provision not 
having been offered by the plaintiffs, we conclude, 
along with the Federal courts (Quilici v. Village of 
Morton Grove (7th Cir.1982), 695 F.2d 261, cert. de- 
nied (1983), 104 S.Ct. 194,78 L.Ed.2d 170, that a rea- 
sonable prohibition of handguns is constitutional in 
this State. 

Nor do we find merit in plaintiffs' argument that 
section 22 is a nullity if construed to permit a ban on 
some of the very categories of weapons it was enacted 
to protect. We emphasize again that section 22 be- 
stows upon individual citizens for the first time a right 

to possess some form of weapon suitable for self- 
defense or recreation, regardless of the adaptability 
of the weapon for use in an organized militia or of 
whether it is possessed for the purposes of forming a 
militia. The enactment of such a provision can 
scarcely be regarded as an idle gesture. 

THOMAS J. MORAN, Justice, also dissenting: 

This court has long adhered to the principle that 
a constitutional provision must be interpreted in ac- 
cordance with the intent and understanding of the 
electorate who ratified the instrument. . . . In Client 
Follow-Up Co. v. Hynes (1979). 75 111.2d 208, 222, 28 
111.Dec. 488, 390 N.E.2d 847, we stated that 
"[allthough the constitutional debates may often be 
helpful in understanding the meaning of doubtful 
constitutional provisions, the true inquiry concerns 
the understanding of its provisions by the voters who, 
by their vote, have given life to the product of the 
convention." 

Today's opinion places considerable reliance on 
the comments of certain delegates to the constitu- 
tional convention to justify the conclusion that sec- 
tion 22 does not prohibit municipalities from 
enacting a flat ban on the possession of ordinary 
handguns. Although this court on occasion has con- 
sulted such debates when the meaning of the consti- 
tutional provision was in doubt, it has done so only 
when it appeared that the delegates reached a con- 
sensus as to the meaning of the provision. (Client Fol- 
low-up v. Hynes (1979), 75 I11.2d 208, 221,28 111.Dec. 
488, 390 N.E.2d 847.) Indeed, the court has ap- 
proached such debates cautiously, since "[ilt is possi- 
ble to lift from the constitutional debates on almost 
any provision statements by a delegate or a few dele- 
gates which will support a particular proposition; 
however, such a discussion by a few does not establish 
the intent or understanding of the convention." 75 
111.2d 208, 221, 28 111.Dec. 488, 390 N.E.2d 847; see 
also People ex ref. Consentino v. County of Adams 
(1980), 82 I11.2d 565,569,28 111.Dec. 488,390 N.E.2d 
847. 

After considering the debates on section 22, I am 
of the opinion that, at most, the debates reflect a lack 
of consensus as to the meaning of section 22. . . . 

Discussion Notes about "the record" of constitutional convention 
debates. 

1. Consider the various arguments based on 2. How do the opinions in the convention de- 
legislative history in Kalodimos and evaluate them bates relate to what the voters thought the provi- 
in light of Professor Levinson's observations sion meant? 



Ann Lousin, 
"Constitutional Intent: 

The Illinois Supreme Court's Use of the 
Record in Interpreting the 
1970 Illinois Constitution" 

John Marshall Journal of Practice and Procedure 
8 (Winter 1975): 190.91. 

O 1975 John Marshall Journal of 
Practice and Procedure. 

Reprinted by permission. 

In recent years, it has become common to follow 
William Winslow Crosskey's lead and debunk the 
value of the history of a constitutional provision as an 
aid to constitutional interpretation.5 

Four years of observing the growth of the Illinois 
Constitution of 1970-from convention committee 
hearings through the three cases decided in June, 
1974-have led me to agree in general with Professor 
Crosskey. Whatever history may be, the constitu- 
tional intent of the Illinois Constitution is indeed a fa- 
ble agreed upon. To my knowledge, no member of 
the Sixth Illinois Constitutional Convention has ever 
stated that he thinks the formal records of the con- 

5Professor Crosskey's views are stated in his many works on 
the United States Constitution. For a good example, see 
Crosskey, The ExPost-Facto and the Contracts Clauses in the 
Federal Convention: A Note on the Editorial Ingen~rity of 
James Madison, 35 U .  Chi. L. Rev. 248 (1968), and for a pithy 
summary, see Krash, CVillian1 Wittslow Crosskey, 35 U .  Chi. 
L. Rev. 232 (1968). 

vention-the committee reports, transcripts of de- 
bates, Official Explanation of the proposed docu- 
ment, the Address to the People-accurately 
reflected his own intent in voting for any given sec- 
tion. Every time the Illinois Supreme Court issues an 
opinion interpreting a new provision, a few Con-Con 
delegates exclaim: "The court just doesn't under- 
stand what we meant. Why don't they look at the re- 
cord? The record makes it perfectly clear what we 
intended. . . ." 

The main reason for this anguished confusion is 
that the record is seldom perfectly clear about any- 
thing more important than the time at which the 
delegates recessed for lunch-and sometimes even 
that point is unclear. The record is in fact a confusing 
and often contradictory potpourri of member propos- 
als which were usually not adopted, committee re- 
ports written largely by staff, calculated attempts by 
sponsors of proposals to explain their views to future 
courts, sly attempts to amend a section substantively 
by suggesting stylistic changes, and carefully orches- 
trated campaigns to secure adoption or defeat of a 
proposal. Sometimes delegates made statements for 
the record in order to establish a given interpretation 
as the intent of the whole convention.6 Delegates 
sometimes purposely failed to discuss possible rami- 
fications and problems of a section during debate in 
order to leave the text and constitutional intent of a 
section broad enough to give reviewing courts the 
widest possible latitude in interpretation. 

6E.g., Delegate George J. Lewis's statement at REC. OF 
PROCEEDINGS, SIXTH ILL. CONSTITUTIONAL 
CONVENTION Verbatim Transcripfs, vol. IV at 2882 
(1969-70) [hereinafter cited as ~erbaiitn Transcripts]. 

Discussion Notes 
I. State constitutional history materials are 

catalogued in Cynthia Browne, State Constitutional 
Conventions, From Independence to the Completion 
of the Present Union, 1776-1959: A Bibliogruphy 
(Westport, Conn.: Greenwood Press, 1973) (the 
materials are contained in a microfiche collection 
accompanying the bibliography); Susan Rice Yar- 
ger, State Constitutional Conventions, 1959-1975: A 
Bibliography (Westport, Conn.: Greenwood Press, 

1976); Bonnie Canning, State Constitutional Con- 
ventions. Revisions and Amendments, 1959-1 976: A 
Bibliography (Westport, Conn.: Greenwood Press, 
1977). 

2. Roscoe Pound noted that, with respect to 
state constitutions, "legislative history itself often 
needs interpretation." Roscoe Pound, "Procedure 
Under Rules of Court in New Jersey," Harvard 
Law Review 66 (November 1952): 28. 

The defendant Crosgrove was convicted in the 
circuit court for Utah County of driving under the in- 

American Fork City v. Crosgrove fluence of alcohol in violation of U.C.A., 1953, sec. 

701 P.2d 1069 (Utah 1985) 41-6-44 (Supp.1982). The district court sustained the 
conviction. The defendant alleges on appeal that the 

DURHAM, Justice: results of a breathalyzer test he was required to take 



should have been suppressed and that his conviction 
should be reversed. 

The sole issue on appeal is whether a person who 
submits to a breathalyzer examination under the 
threat of having his driver's license revoked has been 
"compelled to given evidence against himself' in vio- 
lation of article I, section 12 of the Utah Constitution. 
We note initially that, of all the jurisdictions that have 
considered the question under similar constitutional 
provisions, the great majority have held that compul- 
sory chemical tests to determine intoxication do not 
violate the privilege against self-incrimination. The 
defendant maintains, however, that a contrary result 
is mandated by our decision in Hansen v. Owens, 
Utah, 619 P.2d 315 (1980). 

The defendant in this case maintains that, having 
been compelled to take a breathalyzer test by the 
threat of the loss of his driver's license if he refused, 
he has been deprived of his right under article I, sec- 
tion 12 of the Utah Constitution as construed by this 
Court in Hansen v. Owens, Utah, 619 P.2d 315 (1980). 

In Hansen, the petitioner sought to enjoin en- 
forcement of a lower court's order requiring him to 
furnish a handwriting sample for use in his criminal 
prosecution for forgery. This Court held that the or- 
der, which required the accused "to do the affirmative 
act of writing," violated the petitioner's rights under 
article I, section 12. Id. at 317 (emphasis added). 
However, the Court noted that the case "went be- 
yond making obsemations . . . of an accused's. . . body, 
or.  . . substances obtained therefrom" and said that 
its decision was to be limited to its particular facts. Id. 
Therefore, in deciding whether to extend the "af- 
firmative act" analysis of Hansen to breathalyzer 
tests, we must examine the underlying rationale for 
that decision. 

The Court in Hansen noted that the type of evi- 
dence sought would not be privileged under the 
United States Constitution's self-incrimination pro- 
vision, U.S. Const. amend. V. Hansen, 619 P.2d at 
316. . . . The Hansen Court further noted, however, 
that the Utah Constitution gives expression to the 
privilege against self-incrimination in language that is 
different from that used in the fifth amendment. The 
fifth amendment says that no person can be com- 
pelled "to be a witness against himself," whereas arti- 
cle I, section 12 of the Utah Constitution says, "The 
accused shall not be compelled to give evidence 
against himself." (Emphasis added.) It is a cardinal 
rule of construction that constitutions should be con- 
strued in light of their framers's intent. The Hansen 

Court reasoned that, since the Utah Constitution 
used different words to express the privilege, its 
framers must have meant the provision "to mean 
something different and broader than" its federal 
counterpart. 619 P.2d at 317. 

This argument has little support in history, and as 
Justice Frankfurter noted with regard to the privilege 
against self-incrimination, "[A] page of history is 
worth a volume of logic." Ullmann v. United States, 
350 U.S. 422,438, 76 S.Ct. 497, 506, 100 L.Ed. 51 1 
(1956), (quoting New York Trust Co. v. Eisner, 256 
U.S. 345,349,41 S.Ct. 506,507,65 L.Ed. 963 (1921)). 
In 1776, the common-law privilege against self-in- 
crimination was first elevated to the status of a consti- 
tutional right in section 8 of Virginia's Declaration of 
Rights, which, like the Utah Constitution, provided 
that a man could not "be compelled to give evidence 
against himself." L. L,evy, Origins of the Fifrh Amend- 
ment: The Right Against Self-Incrimination 405-06 
(1968). "[Tlhere is no evidence that [the provision] 
was taken literally or regarded as anything but a sono- 
rous declamation of the common-law right of long 
standing." Id. at 409. This provision became a model 
for other state constitutions, at least six of which were 
adopted before the federal Bill of Rights. See id. at 
409, 412. By the time the Utah Constitution was 
adopted in 1895, half the states that recognized the 
privilege expressed it in terms of giving "evidence." 
The constitutions of the remaining states, like the 
federal constitution, protected a person from being a 
"witness" or from "testifying" against himself. See 8 J. 
Wigmore, Evidence sec. 2252 at 319-23 (McNaughton 
rev. 1961). 

It was generally accepted at the time that these 
differences in wording were insignificant. In 1892, the 
United States Supreme Court said: 

[T]he manifest purpose of the constitu- 
tional provisions, both of the States and of 
the United States, is to prohibit the compel- 
ling of testimony of a self-incriminating kind 
from a party or a witness, the liberal con- 
struction which must be placed upon the 
constitutional provisions for the protection 
of personal rights would seem to require that 
the constitutional guaranties, however dif- 
ferently worded, should have as far as possi- 
ble the same interpretation; and that where 
the constitution [of a state] . . . declares that 
the subject shall not be "compelled to accuse 
or furnish evidence against himself," such a 
provision should not have a different inter- 
pretation from that which belongs to consti- 
tutions.. . which declare that no person shall 
be "compelled in any criminal case to be a 
witness against himself." 



. . . [Tlhere is really, in spirit and princi- 
ple, no distinction arising out of such differ- 
ences of language. 

Counselman v. Hitchcock, 142 U.S. 547, 584-86, 12 
S.Ct. 195, 206-07, 35 L.Ed. 1110 (1892). 

We can presume that the framers of the Utah 
Constitution were familiar with the prevailing view of 
the significance of these differences in wording when 
they drafted that document. There is no indication 
whatsoever that their choice of one widely used ex- 
pression of the privilege over another was meant to 
broaden the privilege as it existed at that time. 

This conclusion is borne out by the proceedings 
of the Utah Constitutional Convention. The self-in- 
crimination provision of article I, section 12 was 
adopted without one word of debate. The comments 
of one delegate help explain this absence. In discuss- 
ing the confrontation clause of article I, section 12, he 
explained: 

The provisions of this section [which 
included the self-incrimination clause] 
are substantially those in every constitu- 
tion, I believe. They have received judicial 
interpretation and construction for many 
years. . . . 

. . . Why not leave [the section] as it is? 
Why not leave it within the ancient land- 
marks, so that every lawyer and every layman 
may know just what this does mean? Judicial 
decision after decision, all in one line, par- 
ticularly have determined the meaning of 
this language as the committee have [sic] re- 
ported it here. Why should we stray away and 
put something in there that will tend to bring 
about and will doubtless bring about this 
confusion and conflict in interpretation? 

1 Official Report of Proceedings and Debates of the 
Convention: 1895 307- 08 (1898) (comments by Mr. 
Varian). 

Thus, if any intent can be derived from the pro- 
ceedings of Utah's Constitutional Convention, it is 
that the framers intended the privilege to have the 
same scope that it had under similar constitutional 
provisions, which was the scope it had at common 
law. History supports the conclusion, accepted by the 
vast majority of authorities, that the common-law 
privilege is limited to testimonial and communicative 
evidence only and not to evidence of a real or physical 
nature such as that obtained from a breathalyzer test. 
It is widely acknowledged that the common-law privi- 
lege against self-incrimination was aimed directly at 
the inquisitorial system of the English ecclesiastical 
courts, traces of which began to creep into the civil- 

law system at an early date. See generally L.Levy, 
supra; 8 J. Wigmore, supra, sec. 2250. Under this sys- 
tem, the accused could be required to take an oath to 
answer truthfully all questions directed to him. Thus, 
he was placed in the "cruel trilemma" of having to an- 
swer truthfully (which, depending on how skillfully 
the questions were framed, could incriminate him 
even if he were innocent of the offense), commit per- 
jury, or remain silent and be found in contempt of 
court. See Murphy v. Waterfront Commission, 378 U.S. 
52, 55, 84 S.Ct. 1594, 1596, 12 L.Ed.2d 678 (1964). 
The right against self-incrimination developed as a 
protection from such inquisitorial tactics. It provided 
only that a person could not be required to answer in- 
criminating questions involuntarily. . . . 

Of course, the scope of constitutional guarantees 
is not limited by their historical roots. In determining 
the proper scope of the privilege, we must also deal 
with underlying policy considerations that militate 
for or against an expansive construction. The primary 
basis of the privilege is the respect of government for 
its citizens. "[Tlo respect the inviolability of the hu- 
man personality, our accusatory system of criminal 
justice demands that government seeking to punish 
an individual produce the evidence against him by its 
own independent labors.. . ." Miranda v. Arizona, 384 
U.S. 436, 460, 86 S.Ct. 1602, 1620, 16 L.Ed.2d 694 
(1966). Balanced against this is the duty of govern- 
ment to protect its citizens. The state has substantial 
interest in effective law enforcement and a legitimate 
need for the type of information provided by a 
breathalyzer test. Chemical tests for intoxication are 
at the heart of a state's efforts to deal with the serious 
and substantial menace presented by drunk drivers. 
What the United States Supreme Court has said with 
regard to blood tests for intoxication applies with 
equal force to less "intrusive" breathalyzer tests: 

As against the right of an individual that 
his person be held inviolable, even against so 
slight an intrusion as is involved in applying a 
blood test . . .,.must be set the interests of so- 
ciety in the scientific determination of intoxi- 
cation, one of the great causes of the mortal 
hazards of the road. And the more so since 
the test likewise may establish innocence, 
thus affording protection against the treach- 
ery of judgment based on one or more of the 
senses. Furthermore, since our criminal law 
is to no small extent justified by the assump- 
tion of deterrence, the individual's right to 
immunity for such invasion of the body. . . is 
far outweighed by the value of its deterrent 
effect. . . . 

Breithaupt v. Abram, 352 U.S. 432, 439,77 S.Ct. 408, 
412, 1 L.Ed.2d 448 (1957). 



Our task is to find the resolution that will best give 
effect to these conflicting interests. "In the final 
analysis, the argument boils down to the question of 
where the line limiting state power should be drawn." 
M. Berger, supra, at 40. In drawing that line here, we 
must examine what purpose would be served by con- 
tinued adherence to the affirmative act standard used 
in Hansen, 619 P.2d at 317. 

The affirmative act standard, as we interpret it, 
means that an accused may not be compelled to ac- 
tively produce evidence against himself or to perform 
any affirmative act that will produce or create such 
evidence. Perhaps the best justification for the af- 
firmative act standard is that it removes any incentive 
for the state to use cruelty in procuring evidence from 
the accused. As one commentator notes: "The whip 
would be just as effective in forcing the accused to 
place his foot in a shoe track [an affirmative act] as in 
forcing him to give up testimonial evidence." Note, 
The Georgia Right Against Self-Incrimination: Histori- 
cal Anomaly or Vanguard of Justice? 15 
Ga.L.Rev.1104, 1115 (1981). However, the Utah 
Constitution's due process provision, Utah Const. 
art. I, sec. 7, and its prohibition against unlawful 
searches and seizures, id. article I, sec. 14, may be 
better suited than the self-incrimination clause for 
dealing with such governmental excesses. 

The affirmative act standard also avoids the basic 
unfairness of forcing a witness to "choose among the 
three horns of the triceratops-harmful disclosure, 
contempt [and] perjury." 8 J. Wigmoe, supra, sec. 
2251, at 316 (emphasis omitted). However, the stan- 
dard is over-inclusive in this regard. Not every af- 
firmative act that the state might compel presents the 
accused with the temptation of perjury. Defendant 
Crosgrove, for example, could not have falsified his 
blood alcohol content. 

In contradistinction to the modest policy justifi- 
cations for the affirmative act standard, its likely con- 
sequences are excessively detrimental to the 
administration of justice. "What constitutes affirma- 
tive and nonaffirmative acts is often merely a ques- 
tion of semantics providing enforcement officers very 
little guidance on which to base their decisions." 
Note, supra, at 1121. . . . 

We are persuaded that the affirmative act stan- 
dard suggested in Hansen has little to recommend it- 
self. We therefore conclude that we can best give 
effect to the substantial state interests involved and 
at the same time adequately protect the rights of the 
individual by a construction, historically sound, of ar- 
ticle I, section 12 that limits it scope to those situ- 
ations where the state seeks evidence of a testimonial 
or communicative nature. Under this standard, the 
right of the individual not to reveal his thoughts in the 
face of accusations by the state-the most fundamen- 
tal right sought to be protected by the privilege 
against self-incrimination-remains inviolate. We 

therefore hold that the defendant's rights under the 
Utah Constitution's self-incrimination provision 
were not violated when, after his arrest, he was re- 
quired to submit to a breathalyzer test under the 
threat of losing his driver's license. Because it is in- 
consistent with the result we reach today, Hansen v. 
Owens, Utah, 619 P.2d 315 (1980), is hereby over- 
ruled. 

Affirmed. 

HALL, Chief Justice (concurring and dissent- 
ing): 

I join the Court in holding that the implied con- 
sent statute does not compel a driver to give evidence 
against himself in violation of article I, section 12 of 
the Constitution of Utah. However, I do not join the 
Court in overturning Hansen v. Owens, because I find 
no inconsistency in the rule of law laid down therein. 

The decision of the Court in Hansen v. Owens was 
expressly limited to the particular facts of that case, 
yet the majority makes no effort to draw the factual 
distinction that plainly exists. 

In Hansen v. Owens, the defendant had refused to 
perform the affirmative act necessary to provide a 
handwriting exemplar, and the Court was called upon 
to compel the defendant to furnish one. That factual 
scenario is completely foreign to that of the instant 
case wherein the defendant voluntarily submitted to 
the breathalyzer test. He  simply exercised the choice 
afforded him by the implied consent statute and opted 
to submit to the test rather than face the possible loss 
of his license to operate a motor vehicle. 

The implied consent statute does not compel a 
driver to do anything, and it is not vulnerable to con- 
stitutional attack because it contains no provisions 
that cannot reasonably be justified under the police 
power exercised in the best interest of the public wel- 
fare. 

If Hansen v. Owens is no longer to be the law, are 
the courts then duty-bound to compel an accused to 
provide a handwriting exemplar absolutely against 
his will? If so, as a matter of practicality, how is this to 
be accomplished? By brute force? I should think not! 
By exercise of the contempt power? Possibly, but 
such may prove ineffective since an accused is likely 
to face contempt rather than run the risk of convic- 
tion for a greater felony offense. 

It would be far better, as was pointed out in Han- 
sen v. Owens, to obtain a sample of the accused's 
handwriting from some other source. To  do so would 
preserve the time-honored doctrines of presumption 
of innocence and burden of proof. 

The Court has this day reached a long way to 
overturn Hansen v. Owens and in so doing has done 
violence to the doctrine of stare decisis. Moreover, I 
remain unpersuaded that any legitimate purpose has 
been accomplished. 



Discussion Notes 
2. Could Hansen be seen as a "plain meaning" 

1. Reread Hansen v. Owens, which is in Chap- interpretation? If so, what is the approach in 
ter 3, page 81. American Fork City? 



E. Self-Executing State Constitutional Provisions 

If reliance is to be placed on a provision of a state 
constitution in litigation, one must be careful to de- 
termine whether it is "self-executing" or whether it 
must be implemented in some way by legislation. This 
can be a crucial question for the outcome of cases, 
and requires judicial interpretation of the constitu- 
tional provision at issue. It also involves questions as 
to the relationship between constitutional provisions 
and statutes on the same subject. 

What is the consequence of a judicial decision 
holding that a state constitutional provision is not 
self-executing? 

Winchester v. Howard 
136 Cal. 432, 439-40, 69 P. 77, 78-79 

(1902) 

TEMPLE, J. 
1. As to the question whether the provision is 

self-executing, it is well to note, at the outset, that the 
presumption is not precisely as it would have been 
had such a matter been presented for consideration 
fifty years ago. When the Federal constitution and 
first state constitutions were formed, the idea of a 
constitution was, that it merely outlined a govern- 
ment, provided for certain departments and some of- 
fices and defined their functions, secured some 
absolute and inalienable rights to the citizens, but left 
all matters of administration and policy to the depart- 
ments which it created. The law-making power was 
vested wholly in the legislature. Save as to the assur- 
ances of individual rights against the government, the 
direct operation of the constitution was upon the gov- 

ernment only. And such assurances were themselves 
in part but limitations upon governmental powers. 

Latterly. however, all this has been changed. 
Through distrust of the legislatures and the natural 
love of power, the people have inserted in their con- 
stitutions many provisions of a statutory character. 
These are in fact but laws, made directly by the peo- 
ple instead of by the legislature, and they are to be 
construed and enforced, in all respects, as though 
they were statutes. (Winchester v. Mabury, 122 Cal. 
522.) It has been held that section 16 of article XI1 of 
the constitution is of the nature of code provisions in 
regard to procedure, and is to be construed as other 
code provisions are, except that it cannot be amended 
or repealed by the legislature. In effect, these consti- 
tutional provisions are but statutes which the legisla- 
ture cannot repeal or amend. 

Under former conditions it was natural that the 
court should presume that a constitutional provision 
was addressed to some officer or department of the 
government, or that it limited the power of the legis- 
lature, or empowered, and perhaps directed, certain 
legislation, to carry into effect a constitutional policy. 

Now the presumption is the reverse. Recently 
adopted state constitutions contain extensive codes 
of laws, intended to operate directly upon the people 
as statutesdo. To say that these are not self-executing 
may be to refuse to execute the sovereign will of the 
people. The different policy requires a different rul- 
ing. I should say the rule now is, that such constitu- 
tional provisions must be held to be self-executing 
when they can be given reasonable effect without the 
aid of legislation, unless it clearly appears that such 
was not intended. If the legislature must, or even 
may, provide for the mode of executing such constitu- 
tional laws, it may to a great extent, and in some cases 
altogether, prevent their having any effect at all. 

Discussion Notes 
1. For a discussion of this and similar cases, 2. What are the implications of Justice Tem- 

see Orrin K. McMurray, "Some Tendencies in ple's assertion that certain portions of state consti- 
Constitution Making," California Law Review 2 tutions are "to be construed and enforced . . . as 
(March 1914): 209-1 1. though they were statutes"? 



People v. Carroll 
3 N.Y.2d 686, 148 N.E.2d 875 (1958) 

BURKE, Judge. 
A single question, one of first impression, is pre- 

sented by the appeal: whether section 2 of article I of 
the New York State Constitution which relates to 
the waiver of jury trials in certain criminal cases is 
self-executing or is dependent upon implementing 
legislation. Both courts below in consummately well- 
expressed opinions have held the provision effective 
despite the absence of legislation on the subject. 
Their conclusion, in our opinion, should be affirmed. 

In an earlier proceeding defendant was brought 
to trial on an indictment charging him with grand lar- 
ceny in the second degree. At the outset and after 
consultation with his attorney, defendant submitted a 
written stipulation signed by both defendant and his 
counsel whereby he purported to waive his right to a 
jury trial. The statement read: "Pursuant to Article 
one, Section two of the Constitution, I Valentine J. 
Carroll, the defendant under indictment 2061, 1955 
do hereby waive jury trial [sic] on this indictment. I do 
so after consultation with my counsel Leon Kesner, 
and with full understanding of the rights and privi- 
leges which I waive herewith." Over objection by the 
assistant district attorney who argued that the consti- 
tutional provision had not received the necessary leg- 
islative implementation, the court accepted the 
stipulation and proceeded to hear the case without a 
jury. No question was raised as to the time, form or 
contents of the waiver. 

Section 2 of article I reads: "Trial by jury in all 
cases in which it has heretofore been guaranteed by 
constitutional provision shall remain inviolate for- 
ever; but a jury trial may be waived by the parties in all 
civil cases in the manner to be prescribed by law. The 
legislature may provide, however, by law, that a ver- 
dict may be rendered by not less than five-sixths of 
the jury in any civil case. A jury trial may be waived by 
the defendant in all criminal cases, except those in 
which the crime charged may be punishable by death, 
by a written instrument signed by the defendant in 
person in open court before and with the approval of 
a judge or justice of a court having jurisdiction to try 
the offense. The legislature may enact laws, not in- 
consistent herewith, governing the form, content, 
manner and time of presentation of the instrument 
effectuating such waiver." 

The most compelling criterion in the interpreta- 
tion of an instrument is, of course, the language itself. 
Particularly is this so in the case of a constitutional 
provision like the one before us where the writing is 
the deliberate product of a group of men specially se- 
lected for and peculiarly suited to the task of its 
authorship. It is obvious good sense, under such cir- 
cumstances, to attribute to the provision's authors 
the meaning manifest in the language they used. 
When this language is clear and leads to no absurd 
conclusion there is no occasion, and indeed, it would 
be improper, to search beyond the instrument for an 
assumed intent. . . . 

Here the language of the constitutional provi- 
sion speaks its meaning with sufficient clarity to make 
further inquiry unnecessary. In pertinent part section 
2 states flatly that "A jury trial may be waived by the 
defendant in all criminal cases, except those in which 
the crime charged may be punishable by death." Fol- 
lowing directly upon the affirmative grant of this right 
is a specification of the form in which the waiver is to 
be made: "by a written instrument signed by the de- 
fendant in person in open court before and with the 
approval of a judge or justice of a court having juris- 
diction to try the offense." Aside from the prescribed 
form no contingencies or conditions precedent to the 
effectiveness of the grant of right are mentioned. 
Nothing in the language indicates that legislation 
would be imperatively necessary to given the right ef- 
fect and the very fact that the writers did assume to 
supply the essential details indicates that supplemen- 
tary legislation was not relied upon. 

This impression is sharpened by the wording of 
the next sentence: "The legislature may enact laws, 
not inconsistent herewith, governing the form, content, 
manner and time of presentation of the instrument 
effectuating such waiver." (Emphasis supplied.) The 
use of the permissive "may" signifies, unless that 
word is to be denied its plain meaning, that supple- 
mentary legislation, though permitted for the pur- 
pose of procedural refinement, was not deemed 
essential. The careful insertion of the phrase "not in- 
consistent herewith" was designed to make it clear 
that the broad scope of the waiver right, extending by 
virtue of the main provision to all noncapital criminal 
cases, was in no way to be encroached upon by subse- 
quent legislation. 

The contrast within article I between the refer- 
ences to civil and criminal cases is the final confirma- 
tion. As to civil cases "a jury trial may be waived by the 
parties. . . in the manner to be prescribed by law." No 
effort was made to detail the method or procedure of 
implementation. That entire subject was left to the 
Legislature. Most likely the total absence of specifics 
indicated the delegation of power not to the publicdi- 
rectly but merely to the Legislature (e.g., State ex rel. 



Burnett v. Deck, 106 Kan. 518,188 P. 238; Board of 
Education of City of Cincinnati v. Minor, 23 Ohio St. 
211) and its only effect was to remove the constitu- 
tional bar to the Legislature's authority to enact a 
right to waive in civil cases. The same can be said for 
the sentence following which reads: "The legislature 
may provide, however, by law, that a verdict may be 
rendered by not less than five-sixths of the jury in a 
civil case." As to noncapital criminal cases, however, 
the language granting the right to waive was, as 
pointed out, by no means merely permissive to the 
Legislature. It states affirmatively that a defendant in 
these cases may waive; not that the Legislature may 
provide for waiver. The only permissive aspect to the 
provision is the delegation to the Legislature permit- 
ting them to supplement the waiver right by addi- 
tional procedural requisites. 

If we were to decide that the provision is not clear 
on its face and that recourse must be had to the tradi- 
tional principles of construction, it would only serve 
to fortify the conclusion already reached. 

Assuming the necessity of a construction, the 
process in this case would have to start with the pre- 
sumption that the provision is self-executing. Origi- 
nally, when the Federal Constitution and the first 
State Constitutions were written, their clear purpose 
was to establish a broad framework of basic principles 
within which the Nation and States should function. 
Actual administration and implementation was, in 
large part, left to departments created by the Consti- 
tution and was not attempted in those instruments. 
Since then, and particularly during the past 50 years, 
the function of the various Constitutions has evolved 
into one more like that of a legislative body. Con- 
struction of constitutional provisions has varied ac- 
cordingly. Whereas initially the presumption was that 
provisions in a Constitution were merely general di- 
rections and that legislation was necessary to effectu- 
ate them, it is now presumed that constitutional 
provisions are self-executing (State ex rel. Russell v. 
Bliss, 156 Ohio St. 147, 101 N.E.2d 289; Morgan v. 
Board of Supervisors, 67 Ariz. 133, 192 P.2d 236; 
State ex rel. Noe v. Knop, La.App.,# 190 So. 135, 
142-143; 11 Arn.Jur., Constitutional Law, sec. 72, p. 
689, and cases there cited). The approach is espe- 
cially applicable here where the intent of the provi- 
sions' drafters to make specific and immediately 
effective the right to waiver is evidenced by the inser- 
tion of operational details. 

This presumption, coupled with the history of 
the section's origins, points clearly to the conclusion 
that the provision, insofar as it related to criminal 
cases, was intended to be self-executing. 

Because the history, debates and discussions 
have been so thoroughly reported and analyzed by 

the courts below, we pause only to capsulize those 
portions which seem particularly persuasive. 

A constitutional amendment prior to the instant 
one was adopted by the Legislatures of 1935 and 
1937, Laws 1935, p. 1912, Laws 1937, p. 2095, ap- 
proved by the People and became effective on Janu- 
ary 1, 1938. This amendment, recommended by the 
Judicial Council, states: "a jury trial may be waived in 
the manner to be prescribed by law by the parties in 
all civil cases and by the defendant in all criminal 
cases, except those in which the crime charged may 
be punishable by death." It will be noted that the 
form of the grant in this amendment was the same as 
that in the present one except insofar as it relates to 
criminal cases. As indicated above the form in the 
original amendment, the same as to both civil and 
criminal cases, was probably not self-executing. It 
seems clear that its sponsors, at least, recognized a 
need for implementing legislation (see Second Re- 
port of Judicial Council, 1936, p. 97). The present 
provision is markedly different. Instead of placing 
criminal cases in the same class with civil cases 
wherein waiver could be effectuated only "in the 
manner to be prescribed by law," the two were delib- 
erately separated. As to criminal cases details were 
supplied whereby the right might become immedi- 
ately effective. 

The history of these procedural requirements is 
significant. The Judicial Council, in its reports of 
1936 and 1937, had suggested that the method of 
waiver, whether it should be made in writing, etc., 
should be left to the Legislature. The suggestion was 
rejected and the amendment which was finally 
adopted incorporated these matters. In the opinion 
of Judge Sears, Chairman of the Constitutional Con- 
vention's Judiciary Committee which proposed the 
amendment ultimately adopted the insertion of these 
details made the provision "complete." Thus, in the 
course of a discussion of the matter, he was asked: 

"Is it intended that the Legislature may further 
develop this proposal by appropriate legislation or is 
it deemed to be complete as it stands?" 

He answered: "It was originally deemed to be 
complete as it stands but I now propose as the result 
of conversations that I have had since we took the re- 
cess to add this section: 'The Legislature may enact 
laws not inconsistent herewith, governing the form, 
content, manner and time of presentation of the in- 
strument effectuating such waiver.' " (Revised Re- 
cord, Const.Conv. of 1938, Vol. 11, pp. 1273-1286.) 

As we read these remarks there was no indication 
that the provision was thought to require supplemen- 
tary legislation before it could be effectuated. The 
meaning we gather is that the amendment as pro- 
posed was "complete" except that the Legislature 



was expressly permitted (not required) to perfect and 
refine the form in which the waiver was to be exer- 
cised. 

Considering, principally, the language of the sec- 
tion, and conjunctively the history of the provision 
and the presumption obtaining in these matters, it 
appears to us that the courts below properly found 
the relevant portion of section 2 of article I of the 
Constitution to be self-executing. 

One final word need be said. Appellant's princi- 
pal objection to the conclusion reached is that suffi- 
cient procedural detail has not been supplied by the 
Constitution and that so much has been left un- 

lead to "chaotic individuality." We disagree. The ba- 
sic and necessary procedural requirements have been 
provided. Whatever other questions arise can be 
competently handled by our courts until such time as 
the Legislature, pursuant to its constitutional permis- 
sion, assumes to act. "The fact that a right granted by 
a constitutional provision may be better or further 
protected by supplementary legislation does not of it- 
self prevent the provision in question from being self- 
executing." (16 C.J.S. Constitutional Law sec. 48, p. 
144 and cases there cited; see, also, 11 AmJur., Con- 
stitutional Law, sec. 75, p. 692.) 

Accordingly, the order of the Appellate Division - 
provided for by that section in application it would should be affirmed. 

- - - - - - - - - - 

Discussion Notes 2. To what extent could the legislature alter or 
add to that procedure? 

1. Does this opinion itself add anything to the 3. Identify the various techniques of state con- 
specificity of the procedure for exercising this self- stitutional interpretation evident in the Carroll 
executing constitutional right? opinion. 

Plante v. Smathers 
372 So.2d 933, 937 (Fla. 1979) 

A constitutional provision is self-executing if it 
does not require legislative implementation. The test 
of whether a constitutional provision is self-executing 
is succinctly stated in Gray v. Bryant: 

[Wlhether or not the provision lays 
down a sufficient rule by means of which the 
right or purpose which it gives or is intended 
accomplish may be determined, enjoyed, or 

Discussion Notes 
1. See also, Peper v. Princeton U. Bd. of Trustees, 

389 A.2d 465,476-78 (1978); Cooper v. Nutley Sun 
Printing Co., Inc., 36 N.J. 189, 175 A.2d 639 (1961). 

2. For an in-depth study of judicial implemen- 
tation of a self-executing state constitutional right 
in the absence of statutory implementation, see 
Richard A. Goldberg and Robert F. Williams, 
"Farmworkers' Organizational and Collective 

protected without the aid of legislative en- 
actment. State ex rel. City of Fulton v. Smith, 
1946,355 Mo. 27,194 S.W.2d 302. If the pro- 
vision lays down a sufficient rule, it speaks 
for the entire people and is self-executing. 
City of Shawnee v. Williamson, Okl.l959,338 
P.2d 355. The fact that the right granted by 
the provision may be supplemented by legis- 
lation, further protecting the right or making 
it available, does not of itself prevent the 
provision from being self-executing. People 
v. Carroll, 1958,3 N.Y.2d 686, 171 N.Y.S.2d 
812, 148 N.E.2d 875. 

Bargaining Rights in New Jersey: Implementing 
Self-Executing State Constitutional Rights," Rut- 
gers Law Journal 18 (Summer 1987): 729. 

3. Could a court order the legislature to imple- 
ment a state constitutional provision it deemed not 
to be self-executing? See Dude County Classroom 
Teachers Assoc. v. The Legislature, 269 So. 2d 684 
(Fla. 1972). 

This is an appeal from a judgment of the superior 
court of Los Angeles county granting a writ of man- 
date against appellant, H.L. Byram, tax collector of Chesney v. Byram the county of Los Angeles, compelling him to receive 

101 P.2d 1107 (Cal. 1940) the sum of $21.84 as the full amount of taxes due on 
the real property of respondent for the fiscal year 

CARTER, Justice. 1936-37, in lieu of taxes in the sum of $67 levied upon 



and extended against said property on the assessment 
roll of said county for said year. 

Respondent's property was assessed by the Los 
Angeles county assessor for the fiscal year 1936-37 at 
the value of $1,350. He claims an exemption in the 
amount of $1,000, by reason of his being a veteran 
within the meaning of section 1 114 of article XI11 of 
the Constitution of California. He tendered payment 
to the appellant of taxes based upon the valuation of 
$350, which tender was refused. Respondent then se- 
cured a writ of mandate compelling appellant to ac- 
cept the amount tendered and to issue a receipt in 
full for respondent's taxes. 

The provision of the Constitution above referred 
to reads as follows: "The property to the amount of 
one thousand dollars of every resident of this State 
who has served in the army, navy, marine corps or 
revenue marine service of the United States in time 
of war, and received an honorable discharge there- 
from, . . . shall be exempt from taxation; provided, 
this exemption shall not apply to any person named 
herein owning property of the value of five thousand 
dollars or more, or where the wife of such soldier or 
sailor owns property of the value of five thousand dol- 
lars or more. No exemption shall be made under the 
provisions of this act of the property of a person who 
is not legal resident of the State." 

Section 3612 of the Political Code provides that 
every person entitled to such exemption from taxa- 
tion shall give to the assessor under oath all informa- 
tion required upon forms prescribed by the State 
Board of Equalization and failure of any person enti- 
tled to such exemption so to do shall be deemed as a 
waiver of such exemption. 

The allegations of the petition for a writ of man- 
date bring respondent within the constitutional pro- 
vision for exemption, to-wit: that he is and was during 
the fiscal year 1936-37, a resident of California, that 
he served in the marine corps of the United States 
during the world war and received an honorable dis- 
charge therefrom, that he is married, that neither he 
nor his wife nor the two together owned property 
greater than $5,000 in value, and that in 1936 he fur- 
nished a copy of his honorable discharge to the 
county assessor. Respondent further alleged that at 
no time did he file an application for exemption or 
any affidavit as required by section 3612 of the Politi- 
cal Code. 

The appellant, tax collector of the county of Los 
Angeles, contends that the failure of respondent 
herein to make the exemption claim required by Po- 
litical Code section 3612 constituted a waiver of said 
exemption. The respondent, however, maintains his 
right thereto, claiming that the provision in said sec- 
tion, that a veteran having failed to make proof of this 
constitutional right to exemption prior to completion 

of the assessment roll "waives" such exemption, is 
unconstitutional and void, as being an invalid statu- 
t o ~ y  "limitation" on such constitutional right. 

The sole question then before this court is 
whether the waiver provision of section 3612 of the 
Political Code is an invalid infringement upon a con- 
stitutional right, or is a valid legislative provision 
regulating the exercise or assertion thereof. 

Respondent contends that section 1 114 of article 
XI11 of the Constitution is self-executing and that 
section 3612 of the Political Code is an attempt to 
limit the constitutional right to exemption from taxa- 
tion granted to veterans under said provision of the 
Constitution. It has been held that "A constitutional 
provision may be said to be self-executing if it sup- 
plies a sufficient rule by means of which the right 
given may be enjoyed and protected, or the duty im- 
posed may be enforced." Cooley's Constitutional 
Limitations, 7th ed., p. 121; Winchester v. Howard, 
136 Cal. 432,439,64 P. 692,69 P. 77,89 Arn.St.Rep. 
153; People v. Hoge, 55 Cal. 612. 

We are disposed to hold that the constitutional 
provision above-mentioned is self-executing; that is, 
that it required no legislative enactment to put it into 
effect. If the legislature had failed to make any provi- 
sion for a veteran to avail himself of the tax exemp- 
tion provided for in said provision of the 
Constitution, we are of the opinion that the veteran 
would nevertheless be entitled to the exemption pro- 
vided for. How such exemption could be obtained, 
would be a matter first for the determination of the 
assessors of the respective political subdivisions, and 
in case of their failure to recognize the right granted 
to the veteran, their action would be subject to review 
by the courts. However, it does not follow from the 
determination that the above-mentioned constitu- 
tional provision is self-executing, that the legislature 
did not have the power to enact legislation providing 
reasonable regulation for the exercise of the right to 
the exemption granted by the Constitution, and if 
section 3612 of the Political Code constitutes such 
reasonable regulation and not an invalid limitation of 
the right thereby granted, the power of the legisla- 
ture to enact said section should be upheld. Chester 
v. Hall, 55 Cal.App. 611, 204 P. 237; First M. E. 
Church v. Los Angeles County, 204 Cal. 201, 267 P. 
703. 

We are not impressed with the argument ad- 
vanced by respondent to the effect that the provisions 
of section 3612 of the Political Code imposes an un- 
reasonable restriction or limitation upon the exercise 
of the right to the exemption granted by the constitu- 
tional provision above mentioned. On the other 
hand, it appears to us reasonable and proper that 



some method should be provided by the legislature 
for the determination of these who may be entitled to 
the exemption provided for in the Constitution. It is 
obvious that the burden should be upon the person 
claiming the exemption to establish his right thereto. 
The method provided for under section 3612 of the 
Political Code is a simple one and is available to all 
who desire to claim the exemption provided for under 
the above-mentioned provision of the Constitution; 
in fact, it would be much easier and simpler for a per- 
son claiming such exemption to comply with the pro- 
visions of section 3612 of the Political Code than to 
resort to the procedure followed by respondent in 
this case, even if the tax collector had complied with 
respondent's request to accept the sum of $21.84 in 
full payment of the taxes due from respondent, and 
the latter has not been required to institute this ac- 
tion. 

It has been uniformly held that the legislature 
has the power to enact statutes providing for reason- 
able regulation and control of rights granted under 
constitutional provisions. . . . 

Certainly, if the legislature has the power to pass 
statutes providing reasonable regulations and control 
over the constitutional right of a citizen to vote and 
the constitutional right of a citizen to recover com- 
pensation for his property which has been appropri- 
ated to a public use, it should likewise have the power 
to enact statutory provisions providing reasonable 
regulations and control over the exercise of rights 
granted by the Constitution for the exemption of 
property from taxation. 

The provisions of section 3612 of the Political 
Code establishes a uniform system throughout the 
state for those desiring to claim the exemption 
granted by the Constitution under the provisions of 
section 1 114 of article XI11 thereof. It amply safe- 
guards the exercise of the right of those entitled to 
the exemption, facilitates the operation of the system 
of assessment and taxation now authorized by law, 
and protects that public against the fraudulent claims 
of those not entitled to the exemption who may nev- 
ertheless assert their claim thereto. Such legislation 
is clearly not in contravention of the constitutional 
right to which it relates. 

That a right to have property exempted from 
taxation can be waived, there can be no doubt. Even 
counsel for respondent in the case at bar concedes 
that unless appropriate legal proceedings were insti- 
tuted by the exemption claimant to resist the pay- 
ment of the tax or the recovery of the tax after the 
same is paid within the time provided for in the stat- 
ute of limitation applicable thereto, the exemption 
claimant would lose his right; in other words, the ex- 
emption claimant would waive his right to the exemp- 
tion by failing to assert his claim in time to have his 
exemption noted on the assessment roll or by failing 
to take appropriate action thereafter within the pe- 
riod of time allowed by the statute for the recovery of 
taxes paid under protest. 

It is well settled that a right granted by the Con- 
stitution may be waived by the inaction of the person 
entitled to exercise such right. . . . 

Discussion Notes 

1. Read Article I, sec. 27 of the Pennsylvania 
Constitution, ratified in 1971: 

The people have a right to clean air, 
pure water, and to the preservation of the 
natural, scenic, historic and aesthetic val- 
ues of the environment. Pennsylvania's 
public natural resources are the common 
property of all the people, including gen- 
erations yet to come. As trustee of these 
resources, the Commonwealth shall con- 
serve and maintain them for the benefit 
of all the people. 

Is this provision self-executing, and therefore en- 
forceable in the courts? See Commonwealth v. Nat'l 
Gettysburg Battlefield Tower, Inc. 454 Pa. 193, 311 
A.2d 588 (1973). See also Johnson v. Wells County 
Water Resource Bd., 410 N.W. 2d 525 (N.D. 1987). 

2. See generally A.E. Dick Howard, "State 
Constitutions and the Environment," Virginia Law 
Review 58 (February 1972): 193; Richard J. Tobin, 
"Some Observations on the Use of State Constitu- 
tions to Protect the Environment," Environmental 
Affairs 3 (No.3 1974): 473; Note, "A Proposal for 
Revision of the Florida Constitution: Environ- 
mental Rights for Florida Citizens," Florida State 
University Law Review 5 (Fall 1977): 809. 



F. Questions of Judicial Enforceability 

In 1931 Walter Dodd noted that there were a 
number of state constitutional provisions that the 
courts simply would not enforce. Walter Dodd, "Jud- 
icially Non-Enforceable Provisions of Constitutions," 
University of Pennsylvania Law Review 80 (November 
1931): 54. Read the following materials with this idea 
in mind. 

D & W Auto Supply v. 
Department of Revenue 

602 S.W.2d 420 (Ky. 1980) 

STEQHENS, Justice. 
The ultimate question to be decided on this ap- 

peal is the constitutionality of KRS 224.905.970, 
commonly called the "Litter Control Act," which was 
enacted by the 1978 regular session of the Kentucky 
General Assembly. In arriving at our decision we 
must, perforce, reconsider the validity of a long line 
of decisions of this court which created and nurtured 
the so-called "enrolled bill" doctrine. 

The Act in question is essentially an anti-littering 
statute. Its stated purposes are to consolidate and 
promote statewide programs for the reduction of lit- 
ter and littering; to recover and recycle waste materi- 
als; to establish publicity as well as educational and 
motivational campaigns to build and sustain public 
awareness of the litter problem; and to create a litter- 
free ethic among Kentuckians. KRS 224.905, 
224.930. The Kentucky Department for Natural Re- 
sources and Environmental Protection is given the 
responsibility of administering the Act. KRS 224.915. 

To fund the efforts of state government in carry- 
ing out the purposes and mandates of this enactment, 

the legislature determined that a portion of that cost 
should be borne by those industries whose products 
are "reasonably related to the litter problem." KRS 
224.955(1). Sixteen specific categories of products 
are listed as examples of what is intended to be as- 
sessed, but, under the specific terms of the Act, the 
list is not exclusive. KRS 224.955(1)(a)-(p). . . . 

The Act was initially introduced in the Kentucky 
House of Representatives and, as it wound its way 
through the legislative process, was known and iden- 
tified as House Bill 253. It appears conclusively in the 
record that when House Bill 253 came before that 
body for final action, it "passed" by a vote of 48 "ayes" 
and 43 "nays." 

Appellants make several arguments in challeng- 
ing the validity of the Act: (1) The Act is unconstitu- 
tional because it did not receive a majority of 51 votes 
in the House, as is mandated by section 46 of the Ken- 
tucky Constitution for an appropriations bill. . . . 

Section 46 of the Kentucky Constitution sets out 
certain procedures that the legislature must follow 
before a bill can be considered for final passage. In 
addition, that section mandates that no bill shall be- 
come law unless "it receives the votes of at least two- 
fifths of the members elected to each House, and a 
majority of the members voting," with the following 
exception: "Any act or resolution for the appropria- 
tion of money or the creation of debt shall, on its final 
passage, receive the votes of a majority of all the mem- 
bers elected to each hause." Kentucky Constitution sec. 
46 (emphasis added). 

It is conceded by all parties and clearly estab- 
lished by the record that the Litter Control Act, HB 
253 of the 1978 regular session of the Kentucky Gen- 
eral Assembly, received only 48 votes on its final pas- 
sage in the House of Representatives. Since there are 
100 members of that House, if the Act is an appro- 
priation, its passage did not comply with a clear con- 
stitutional mandate. 



It is not seriously argued by the appellees that 
KRS 224.905-.970 does not contain an appropria- 
tion. . . . 

Under both the legislative definition and the ju- 
dicial definition, it is clear that the Litter Control Act 
is an appropriation act and falls within the aegis of 
section 46 of the Kentucky Constitution. 

At this point, logic suggests that the decision of 
this Court is obvious, viz, since the Act makes an ap- 
propriation and since it received less than 51 votes in 
the House, it is violative of the Kentucky Constitu- 
tion. However, we are immediately confronted with 
the huge stumbling block of what is described as the 
"enrolled bill" doctrine. 

HB 253 was signed by the presiding officers of 
the House of Representatives, and was certified by 
the Clerk of the House as conforming with all House 
procedural rules and, in effect, as conforming with all 
constitutional requirements. Under the enrolled bill 
doctrine as it now exists in Kentucky, a court may not 
look behind such a bill, enrolled and certified by the 
appropriate officers, to determine if there are any de- 
fects. 

From every point of reason, therefore, 
we are convinced that the enrolled bill, when 
attested by the presiding officers as the law 
requires, must be accepted by the courts as 
the very bill adopted by the legislature, and 
that its mode of enactment was in conformity 
to all constitutional requirements. When so 
authenticated, it imports absolute verity, 
and is unimpeached gy the [legislative] jour- 
nals. 

Lafferty v. Huffman, 99 Ky. 80, 35 S.W. 123, 126 
(1896). 

Thus spake Judge Hazelrigg in enunciating the en- 
rolled bill doctrine. 

Section 46 of the Kentucky Constitution requires 
that the final vote on a bill be taken by "yeas" and 
"nays." In Lafferiy, passage of the law in question vio- 
lated this provision, yet the bill was properly enrolled 
and approved by the governor. In declining to look 
behind the law to determine the propriety of its en- 
actment, the court enunciated three reasons for 
adopting the enrolled bill rule. First, the court was re- 
luctant to scrutinize the processes of the legislature, 
an equal branch of government. Second, reasons of 
convenience prevailed, which discouraged requiring 
the legislature to preserve its records and anticipated 
considerable complex litigation if the court ruled oth- 
erwise. Third, the court acknowledged the poor re- 
cord-keeping abilities of the General Assembly and 
expressed a preference for accepting the final bill as 
enrolled, rather than opening up the records of the 

legislature. Since 1896, this court has concurred in 
the reasoning applied in Lafferiy, regardless of what 
procedural or constitutional defects have been al- 
leged and proved. 

Kentucky is not alone in adherence to the en- 
rolled bill doctrine. At least 19 of our sister states fol- 
low the rule which conclusively presumes the validity 
of a bill passed by the legislature and signed by the 
legislative officers. See I C. Sands, Sutherland Statu- 
tory Construction sec. 15.03 et seq. (4th ed. 1972); 82 
C.J.S. Statutes sec. 83 (1953); 72 Am.Jur.2d Statutes 
sec. 90 (1974); and 4 ALR2d 978 (1949). 

Nowhere has the rule been adopted without rea- 
son, or as the result of judicial whim. There are four 
historical bases for the doctrine. (1) An enrolled bill 
was a "record" and, as such, was not subject to attack 
at common law. (2) Since the legislature is one of the 
three branches of government, the courts, being co- 
equal, must indulge in every presumption that legis- 
lative acts are valid. (3) When the rule was originally 
formulated, record-keeping of the legislatures was so 
inadequate that a balancing of equities required that 
the final act, the enrolled bill, be given efficacy. (4) 
There were theories of convenience as expressed by 
the Kentucky court in Lufferty. 

The rule is not unanimous in the several states, 
however, and it has not been without its critics. From 
an examination of cases and treatises, we can summa- 
rize the criticism as follows: (1) Artificial presump- 
tions, especially conclusive ones, are not favored. (2) 
Such a rule frequently (as in the present case) pro- 
duces results which do not accord with facts or consti- 
tutional provisions. (3) The rule is conducive to fraud, 
forgery, corruption and other wrongdoings. (4) Mod- 
ern automatic and electronic record-keeping devices 
now used by legislatures remove one of the original 
reasons for the rule. (5) The rule disregards the pri- 
mary obligation of the courts to seek the truth and to 
provide a remedy for a wrong committed by any 
branch of government. 

In light of these considerations, we are convinced 
that the time has come to re-examine the enrolled bill 
doctrine.2 

This court is not unmindful of the admonition of 
the doctrine of stare decisis. The maxim is "Stare 
decisis et non quieta movere," which simply suggests 
that we stand by precedents and not disturb settled 
points of law. Yet, this rule is not inflexible, nor is it of 
such a nature as to require perpetuation of error or il- 
logic. As we stated in Daniel's Adm 'r v. Hoofnel, 287 

2The 1980 General Assembly made its own examination of 
the doctrine, and enacted legislation providing for review of 
an enrolled bill in the limited situation where the langrrageof 
the bill as enrolled differs materially from the language of 
the bill as passed by the legislature. House Bill 84. 



Ky. 834, 155 S.W.2d 469, 471-72 (1941) (citations 
omitted): 

The force of the rule depends upon the 
nature of the question to be decided and the 
extent of the disturbance of rights and prac- 
tices which a change in the interpretation of 
the law or the course of judicial opinions may 
create. Cogent considerations are whether 
there is clear error and urgent reasons 'for 
neither justice nor wisdom requires a court 
to go from one doubtful rule to another,' and 
whether or not the evils of the principle that 
has been followed will be more injurious 
than can possibly result from a change. 

Certainly, when a theory supporting a rule of law is 
not grounded on facts, or upon sound logic, or is un- 
just, or has been discredited by actual experience, it 
should be discarded, and with it the rule it supports. 

It is clear to us that the major premise of the Laf- 
ferty decision, the poor record-keeping of the legisla- 
ture, has disappeared. Modern equipment and 
technology are the rule in record-keeping by our 
General Assembly. Tape recorders, electric type- 
writers, duplicating machines, recording equipment, 
printing presses, computers, electronic voting ma- 
chines, and the like remove all doubts and fears as to 
the ability of the General Assembly to keep accurate 
and readily accessible records. 

It is also apparent that the "convenience" rule is 
not appropriate in today's modern and developing 
judicial philosophy. The fact that the number and 
complexity of lawsuits may increase is not persuasive 
if one is mindful that the overriding purpose of our 
judicial system is to discover the truth and see that 
justice is done. The existence of difficulties and com- 
plexities should not deter this pursuit and we reject 
any doctrine or presumption that so provides. 

Lastly, we address the premise that the equality 
of the various branches of government requires that 
we shut our eyes to constitutional failings and other 
errors of our coparceners in government. We simply 
do not agree. Section 26 of the Kentucky Constitu- 
tion provides that any law contrary to the constitution 
is "void." The proper exercise of judicial authority re- 
quires us to recognize any law which is unconstitu- 
tional and to declare it void. Without belaboring the 
point, we believe that under section 228 of the Ken- 
tucky Constitution it is our obligation to "support . . . 
the Constitution of this Commonwealth." We are 
sworn to see that violations of the constitution-by 
any person, corporation, state agency or branch of 
government-are brought to light and corrected. To 
countenance an artificial rule of law that silences our 
voices when confronted with violations of our consti- 
tution is not acceptable to this court. 

We believe that a more reasonable rule is the 
one which Professor Sutherland describes as the "ex- 
trinsic evidence" rule. I Sutherland, supra, at sec. 
15.06. Other jurisdictions have embraced this rule, 
which we hereby adopt as the law of this case and fu- 
ture cases. Under this approach there is aprima facie 
presumption that an enrolled bill is valid, but such 
presumption may be overcome by clear, satisfactory 
and convincing evidence establishing that constitu- 
tional requirements have not been met. 

We therefore overrule Lafferty v. Huffman and all 
other cases following the so-called enrolled bill doc- 
trine, to the extent that there is no longer a conclu- 
sive presumption that an enrolled bill is valid. With 
regard to the present case, we declare KRS 
224.905-.970, the "Litter Control Act." void as vio- 
lative of section 46 of the Kentucky Constitution. 
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Judicial Approaches to 
Enforcing State Constitutional Restrictions 

on Legislative Procedure 
State courts have developed a surprisingly wide 

range of approaches to enforcing restrictions on leg- 
islative procedure under circumstances where an act 
does not carry "its death warrant in its hand." Even 
within single jurisdictions, one can detect inconsis- 
tent doctrines and a lack of continuity over time. 
These widely varying judicial doctrines reflect what 
are essentially political decisions, made in the context 
of adjudicating actual controversies, about the extent 
of judicial enforcement of state constitutional norms. 

The range of approaches can be viewed as a con- 
tinuum. At one end of the continuum is the "enrolled 
bill rule". . . . This is marked by judicial passivity and 



complete deference to the legislative enactment.71 
At the other end is the "extrinsic evidence rule," 
characterized by judicial activism and recognition of 
the written constitution as a binding source of law.72 
In between these two extremes are three intermedi- 
ate approaches to judicial enforcement. All of these 
have been developed by the courts as they have 
been called on by litigants to interpret and en- 
force state constitutional restrictions on legislative 
procedure. . . . 

The Enrolled Bill Rule 

The enrolled bill rule is also referred to as the 
"conclusive presumption rule" because when it is op- 
erative, it prevents any evidence, other than the final 
enrolled bill itself, from being produced to show con- 
stitutional violations occurring during the process of 
enactment.73 In his 1977 commentary on the revised 
Texas Constitution, George Braden asserted that the 
enrolled bill rule was the majority view.74 The most 
common argument advanced in favor of the rule is 
the separation of powers doctrine.75 Because the leg- 
islature is a coordinate branch of government, the ar- 
gument contends that the courts should not question 
the validity of its certified (enrolled) acts by going be- 
hind them to determine compliance with constitu- 
tional limitations. Another argument relies on the 
need for finality with respect to the validity of stat- 
utes, and the need for citizens to rely on such finality. 
These arguments inevitably leave it to the legislature 
itself to determine whether there has been compli- 
ance with limitation contained in the state constitu- 
tion. . . . 

Braden advocates the enrolled bill rule. . . . He 
states, "In any event, the members are fully capable 
of enforcing the rule, and it is their sole responsibility 
to do so under the enrolled bill d0ctrine."7~ Texas 

71Norn~an J. Singer, Statutes and Statutory Construction, 
Vol. 1 (4th ed.; Wilniette, Ill.: Callaghan and Co., 1985), pp. 
609-611. 
721bid., pp. 617-618. 
731bid., p. 609. This approach was adopted by the US. Su- 
preme Court in 1892. See Field v. Clark, 143 U.S. 649, 
669-680 (1892). There are, of course, relatively few proce- 
dural challenges to federal statutes. See supra notes 1 and 2, 
and accompanying text. For an exploration of the English 
antecedents of the enrolled bill rule, see William H. Lloyd, 
"Pylkinton's Case and Its Successors," University of Pennsyl- 
va~iia Law Review 69 (November 1920): 20-34. 
74George D. Braden, The Constitution of the State of  Twas, 
An Annotated and Comparative Anahsis (Austin: Texas Ad- 
visory Commission on Intergovernmental Relations, 1977), 
Vol. 1, p. 121. 
75Singer, Statutes arid Statntory Corisbzrction, p. 609. 
77Braden, The Constitution, p. 162. 

continues to follow the enrolled bill rule, which has 
been in effect in civil cases78 since Williams v. Taylor 
in 1892.79 The court in Williams refused to invalidate 
a statute even though the legislative journals showed 
that the bill had not been reported out of committee 
within three days of final adjournment, in violation of 
Article 3, Section 32 of the Texas Constitution. 

The Supreme Court of Washington recently re- 
affirmed the enrolled bill rule in Citizens Council 
Against Crime v. BjorhAo In continuing to apply the 
rule, the Court cited earlier Washington prece- 
dentss1 and also stated: 

An additional reason of public policy 
which supports the [enrolled bill] doctrine is 
that it is necessary in order that people may 
rely upon the statutes as setting forth the 
laws which have been enacted by the legisla- 
ture. If the enrolled bill were not taken as 
conclusive evidence that it was regularly and 
constitutionally enacted, Judge John P. Hoyt 
(who had served as President of the Consti- 
tutional Convention) said, it would be practi- 
cally impossible for the courts even to 
determine what was the law, and would ren- 
der it absolutely impossible for the average 
citizen to ascertain that of which he must at 
his peril take notice.@ 

The end result of the "finality argument" is that peo- 
ple have laws that they can rely on; but they have no 
guarantee that those laws were enacted constitution- 
ally. Furthermore, as the experience of states which 
follow the "journal entry rule" or "extrinsic evidence 
rule" shows, the unfavorable consequences that 
Judge Hoyt foresaw have not come to pass. 

The "Slightly Modified" Enrolled Bill Rule 
If the enrolled bill rule is placed at the far left of 

the continuum, the current rule in New Mexico can 
be placed only a short step to the right of it. After ob- 
serving the enrolled bill rule since 1915, the New 

781nterestingly, the Texas Court of Criminal Appeals had 
followed the "journal entry rule" (discussed in notes 95-104, 
and accompanying text), until 1971. In Maldonado v. State, 
473 S.W.2d 26 (Tex. Crim. App. 1971) the Court of Criminal 
Appeals brought itself in line with the Supreme Court of 
Texas in adopting the enrolled bill rule and held, "We will 
not look behind the engrossed [enrolled] bill to see if the 
Governor issued a proclamation including the subject mat- 
ter of the enacted legislation" (as required by Article 3, Sec- 
tion 40 of the Texas Constitution), 473 S.W.2d at 28. 
7983 Tex. 667, 19 S. W. 156 (1892). 
8084 Wash. W 891,529 P.W 1072 (1975). - . . - - - . . - 
a1See, e.g., Roelilv. P.U.D. No. 1 o f ~ h e l i n  County, 43 Wash. 
2d 214, 261 P.2d 92 (1953). 
8284 Wash.3  at 898, n. 1, 529 P.2d at 1076, n. 1 (citation 
omitted). 



Mexico Supreme Court carved out a narrow excep- 
tion in 1974.83 The court struck down the statutes in 
question, enacted after the sixtieth calendar day of 
the legislative session in violation of Article 4, Sec- 
tion 5 of the New Mexico Constitution. The justices 
held that courts may examine "the question of 
whether or not the act or bill purportedly passed by 
the Legislature within the constitutional time limita- 
tion was in truth and in fact passed within that limita- 
tion." The court explicitly held that its decision was to 
be prospective only, and only applicable to alleged 
violations of Article 4, Section 5 where "[Tlhe con- 
clusive legal presumption that ordinarily attaches to 
enrolled bills simply would not attach."84 

Acknowledging the separation of powers clause 
in the New Mexico C o n ~ t i t u t i o n , ~ ~  and disclaiming 
any intention of "even suggesting to the Legislature 
how it should conduct its affairs," the court con- 
cluded that "[ilt is nevertheless our function to say 
what the law is and what the Constitution means." 
The court clearly stated that it did "not intend to her- 
ald the complete demise of the enrolled bill rule."86 

The court's arguments as to why it should look 
behind the enrolled bill to determine compliance 
with Article 4, Section 5 are persuasive. It noted that 
"[tlhere is not the slightest doubt that the legislators 
are duty bound to comply with this constitutional di- 
re~tive."8~ Of course, legislators are duty bound to 
comply with all constitutional directives. The New 
Mexico court still seems to leave the enrolled bill rule 
in place for challenges asserting that a bill "was al- 
tered or amended during its passage so as to change 
its original purpose."88 A violation of this or other 
provisions would arguably be as unconstitutional as if 
it had been passed after the constitutionally allotted 
time for the legislative session had come to an end. 
Why the court considered only violations of Article 4, 
Section 5 to be egregious enough to warrant an ex- 
ception to the enrolled bill rule remains unexplained. 
All the arguments advanced in support of this excep- 
tion seem equally applicable to abolishing the en- 
rolled bill rule altogether. 

The Modified 
Enrolled Bill Rule 

On another step to the right of the continuum 
lies the "modified enrolled bill rule" adopted by the 

83Dillon v. King, 87 N.M. 79,529 P.2d 745 (1974) (overruling 
Earnest, Trav. Auditor v. Sargent, Auditor, 20 N.M. 427, 150 P. 
1018, 1915). 
a487 N.M. at 85-86, 529 P.2d at 751-752. 
85New Mexico, Constitlrtion, Article 3, Section 1. 
8687 N.M. at 85-86, 529 P.2d at 751-752. 
87N.M. at 85,529 P.2d at 751. 
88New Mexico, Constitiition, Article 4, Section 15. 

Supreme Court of South Dakota in 1936.89 Under 
this rule, the enrolled bill is conclusive evidence of 
proper enactment except when an alleged violation 
concerns a provision for which the constitution spe- 
cifically requires that a journal entry be made. Only 
under these narrow circumstances will the court look 
to the journals to determine whether a challenged act 
was passed improperly. 

The court's latest consideration of the rule came 
in 1974.90 One of the alleged improprieties was that 
the bill was not "read twice, by number and title once 
when introduced, and once upon final passage" as re- 
quired by Article 3, Section 17. The court held that 
"[tlhe modified enrolled bill rule precluded plaintiffs 
from introducing evidence of the legislature's failure 
to comply with the requirements of Article 3, Section 
17, because a journal entry noting compliance with 
that section is not expressly required by the Constitu- 
tion."gl Even though the journals showed that the bill 
never got a first reading, the journals did not lack any 
of the required entries on the day the bill was consid- 
ered and passed. Therefore, the court held that the 
enrolled bill became conclusive proof of its proper 
enactment. 

The weakness of the modified enrolled bill rule 
was exposed by Justice Frank Henderson in his dis- 
senting opinion. That is, the rule effectively insulates 
even intentional violations of the constitution from 
judicial review, even if the violation appears on the 
face of the journals, unless the violation occurs with 
respect to one of the limited exceptions where a spe- 
cific journal entry is required by the constitution. 
Henderson favored adoption of the "journal entry 
rule"92 In support of his view, Henderson cited Arti- 
cle 3, Section 13, which mandates that "each house 
shall keep a journal of its proceedings." He  also cited 
the rules apparently followed by the neighboring 
states of Minnesota and Michigan.93 He  concluded 
that, "making laws is the State Legislature's business, 
but protecting the Constitution is this Court's busi- 
ness. Viewing an enrolled bill as conclusive and bless- 
ing it as legal is to forsake, oftentimes, the truth."94 

89The rule was enunciated in BanisdaN Rejinirig Corporation 
v. Welslt, 64 S.D. 647, 269 N.W. 853 (1936). The rule is dis- 
cussed in Marion R. Smyser, "Constitutional Limitationson 
the Enactment of Statutes in South Dakota," Soutlz Dakota 
Law Review 25 (Winter 1980): 33-35. 
g011idependerit Coninilrnity Bankers Assoc. v. Sorrtlt Dakota, 
346 N.W.2d 737 (S.D. 1984). Ohio recently adopted the 
modified enrolled bill rule in a thoughtful opinion. Hooverv. 
Bd. of Co~rrity Cor~irnissioners, 19 Ohio St.3d 1, 482 N.E.2d 
575 (1985). 
91346 N.W.2d at 743 (emphasis added). 
92346 N.W.2d at 743, 748. The "journal entry rule" is dis- 
cussed more fully in notes 95-104. and accompanying text. 
93Bdl v. King. 205 Minn. 427,286 N.W. 311 (1939); McClel- 
la11 v. Stein, 229 Mich. 203, 201 N.W. 209 (1924). 
94346 N.W.2d at 749. 



The Journal Entry Rule 

The middle of the continuum is represented by 
the "journal entry rule."95 This rule allows a court to 
consider an evidence appearing in the legislative 
journals to help determine the validity of a statute 
which has been challenged on constitutional 
grounds,96 with the enrolled bill being considered 
only prima facie valid. 

One state that follows the journal entry is Flor- 
ida. In a 1983 case,97 a Florida drug trafficking statute 
was challenged on the grounds that it had not been 
properly read before passage as required by Article 3, 
Section 7. The trial court had considered extrinsic 
evidence (voice recordings of the legislative proceed- 
ings and transcripts generated from those recordings) 
to contradict the journals. The journals indicated that 
both houses of the legislature had properly read the 
bills before their enactment.98 

In continuing to follow the journal entry rule, the 
Florida Supreme Court held that the legislative jour- 

g51t should be noted that there are different formulations of 
this rule. In Singer, Statutes and Statutory Constnrction, the 
journal entry rule is defined as the reverse of the conclusive 
presumption rule (i.e., "if constitutional compliance with 
mandatorv~rovisions is not set forth in the iournal there is a 
conclusiv~ ;resumption that the proper soceedings were 
not followed and the presumption is against the validity of 
the act"); Ibid., p. 616. This is a minority position (see cases 
cited therein). For purposes of this article, the "journal entry 
rule" means that where a statute is challenged on constitu- 
tional grounds, the court may look to the journal to deter- 
mine compliance with the constitutional provision. 
96A further point of clarification is necessary to distinguish 
the "affirmative contradiction rule" (Ibid., pp. 614-15). This 
rule "requires that validity be given to the enrolled bill un- 
less there afitmatively appears in the journals of the legisla- 
ture a statement that there has not been compliance with 
one or more of the constitutional requirements" (Ibid., p. 
614). "It generally results, as does the conclusive presump- 
tion rule, in sustaining every statute" (Ibid.). The main 
weakness of this rule is that "as apractical matter it would be 
remarkable for the journal to recite affirmatively that the 
bill was not read or a vote was not taken or that any required 
procedural step was not carried out" (Ibid.). So the main dis- 
tinction, and an important distinction, between the affirma- 
tive contradiction rule and the journal entry rule is that only 
the journal entry rule allows a wurt to consider evidence of 
"defects in legislative procedure which appear negatively in 
the journal. That is, the journal may fail to show that the bill 
was read a second time or it may fail to show that a proper 
vote was recorded" (Ibid.). For an application of the affirma- 
tive contradiction rule, see Jensen v. Matlieson, 583 P.2d 77 
(Utah 1978). 
g7State v. Kalrfman, 430 So.2d 904 (1983). Rhode Island also 
follows the journal entry rule. See State Terminal Cop .  v. 
General Scrap Iron Inc., 107 R.I. 24,264 A.2d 334 (1970). See 
also Elizabeth Hunter Cobb, "Judicial Review of the Legis- 
lative Enactment Process: Louisiana's 'Journal Entry 
Rule'," Louisiana Law Review 41 (Summer 1981): 1187-1200. 
96430 So.2d at 905. 

nals were the only evidence "superior in dignity" to 
enrolled bills.99 The rationale for the court's holding, 
and the basis of the journal entry rule, is that the leg- 
islative journals are considered to be "public re- 
cords" because the constitution mandates that they 
be kept.Io0 Under this view, the journals are at least 
as reliable as the enrolled bill as evidence of what 
procedure the legislature actually followed, or did 
not follow, in enacting legislation. Indeed, in Florida, 
if there is a conflict between an act and the journal, 
the journal controls.101 

The court did list some specific exceptions where 
extrinsic evidence might be used to impeach the jour- 
nals: Io2 for example, where "clear and legally suffi- 
cient allegations of fraud are presentedn103 or  when it 
is alleged that actions were taken by a legislature af- 
ter it ceased to be a duly constituted legislature.lo4 
Absent a challenge based on circumstances like 
these, the legislative journals are the only evidence 
that can be used to overcome the presumption of 
constitutionality afforded to enrolled bills in states 
which, like Florida, follow the journal entry rule. 

The Extrinsic Evidence Rule 
At the right end of the continuum is the "extrin- 

sic evidence rule." This rule "accords the enrolled bill 
a prima facie presumption of validity but permits an 
attack by clear, satisfactory and convincing evidence 
establishing that the constitutional requirements 
have not been met."1°5 This rule was adopted by the 
Supreme Court of Kentucky in 1980,106 in a chal- 
lenge based on Section 46 of the Kentucky Constitu- 
tion. Although the journals indicated, and all parties 
conceded, that only 48 votes in a 100-member house 
were cast in favor of a bill containing an appropria- 
tion, Section 46 sets out certain procedures, includ- 
ing: "Any act or resolution for the appropriation of 
money or the creation of debt shall, on its final pas- 
sage, receive the votes of a majority of all members 
elected to each house."lo7 

99430 So.2d at 906. 
looSee Florida, Constit~rtion, Article 3, Section 4c). 
Io1430 So.21 at 905, n.3. 
'02430 S0.W at 906. 
103Ibid. See Jachon Lumber Co. v. Walton County, 95 Fla. 
632,116 So. 771 (1928). A similar exception in cases of fraud 
is allowed in Utah. See Jensen v. Matheson, supra, note 96 
(Ellett, Chief Justice concurring with reservations). 
1o4Ibid. See State ex re). Landis v. T170inps011, 121 Fla. 561, 
164 So. 192 (1935). See also Dillon v. King, supra, note 83. 
"=%inger, Statutes aild Statutory Constnrction, pp. 617-618. 
106D & W Auto Supply v. Dept. of Revenue, 602 S.W.2d 420 
(Ky. 1980). The extrinsicevidence rule is also followed by Il- 
linois. See Yarger v. Board of Regents of Regency Universi- 
ties. 98 I11.2d 259, 456 N.E.2d (1983). See also Jensen v. 
Matheson, supra, note 96 (Maughan. J., dissenting). 
107602 S.W.2d at 422. 



This case gave the Supreme Court of Kentucky 
the chance it apparently was looking for to 
reexamine, and abandon, the enrolled bill rule which 
had been in effect there since 1896.108 Before aban- 
doning the enrolled bill rule, the court examined the 
four historical bases of the doctrine and the criticisms 
of the rule. A major argument the court advanced in 
favor of adopting the extrinsic evidence rule was that 
it is the "sworn duty of the courts under Section 26 of 
the Kentucky Constitution to see that violations of 
the constitution . . . are brought to light and cor- 
rected." The court stated, "[tlo countenance an artifi- 
cial rule of law that silences our voices when 
confronted with violations of our constitution is not 
acceptable to this court." The court concluded that 
the extrinsic evidence rule is "a more reasonable 
rule," and one that will best allow the court to fulfill 
its obligation to "support the Constitution of the 
Commonwealth."log 

lO8The rule was announced in Lafferty v. H~~ff lnan,  99 Ky. 
80,35 S.W. 123 (1896). 
lo9602 S.W.2d at 424. Kentucky, Constitution, Section 26 
provides: 

T o  guard against transgression of the high 
powers we have delegated, We Declare that every- 
thing in this Bill of Rights is excepted out of the 
general powers of government, and shall forever 
remain inviolate; and all laws contrary thereto, or  
contrary to this Constitution, shall be void. 

Conclusion 
It should now be obvious, from this brief review, 

that there is a wide range of judicial attitudes toward 
enforcing state constitutional restrictions on legisla- 
tive procedure.110 Litigants seeking an adjudication 
of a statute's invalidity on the basis of procedural de- 
fects are not neutral, good-government watchdogs 
seeking enforcement of the state constitution as an 
abstract value. They are, rather, directly affected by, 
and opposed to, the challenged statute's substantive 
outcome and are seeking a procedural "handle" to 
avoid its consequences. They appear to be seeking a 
judicial windfall after losing in the legislature. This 
may be what leads to judicial ambivalence about en- 
forcing constitutional restrictions on legislative pro- 
cedure. 

The question still remains whether, in the ab- 
sence of legislative adherence and executive enforce- 
ment (which may be common with respect to 
controversial statutes), courts should enforce appar- 
ently mandatory requirements of the written consti- 
tution. These are basic questions of justiciability and 
the judicial function in constitutional interpretation 
and enforcement. 

"OJustice Hans. A. Linde of Oregon has noted: "When a 
law is promulgated without compliance with the rules of le- 
gitimate lawmaking, is it not a law? Remarkably, we have no 
coherent national doctrine on this fundamental question." 
Hans A. Linde, "Due Process of Lawmakine," Nebraska 

u. 

Law Review 55 (1976): 242. 

Discussion Notes 
1. Is the enrolled bill rule akin to the "political 

question" doctrine? See generally, Nat Stern, 
"The Political Question Doctrine in State Courts," 
South Carolina Law Review 35 (Spring 1984): 405. 

2. With respect to other state constitutional 
restrictions on legislative procedure, see Chapter 
9, section B. 

3. A lengthy debate in the 1872-1873 Pennsyl- 
vania Constitutional Convention concerning the 
question of judicial enforceability of legislative 
procedure requirements in the state Constitution 
was illuminating, but inconclusive. The Legisla- 
tion Committee had recommended the inclusion 
of the following provision in the legislative article: 

Any bill passed in disregard of the 
provisions and directions prescribed in 
this article shall be void and of no effect; 
and when the validity of any law passed by 

the Legislature is questioned in any court 
of record, it shall be competent for such 
court to inspect the Journals of either 
House, and if it does not appear thereon 
that all the forms of legislation, in both 
Houses, as hereinbefore prescribed, have 
been observed in the passage of such law, 
the same shall be adjudged by such court 
to be void. 

2 Debates of the Convention to Amend the Constitu- 
tion of Pennsylvania, 1872-1873, at 758. 

A debate followed, during which the delegates 
fully discussed the pros and cons of judicial en- 
forcement, together with alternatives, such as en- 
forcement by the executive branch. Ibid. at 758-97. 
At the conclusion of the debate, the Convention 
simply voted not to accept the recommended lan- 
guage. Ibid. at 797. 



G. Mandatory or Directory Provisions 

Reread the provision of the South Carolina Con- 
stitution, Article I, Section 23, on page 180. 

Arnett v. Sullivan 
279 Ky. 720,132 S.W.2d 76 (1939) 

THOMAS, Justice. 
The regular 1938 session of our General Assem- 

bly by chapter 20 of the acts for that session, duly sub- 
mitted to the voters of the commonwealth for their 
ratification or rejection at the regular November 
1939 election an amendment to our Constitution. 
The contemplated amendment made it the impera- 
tive duty of the General Assembly to "provide by law 
for assistance to the aged, to the blind, and to de- 
pendent children, and for other assistance in coop- 
eration with the Federal Government under the 
Social Security Act and acts amendatory thereto," 
and which was done pursuant to the provisions of sec- 
tion 256 of our Constitution. Its next section (257) 
says: "Before an amendment shall be submitted to a 
vote, the secretary of state shall cause such proposed 
amendment, and the time that the same is to bevoted 
upon, to be published at least ninety days before the 
vote is to be taken thereon in such manner as may be 
prescribed by law." (Our emphasis.) 

At the first session after the adoption of our pre- 
sent constitution the general assembly enacted sec- 
tion 1459 of our present statutes, designed to carry 
into effect the two constitutional provisions embod- 
ied in its sections 256 and 257. Apart of the section of 
the statutes dealing with the publication of the sub- 
mitted amendment says: "Such publication shall be 
made so that the last publications shall be at least 
ninety days preceding the election at which said 
amendment is to be voted on, as provided in Const. 

secs. 256 and 257." The regular election at which the 
proposed amendment should be submitted to the 
people was and is the regular election day in Novem- 
ber, 1939, but the appellant, Charles D. Arnett, Sec- 
retary of State, for the Commonwealth of Kentucky, 
did not advertise or publish its submission until 
August 26,1939, which, according to our calculation, 
left but 73 days intervening between the publication 
and the election day, and being 17 days less than the 
constitutional requirement. 

The only argument made in brief of counsel for 
appellants for a reversal of the judgment is, that the 
language in section 257 requiring the publication of 
the submission to be "at least ninety days before the 
vote is to be taken thereon" and the corresponding 
language in section 1459, is directory and not manda- 
tory. In support of that argument numerous cases 
from this and some from other courts are cited deal- 
ing with the rule applicable to the interpretation of 
stututes which counsel seek to apply to constitutional 
provisions; but which all courts, so far as we are 
aware, have uniformly declined to adopt -all of them 
declaring that the rule permitting courts to adopt di- 
rectory or mandatory interpretations with reference 
to statutes is much more restricted or altogether lack- 
ing than when applied to constitutional provisions, as 
will be seen from this language taken from the text of 
volume 11 in the very recent work of American Juris- 
prudence, on page 686, section 69: "The analogous 
rules distinguishing mandatory and directory statutes 
are of little value in this connection and are rarely ap- 
plied in passing upon the provisions of a Constitu- 
tion." That excerpt is but a reiteration of the 
substance of the rule as stated by all authoritative 
texts writers and courts, including Mr. Cooley in Vol- 
ume I, of the 8th Edition of his celebrated treatise on 
Constitutional Limitations. On page 160 of the vol- 



ume referred to the text says: "There are some cases, 
however, where the doctrine of the directory statutes 
has been applied to constitutional provisions, but 
they are so plainly at variance with the weight of 
authority upon the precise points considered that we 
feel warranted in saying that the judicial decisions as 
they now stand do not sanction the application." The 
learned author continues through following pages to 
fortify that statement by citing opinions of various 
courts, including that of some of the few ones adopt- 
ing departures in some instance from the general 
rule-that all constitutional provisions are manda- 
tory and none of them directory. Illustrating the hold- 
ing of the latter class of constitutional interpretations 
the author cites cases wherein the involved constitu- 
tional provision required that an act pending before 
the legislature should be read "distinctly" the re- 
quired number of times before it could be voted on by 
the legislative body, and the courts held that the word 
"distinctly" was more of a directory command than 
mandatory, since it necessarily was "addressed to the 
judgment of the legislative body, whose decision as to 
what reading is sufficiently distinct to be a compli- 
ance cannot be subject to review." 

An enumeration (even without excerpts) of text 
authorities and judicial opinions of various courts of 
last resort in this country, approving the mandatory 
character of constitutional provisions would extend 
this opinion far beyond due limits, to avoid which we 
will not undertake the task but will content ourselves 
by saying that with few exceptions, and only where 
the provision under consideration was of such a na- 
ture as to scarcely present the question, the rule is de- 
clared that constitutional provisions are mandatory 
and never directory. This court is in complete accord 
therewith. . . . In fact, we have been cited to no do- 
mestic case, nor have we been able to find one, of 
contrary holding. All of the cases except the Speer 
case involved other constitutional requirements and 
limitations than the submission of constitutional 
amendments to a vote of the people for ratification or 
rejection, but in that case the identical question here 
involved was the only one submitted to and deter- 
mined by the court. . . . 

We in that case, as expressing our adopted rule, 
approved this excerpt from the Varney opinion supra 
[86 Ky. 596,6 S.W. 4591: "By the term 'directory' it is 
meant that the statute gives directions which ought to 
be followed; but the power given is not so limited by 
the directions that it cannot be exercised without fol- 
lowing the directions given. In other words, if the di- 
rections given by the statute to accomplish a given 
end are violated, but the given end is in fact accom- 
plished, without affecting the real merits of the case, 
then the statute is to be regarded as directory merely. 
Should this rule of construction be applied to the 

constitution of the state? We think not. The constitu- 
tion of the state was adopted by the people of the 
state as the fundamental law of the state. This funda- 
mental law was designed by the people adopting it to 
be restrictive upon the powers of the several depart- 
ments of government created by it. It was intended by 
the people that all departments of the state govern- 
ment should shape their conduct by this fundamental 
law. Its every section was, doubtless, regarded by the 
people adopting it as of vital importance, and worthy 
to become a part and parcel of a constitutional form 
of government, by which the governors as well as the 
governed were to be governed. Its every mandate was 
intended to be paramount authority to all persons 
holding official trusts, in whatever department of 
government, and to the sovereign people themselves. 
No mere unessential matters were intended to be in- 
grafted in it; but each section and each article was sol- 
emnly weighed and considered, and found to be 
essential to the form of constitutional government 
adopted. Wherever the language used is prohibitory 
it was intended to be a positive and unequivocal nega- 
tion." That same rule was expressly approved in the 
Bosworth opinion and all of which is in complete ac- 
cord with the universally established rule for the in- 
terpretation of constitutional provisions. 

To sustain the contention of counsel for appel- 
lants would not only require us to expressly overrule 
our former emphatically established position, but 
would also require us to depart from what we con- 
ceive to be the only logical one that should be ap- 
proved by us, even in the absence of any precedent 
whatever, and though the question was one of first 
impression, either in this jurisdiction or in others. 
Appellant's counsel in their brief admit that the 
Speers case presented "a duplicate situation" to the 
instant one. They also admit that this court in that 
opinion went "extendedly and elaborately" into the 
question, and that "unless this court is persuaded to 
overrule the Speers case, supra, the judgment of the 
lower court must be affirmed." So that, there is no ef- 
fort to differentiate the Speers case from the instant 
one. However, in order to induce us to recant from 
our holding in that case counsel has this to say: "At 
the time section 257 was adopted perhaps the ninety 
day provision of the Constitution was essential and 
necessary due to the sparsely settled rural communi- 
ties of the State, the difficulty of communication and 
the infrequency of publication of newspapers and the 
slowness of their delivery. However, under condi- 
tions existing at present, communication between the 
people is swift and easy, newspapers reach the rural 
districts on the day they are published and they are 
published daily, while at the time the Constitution 
was adopted containing the provisions supra, com- 
munication was difficult and tedious, newspapers 



were usually published weekly and in many cases did 
not reach the rural communities for many days after 
their publication. People had no opportunity to dis- 
cuss the merits of a Constitutional amendment such 
as they now have. Telephone as a means of communi- 
cation was not widely used. Roads were in very bad 
condition; automobiles were not in practical use; 
travel from one point to another was limited; radios 
were unheard of; and it can readily be seen that publi- 
cation of the amendments was at that time about the 
only means of informing the voters of the proposed 
amendments to the Constitution. Today conditions 
are entirely different and a publication of a few days 
prior to an election would give to the people as much 
opportunity to discuss the amendment and inform 
themselves as to its merits as would have been given 
by the provision requiring publication ninety days 
prior to the election at the time the Constitution was 
adopted." The argument is unconvincing, either from 
a logical or precedent standpoint. 

It is then insisted that the 73 days publication 
made in this case by the Secretary of State was and isa 
"substantial" compliance with the mandatory re- 
quirement of section 257 of the constitution, and 
section 1459 of our Statutes, although both of them 
employ the emphatic language that the publication 
should be made "at least ninety days before the vote 
is to be taken," &c. Even if opinions dealing with the 
interpretation of statutes only were available in sup- 
port of that position they would not apply, as we have 
seen, to the instant case wherein a constitutional in- 
stead of a statutory requirement is involved. 

We stated above that to follow the argument of 
counsel for appellants and to hold that the language 
of the Constitution here involved was only directory 
would conflict with the only logical conclusion that 
could be reached by the courts, even in the absence of 
the teachings of text writers, and the almost universal 
determinations of courts. It requires but little com- 
ment to sustain that statement. Written constitutions 
in governments adopting them, charter the course to 
be followed by all agencies and departments operat- 
ing under them, as well as the people composing the 
government. Human nature is such that many indi- 
viduals, whether in or out of office, would if unre- 
strained, through selfish, ambitious or other motives, 
pursue a course destructive to orderly government 

wherein justice as near as humanly possible should 
prevail. The purpose of constitutional restraint is to 
guarantee as far as possible that such action on the 
part of those so inclined should be prevented, and 
that the highway to be traveled under such forms of 
government is that mapped out by its constitution. To 
hold that its provisions are directory and not manda- 
tory would enable the class of individuals (public or 
private) to whittle away such necessaryconstitutional 
restraints and barriers bit by bit until the constitution 
itself would be reduced to a state of disintegration 
and final annihilation, and the government would 
then be reduced to the condition of a ship without a 
rudder. There should be no such undermining. If a 
particular constitution contains provisions not adapt- 
able to changed present conditions there is always 
found in it means and methods by which it may be 
amended, and no court should approve any other 
method of amendment than the one or ones so pre- 
scribed. However, there is a vast difference between 
"~ubstantial'~ compliance and no compliance at all. If 
the attempt at compliance in this case had been made 
as much as ninety days before the election at which 
the submitted amendment was to be approved or re- 
jected by a vote of the people-but not in the exact 
method pointed out by either the constitutional or 
statutory sections supra-we would then be called 
upon to determine whether or not a substantial com- 
pliance had been made. But in this case the effort at 
compliance (substantial or literal) was never taken by 
the Secretary of State within the minimum period, 
and therefore, there has been no "substantial compli- 
ance" with its provisions in the respect here involved. 
It follows, therefore, that the argument of substantial 
compliance has no relevancy upon the legal issue, 
even if applicable in the determination of constitu- 
tional questions. 

Further elaboration of the question would serve 
no purpose other than to more convincingly confirm 
the correctness of the universal rule referred to, and 
which is, that constitutions should never be amended 
or disregarded either by public officials (including 
courts) or private individuals, except in the manner 
pointed out in the constitution itself, since its provi- 
sions are always mandatory and never directory. 

Wherefore, for the reason stated, the judgment 
is affirmed. 

Discussion Notes 
1. Have we seen other contexts in which 3.  The Arnert court, in 1939, held that state 

changes over time have supported changed state constitutional provisions are always mandatory, 
constitutional interpretation, even the overruling noting that "we have been cited to no domestic 
of precedent? If so, why is that argument not avail- case, nor have we been able to find one, of contrary 
able in the Amett case? holding." Consider the following 1923 Pennsylva- 

2. Is the view of the content of state constitu- nia decision. 

I tions presented in the Arnett case an accurate one? 



Armstrong v. King 
281 Pa. 207,126 A. 263 (Penn. 1924) 

SIMPSON, J. 
On November 6, 1923, an amendment to the 

Constitution of the state was submitted to its quali- 
fied electors and approved by them. Because the de- 
fendant, as secretary of the commonwealth, proposes 
to advertise another amendment for submission to 
them at the election to be held on November 4th of 
this year, and to notify the county commissioners 
throughout the state, to print the official ballots ac- 
cordingly, a taxpayer's bill was filed in the court be- 
low, asking that he be enjoined from so doing, 
because, inter alia, article 18 of our Constitution ex- 
pressly provides that "no amendment or amend- 
ments shall be submitted oftener than once in five 
years." The court below dismissed the bill, and plain- 
tiff appeals. 

The constitutional provision (article 18) referred 
to is as follows: 

Any amendment or amendments to this 
Constitution may be proposed in the Senate 
or House of Representatives; and, if the 
same shall be agreed to by a majority of the 
members elected to each house, such pro- 
posed amendment or amendments shall be 
entered on their journals with the yeas and 
nays taken thereon, and the secretary of the 
commonwealth shall cause the same to be 
published three months before the next gen- 
eral election, in at least two newspapers in 
every county in which such newspapers shall 
be published; and if, in the General Assem- 
bly next afterwards chosen, such proposed 
amendment or amendments shall be agreed 
to by a majority of the members elected to 
each house, the secretary of the common- 
wealth shall cause the same again to be pub- 
lished in a manner aforesaid; and such 
proposed amendment or amendments shall 
be submitted to the qualified electors of the 
state in such manner, and at such time at 
least three months after being so agreed to 
by the two houses, as the General Assembly 
shall prescribe; and, if such amendment or 
amendments shall be approved by a majority 
of those voting thereon, such amendment or 
amendments shall become a part of the Con- 
stitution; but no amendment or amend- 

ments shall be submitted oftener than once 
in five years. When two or more amend- 
ments shall be submitted they shall be voted 
upon separately. 

It is clear that unless we wholly ignore the words 
"but no amendment or amendments shall be submit- 
ted oftener than once in five years," a conclusion for 
which no one does or reasonably can contend, we 
must either construe the language exactly as it is writ- 
ten, namely, as prohibiting the submission of any 
amendments "oftener than once in five years," or we 
must interpret it as referring to the amendments 
specified in the preceding part of the article, which 
would result in precluding only the resubmission of 
amendments once defeated by the people. We can- 
not take this latter alternative, however, because the 
language used will not permit us to do so. When it was 
intended to refer to the amendment or amendments 
dealt with in the earlier part of the article, the clause 
so providing was always preceded by the word "such." 
Thus it is said, if "any amendment or amendments" 
agreed to by the Legislature, "such proposed amend- 
ment or amendments" shall be entered on their jour- 
nals and duly advertised, and if the next Legislature 
shall agree to "such proposed amendment or amend- 
ments" another publication shall be had, and "such 
proposed amendment or amendments" shall be sub- 
mitted to the electors for approval, and if "such pro- 
posed amendment or amendments" are approved by 
a majority of those voting thereon, "such amendment 
or amendments shall become a part of the Constitu- 
tion." On the other hand, the prohibiting clause does 
not use this or any similar word; it simply says: "But 
no amendment or amendments shall be submitted of- 
tener than once in five years." This broadening of the 
language necessarily implies an intentional broaden- 
ing of thought; hence it must be construed as it is writ- 
ten, namely, as a purpose on the part of the people 
that they shall not be asked to amend their Constitu- 
tion "oftener than once in five years." 

As bearing upon this question, though not con- 
clusive of it, we have several supporting facts. In the 
constitutional convention of 1838, after a number of 
long debates on the general subject of amendments, 
the words "but no amendment or amendments shall 
be submitted to the people oftener than once in five 
years" were presented as an amendment to the pend- 
ing article on the subject. Volume 12, Proceedings 
and Debates of Pennsylvania Constitutional Conven- 
tion 1838, p. 307. It was repeatedly stated as a reason 
for its adoption by those favoring it and for its rejec- 
tion by those opposing it that, if adopted, no amend- 



ments of any kind could be submitted oftener than 
once in five years. Nevertheless, it was approved by 
the convention, ratified by the people, and for 36 
years, during the entire time that Constitution was in 
force, the five-years limitation was never infringed; 
the Legislature thus apparently observing the con- 
struction expressed in the convention. The commit- 
tee on future amendments of the constitutional 
convention of 1873 omitted those words from the ar- 
ticle as reported by it, but the convention reinserted 
them (5 Debates of the Constitutional Convention. p. 
13), the entire debate showing once more that they 
were considered as excluding any and all amend- 
ments within the period stated. Again the people 
ratified the action of their convention, and for 38 
more years the five-year period was never infringed 
by amendments of any kind. We therefore have the 
fact that two constitutional conventions interpreted 
the language to mean exactly what it says, without any 
qualification whatsoever, and for 74 years this con- 
struction was apparently accepted as correct by the 
people acting through 57 of their Legislatures. It is of 
course true that possibly other reasons explain some 
of these facts, but it is improbable that all of them 
could be otherwise accounted for; be this as it may, 
however, the matter is of importance in considering 
the instant question, and certainly it wholly excludes 
any idea that those words, because of usage, should 
be given any other than their normal meaning. 

For the purpose of antagonizing this inevitable 
conclusion, we are told that the practice has been to 
submit proposed amendments without reference to 
the five-years limitation; that large sums have been 
loaned on the faith of the people's approval of 
amendments thus submitted, and that these loans 
will be imperiled, if we sustain the contention made 
upon this point. If this were so, it would be a cause of 
much regret; but we would nevertheless be required 
to uphold the Constitution and ignore the erroneous 
practice, whatever the result might be (Heisler v. 
Thomas Colliery Co., 274 Pa. 448, 453, 118 Atl. 394, 
24 A. L. R. 1215); especially as we have never hereto- 
fore decided, or even been asked to decide, what is 
the meaning of the constitutional provision. Evi- 
dently the court below was impressed by the argu- 
ment thus presented, for although the trend of its 
opinion shows it believed the true construction of the 
provision to be as stated, this interpretation was not 
accepted because, while the Legislature's construc- 
tion "is not binding on the courts, yet the fact that the 
Constitution has been thus amended, and large 
amounts of bonds issued on the strength of such 
amendments, without question, is, to some extent, in- 

dicative of the intention of the people in adopting this 
Constitution."The effect of this statement is that, be- 
cause the legislature on four different occasions, be- 
ginning in 1911, violated this clause of the 
Constitution, and no one legally attacked its action in 
so doing, these facts indicate what the people meant 
when they adopted it in 1838 and 1873. Of course 
such a conclusion could not be possible under any cir- 
cumstances, but the facts already detailed show how 
especially inaccurate it is in the present instance. 
Moreover, although contemporaneous and long-con- 
tinued uniform interpretation should and does assist 
in construction, if there is any doubt whatever as to 
the actual meaning, the courts cannot go beyond this, 
even in determining whether or not a statute is un- 
constitutional (Cooley's constitutional Limitations 
[7th Ed.] 106: Kucker v. Sunlight Oil & Gasoline Co., 
230 Pa. 528,79 Atl. 747, Ann. Cas. 1912A. 503; Col- 
lins v. Kephart, 271 Pa. 428, 117 Atl. 440); a fortiori 
they cannot in deciding the meaning of a constitu- 
tional provision. 

The present Constitution was amended in 1901, 
1909,1911,1913,1915,1918,1920,and 1923, thoseof 
1911,1915,1918, and 1920, being amendments of ar- 
ticle 9, section 8, relating to municipal indebtedness. 
It will be noticed that the untimely submissions were 
in 1911, 1913, 1918, and 1923. Had injunctions been 
sought at an appropriate time against their then pre- 
sent submission, doubtless they would have been en- 
joined. No such action was applied for however, the 
people gave their approval to the amendments, and 
to this day no one has challenged the fact that they 
are properly a part of the Constitution. The affirma- 
tive action of two successive Legislatures, the form of 
submission, the approval by a majority of the electors, 
and all other steps necessary to give the amendments 
validity, were duly and properly taken; only the dates 
of submission were mistakes. It is now too late to di- 
rectly attack the amendments on this ground, and 
they cannot be collaterally attacked for any reason. 

Under what circumstances, if any, a direct attack 
can be made on a constitutional amendment, after 
adoption by the people, because of a failure to com- 
ply strictly with some procedural condition leading up 
to the submission, has been the subject of many and 
lengthy opinion, with results impossible of reconcili- 
ation. Usually the assaults upon proposed amend- 
ments have been made before submission; but the 
curious will find practically all of the cases decided 
prior to 1909 cited and reviewed in McConaughy v. 
Secretary of State, 106 minn. 392,119 N.W. 408. One 
of the extreme authorities is Koehler & Lange v. Hill, 
60 Iowa, 543, 14 N.W. 738, 15 N.W. 609, where the 



state Constitution provided that a proposed amend- 
ment must be entered upon the legislative journals, 
and it was held that because it was not there entered 
at length the amendment was not effective, even 
though it had been adopted by the people. The opin- 
ion states (page 549 [14 N.W. 7411). 

"It matters not if not only every elector, but every 
adult person in the state, should desire and vote for 
an amendment to the Constitution, it cannot be rec- 
ognized as valid unless such vote was had in pursu- 
ance of, and in substantial accord with, the 
requirements of the Constitution," including an exact 
entry on the journals. 

That is to say, if the clerk in copying a proposed 
amendment by mistake or fraud omits even an imma- 
terial part of it as was the omission in that case, and 
the members of the Legislature do not examine the 
journal to see that it is correct, the amendment would 
fail even though approved by the unanimous vote of 
all the electors. 

Other courts of last resort have taken a more rea- 
sonable view, but we shall refer, at this time, to only 
two of their decisions. In the Constitutional Prohibi- 
tory Amendment Cases, 24 Kan. 700,710, it is said in 
an opinion written by Justice Brewer, who later be- 
came a Justice of the Supreme Court of the United 
States, that- 

"The two important, vital elements in any consti- 
tutional amendment, are, the assent of two-thirds of 
the Legislature and a majority of the popular vote. 
Beyond these other provisions are mere machinery 
and forms. They may not be disregarded, because, by 
them, certainty as to the essentials is secured. But 
they are not themselves the essentials." 

The other case to which attention is called, in this 
connection, is State v. Winnett, 78 Neb. 379,387, 110 
N.W. 1113,1116 (10 L.R.A. [N.S.] 149,15 Ann. Cas. 
781), where it is said that, if a too strict adherence 
were given to some of the requirements- 

". . . the will of the people of the state would be 
defeated by an unimportant accident over which they 
had no control. If other provisions of the Constitution 
are mandatory and are to be taken literally, those 
provisions by which the people have consented to 
place restrictions upon their own power in adopting 
amendments to the Constitution should not be so 
construed [after approval by the people]. We should 
inquire into the fair purpose and meaning of such re- 
strictions, and should regard the substance rather 
than the letter of such requirements." 

It would be idle to attempt to review the irrecon- 
cilable opinions on the subject. Our own decisions, 
while few in number, apply the "rule of reason" in 
construing constitutional provisions, as well as in in- 
terpreting statutes, and no just cause appears why 
this should not be so. The Constitution is, of course, 
the paramount law, and must be construed in that 
light; but after all, it is an instrument prepared by hu- 
man beings, and contains within itself the proof of 
their frailties, as we are frequently advised by the ar- 
guments presented on the many questions arising un- 
der it. Although, being a Constitution, it should 
contain only that which is fundamental, we are con- 
stantly made aware of the fact that many details are 
embodied in it which more properly belong in legisla- 
tion. See Commonwealth v. Moir, 199 Pa. 534, 553, 
49 Atl. 351,53 L.R.A. 837,85 Am. St. Rep. 801. Be- 
cause of these facts, all that is said in the Constitution 
is not of the same mandatory force; in the nature of 
things, some of the detailed provisions must be 
treated as directory only, as we pointed out in Com- 
monwealth v. Griest, 196 Pa. 396, 46 Atl. 505, 50 
L.R.A. 568, when we were considering this article on 
amendments. Indeed, the Constitution itself ex- 
presses this inequality for by article 1, section 26, it is 
declared that the preceding 25 sections are "excepted 
out of the general powers of government and shall 
forever remain inviolate." 

For these reasons it is clear to us that, in matters 
pertaining to the Constitution, consideration must be 
given not only to the design of the particular provi- 
sion under discussion, but also to the time when a ju- 
dicial investigation must be applied for, if it is not to 
be deemed too late for consideration. As has already 
been pointed out, this is essential in the instance be- 
ing considered, in order that the real purpose shall be 
conserved, and not defeated by a too rigid adherence 
to relatively unimportant details. If objection is made 
before an amendment has been voted on by the peo- 
ple, it may well be held to be in time to challenge a 
noncompliance with any of the preliminaries to the 
submission. Upon a complaint then made, no error or 
fraud of a clerk could defeat the legislative right to 
have an amendment submitted to the people. If, for 
instance, the proposed amendment was duly adopted 
by two Legislatures, but was not entered on their 
journals, steps could be taken to have the journals 
corrected, and the amendment submitted. 

A new status has arisen. however, once the peo- 
ple have approved the proposed amendment. 



Discussion Notes 
1. Was the provision at issue in this case held 

to be mandatory, or directory? 
2. As a constitutional drafter, what amend- 

ment would you propose to resolve the ambiguity 
addressed in Armstrong v. King? 

3. Should the use of "shall" rather than "may" 
be conclusive of the mandatoryidirectory issue? 
The famous Scopes case held that "shall" could be 
read as only directory. Scopes v. State, 154 Tenn. 
105,289 S.W. 363 (1927). Contra, State ex rel. Fat- 
zer v. Bd. of Regents, 167 Kan. 587, 207 P.2d 373 
(1949). 

4. Professor Frank P. Grad noted, with respect 
to the question of whether state constitutional 
provisions are mandatory or directory: 

Following Cooley. a number of cases 
have maintained that constitutional lan- 

guage is always mandatory, unless ex- 
pressly permissive, and have suggested 
that any other interpretation would allow 
violation of the constitution. These cases 
follow Cooley, too, in presuming "that the 
people in their constitution have ex- 
pressed themselves in careful and meas- 
ured terms..  . "and that the constitution 
truly contains only fundamental matter, 
each provision having been "solemnly 
weighed and considered." This presump- 
tion, unfortunately, is contrary to fact in 
all too many instances. 

Frank P. Grad, The Drafting of State Constitutions: 
Working Papers for a Manual (National Municipal 
League. 1967). 
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Questions: 
1. Does Article XII, Section 8, New Mexico Con- 

stitution require that the Legislature provide for the 
training of New Mexico teachers so that they may be- 
come proficient in both the English and Spanish lan- 
guages? 

2. If the answer to question No. 1 is in the af- 
firmative, what has been done, should be done or 
could be done by the New Mexico legislature to com- 
ply with the constitutional mandate? 

3. What was the intent of the founding fathers of 
our State in enacting Article XII, Section 8? 

Conclusions: 
1. Yes. 
2. See analysis. 
3. See analysis. 

Analysis: 
Article XII, Section 8, New Mexico Constitution 

reads as follows: 

The legislature shall provide for the 
training of teachers in the normal schools or 
otherwise so that they may become profi- 

cient in both the English and Spanish lan- 
guages, to qualify them to teach 
Spanish-speaking pupils and students in the 
public schools and educational institutions 
of the state, and shall provide proper means 
and methods to facilitate the teaching of the 
English language and other branches of 
learning to such pupils and students. 

The wording of Article XII, Section 8 clearly in- 
dicates that the Legislature is to provide for the train- 
ing of New Mexico teachers so that they may become 
proficient in both the English and Spanish languages. 
Thus the answer to the first question is in the affirma- 
tive. 

Turning next to your third question, the exact in- 
tent of the founding fathers in enacting this Article is 
impossible to ascertain. Only the briefest outlines re- 
main of what transpired during the drafting of the 
state Constitution. We must therefore determine the 
intent from the words themselves in this and related 
articles of the Constitution. 

In Article XII, Section 8 the language uscd is im- 
perative: "shall provide." However, the imperative- 
ness of the first clause is somewhat obscured by the 
use of the word "may" in the second line. We feel that 
the phrase "so that they may become proficicnt" can 
be read as "in order that they become proficient," 
thus eliminating the confusion of the word "may." 
Thus the clause is imperative: the Legislature is re- 
quired to provide for training of teachers in order that 
they become proficient in both languages. 

The wording of the next phrase, "to qualify them 
to teach Spanish-speaking students," indicates that 
the framers felt that proficiency in both languages 
was essential for someone to be qualified to teach 
Spanish-speaking pupils. This leads us to the conclu- 
sion that the intent of the framers was that the Legis- 
lature provide trained teachers proficient in both 
English and Spanish. Thus, to comply with this provi- 
sion, the Legislature would have to do more than es- 



tablish training programs; it would have to ensure 
that a sufficient number of teachers are trained in 
those programs "to teach Spanish-speaking pupils 
and students in the public schools and educational in- 
stitutions of the state." (Art. XII, section 8) 

This conclusion is not consistent with that por- 
tion of Attorney General Opinion No. 68-15, dated 
February 1, 1968 which interprets Article XII, Sec- 
tion 8 to be a "directive to the legislature to provide 
training . . . to enable those who so desire to become 
proficient in both the English and Spanish lan- 
guages." (Emphasis added.) We interpret the direc- 
tive more affirmatively: that the Legislature must in 
fact provide teachers, not just training programs. To 
the limited extent that this conflicts with Attorney 
General Opinion No. 68-15, the latter is overruled. 

Article XXI, Section 4 of the New Mexico Con- 
stitution states: 

Provision shall be made for the estab- 
lishment and maintenance of a system of 
public schools which shall be open to all the 
children of the state and free from sectarian 
control, and said schools shall always be con- 
ducted in English. 

The phrase "said schools shall always be con- 
ducted in English" is mandatory but must be read in 
light of Article XII, Section 8, supra. In the latter the 
framers specifically mandated the legislature to pro- 
vide for the training of teachers in both languages, 
"so as to qualifi them to teach Spanish-speaking pu- 
pils." (Emphasis added.) Given this expressed con- 
cern, we must conclude that the framers 
contemplated Spanish being used in the classroom. 
Correspondingly, we interpret the phrase "said 
schools shall always be conducted in English," to 
mean that English shall always be used, but not to the 
exclusion of every other language. 

We thus conclude in answer to your third ques- 
tion that the intent of the founding fathers was to re- 
quire the Legislature to provide trained teachers 
proficient in both English and Spanish so that they 
can "teach Spanish-speaking pupils and students in 
the public schools and educational institutions of the 
state." (Art. XII. section 8.) 

The answer to your second question requires an 
analysis of the various actions of the Legislature 
which relate to Article XII, Section 8. There is no 
doubt that significant efforts have been made to pro- 
vide training for new Mexico teachers in the area of 
bilingual education. As a part of the 1971 General 
Appropriations Act ch. 327, Laws of 1971) the Legis- 
lature appropriated $109,000 to New Mexico High- 
lands University for a "bilingual language program" 
for the coming fiscal year. This was set at $112,500 for 
the following fiscal year. Also we note that a portion 
of the funds appropriated in the past to Eastern New 
Mexico University and the University of New Mexico 

have been used to train teachers for areas with large 
non-English-speaking populations. Unfortunately, 
these programs do not include the requirement that 
the trainees be proficient in Spanish, although the 
"Composite Minor in Bilingual Education" at the 
University of New Mexico does require twelve hours 
of foreign languages unless the student can demon- 
strate acceptable language proficiency. 

In addition, two significant laws have been en- 
acted within the past three years providing for the 
utilization of teachers trained and bilingual educa- 
tion: 

1. Chapter 309, Laws 1971, which allo- 
cates $100,00 for bilingual education pro- 
grams; and 

2. Chapter 161, Laws 1969 (Section 
77-1 1-12, N.M.S.A., 1953 Comp.) which 
permits school districts to establish "bilin- 
gual bi-cultural programs." 

Not all the actions of the Legislature over the 
years have been beneficial to  the concept of provid- 
ing teachers proficient in both English and Spanish. 
The transition through which the Northern New 
Mexico State School (formerly known as the Spanish- 
American School at El Rito) has passed is an example 
of this. Laws 1909, Chapter 97, Section 1 provided 
that: 

The object of the Spanish-American 
School at El Rito shall be to educate Span- 
ish-speaking natives of New Mexico for the 
vocation of teachers in the public schools of 
the counties and districts where the Spanish 
language is prevalent. 

In 1955 this objective was changed and broad- 
ened as currently reflected in Section 73-22-34A., 
N.M.S.A., 1953 Comp. The objectives of the school 
no longer relate to training teachers, nor to the needs 
of Spanish-speaking pupils in Spanish-speaking com- 
munities. 

Your second question also asks what should or 
could be done by the Legislature to comply with the 
constitutional mandate of Article XII, Section 8. As 
mentioned above, we read Article XII, Section 8 to 
include a mandate to the Legislature to provide 
teachers proficient in both English and Spanish, to 
teach Spanish-speaking pupils; we do not feel that 
this requires all teachers to have this proficiency. Ob- 
viously, the Legislature should comply with this man- 
date. It is not within the province of this office to state 
how this should be done. However, as a starting 
point, it would seem that a determination should be 
made of the number of areas of concentration of 
Spanish-speaking pupils and students in the state. 
From this it should be ascertained in how many class- 
rooms of the state bilingual teachers are necessary. 
The various colleges and universities in the state 



which train teachers should then be required by the teach [these] Spanish-speaking pupils and students" 
Legislature to provide training so that a sufficient in these areas of concentration. (Article XII, section 
number of teachers can "become proficient in both 8). 
the English and Spanish languages, to qualify them to 

Discussion Notes the New Mexico Constitution," New Mexico Law 
Review 3 (May 1973): 364. 

1. This opinion is discussed in Comment, 2. Is this opinion binding? If so, upon whom is 
"Education and the Spanish-Speaking- An Attor- it binding? What about the 1968 Attorney Gener- 
ney General's Opinion on Article XII, Section 8 of al's opinion that it overruled? 

Gershman Investment Corporation v. 
Danforth 

517 S.W.2d 33 (Missouri 1974) 

DONNELLY, Chief Justice. 
This is a declaratory judgment action. Gershman 

Investment Corporation seeks a declaration: (1) that 
two opinions of the Attorney General (in which the 
Attorney General expressed his belief that section 
362.195, RSMo 1969, V.A.M.S., is unconstitutional) 
are erroneous and should be ordered withdrawn; and 
(2) that section 362.195, supra is constitutional. . . . 

The matters in issue were before this Court in 
Gershman Investment Corporation v. Danforth, 475 
S.W.2d 36 (Mo.banc 1971). The essential facts were 
set forth therein as follows: 

"The parties filed an agreed statement 
of facts. The following facts taken therefrom 
will disclose the situation which brought 
about the filing of this suit. The principal 
function of the Federal Housing Admini- 
stration is to provide government insurance 
on real estate loans. There is a large number 
of 'FHA approved mortgagees' in Missouri 
and it is estimated that from 25 to 50% of the 
loans made in this state are insured by FHA. 
FHA regulations determine the maximum 
interest rate which a lender is permitted to 
charge on an FHA insured loan. From 1961 
to and including 1969 the maximum rate var- 
ied from 5114% to 7112%. Plaintiff, since 
1955, has been operating in St. Louis 
County, Missouri, in the mortgage banking 
business as an FHAapproved mortgagee. Its 
manner of operation is to make FHA in- 
sured loans in this state and then sell them to 
various purchasers outside the State of Mis- 
souri, such as insurance companies, banks, 
and other investors. 

Section 362.195 provides, among other 
things, that no law of this state limiting inter- 

est rates upon loans shall apply to loans 
made pursuant to certain designated sec- 
tions which relate to FHA loans. The defen- 
dant Attorney General, in opinions dated 
December 18, 1969, and January 9, 1970, 
stated that section 362.195, when considered 
in connection with section 362.180, is uncon- 
stitutional because it attempted to set up a 
particular class of lenders exempt from the 
usury statutes in violation of Art. 3, section 
44 of the Missouri Constitution, V.A.M.S., 
and that any loan made at a rate of interest in 
excess of 8% would violate the Missouri 
usury statutes. On January 5,1970, the maxi- 
mum FHA rate was increased to 8112%. The 
parties agree that there has been no judicial 
determination as to the constitutionality of 
section 362.195, and that the opinions of the 
Attorney General in respect thereto re- 
ceived widespread publicity throughout the 
FHA mortgage market; that as a direct re- 
sult of said opinions many investors have de- 
clined to purchase FHA loans originating in 
Missouri because they were able to purchase 
such loans originating in other states bearing 
interest at the rate of 8'12%, whereas, any 
Missouri loans bearing more than 8% were 
of doubtful validity in view of defendant's 
opinions, and therefore the market for Mis- 
souri FHA insured loans was substantially 
reduced. 

The Court noted that the maximum allowable 
FHA interest rate no longer exceeded 8%, held that 
the case had become moot, and reversed and re- 
manded with directions to the trial court to dismiss 
the case. 

On July 1, 1974, the present case was filed and 
was decided on stipulated facts by the trial court, 
which: (1) declared Sections 362.180 and 362.195, 
RSMo 1969, constitutional: (2) declared the opinions 
of the Attorney General erroneous; and (3) ordered 
them withdrawn. We take judicial notice of the sub- 
stantial increase in interest rates during the years 



1973 and 1974, so that FHA loans at rates in excess of 
8% are now authorized. 

The Attorney General asserts that this case 
should be dismissed because there is no justiciable 
controversy. He  states in his brief: "Attorney Gen- 
eral's opinions are not law. Citizens are free to test 
the opinions in court. Public officials usually rely on 
these opinions and citizens often do so, also, but this 
does not change their status." 

Section 27.040, RSMo 1969, deals with the mat- 
ter of the giving of opinions by an Attorney General. 
It reads as follows: 

When required, he shall give his opin- 
ion, in writing, without fee, to the general as- 
sembly, or to either house, and to the 
governor, secretary of state, auditor, treas- 
urer, commissioner of education, grain 
warehouse commissioner, superintendent of 
insurance, the state finance commissioner, 
and the head of any state department, or any 
circuit or prosecuting attorney upon any 
question of law relative to their respective 
offices or the discharge of their duties. 

In Fisher v. City of Independence, 350 S.W.2d 
268, 271 (Mo.App. 1961), transf'd, 370 S.W.2d 310 
(Mo.banc 1963), the Kansas City Court of Appeals 
said: 

While the Attorney General's opinions 
are entitled to great weight, are persuasive 
and should be followed, especially by state 
officials, boards and commissions, unless 
and until a proper court rules otherwise, 
such opinions do not become the law of the 
land. 

This statement, if considered a general rule of 
law, is erroneous except insofar as it holds that opin- 
ions issued by an Attorney General "do not become 
the law of the land." An Attorney General is a mem- 
ber of the Executive Department (Mo. Const. Art. 
IV, section 12). He  has no judicial power and may not 
declare the law. His opinions may be persuasive to 
some and not to others. In any event, the judicial 
power of the state is vested in the courts designated in 
Mo.Const. Art. V, section 1. The courts declare the 
law. 

In State ex rel. Wiles v. Williams, 232 Mo. 56,133 
S.W. 1 (Mo.banc 1910), this Court held that an opin- 
ion of the Attorney General, to the effect that a stat- 
ute was unconstitutional, was sufficient to give a 
county treasurer standing to raise the question of the 
constitutionality of the statute. However, an Attor- 
ney General may not declare a statute unconstitu- 
tional. This power is resewed to the courts by the 
Constitution. 

Respondent urges that we are presented with a 
justiciable controversy in this case. Respondent ac- 
knowledges the general rule that courts do not ren- 
der advisory opinions, but contends in its brief: 

Since the Attorney General stipulated 
as to the facts in the trial court which ac- 
knowledged injury to the plaintiff resulting 
from the Attorney General's opinion, which 
obviously precipitated this controversy, we 
can only conclude that the Attorney General 
is now asking this Court to rule that the At- 
torney General's opinions cannot create any 
justiciable controversy whether the opinions 
are right or wrong. If this is the Attorney 
General's argument (and this is the only con- 
clusion to which one can come), we must 
state that the Attorney General's position 
can lead to unforeseen mischief. If errone- 
ous opinions of the Attorney General are 
not permitted to be judicially reviewed, this 
Court will have unwittingly set up a privi- 
leged sanctuary from which unrestrained 
public officials may operate with impunity. 

We respectfully submit that it behooves 
this Court at this time to rule in clear and un- 
mistakable terms that the Attorney General 
is not to be permitted to operate a private 
court of last resort from which there is no ap- 
peal to the constitutional courts of this state. 

We agree that if opinions of an Attorney General 
were permitted to attain the stature, and impact, at- 
tributed to them by respondent, mischief could re- 
sult. We trust our holding today will disabuse the 
Bench, the Bar, and the public, of the notion that 
such result needs to be anticipated. 

The essential problem presented in this case is 
one of resolving certain viable, but conflicting, fac- 
tors: (1) that the parties have stipulated that the opin- 
ions issued by the Attorney General are injurious to 
respondent; (2) that section 27.040 requires the issu- 
ance of opinions by the Attorney General to desig- 
nated persons upon request; (3) that public officials 
usually rely on such opinions and citizens often do so; 
and (4) that reliance on such opinions by the public is 
unfounded and sometimes quite unfortunate. 

We consider the opinions particularly unfortu- 
nate in this case, not only because they have harmed 
respondent, but, more importantly, because they 
have effectually, even though unintentionally, de- 
feated the will of the General Assembly by express- 
ing a belief that section 362.195, RSMo 1969, is 
unconstitutional. This statute was enacted in 1935. It 
may, or may not, be constitutional. In any event, a 
member of the Executive Department has no author- 
ity to decide the question. 

We do not hold that a justiciable controversy can 
never arise from the giving of an opinion by an Attor- 
ney General. However, we hold there is no justiciable 



controversy in this case, because the opinions issued 
by the Attorney General to the effect that section 
362.195, supra, is unconstitutional, are entitled to no 
more weight than that given the opinion of any other 
competent attorney. 

Accordingly, we believe, and hold: (1) that 
there exists a mere difference of opinion as to the 
constitutionality of section 362.195, RSMo 1969; (2) 

1. What is the value of opinions of the Attor- 
ney General in Missouri? 

Draper v. State 
621 P.2d 1142 (Okla. 1980) 

HODGES, Justice. 
The petitioners, Daniel D. Draper, Jr., Gene C. 

Howard, Don Davis, and William J. Wiseman, Jr., 
members of the Oklahoma Legislature, filed an ap- 
plication to assume original jurisdiction, a motion to 
stay, and petitions for a writ of mandamus and prohi- 
bition. The petitioners request that the effectiveness 
of the Attorney General's Opinions, Nos. 79-31 1 and 
79-313B be stayed; and that the Attorney General be 
prohibited from the issuance of similar rulings or, in 

that no justiciable controversy is presented; and (3) 
that the trial court does not have jurisdiction to grant, 
and respondent does not have standing to seek, a 
declaratory judgment in this case. 

The judgment is reversed and the cause re- 
manded with directions to dismiss the case. 

All concur. 

2. What remedy would a person who disagrees 
with a opinion of the Attorney General have? 

the alternative, an order be issued by this Court 
which would require the Attorney General to with- 
draw the opinion. 

After the adjournment of the first session of the 
Thirty-Seventh Legislature, two legislators posed 
questions concerning the constitutionality of the ap- 
propriations bill, HB 1140. This bill contains appro- 
priations to the State Board of Education for the 
funding of common schools. The Attorney General 
issued virtually identical Opinions Nos. 79-311 and 
79-313B on April 15, 1980. Based on his interpreta- 
tion of the Oklahoma Constitution art. 5, sections 56, 
57,2 the Attorney General determined that the ap- 
propriations bill commingled general appropria- 
tions with special appropriations in a hybrid bill which 
he found to be unconstitutional.3 

2The 0kla.Const. art. 5, section 56 provides: 

The general appropriation bill shall embrace 
nothing but appropriations for the expenses of the 
executive, legislative, and judicial departments of 
the State and for interest on the public debt. The 
salary of no officer or employee of the State or any 
subdivision thereof, shall be increased in such bill, 
nor shall any appropriation be made therein for 
any such officer or employee unless his employ- 
ment and the amount of his salary, shall have been 
already provided for by law. All other appropria- 
tions shall be made by separate bills each embrac- 
ing but one subject. 

Art. 5, Section 57 of the 0kla.Const. states: 

Every act of the Legislature shall embrace but 
one subject, which shall be clearly expressed in its 
title, except general appropriation bills, general 
revenue bills, and bills adopting a code, digest, or 
revision of statutes; and no law shall be revised, 
amended, or the provisions thereof extended or 
conferred, by reference to its title only; but so 
much thereof as is revised, amended, extended, or 
conferred shall be reenacted and published at 
length; Provided, That if any subject be embraced 
in any act contrary to the provisions of this section, 
such act shall be void only as to so much of the law 
as may not be expressed in the title thereof. 

3The Attorney General concluded: 

1. By reason of the requirements of Art. 5, 
Sections 56 and 57, Okla.Const., appropriations 
for the expenses of the executive, legislative and 
judicial departments of government must be con- 
tained in a single general appropriations bill which 
may not contain any other appropriations or gen- 
eral legislation. 

2. All other appropriations of general laws ex- 
cept those lawfully encompassed within the gen- 
eral appropriations bill must be by separate bill 
embracing but one subject. 

3. HB 1140 (First Regular Session of the 
Thirty-Seventh Legislature), Laws 1979, c. 282, 
codified in part as 74 O.S.Supp.1979, Section 
285(46)is unconstitutional as said bill appropriates 
money in a separate bill for the expenses of an 
agency of the executive department which can 
only be provided for in the general appropriations 
bill specified in Art. 5, Section 56, 0kla.Const. 

4. Funds expended or incumbered for expen- 
diture pursuant to appropriations made in HB 
1140 are not invalidated by reason of the unconsti- 
tutionality of said bill as public officers may rely on 
the presumed constitutionality of a law until such 
law is judicially declared unconstitutional or until 
advisee [sic] by proper officer of the unconstitu- 
tionality of the law. 



A hearing was held on the motion to stay on April 
30,1980. Following the hearing, the Court issued an 
order assuming original jurisdiction and entered the 
motion to stay the effectiveness of the Attorney Gen- 
eral's Opinions Nos. 79-311 and 79-313B. 

It is clear from a reading of art. 5, section 56 that 
certain things may be contained in a general appro- 
priations bill, and other things must not be included. 
The quintessential query is whether the Oklahoma 
Constitution mandates a general appropriations bill. 
If it does, the Attorney General's Opinions are cor- 
rect. If it does not, the Legislature may continue in its 
present pragmatic approach to state financing. 

The Constitution, the bulwark to which all stat- 
utes must yield, must be construed with reference to 
the fundamental principals which support it. Effect 
must be given to the intent of its framers and of the 
people adopting it. This intent is to be found in the in- 
strument itself; and when the text of a constitutional 
provision is not ambiguous, the courts, in giving con- 
struction thereto, are not at liberty to search for its 
meaning beyond the instrument. Since H.B. 1140 
makes an appropriation for the expense of an agency 
of the executive department in a separate bill and not 
in a single general appropriation bill, there is a pre- 
sumption that the appropriation is constitutional and 
that the Constitution does not mandate a general ap- 
propriation bill for the expense of the executive, leg- 
islative and judicial departments of government.7 

The Attorney General suggests that separate ap- 
propriation bills for the expenses of different depart- 
ments of government are of recent development and 
that prior thereto, such appropriations were con- 
tained in a single appropriation bill. 

The rule that where the Constitution confers the 
power to do a particular act and prescribes the means 
and manner of doing such act, such is exclusive of all 
 other^,^ and the fact that in construing constitutional 
provisions, great weight must be given to legislative 
interpretation,Q do not necessarily mean that the leg- 
islature, by enacting a single appropriations bill for 
the expenses of the several departments of govern- 
ment in prior years, must continue enacting a single 
appropriations bill. This is so because we do not look 
to the Constitution to determine whether the Legis- 
lature is authorized to do an act but rather to see 

7Swanda v. Swanda, 207 Okl. 186,248 P.2d 575 (1952). 
8McCurtain County Excise Board v. St. Louis-Sarr Francisco 
Ry. Co., 340 P.W 213 (Okl. 1959). 
Q T ~ U S  Co. v. State ex rk. ~ o r ~ e l l ,  '198 Okl. 565, 180 P. W 63 1 
(1949). 

whether it is prohibited. If there is any doubt as to the 
Legislature's power to act in any given situation, the 
doubt should be resolved in favor of the validity of the 
action taken by the Legislature. Restrictions and 
limitations upon legislative power are to be con- 
strued strictly, and are not to be extended to include 
matters not covered or implied by the language 
used.10 

Under our holding in Tate, if the legislature en- 
acted separate appropriation bills for the expenses of 
the several departments for one fiscal year, and en- 
acted a single appropriation bill for the expense of all 
departments for the next fiscal year, we would not 
look to the Constitution to determine whether the 
two types of appropriations are authorized, but to de- 
termine whether the Legislature is prohibited by the 
Constitution from making the two types of appropria- 
tions, or either of them. 

We find no express limitations in our constitu- 
tion upon the power of the Legislature to enact laws 
similar to HB 1140. Nor do we find that the passage of 
such appropriation bills is prohibited by the Constitu- 
tion. The Constitution mandates certain require- 
ments if there is a general appropriations bill, it does 
not dictate that there be one. 

Although a writ of mandamus will lie to compel 
the Attorney General to perform a plain ministerial 
duty, it is inappropriate when the Attorney General 
has performed his duty. The statute, 74 0.S.Supp. 
1979 section 18b(q), imposes the requirement that 
the Attorney General answer any question on any 
subject posed by any member of the Legislature. The 
Attorney General answered the questions. Manda- 
mus will lie to compel the Attorney General to exer- 
cise his discretion, but it does not lie to control his 
action regarding matters within his discretion, unless 
his discretion has been clearly abused. A difference 
of opinion is not an abuse of discretion. Where there 
is room for two opinions, the action is not arbitrary or 
capricious when it is exercised honestly upon due 
consideration even though it may be believed that an 
erroneous conclusion has been reached. Before a 
writ of mandamus may be issued there must be: 1) a 
clear legal right vested in the petitioner, 2) refusal to 
perform a plain legal duty which does not involve the 
exercise of discretion, and 3) adequacy of the writ and 
inadequacy of other relief. Mandamus is an improper 
remedy. 

IV 
When a public officer exercises a judicial or 

quasi-judicial function, a writ of prohibition may be 

l0Tate v. Logan 362 P.2d 670 (Ok1.1961). 



employed to control his actions. Prohibition is a pre- 
ventive, rather than a corrective, remedy. It issues to 
prevent the threatened commission of a future act, 
not to undo a completed act nor to review or nullify 
an act which has already been performed. However, 
in public questions of great importance and interest, 
the Supreme Court may retain jurisdiction, and in a 
proper case grant prohibition. Even though the At- 
torney General may have exercised quasi-judicial 
powers in the interpretation of the statutes, and it is 
appropriate to issue a writ of prohibition to control 

Discussion Notes 
1. In interpreting the Oklahoma Constitution 

does the court encounter a problem with "negative 
implication"? See p. 177, Discussion Notes 2 and 
3. 

2. Would an official be immune from liability 
if she acted in reliance on an opinion of the Attor- 
ney General? See Peter E. Heiser, Jr., "The Opin- 

the performance of judicial and quasi-judicial activi- 
ties, we choose not to issue a writ of prohibition but 
rather determine the opinions to be invalid and of no 
effect.l5 

Original Jurisdiction Assumed. Attorney Gener- 
al's Opinions Nos. 79-311 and 79-313B Held To Be 
Invalid And of No Effect. Writ of Mandamus and 
Writ of Prohibition Denied. 

150klaliomaAss'n ofMun. Attys. v. State, 577 P.2d 1310,1312 
(Okl. 1978). 

ion Writing Function of Attorneys General," 
Idaho Law Review 18 (Winter 1982): 21 n. 36. 

3. On the range of issues arising when state at- 
torneys general interpret state constitutions, see 
Thomas R. Morris, "State Attorneys General As 
Interpreters of State Constitutions," Publius: The 
Journal of Federalism 17 (Winter 1987): 133. 



I. Interpretation of State Constitutions by Legislatures 

In 1976 the Florida Legislature enacted the fol- 
lowing statute: 

222.19 Surviving spouse as head of fam- 
ily; defined- 

(1) It is the declared intention of the 
Legislature that the purpose of the constitu- 
tional exemption of the homestead is to shel- 
ter the family and the surviving spouse and 
such purpose should be carried out in a lib- 
eral spirit and in favor of those entitled to 
the exemption. 

(2) The head of family status required to 
qualify the owner's property for homestead 
exemption, permitting such property to be 
exempt from forced sale under process of 
any court as set forth in Article 10, Section 4 
of the Florida Constitution, shall inure to 
the benefit of the surviving tenant by the en- 
tirety or spouse of the owner. The acquisi- 
tion of this status shall inure to the surviving 
spouse irrespective of the fact that there are 
not two persons living together as one family 
under the direction of one of them who is 
recognized as the head of the family. 

Chapter 76-36, Laws of Florida 1976. 

Does the legislature have the power to make 
such a declaration? 

In Greater Loretta Improvement Ass'n v. Boone, 
234 So.2d 665, 669-70 (Fla. 1970), the Florida Su- 
preme Court noted, with respect to a different legis- 
lative "interpretation" of the state constitution: 

The situation then, as it presents itself in 
connection with our constitutional provi- 
sion, is at least that by the decision of the 
courts of Florida and other jurisdictions the 
word "lottery" may have either of several 
meanings, and that either is reasonable and 

possible. In such a situation, where a consti- 
tutional provision may well have either of 
several meanings, it is a fundamental rule of 
constitutional construction that, if the Legis- 
lature has by statute adopted one, its action 
in this respect is well-nigh, if not completely, 
controlling. As stated in Fargo v. Powers 
(D.C.), 220 F. 697, 709, it is said: 

If the constitutional provisions in ques- 
tion are susceptible of two constructions- 
one being that contended for by 
complainants, the other that taken by the 
Legislature-the action of the Legislature in 
adopting one of those constructions and en- 
acting a statute carrying it into effect, as thus 
construed, must be deemed conclusive. That 
rule is: "That the acts of a state Legislature 
are to be presumed constitutional until the 
contrary is shown; and it is only when they 
manifestly infringe some provision of the 
Constitution that they can be declared void 
for that reason. In case of doubt, every pre- 
sumption, not clearly inconsistent with the 
language or subject-matter, is to be made in 
favor of the constitutionality of the act. The 
power of declaring laws unconstitutional 
should be exercised with extreme caution 
and never where serious doubt exists as to 
the conflict." 

In Jasper v. Mease Manor, Inc. (Fla. 
1968), 208 So.2d 821, this Court sustained a 
statute defining the word "charitable" as 
used in the Florida Constitution even 
though such definition conflicted with ear- 
lier decisions by this Court. Similarly, in Arn- 
merman v. Markham (Fla. 1969), 222 So.2d 
423, this Court upheld a legislative defini- 
tion of the terms "real property" and "dwell- 
ing house" as used in the Constitution even 



though such definitions were in conflict with 
earlier decisions of this Court. 

Although the question of whether vari- 
ous transactions constitute lotteries have 
been considered by the Florida courts many 
times, the writer's search has revealed no de- 
cision holding a statute unconstitutional be- 
cause it violates the provision of the 
Constitution prohibiting lotteries. None are 
cited in appellee's brief. 

When the Legislature has once con- 
strued the Constitution, for the courts then 
to place a different construction upon it 
means that they must declare void the action 
of the Legislature. It is no small matter for 
one branch of the government to annul the 
formal exercise by another of power commit- 
ted to the latter. The courts should not and 
must not annul, as contrary to the Constitu- 
tion, a statute passed by the Legislature, un- 
less it can be said of the statute that it 
positively and certainly is opposed to the 
Constitution. This is elementary. 

Ammerman v. Markham 
222 So.2d 423 (Fla. 1969) 

ADKINS, Justice. 
This is a direct appeal from the Circuit Court of 

Broward County which held that Ch. 67-339, Laws of 
Florida, is unconstitutional under the Fla.Const.1885 
to the extent that it purports to grant homestead ex- 
emption to owners of condominiums and cooperative 
apartments beginning January 1, 1969. 

Under Florida Statutes January 1st of the tax 
year is the date on which property is to be valued, the 
date on which the inchoate tax lien arises and the date 
on which certain facts must exist to entitle taxpayers 
to the various tax exemptions allowed by law. 

Art. X, section 7, Fla.Const. 1885 contains the 
following provisions: 

Every person who has the legal title or 
beneficial title in equity to real property in 
this state and who resides thereon and in 
good faith makes the same his or her perma- 
nent home, or the permanent home of an- 
other or others legally or naturally 
dependent upon said person, shall be enti- 
tled to an exemption from all taxation, ex- 

cept for assessments for special benefits, up 
to the assessed valuation of Five Thousand 
Dollars on said home and contiguous real 
property, as defined in Article 10, Section 1, 
of the Constitution, . . . but no such exemp- 
tion of more than Five Thousand Dollars 
shall be allowed to any one person or on any 
one dwelling house, nor shall the amount of 
the exemption allowed any person exceed 
the proportionate assessed valuation based 
on the interest owned by such person. The 
Legislature may prescribe appropriate and rea- 
sonable laws regulating the manner of establish- 
ing the right to said exemption. (Emphasis 
added.). 

Sec. 6. Art. X. Fla.Const.1885 provides that the 
Legislature shall enact such laws as may be necessary 
to enforce the provisions of the article relating to 
homestead and exemptions. 

Ch. 67-339 amended Fla.Stat., sections 192.12 
and 192.13, F.S.A. so as to provide homestead tax ex- 
emption to each owner-occupied condominium par- 
cel and on each apartment occupied by a 
tenant-stockholder or member of a cooperative 
apartment corporation. . . . Sec. 3, of Ch. 67-339, pro- 
vides as follows: 

This act shall take effect on the first 
January lst, after the house joint resolution 
amending section 7 of Article X of the con- 
stitution of Florida, which grants a home- 
stead exemption up to five thousand dollars 
($5,000.00) on each owner-occupied condo- 
minium parcel and on each apartment occu- 
pied by tenant-stockholder or member in the 
building owned by a cooperative apartment 
corporation, is approved by a majority of the 
qualified electors voting in an election or af- 
ter a revised constitution of Florida is ap- 
proved by a majority of the qualified electors 
voting in an election, which grants a home- 
stead exemption up to five thousand dollars 
($5,000.00) on each owner-occupied condo- 
minium parcel and on each apartment occu- 
pied by tenant-stockholder or member in the 
building owned by a cooperative apartment 
corporation. 

The revised Constitution of 1968, Art. VII, sec- 
tion 6 of which grants homestead tax exemption to 
the plaintiffs' class was approved "by a majority of the 
qualified electors voting in an election" which was 
held in November, 1968. The Fla.Const. 1968 be- 
came effective on January 7, 1969. six days after the 
exemption status of the property was determined, 
and, therefore, does not apply to this case. 



The sole question is whether Ch. 67-339 could 
constitutionally extend the provisions of the 
Fla.Const.1885 to the owners of cooperative and con- 
dominium apartments. 

Art. X, Section 7, Fla.Const.1885 extends the 
homestead exemption from taxation to every person 
who has the legal title or beneficial title in equity to 
real property in this State, under the conditions 
specified therein. 

At common law the term "real property" was 
deemed coextensive with lands, tenements, and 
hereditaments, corporeal and incorporeal. See 
Thompson on Real Property (1964), Vol. 1, Section 
22, p. 93. The meaning and application of the term 
"real property" are generally declared by statute, and 
the term may be defined in different statutes or for 
different purposes. See 73 C.J.S. Property section 2, 
p. 152. For example, Fla.Stat., Section 421.03(12), 
F.S.A. defines "real property" for the purposes of the 
housing authorities law; Fla.Stat., Section 
475.01(11), F.S.A. defines "real property" for the 
purposes of the real estate license law; Fla. Stat., Sec- 
tion 713.01(14), F.S.A. defines "real property" for 
the purposes of the mechanics lien law. These defini- 
tions vary, because the statutory definitions usually 
apply only to the term as used in the particular statu- 
tory provision. 

In Overstreet v. Tubin, (Fla.1951), 53 So.2d 913, 
this Court defined "dwelling house" as used in the 
Fla.Const.1885 as "the whole structure of a multiple 
dwelling house, rather than each separate unit. . . ." 
This decision dealt with a duplex and granted the resi- 
dent of each side a $2,500.00 homestead exemption. 

In Gautier v. State ex rel. Safra (Fla.App.l961), 
127 So.2d 683, the Third District Court of Appeal 
held that the definition of "dwelling house" set by this 
Court in Overstreet v. Tubin, supra, also applied to 
multi-unit condominiums. 

The Legislature by enacting Ch. 67-339 intended 
to and did include cooperative and condominium 
apartments within the meaning of the terms "real 
property" and "dwelling house," as used in the Con- 
stitution. 

In Jasper v. Mease Manor, Inc. (Fla.1968), 208 
So.2d 821, the Court considered a statute defining 
the word "charitable" as used in Fla.Const.1885, Art. 
IX, Section 1, limiting tax exemption statutes to those 

properties used for "municipal, education, literary, 
scientific, religious or charitable purposes." The stat- 
ute in question included within the exemption homes 
operated for aged persons without regard to such 
persons' financial dependence or independence. 
Earlier definitions by the Court of the word "charita- 
ble" as used in the Constitution were more limited. 
This Court, in sustaining the validity of the legislative 
act extending the definition, said: 

The test for measuring such legislation 
against the constitutional restraints must be 
that of reasonable relationship between the 
specifically described exemption and one of 
the purposes which the Constitution re- 
quires to be served. The problem therefore 
differs significantly from that which has been 
presented in cases requiring judicial defini- 
tion of the constitutional concepts in the ab- 
sence of an explicit statute. Application in 
those cases of a more limited definition of 
charitable use, in the primary sense of relief 
for the indigent or helpless, does not require 
or justify rejection of the current statute on 
constitutional grounds. (Emphasis added.) 

The framers of the Fla.Const. of 1885 had no 
concept of the condominium ownership of property. 
The Legislature modified the frozen common law 
concept of real property ownership and, in 1963, en- 
acted a Condominium Act defining a condominium 
parcel as "a separate parcel of real property, the own- 
ership of which may be in fee simple, or any other es- 
tate in real property recognized by law." See 
Fla.Stat., Section 711.04(1), F.S.A. Moreover, the 
Legislature has recognized the owners of condomin- 
ium parcels and cooperative apartments as freehol- 
ders. Fla.Stat., Section 97.021(7), F.S.A. 

This legislative approval of individual ownership 
of units in a multiple-dwelling structure bears a rea- 
sonable relationship to the purposes of Art. X, Sec- 
tion 7, Fla.Const. 1885. Ch. 67-339 is a valid 
legislative definition of "real property" and "dwelling 
house," as used in the Constitution, so as to extend 
homestead tax exemption benefits to owners of con- 
dominium and cooperative apartments beginning 
January 1, 1969. 

Discussion Notes 
legislative "interpretations" of the state constitu- 

1. How common is it for state legislatures to tion? 
"interpret" the state constitution? 3. Is this an exception to the standard opinion 

2. Do the Florida cases provide a reasonable that state legislatures cannot "overrule" the 
test for evaluating the constitutionality of state courts' interpretations of the state constitution? 



Chapter 6 

Separation of Powers under 
State Constitutions 



A. Introduction 

Experience has instructed us that no 
skill in the science of government has yet 
been able to discriminate and define with 
sufficient certainty its three great prov- 
inces-the legislative, executive, and judici- 
ary; or even the privileges and powers of the 
different legislative branches. Questions 
daily occur in the course of practice, which 
prove the obscurity which reigns in these 
subjects, and which puzzle the greatest ad- 
epts in political science. 

James Madison 
The Federalist, No. 37 

Are there any federal separation of power re- 
strictions on state government? In Prenris v. Atlantic 

Coast Line Railroad, 211 U.S. 210, 255 (1908) Justice 
Holmes said: 

We shall assume that when, as here, a 
state constitution sees fit to unite legislative 
and judicial powers in a single hand, there is 
nothing to hinder so far as the Constitution 
of the United States is concerned. 

Can Congress mandate that certain functions be 
performed by a specified branch of state govern- 
ment? See Note, "Federal Interference with Checks 
and Balances in State Government: A Constitutional 
Limit on the Spending Power," University of Pennsyl- 
vania Law Review 128 (December 1979): 402. 

Reread Chapter 1 Section B, paying particular 
attention to the origins of separation of powers and 
checks and balances features in state constitutions. 



B. Specific Separation of Powers Problems 

Alexander v. State 
441 So. 2d 1329 (Miss. 1983) 

PATTERSON, Chief Justice, for the Court: 
The separation of governmental powers is the 

basis of this suit. Article I, Sections 1 and 2 of the Mis- 
sissippi Constitution provides: 

The Constitution of the 
State of Mississippi 

Adopted November 1, A.D., 1890 

Section 1. The powers of the govern- 
ment of the state of Mississippi shall be di- 
vided into three distinct departments, and 
each of them confided to a separate magis- 
tracy, to-wit: those which are legislative to 
one, those which are judicial to another, and 
those which are executive to another. 

Section 2. No person or collection of 
persons, being on or belonging to one of 
these departments, shall exercise any power 
properly belonging to either of the others. 
The acceptance of an office in either of said 
departments shall, of itself, and at ,once, va- 
cate any and all offices held by the person so 
accepting in either of the otherdepartments. 

In broad terms the issue presented is whether 
Article 1, Sections 1 and 2 should be interpreted 
faithfully to accord with its language or whether it 
should be interpreted loosely so that efficiency in 
government through permissive overlapping of de- 
partmental functions becomes paramount to the 
written word. 

The executive, legislative and judicial depart- 
ments of the state all serve the same constituency and 

are, of course, subject to and bound by the terms of 
the same state constitution. The interpretation of the 
constitutions becomes the duty of the judicial depart- 
ment when the meaning of that supreme document is 
put in issue. As long ago as 1823, Runnels v. State, 
Walker (1 Miss.) 146, held it the duty of the judiciary 
to declare void any legislative enactment which may 
be repugnant to the provisions of the constitution and 
that this duty is paramount to the authority of the leg- 
islature. This coincides with the genesis federal case, 
Marbury v. Madison, 1 Cranch 137, 170, 2 L.Ed. 60 
(1803), which held that congressional enactments 
contrary to the constitution are void, thus establish- 
ing the great difference in this nation's government 
from that of other nations. See also, State v. Wood, 
187 So.2d 820 (Miss.1966). 

It is universally accepted that the highest judicial 
tribunal of a state is the paramount authority for the 
interpretation of that state's constitution, subject 
only to the Constitution of the United States. In 
Highland Farms Dairy v. Agnew, 300 U.S. 608,613,57 
S.Ct. 549,552,81 L.Ed. 835,840 (1937), Justice Car- 
dozo for the United States Supreme Court stated: "A 
judgment by the highest Court of a state as to the 
meaning and effect of its own constitution is decisive 
and controlling everywhere." 

We are presently presented with interpretation 
of our constitution as it affects the rights and preroga- 
tives of the executive and legislative departments of 
government. 

We need express, to avoid misunderstanding, is- 
sues which are not presented. The litigants are each 
public officials having been duly elected to their re- 
spective positions. There is no intimation or charge of 
malfeasance, dishonesty or immorality in office or in 
the character of any litigant. Rather the issue is 
whether the members of the legislature have over- 
stepped the restrictions imposed on them by the con- 



stitution and thereby encroached upon the powers 
constitutionally vested in the executive department. 

This cause originated on April 7, 1982, when the 
legislators filed suit against Bill Allain in his official 
capacity as the Attorney General of the State of Mis- 
sissippi. In response to an opinion letter from the At- 
torney General, the legislators sought a declaratory 
judgment: 

1. That their concurrent service on the named 
state boards and commissions did not violate Article 
1, Sections 1 and 2 of the Mississippi Constitution of 
1890; and, 

2. That the statutes providing for such service 
were constitutional. 

Later in the same day the Attorney General, in 
his official capacity, brought an action against the leg- 
islators seeking a declaratory judgment: 

1. That the named boards were in the executive 
department of government; 

2. That the named statutes were unconstitutional 
insofar as they authorized legislators to serve as or to 
appoint members of the boards; 

3. That the legislators were in violation of Article 
I, Sections 1 and 2 of the Mississippi Constitution of 
1890. 

On appeal there are presented four major issues: 

1. Whether the Mississippi Constitution forbids 
legislators to serve on the subject boards; 

2. Whether and to what extent the Mississippi 
Constitution prohibits legislative involvement in ap- 
pointments to the executive department; and 

3. Whether the legislature may constitutionally 
vest in the senate the power to confirm certain execu- 
tive appointments; and 

4. Assuming answers favorable to the Attorney 
General on one or more of these questions, what 
should be the form and substance of the relief 
granted? 

Our task is the application of Article I, Sections 1 
and 2 of the Mississippi Constitution of 1890, as we 
interpret it, to the facts of this case. In this enterprise, 
we are guided by several maxims of constitutional in- 
terpretation. 

First we note that the constitution is presumed 
capable of ordering human affairs decades beyond 
the time of ratification, under circumstances beyond 
the prescience of the draftsmen. Albritton v. City of 
Winona, 181 Miss. 75, 102-103, 178 SO. 799, 806 
(1938). 

By 1890 separation of powers was no longer a 
mere political theory from the untested works of 

Locke and Montesquieu. There was available years of 
experience by the federal sovereign whose constitu- 
tion implied but did not express separation of powers. 
Additionally, there was the example of other states of 
the union, each of which had divided its powers of 
government into three branches. 

Most important is Mississippi's history. Each of 
our previous constitutions-those of 1817,1832, and 
1869-explicitly required the executive, legislative 
and judicial powers be vested in separate and distinct 
departments of government. By 1890, our citizens 
had enjoyed 73 years of statehood with our govern- 
ment so organized. 

With the knowledge and experience available to 
the draftsmen of the Constitution of 1890, this con- 
clusion seems inescapable: By articulating the doc- 
trine of separation of powers in our constitution, the 
framers avoided the vagueness of the implicit doc- 
trine of the Constitution of the United States. 

More significant are the changes made in 1890 in 
the statement of the doctrine. First, while the Consti- 
tution of 1869 reserved Article I for our bill of rights, 
regulating [sic] the separation of powers to Article 
111, the Constitution of 1890 reversed the order. This 
restructuring manifests the primacy of separation of 
powers in the state government. 

The 1890 draftsmen made another meaningful 
change by adding to Section 2 the following sentence: 
"The acceptance of an office in either of said depart- 
ments shall, of itself, and at once, vacate any and all 
offices held by the person so accepting in either of the 
other departments." Three previous constitutional 
conventions, 1817,1832, and 1869 had failed to make 
any such provision. The draftsmen of those Constitu- 
tions had merely declared the powers of government 
should be separated. The Constitution of l89Ofor the 
first time provided a penalty, automatic and severe, 
for those who violate its provisions. We conclude, as 
we must, from this history and language that the draf- 
ters of the 1890 Constitution intended to strengthen 
the constitutional mandate for separation of powers 
in this state. 

Not only was this convincing sentence added, but 
contemporaneously with it, there was an important 
deletion. The three predecessor constitutions had 
provided for exceptions to the requirement that the 
powers of government be kept separate. For exam- 
ple, Article 11, Section 2 of the Constitution of 1817 
provided: 

No person or collection of persons, be- 
ing of one of these departments, shall exer- 
cise any power properly belonging to either 
of the others, except in the instances hereinaf- 
ter expressly directed or permitted. 



Identical "except as otherwise provided" lan- 
guage appears in Section 2 of the article on separa- 
tion of powers contained in the Constitutions of 1832 
and 1869, but was deleted in the Constitution of 1890. 
We must conclude the intention of the draftsmen was 
that there be no exceptions to the mandates that the 
powers of government be held and exercised in three 
separate and distinct departments and that no person 
holding office in any one department should have or 
exercise any power properly belonging to either of 
the others. 

Having decided the constitutional draftsmen in- 
tended that the three departments of government be 
separate and distinct, we comment of the purpose of 
the separation. We again refer to Moore v. General 
Motors Acceptance Corp., 155 Miss. 818, 125 So. 411 
(1930), wherein Justice Griffith stated that primary 
considerations for constitutional interpretation, "To 
ascertain and given effect to the intent of those who 
adopted it, to constantly keep in mind that objective 
desired to be accomplished and the evils sought to be 
prevented or remedied." 155 Miss. at 822, 125 So. at 
412. 

The objectives desired to be accomplished and 
the evils sought to be prevented by separation of gov- 
ernmental powers were articulated by the authors of 
The Federalist. In that work James Madison stated: 

. . . It is agreed on all sides, that the pow- 
ers properly belonging to one of the depart- 
ments ought not to be directly and 
completely administered by either of the 
other departments. It is equally evident, that 
none of them ought to possess, directly or in- 
directly, an overruling influence over the 
others in the administration of their respec- 
tive powers. It will not be denied, that power 
is of an encroaching nature, and that it ought 
to be effectually restrained from passing the 
limits assigned to it. 

The Federalist, No. 48 (J. Madison) (J. Cooke ed. 
1961). 

Thomas Jefferson also wrote of the necessity of 
internal restraints on the powers of government: 

. . .An elective despotism was not the gov- 
ernment we fought for, but one which should 
not only be founded on free principles, but in 
which the powers of government should be 
so divided and balanced among several bod- 
ies of magistry, as that no one could tran- 
scend their legal limits, without being 
effectually checked and restrained by the 
others. For this reason that convention 
which passed the ordinance of government, 
laid its foundation on this basis, that the leg- 
islative, executive, and judiciary depart- 

ments should be separate and distinct, so 
that no person should exercise the powers of 
more than oneof them at the same time. Jef- 
ferson, "Notes on the State of Virginia," 
1781-1785, ch. 13, as reprinted in "The Com- 
plete Jefferson" by Padover, Ch. XIV, pp. 
648, 649. 

Book v. State Ofice Building Commission, 238 Ind. 
120, 149 N.E.2d 273, 294 (1958). 

In his farewell address George Washington ob- 
served, 

The spirit of encroachment tends to 
consolidate the powers of all the depart- 
ments in one, and thus to create, whatever 
the form of government, a real despotism. A 
just estimate of the love of power, and 
proneness to abuse it, which predominates 
in the human heart, is sufficient to satisfy us 
of the truth of this position. 

Book v. State Ofice Building Commission, 149 N.E.2d 
at 294. 

* * * * * 

The authorities acknowledge that inevitably, as 
government endures and enlarges, there will be areas 
in which the functions of the separate bodies will 
clash with the idealistic concept of absolute separa- 
tion of powers. . . . Accepting the inevitability of such 
conflict we need to examine the scope and depth of 
the legislative intrusions, if there be such. Indeed, if 
the encroachment be occasional and thought neces- 
sary for efficiency in government, and if the trans- 
gression be into an administrative matter with no 
inherent danger of enlargement, then the argument 
of appellants that efficiency in government requires 
some overlapping has definite force. However, if the 
duties and responsibilities of the boards and commis- 
sions are ongoing and are in the upper echelons of 
governmental affairs, as are the boards and commis- 
sions under consideration, then the legislative tres- 
pass reaches constitutional proportions. At all times, 
we heed the vice intended to be prevented by the 
draftsmen by choice of words written into the consti- 
tution. 

The legislators rely heavily on Jackson County v. 
Neville, 131 Miss. 599, 95 So. 626 (1923). That case, 
however, is consistent with the view we take here. 

Jackson County concerned the constitutionality 
of a statute that required both a circuit judge and the 
governor to pass on the correctness of a fee and ex- 
pense claim submitted by an auditor concerned with 
the books and records of county officers. The court 
labeled this function "quasi-judicial," relegating it to 
a minor administrative role without the potential of 
eroding the prerogative of either the executive or ju- 
dicial departments. 



Our only reservation regarding Jackson County is 
the inclusion of a quotation from Joseph Story's work 
on the Constitution of the United States in which he 
stated the "true meaning" of the doctrine of separa- 
tion of powers was "that the whole power of one of 
these departments should not be exercised by the 
same hands which possess the whole power of either 
of the other departments." 131 Miss. at 624,95 So. at 
628. 

Story was commenting upon the Federal Consti- 
tution, not the Mississippi Constitution of 1890. 
More importantly, he was interpreting a constitution 
which had no express mandate for the separation of 
powers. Moreover, the statements concerning the ex- 
ercise of the whole power of one department of gov- 
ernment by the other did not, and probably could not, 
envision a constitution such as ours wherein the sepa- 
ration is mandated. Story's statement has little power 
as controlling precedent for our consideration of the 
precise terms and meaning of our constitution. 

The legislators also call to our attention Broadus 
v. State exrel. Cowan, 132 Miss. 828,96 So. 745 (1923). 
Broadus was a suit to oust from office a member of the 
Broad of Supervisors of Harrison County on grounds 
that he had afterwards accepted the office of Trustee 
of a school district. The state argued that the office of 
supervisor was essentially judicial and that the office 
of school district trustee was essentially executive, 
and that Broadus was therefore constitutionally pro- 
hibited from simultaneously holding these two posi- 
tions. 

This Court rejected the claim that the constitu- 
tion mandate for separation of powers had been vio- 
lated. First the court noted the office of school 
trustee was largely "ministerial" and that the office of 
supervisor was in part "administrative in character." 
132 Miss. at 833,96 So. at 746. The court concluded 
that the office of school trustee "is not in a wholly dif- 
ferent department of the government as meant by 
Section 2, Article I of our State Constitution." 132 
Miss. at 833, 96 So. at 746. 

The above authorities are distinguished from this 
case and therefore have little, if any, effect on the is- 
sues before us largely because the present problems 
are central to our representative and constitutional 
form of government. 

I. THE BOARDS AND COMMISSIONS 
We begin our analysis of the issue of legislative 

encroachment on the executive department by defin- 
ing executive power as the power to administer and 

enforce the laws as enacted by the legislature and as 
interpreted by the courts. Quinn v. United States, 349 
U.S. 155, 161, 75 S.Ct. 668, 672, 99 L.Ed. 964, 971 
(1954); Mabray v. School Board of Carroll County, 162 
Miss. 632, 636, 137 So. 105, 106 (1931). Execution is 
at the core of executive power. We also find pertinent 
the following distinction: "Legislative power, as dis- 
tinguished from executive power, is the authority to 
make laws, but not to enforce them or appoint the 
agents charged with the duty of such enforcement. 
The latter are executive functions." Springer v. Phil- 
lipine Islands, 277 U.S. 189,202,48 S.Ct. 480,482,72 
L.Ed. 845, 849 (1927). 

We next consider the agency which appears to be 
central to this controversy. 

A. Commission on Budget and Accounting 

1. DESCRIPTION O F  THE COMMISSION 
For 37 years, 1918 through 1955, the budget for 

the government of Mississippi was prepared by the 
Office of the Governor and submitted to the legisla- 
ture for its consideration. See Laws of 1918, Ch. 225; 
Laws of 1932, Ch. 120; Laws of 1952, Ch. 320. 

In 1955 the composition of the Budget Commis- 
sion was altered when, by statute, four members of 
the Mississippi Legislature assumed positions on the 
Budget Commission and began to participate in all of 
its functions. See Laws of 1955, Ch. 24. In 1968, five 
additional legislators joined the commission, bringing 
the total to nine. Laws of 1968, Ch. 513. 

The Commission of Budget and Accounting has 
the authority to appoint a director to administer its 
affairs, including, subject to the Commission's ap- 
proval, the right to appoint and employ support per- 
sonnel necessary to perform the duties of the 
Commission. Miss.Code Ann. Section 27-103-11 
(1972). 

The activities in which the Commission has been 
engaged may be divided into five general areas: 

(1) The preparation of a proposed state budget, 
called "the budgetmaking process"; 

(2) The administration of appropriations after 
the enactment of appropriations bills, here called 
"the budget-control process"; 

(3) Regulating purchases made by various state 
agencies; 

(4) Administering the state employees' life and 
health insurance plans; and 

(5) Miscellaneous duties. 
The Attorney General contends each of these 

activities is an executive function belonging solely to 
the executive department of government and by vir- 
tue of Article I, Section 2, the above named appel- 



lants are constitutionally forbidden to perform such 
functions, either directly or indirectly. 

The Legislators contend otherwise. First, they 
argue the separation of powers article should be 
given a flexible construction to permit an overlap in 
the exercise of powers. Second, the Legislators vigor- 
ously contend the present system is efficient, that it 
works well. The legislators argue that the affairs of 
state have been well managed with our government 
structured so that legislators have substantial influ- 
ence upon boards and commissions which exercise 
powers we regard as essentially executive in nature. If 
such boards and commissions are essentially execu- 
tive, then, in that event, the legislators' degree of 
control is of practical benefit to the state in that effi- 
ciency is promoted, or so we are told. 

The second point, in our opinion, is legally irrele- 
vant. "[Tlhe fact that a given law or procedure is effi- 
cient, convenient, and useful in facilitating functions 
of government, standing alone, will not save it if it is 
contrary to the Constitution." INS v. Chadha, XX 
U.S. XX, XX, 103 S.Ct. 2764, 2780-81, 77 L.Ed.2d 
317, 340 (1983). If the system be found efficient and 
nevertheless in violation of the constitution, our duty 
is clear. See Runnels v. Stare, Walker (1 Miss.) 146 
(1823). 

The first point is dispositive. Our ultimate in- 
quiry is the correct meaning of Article I of the Consti- 
tution without regard to whether our interpretation 
be labeled flexible or rigid, liberal or conservative. 
We are engaged with what the people in convention 
assembled in 1890 intended and with what the docu- 
ment they made our supreme law means for us today. 

We hold that the whole of the legislative power 
has been vested in the legislature of this state. We 
further hold that the whole of the executive power 
has been vested in a separate and distinct department 
of our government, and that no person a member of 
the legislative branch may consistent with the consti- 
tution exercise any powers essentially executive in 
nature. 

2. THE BUDGET-MAKING POWERS. 

Constitutionally, budget-making is a legislative 
prerogative and responsibility in Mississippi. The leg- 
islature has the power and prerogative to provide for 
the collection of revenues through taxation and other 
means and to appropriate or direct the expenditure 
of monies so raised. Though subject to gubernatorial 
veto, the primary budget-making responsibility vests 
in the legislature. 

This premise has been unequivocally stated in 
Colbert v. State, 86 Miss. 769,39 So. 65 (1905), as fol- 
lows: 

Under all constitutional governments recog- 
nizing three distinct and independent magis- 
tracies, the control of the purse strings of 
government is a legislative function. . . . The 
right of the Legislature to control the public 
treasury, to determine the sources from 
which the public revenue shall be derived 
and the objects upon which they shall be ex- 
pended, to dictate the time, the manner, and 
the means both of their collection and dis- 
bursement, is firmly and inexpungably estab- 
lished in our political system. . . . The 
American commonwealths have fallen heirs 
to this great principle, and the prerogative in 
question passes to their Legislatures without 
restriction or diminution, except as provided 
by their Constitutions, by the simple grant of 
the legislative power. 

86 Miss. at 775, 39 So. at 66. 

The Legislature of this State has the power and 
prerogative to create such committee as it may deem 
appropriate to assist it in its budgetmaking responsi- 
bilities. The only limitation on these powers is that no 
person a member of the executive department may 
serve as a voting member on any such legislative 
budget committee. 

The legislature has acknowledged the right of 
the Governor to submit to it his recommendations 
upon the budget prepared by the Commission of 
Budget and Accounting, not excluding a recommen- 
dation for changes thought desirable by the execu- 
tive. Apparently this enactment is in recognition of 
the general powers vested in the Governor by virtue 
of Article V, Section 116 and 122 of our Constitution. 
. . . Undoubtedly, the authorization for the executive 
budget came from Section 122 of Article V of the 
Constitution which provides, "The Governor shall, 
from time to time, give the legislature information of 
the state of the government, and recommend for con- 
sideration such measures as may be deemed neces- 
sary and expedient." 

In sum, we are of the opinion the governor is con- 
stitutionally empowered each year to submit to the 
legislature an executive budget for its consideration 
in making appropriations for the government of this 
state. Implicit therewith the governor is entitled to 
establish within the executive department such com- 
mittee as may be appropriate to assist him in this 
budget proposallrecommendation function. It neces- 
sarily follows that he has the prerogative to staff such 
commission or agency with persons whose loyalty is to 
the executive and not to the legislative department of 
government. 

Ultimately, of course, the legislature has the 
power and prerogative to accept or reject the budget 



recommendation of the governor, in whole or in part. 
Indeed, under our present arrangement, the legisla- 
ture has unrestricted power to accept or reject the 
recommendation of the Commission of Budget and 
Accounting, in whole or in part. Under our Constitu- 
tion the final budget-making power is vested in the 
legislature because it has the ultimate responsibility 
of appropriation by which it can honor the budget by 
appropriating, in whole or in part, or refusing a 
budget request by non-appropriation. Colbert v. State, 
86 Miss. 769, 775, 39 So. 65, 66 (1905). 

The constitutional imperative that the powers of 
government be divided into separate and distinct de- 
partments, however, renders unconstitutional the or- 
ganization of any commission or agency on which 
both legislators and members of the executive branch 
serve as voting members. 

We hold that the Commission of Budget and Ac- 
counting as presently structured violates the article 
on separation of powers in this state. Legislator Ap- 
pellants . . . in our opinion, may not consistent with 
the constitution serve on a budget preparation com- 
mission or agency which also has as one of its voting 
members the Governor or other member of the ex- 
ecutive department. Similarly, so much of Section 
27-103-1(1), as creates a Commission of Budget and 
Accounting composed simultaneously of members of 
both the legislative and executive departments asvot- 
ing members is hereby declared unconstitutional. 

3. THE BUDGET CONTROL PROCESS. 

The budget control process presents a different 
issue in that it is an executive function.4 Once taxes 
have been levied and appropriations made, the legis- 
lative prerogative ends, and executive responsibility 
begins to administer the appropriation and to accom- 
plish its purpose, subject, of course, to any limitations 
constitutionally imposed by the legislature. See INS 
v. Chadha, - U.S. , 103 S.Ct. 2764, 77 L.Ed.2d 
317 (1983). We have held above that the constitution 
does not permit the legislature to directly or indi- 
rectly invade the powers and prerogatives of the ex- 
ecutive branch of government. The legislature thus 
may not administer an appropriation once it has been 
lawfully made and is prohibited from imposing new 
limitations, restrictions or conditions on the expendi- 
ture of such funds, short of full legislative approval. 

4By way of comparison, we note that the overwhelming ma- 
jority of our sister states regard budget control as a purely 
executive power. See, eg. ,  Anderson v. Lal?m, 195 Colo. 437, 
579 P.21 620 (1978); State ex rel. Schneider v. Bennett, 219 
Kan. 285, 547 P.2d 786 (1976); In Re Opinion of Justices, 369 
Mass. 990, 341 N.E.2iI 254 (1976); State ex rel. Meyer v. State 
Board of Equalization and Assessmerit. 185 Neb. 490, 176 
N.W.2d 920 (1970); People v. Trernaine, 252N.Y. 27,168 N.E. 
817 (1929). 

Accordingly, we are of the opinion that Appel- 
lants.. . may not consistent with the constitution per- 
form any budget control functions after 
appropriation. Similarly, so much of Section 
27-103-1, et seq., as vests budgetary control powers 
and responsibilities in a commission on which per- 
sons who are members of the legislative department 
serve is hereby held unconstitutional. 

4. OTHER MISCELLANEOUS 
EXECUTIVE POWERS. 

The statutes enacted by the legislature, coupled 
with the record of the proceedings below, reflect that 
the Commission on Budget and Accounting has nu- 
merous additional powers and in fact, performs 
multi-additional duties all of which are essentially ex- 
ecutive. 

These adjunctive powers include the administra- 
tion of public purchasing statutes (Section 31-7-1, et 
seq.), and the administration of state employees 
group insurance program (Section 25-15-1, et seq.). 
Additional and assorted miscellaneous duties are 
also spread throughout the code, including the 
authority to approve rules adopted by the State Audi- 
tor for establishing a merit system for his employees 
(Section 7-7-7). 

Consistent with what we have stated above, Ap- 
pellants . . . may not constitutionally perform any of 
these functions because they properly belong to the 
executive department. Similarly, the statutes vesting 
in these appellants the powers and functions men- 
tioned, or other functions which are in their essence 
executive, are hereby declared unconstitutional. 

B. The Other Boards and Commissions 
We turn now to the remaining eight boards and 

commissions in issue, first looking briefly at their 
functions and compositions. 

Using the analysis we employed in our considera- 
tion of the Commission of Budget and Accounting, 
we are of the opinion the boards and commissions 
listed above exercise powers constitutionally vested 
in the executive department of government. Their 
primary functions, as revealed by their enacting legis- 
lation, are to carry out laws previously enacted. Once 
a law is enacted, the executive department has the 
duty to administer and enforce it. See INS v. Chadha, 
- U.S. , 103 S.Ct. 2764,77 L.Ed.2d 317 (1983). 

We find no constitutional authority for appel- 
lants' contention that their service as legislators on 
these boards is made constitutional by the delegation 
of the executive duties, if any, to the directors of the 



boards. The directors are, of course, employed by the 
board and are subject to its every order. The primary 
functions of the boards and commissions are clearly 
the responsibility of their members, and since these 
duties are in essence executive duties, they may not 
be delegated by statute which would be contrary to 
the constitution. 

Accordingly with what we have said above, ap- 
pellants . . . may not constitutionally perform any of 
these executive functions. Similarly, so much of the 
following statutes as create executive boards and 
commissions with legislative members are declared 
unconstitutional. . . . 

11. THE POWERS OF APPOINTMENT 

We have held above that any enactment provid- 
ing that legislators may serve as voting members on 
commissions, boards and agencies performing essen- 
tially executive functions contravenes Article I, Sec- 
tion 1 of the Constitution. We have further held that 
those legislators who are exercising powers we have 
held to be essentially executive are thereby violating 
Article I, Section 2. We turn now to the legislators' 
argument that they have the power to appoint others 
to serve on various commissions, boards and agencies 
which are performing essentially executive functions. 

The legislators rely on Article IV, Section 103 of 
the Constitution which provides that the legislature 
shall determine the mode of filling vacancies in of- 
fice. They argue that under our decision in Clark v. 
State, ex ref. Miss. State Medical Association, 38 1 So.2d 
1046 (Miss.1980), the legislature is vested with all the 
powers of appointment not specifically granted to an- 
other branch of government. This argument is with- 
out merit, in our opinion, for it does not reach the 
critical issue, appointment to do what? 

Article IV, Section 33 of the Constitution vests 
the legislative power in the legislative department of 
Government. Section 33 necessarily vests in the legis- 
lature the power and prerogative to appoint persons 
to assist in the discharge of its legislative duties. 

Comparably Article V of the Constitution vests 
in the executive department the whole of the execu- 
tive power. The chief executive power is vested in the 
Governor. Article V, Section 116. Other executive 
powers have been vested in the Lt. Governor, the 
Secretary of State, the State Treasurer and the Audi- 
tor of Public Accounts. Clearly the constitutional 
provisions creating and empowering these executive 
offices authorize their occupants to appoint persons 
to assist them in the discharge of their executive du- 
ties. These executive powers of appointment are also 
plenary and may be exercised as the executive wishes, 

subject only to the power of senate confirmation 
hereinafter discussed. Section 103 provides nothing 
to the contrary. 

In their brief, the appellants state, ". . . the Court 
may not have to address the power of appointment is- 
sue, depending on its holdings on the main issues of 
the propriety of the service by legislators on the 
boards and commissions. The only arguable power of 
appointment question which may be presented is 
whether the Speaker of the House can appoint legis- 
lators to boards and commissions, and this question 
may well be subsumed by the Court's holding on 
whether legislators may in fact serve on the boards 
and commissions." Page 15. Note 5. 

We have held the boards and commissions in is- 
sue to exercise powers constitutionally vested in the 
executive department. This would, of course, prohib- 
it legislators from serving on such boards and com- 
missions. Nevertheless we think we should briefly 
address Clark v. State, ex ref. Mississippi State Medical 
Association, 381 So.2d 1046 (Miss.1980), inasmuch as 
it is otherwise contended to vest all appointive pow- 
ers in the legislature which are not specifically placed 
within the executive power. We first note that Sec- 
tion 103 of the Constitution addresses the "mode" of 
filling vacancies in all offices and not the appointive 
prerogative itself. The question in Clark, as we view 
it, was not the right to appoint but rather did the leg- 
islature in enacting the "mode" for filling a vacancy 
act unconstitutionally? Without citation of authority 
or, apparently, a review of other sections of our Con- 
stitution, the trial court held, "It is my opinion that 
the power here questioned is, by our Constitution, 
vested in the legislative department of government, 
and so the questioned statute does not encroach 
upon the governor's constitutional powers." 381 
So.2d at 1050. 

This Court affirmed the mode of filling vacancies 
was constitutionally placed within the legislative 
realm. Both the trial court and this Court approved 
the mode enacted for filling the particular vacancies. 
Neither the trial court nor this Court addresses the 
ultimate right of appointment. Thus, Clark is not 
authority for the issues presently before the court. 
We therefore think the appellants' limited reliance 
on it is without merit. 

By the same token the attorney general's reli- 
ance on Section 99 is misplaced. That section pro- 
vides that "The legislature shall not elect any other 
than its own officers, state librarian, and United 
States Senators. . . ." Nothing in this section inhibits 
the power and prerogatives of the legislature to ap- 



point persons to assist it in performing its legislative 
functions. 

Clark holds that the Mississippi Medical Associa- 
tion, a private voluntary association, may appoint 
three members of the State Board of Health, an 
agency whose duties are executive. Appointment of 
persons to an executive agency by a voluntary associa- 
tion with no ongoing vital connection with preroga- 
tives of the legislative or executive departments of 
government and with no potential of weakening 
either of the departments does not reach constitu- 
tional proportions as do the charges presently in is- 
sue. 

Further, the talk in Clark of general and limited 
powers of appointment is less then helpful, for it is 
constitutionally determined that the legislative and 
executive departments are both vested with general 
and limited powers of appointment. The legislative 
department possesses ageneral power to appoint per- 
sons to exercise legislative or quasi-legislative pow- 
ers. This appointment power is constitutionally 
limited in that the legislature may not appoint persons 
to perform functions at the core of the executive or 
judicial power. 

Similarly, Article V of the Constitution vests in 
the officers of the Executive Department the general 
power to appoint persons to assist them in carrying 
out their duties. We find this power of appointment 
at the core of Article V provisions creating and em- 
powering the executive offices in our government. 
Therefore, we are of the opinion the power of the ex- 
ecutive department to appoint executive subordi- 
nates is exclusive and legislative encroachment is 
prohibited by the language of Article I. . . . 

111. SENATE CONFIRMATION POWER 

This alleged legislative usurpation of executive 
power must be considered separately. A number of 
statutes provide gubernatorial appointments to ex- 
ecutive offices are to be made with the advice and 
consent of the senate. The attorney general claims 
this statutory confirmation power is a violation of Ar- 
ticle I, Sections 1 and 2 of the Constitution. 

Our pattern of analysis is the same as we have 
previously employed. Is the power being exercised by 
the members of the legislative department at the 
core of the executive power or is the legislature af- 
firmatively appointing persons who will then exercise 
powers at the core of the executive power? As we 
have stated above, where the answer to either of 
these questions is in the affirmative, there is a viola- 
tion of Article I, Sections 1 and 2. 

The senate confirmation power, however, in our 
view is different. It does not result in invasion of ex- 
ecutive power. 

First, the senate has been vested with no power 
to make appointments, its power being wholly nega- 
tive. While it may withhold for any reason approval of 
an executive appointee, it may not affirmatively force 
on the executive department persons unacceptable 
to the governor or other members of the department. 

Second, the senate maintains no control over the 
appointee once he has been confirmed; it has no 
power to discharge short of impeachment. Once con- 
firmation is given the prerogatives of the senate are 
concluded. The loyalty of the employee or the ap- 
pointee remains with the chief executive. 

It is true the power to confirm executive appoint- 
ments has not been vested in the senate or the legisla- 
ture as a whole by any provision of the constitution. 
By the same token the exercise of this confirmation 
power is in no way the exercise of a power central to 
the executive. In the context of the structure of gov- 
ernment of United States and of the states which was 
known to the draftsmen in 1890, we think the confir- 
mation of [sic] power is commonly understood to be 
within the legislative prerogative. For example, the 
Constitution of the United States provides that the 
power of the president to appoint members of his 
cabinet and other top executive officials shall be "by 
and with the advice and consent of the senate." Arti- 
cle 11, Section 2, Clause 2, Constitution of the United 
States. 

The legislature has the constitutional power to 
vest in the senate the confirmation prerogative, so 
long as the prerogative is exercised in the essentially 
negative fashion as provided in the statutes here un- 
der attack. This prerogative must be limited to top 
discretion exercising officials of executive or adminis- 
trative agencies. It may not be enforced so that the 
legislature substantially exercises or controls func- 
tions at the core of the executive power. Of course, 
the personal staffs of elected executive officers are 
not subject to confirmation, nor are the members of 
advisory commissions or boards. 

We are of the opinion the confirmation power, 
insofar as it has been put in issue by the facts of this 
case, is not invasive of the power vested in the execu- 
tive department by Article I, Section 1 and by Article 
V. We hold that the challenged statutes authorizing 
the exercise of this confirmation power are within the 
constitutional power of the legislature to enact. . . . 

Basic to our holding is our recognition that there 
is another side to the coin labeled on one side "sepa- 
ration of powers." This other side, commonly re- 



ferred to as "checks and balances," is the mandate 
that important checks be placed upon each depart- 
ment's exercise of its power. 

For example, legislative power is checked by the 
governor's veto power [Article IV, Sections 72-73; 
See Jackson County v. Neville, 131 Miss. 599, 625, 95 
So. 626,628 (1923)], and by the judicial power of this 
Court to declare acts of the legislature unconstitu- 
tional. [Article VI, Section 144; Albritton v. City of 
Winona, 181 Miss. 75, 96, 178 So. 799, 803 (1938)l. 

The power of the judiciary is checked by the gov- 
ernor's pardon power [Article V, Section 1241, and by 
the legislature's powers of impeachment and re- 
moval of judges. Article IV, Sections 49-53. 

It is consistent with our constitutional system 
that the departments of government have powers to 
check and balance the other departments. This con- 
firmation power is a legislative check on executive 
power. 

Discussion Notes 
1. Is the question of efficiency ever relevant in 3. Can the state constitution itself violate the 

separation of powers analysis? doctrine of separation of powers as a matter of 
2. How could the holdings in Alexander v. State state constitutional law? 

be overcome? 

Esteybar v. Municipal Court 
95 Cal.Rptr. 524, 485 P.2d 1140 (1971) 

WRIGHT, Chief Justice. 
In this case of first impression we are called upon 

to decide whether a magistrate, pursuant to Penal 
Code, section 17, subdivision (b) (5)' may determine 
that an offense is a misdemeanor without first obtain- 
ing the consent of the prosecuting attorney. Since a 
prosecutor may not be vested with authority to fore- 
close the exercise of a judicial power, we have con- 
cluded that requiring his consent to determine that 
an offense is a misdemeanor violates the doctrine of 
separation of powers set forth in article 111, section 1, 
of the California Constitution. 

Petitioner, Dolores Mantes Esteybar, was 
charged with possession of marijuana (Health & 
Saf.Code, Section 11530), an offense which, in the 
absence of any prior felony convictions, may be 
treated as either a felony or a misdemeanor. After 
hearing the evidence at the preliminary hearing the 
magistrate attempted to hold petitioner to answer on 
a misdemeanor charge in the municipal court, but he 

'The statute provides: ". . . (b), When a crime is punishable, 
in the discretion of the court, by imprisonment in the state 
prison or  by fine or  imprisonment in the county jail, it is a 
misdemeanor for all purposes under the following circum- 
stances: . . . (5) When, at o r  before the preliminary examina- 
tion and with the consent of the persecuting attorney and 
the defendant, the magistrate determines that the offense is 
a misdemeanor, in which event the case shall proved as if the 
defendant had been arraigned on a misdemeanor com- 
plaint." (Pen.Code, Section 17, subd. (b) (9, as amended in 
1969.) 

was prevented from exercising his discretion because 
the prosecuting attorney insisted that petitioner be 
held to answer on a felony charge in the superior 
court. Petitioner now seeks a writ of mandate to com- 
pel respondent, the Municipal Court for the Long 
Beach Judicial District, to proceed upon her case as if 
she had been arraigned on a misdemeanor complaint. 

Petitioner was arrested at a Safeway supermar- 
ket in the City of Long Beach and was charged with 
petty theft, a violation of section 484 of the Penal 
Code. She was accused of having wrongfully taken a 
package of plastic forks, a bar of soap and a tube of 
shampoo, all of which had a total value of $1.58. Dur- 
ing the booking procedure following petitioner's ar- 
rest, a search of her purse revealed a single 
hand-rolled marijuana cigarette. Petitioner was then 
charged with possession of marijuana, which charge is 
the subject of the instant proceeding. 

At the preliminary hearing it was stipulated that 
petitioner had no criminal or arrest record. Because 
of the nature of the offense and the fact that peti- 
tioner had no prior record, the magistrate wished to 
determine that the offense was misdemeanor and 
hold petitioner to answer in the municipal court, 
rather than holding her to answer in the superior 
court on a felony charge. The deputy district attor- 
ney, however, refused to consent. He stated that it 
was the policy of the district attorney's office not to 
consent to the prosecution of such offense as misde- 
meanors unless the defendant first agreed to enter a 
plea of guilty. The magistrate then reluctantIy con- 
cluded that he had no authority to hold the matter for 
trial in the lower court in the absence of the district 
attorney's consent. The case was continued, however, 
in order to permit the instant petition to be filed. The 
discussion of court and counsel at the preliminaly 



hearing, which is quoted in its entirety in t he  margin, cutor  is permitted t o  foreclose t h e  exercise of this ju- 
clearly sets forth t h e  problems which arise if a prose- dicial power.' 

2"THE COURT: I don't think the defendant should be held 
to answer to a felony in the Superior Court because under 
the circumstances here it seems clear that no judge would 
send this defendant to state prison even if she were found 
guilty at the time of trial or pleaded guilty to a violation of 
Section 11530. 
"Of course this is one of those cases where the judge may 
treat it as a felony or a misdemeanor depending on the sen- 
tence imposed. 
"Because of the nature of the offense and the lack of any 
prior record by the defendant I find that there is only prob- 
able cause to believe the defendant committed a misde- 
meanor by possessing a single marijuana cigarette; but that 
there is no probable cause to believe that she has committed 
a felony in-respect to it. 
"At this time I would like to hold her to answer in the Mu- 
nicipal Court for a violation of Section 11530 of the Health 
and Safety Code, a misdemeanor and prepare this case for 
trial in this court rather than hold her to answer in the Supe- 
rior Court. For that reason I would ask the District Attor- 
ney's office if there is any objection to my holding her to 
answer here in the Municipal Court under Section 11530 of 
the Health and Safety Code, a misdemeanor rather than 
holding her to answer in the Superior Court on a felony. 
"MR. PANTOJA [prosecutor]: Your Honor, there would 
be an objection. The People would argue that the judge's 
discretion in this matter would be under-solely under Sec- 
tion 17, Subdivision 5 [17 (b) (91 of the Penal Code which 
requires a consent of the District Attorney's office and 
prosecuting attorney. And the District Attorney's office will 
not consent in this matter, Your Honor, to anything less 
than holding Defendant to answer in the Superior Court on 
a felony. 
"THE COURT: Will you tell me why the District Attor- 
ney's office will not agree to holding the defendant to a mis- 
demeanor? Why will you not agree to that? 
"MR. PANTOJA: For the specific reason behind the failure 
to agree I would not be capable of saying. What Icould say is 
that it is the overall policy of the District Attorney's office 
that in this type of matter where a felony complaint has been 
filed that if there is any disposition to be made, Your Honor, 
if should be done at the Superior Court level, at which time if 
it is to be handled as a misdemeanor it should be handled as 
such by the sentencing. 
"THE COURT: You haven't answered my question. 
Maybe you don't wish to. Let me put it this way: Isn't it a fact 
that it is the policy of the District Attorney's office not to 
agree or consent to the reduction of any felony to a misde- 
meanor, first of all, unless the defendant intends to plead 
guilty to the misdemeanor? Is that not the policy of the Dis- 
trict Attorney's office under certain circumstances? 
"MR. PANTOJA: As to policy, of course I am not free to 
speak because I don't make it. But I will say this: In the nor- 
mal course of events a plea of guilty to a misdemeanor or the 
crime can be recategorized as a misdemeanor only in a plea 
of guilty. 
"THE COURT: You correct me if I am wrong but I have 
seen a memorandum of the District Attorney's office and 
according to my best recollection it is a policy memo which 
states that the District Attorney's office will not consent to 
the reduction of any felony to a misdemeanor first of all un- 
less the defendant agrees to plead guilty to a misdemeanor 
and then only in certain circumstances. And those situations 

are, for example, if there is no more than one marijuana 
cigarette involved-and then it goes on to list various situ- 
ations. Is that not correct? 
"MR. PANTOJA: That is correct, Your Honor. 
"THE COURT: All right. 
"MR. WISE [defense counsel]: May I say something, your 
Honor?. . . First let me say that under Section 17a, Subdivi- 
sion 5 [17 (b) (5)] that I would prefer that this matter be ar- 
raigned on a misdemeanor rather than a felony. 
"THE COURT: Let me get this straight: You would prefer 
this matter be treated as a misdemeanor, would you not, on 
behalf of the defendant? 
"MR. WISE: That is correct. And I would believe that the 
Court has authority to do so despite Section 17a, Subdivision 
5 [17(b) @)I, in the light of the case of People versus 
[Tenorio]. 
"And the determination of whether a particular offense is a 
felony or a misdemeanor is purely a determination of the 
Court and is a judicial determination. I don't believe the Dis- 
trict Attorney or any prosecuting attorney can be clothed 
with that judicial authority to bar the Court from doing what 
the Court has indicated he wants to do, and I would there- 
fore ask the Court-possibly over the objection of the Dis- 
trict Attorney-to proceed as though this case were based 
on a misdemeanor complaint. 
"THE COURT: I would certainly like to do it and I think it 
is a shame that the Superior Courts are cluttered with cases 
of this type wherein we spend all this money for preliminary 
hearing transcripts and hearings at the Municipal level. And 
then, in the Superior Court-as well as the Municipal 
Court-we have the expense of appointing attorneys, and 
the defendant ends up invariably in such cases receiving a 
sentence for a misdemeanor and receiving a fine of a hun- 
dred dollars after the taxpayer has spent hundreds and hun- 
dreds of dollars unnecessarily in prosecuting it. 
"I am sure the Legislature had in mind eliminating that ex- 
pensive procedure and eliminating the necessity of clutter- 
ing up the Superior Court calendar with this type of case 
when they passed and adopted this Section 17 of the Penal 
Code. 
"However, in view of the wording of that section I have 
grave doubt that I have a right to keep it here and reduce it 
without the consent of the District Attorney's office. So, I 
am going to reluctantly hold the Defendant to answer in the 
Superior Court. At least that is my feeling now. 
"MR. WISE: If the Court intends to do so, your Honor, may 
I ask that the matter be held in abeyance by way of a continu- 
ance until such time I can obtain a writ from the California 
Supreme Court to see if the Court doesn't have such author- 
ity? 
"THE COURT: I would appreciate it if you would do that. 
And unless I am restrained from doing so and unless the Ap- 
pellate Court agrees that I have the jurisdiction to reduce it 
to a misdemeanor without the consent of the District Attor- 
ney then I intend to hold the defendant to answer to the Su- 
perior Court. 
"And I hope you are successful in having it determined that I 
do have the right to reduce this to a misdemeanor even in 
the absence of consent from the District Attorney's office. 
"So for the purposes of giving you a chance of getting a writ I 
will continue this matter, if the defendant will consent togiv- 
ing up her right to a speedy trial, and continue it for one 
month from today which will be November 20th." 



In People v. Tenorio (1970) 3 Cal.3d 89, 89 
Cal.Rptr. 249,473 P.2d 993, we dealt with Health and 
Safety Code, section 11718, which prevented a court 
from exercising its power to strike prior convictions 
without first obtaining the approval of the district at- 
torney. We held that this section constituted an im- 
proper invasion of the constitutional province of the 
judiciary and was therefore violative of the California 
constitutional separation of powers. As we stated in 
Tenorio, "The judicial power is compromised when a 
judge, who believes that a charge should be dismissed 
in the interests of justice, wishes to exercise the 
power to dismiss but finds that before he may do so he 
must bargain with the prosecutor. The judicial power 
must be independent, and a judge should never be re- 
quired to pay for its exercise." (Tenorio, supra, at p. 
94, 89 Cal.Rptr. at p. 252, 473 P.2d at p. 996.) Al- 
though we are confronted with a different set of cir- 
cumstances, nevertheless, the rationale underlying 
our decision in Tenorio applies with equal force to the 
instant case. The judicial power is compromised 
when a magistrate, who in the interests of justice and 
in strict compliance with statutory requirements is of 
the opinion that an offense should be determined to 
be a misdemeanor, wishes to exercise his power to 
hold the defendant to answer in the municipal court 
but finds that before he may do so he must bargain 
with the prosecutor. 

In determining whether a defendant should be 
held to answer on a felony or a misdemeanor, a com- 
mitting magistrate exercises a judicial power which 
must be based upon an examination of the circum- 
stances of the particular case before him. Neverthe- 
less, section 17, subdivision (b) ( 3 ,  purports to vest in 
the prosecutor, admittedly an advocate, a power 
which may be exercised in a totally arbitrary fashion 
without regard to the circumstances of individual 
cases. Indeed, the prosecutor in the instant case ad- 
mitted that it was a county-wide policy of the district 
attorney's office to refuse to consent to the prosecu- 
tion of such offenses as misdemeanors unless the de- 
fendant first agreed to plead guilty. Under our system 
of separation of powers, we cannot tolerate permit- 
ting such an advocate to possess the power to prevent 
the exercise of judicial discretion as a bargaining tool 
to obtain guilty pleas. A defendant is entitled to have 
an independent determination of whether he should 
be held to answer on a felony or a misdemeanor, and 
this is not possible when the exercise of judicial dis- 
cretion depends on the "pleasure of the executive." 
(Tenorio, supra, at p. 93, 89 CaLRptr. 249, 473 P.2d 
993 .) + 

The People contend that the judicial power exer- 
cised by a magistrate is not the kind of judicial power 
contemplated by Tenorio, and that this power is not 
judicial power within the constitutional meaning of 

separation of powers because the functions of a mag- 
istrate are legislatively determined rather than de- 
rived from the Constitution. The People rely on a 
long line of cases which hold that the system of prose- 
cution by information is subject to control and regula- 
tion by the Legislature and that the functions of a 
magistrate at a preliminary hearing are solely those 
given by statute. . . . They also rely on the differences 
between the powers of constitutional courts (those 
established in art. VI, Section 1) and the powers of 
judges of constitutional courts acting solely in the ca- 
pacity of magistrates. These arguments, however, are 
not persuasive. Article I, section 8 of the California 
Constitution provides that offenses formerly re- 
quired to be prosecuted by indictment may now be 
prosecuted by information after examination and 
commitment by a magistrate. Thus while the Legisla- 
ture may prescribe the detailed duties of a magis- 
trate, the magistrate's authority to conduct a 
preliminary examination is derived from the Consti- 
tution and not from the Legislature. Furthermore, 
while the powers of a magistrate are not the same as 
those exercised by a court, his act of holding a defen- 
dant to a answer a felony or a misdemeanor charge is 
a judicial act and involves an exercise of judicial dis- 
cretion. Contrary to the People's argument, the fact 
that a particular power has been conferred on a mag- 
istrate by statute does not prevent the exercise of the 
power from being a judicial act for purposes of the 
doctrine of separation of powers. Within the statu- 
tory framework, the magistrate at a preliminary hear- 
ing acts as an independent arbiter of the issues 
presented by the adversaries. He  weighs evidence, re- 
solves conflicts and gives or withholds credence to 
particular witnesses (Jones v. Superior Court (1971) 4 
Cal.3d 660, 667, 94 Cal.Rptr. 289, 483 P. 2d 1241), 
and just as these are judicial acts, so is the act of hold- 
ing a defendant to answer. To accept the People's 
contention would be to reduce this function to an ex 
parte act and render meaningless the magistrate's in- 
dependent determination. 

The People also contend that since the Legisla- 
ture was not required to give this power to the magis- 
trates, the Legislature may therefore condition the 
exercise of the power in any manner it wishes. This 
argument is likewise not persuasive. Article 111, sec- 
tion 1 of the California Constitution provides: "The 
powers of state government are legislative, executive, 
and judicial. Persons charged with the exercise of one 
power may not exercise either of the others except as 
permitted by this Constitution." The prosecution of a 
case by the district attorney involves an exercise of ex- 
ecutive power, and as previously stated, the magis- 
trate's act of holding a defendant to answer is a 
judicial act for the purposes of this section of the 
Constitution. Since the exercise of a judicial power 



may not be conditioned upon the approval of either 
the executive or legislative branches of government, 
requiring the district attorney's consent in determin- 
ing the charge on which a defendant shall be held to 
answer violates the doctrine of separation of powers. 
While it may be conceded that the Legislature in the 
first instance was not required to give the power to a 
magistrate to determine whether to hold a defendant 
to answer to a felony or a misdemeanor charge, hav- 
ing done so, the Legislature cannot condition its 
grant upon the approval of the district attorney. 

The People contend that our holding constitutes 
an invasion of the charging process, an area tradition- 
ally reserved to the prosecutor, because we have 
abridged his discretion in deciding "what crime is to 
be charged or if any crime is to be charged." (People 
v. Sidener, 58 Cal.2d 645,658, 25 Cal.Rptr. 697, 375 

Discussion Notes 

1. See also, Commonwealth v. Sutley, 474 Pa. 
256, 378 A.2d 780 (1977), with respect to legisla- 
tive interference with judicial discretion. 

2. Would mandatory sentencing statutes vio- 
late the separation of powers? What about sen- 
tencing "guidelines"? See Commonwealrh v. Ses- 

' soms, 532 A.2d 775 (Pa. 1987). 

Application of Nelson 
163 N.W.2d 533 (S.D. 1968) 

PER CURIAM. 
To settle disputes arising from competition be- 

tween suppliers of electricity in certain areas the leg- 
islature passed Ch. 254, Laws of 1965. A brief outline 
of parts of the act will assist in indicating its plan. Sec- 
tion 12 creates the South Dakota Electric Mediation 
Board "with quasi-judicial powers for the sole pur- 
pose of determining which electrical supplier shall 
provide electric service in certain areas as herein pro- 
vided." Section 13 provides for six state members of 
the Board to be appointed by the governor: Two are 
from a list of three names submitted by the S.D. Mu- 
nicipal Electric Association known as Municipal 
members; two from a list submitted by the S.D. Elec- 
tric Information Institute known as Investor Owned 
members and two from a list submitted by the S.D. 
Rural Electric Association known as Rural Electric 
members. Section 14 provides the person or supplier 
directly involved desiring to protest electric service, 
actual or contemplated in certain areas around mu- 
nicipalities, may file a petition for hearing with the 
senior circuit judge of the judicial circuit setting forth 

P.2d 641.) This argument overlooks the fact that the 
magistrate's determination follocc~s the district attor- 
ney's decision to prosecute. As stated in Tenorio, 
"When the decision to prosecute has been made, the 
process which leads to acquittal or to sentencing is 
fundamentally judicial in nature." (Tenorio, supra, at 
p. 94, 89 Cal.Rptr. at p. 252, 473 P.2d at p. 996.) 

Thus we have concluded that Penal Code, sec- 
tion 17, subdivision (b) (9, violates article 111, section 
1 of the California Constitution insofar as it requires 
the consent of the prosecutor before a magistrate 
may exercise the power to determine that a charged 
offense is to be tried as a misdemeanor. 

Let a writ of mandate issue compelling respon- 
dent to proceed upon the case as if petitioner had 
been arraigned on a misdemeanor complaint. 

3. Does the federal constitution contain a pro- 
vision analogous to Article 111, section 1 of the 
California Constitution or Article I, sections 1 and 
2 of the Mississippi Constitution? Must that result 
in a difference in the way separation of powers 
cases are treated under state constitutions (with a 
California-type provision) and the federal consti- 
tution? 

the dispute. Section 15 provides each of the electrical 
suppliers involved in the dispute shall certify to the 
circuit judge the name of a person to serve on the 
Board, known as local members. These two local 
members, the four state members representing the 

. . . two segments involved in the dispute 
(here the city and rural members) and the 
Circuit Judge, acting as the chairman and 
secretary, shall constitute the Mediation 
Board for the purpose of settling the dispute 
in question. 

It also directs the judge to fix a time and place for 
hearing and give notice to all members, persons and 
suppliers involved. 

The City of Miller and Ree Electric Cooperative, 
herein called City and Ree, both in the electric distri- 
bution business in or adjacent to the City, became in- 
volved in a dispute as to which was to be the electrical 
supplier of consumers on a tract of land annexed by 
the City. The City filed a petition under Ch. 254, ask- 
ing the senior circuit judge of the Ninth Judicial Cir- 
cuit to assemble the Mediation Board created 
thereby to hear and settle the dispute. Each of them 
selected their local member and these two, with four 
statewide members two representing the S.D. Mu- 
nicipal Electric Association and two representing the 
S.D. Rural Electric Association met with the circuit 



judge for the hearing on the petition. In the mean- 
time Dayton and Carroll Nelson, owners of the an- 
nexed land and consumers of electricity thereon, who 
had requested and contracted for service by Ree, 
filed an application for an alternative writ of prohibi- 
tion against the Board as defendant. Nelsons asserted 
the unconstitutionality of Ch. 254. The City and At- 
torney General intervened. RCP 24. After a hearing, 
the trial court entered a judgement granting the writ 
enjoining the Board form determining the dispute 
between the City and Ree. This result followed the 
trial court's conclusion that the part of Ch. 254 which 
made the circuit judge a member of the Board of Me- 
diation was unconstitutional in that it attempted to 
clothe a member of the judicial department of gov- 
ernment with administrative duties properly exer- 
cised by the executive department. The City 
appealed. 

In considering the question it is important to sin- 
gle out the question that is presented and those which 
are not. The authority of an administrative board to 
exercise legislative, executive or quasi-judicial pow- 
ers is not presented. The difficulty of sifting or cata- 
loging these powers is mentioned by Professor Davis 
in Section 1.09 of his Administrative Law Treatise. . . . 

What is involved is the designation or appoint- 
ment of a circuit judge to act as one member of a 
Board of Mediation of seven members to mediate, 
settle and determine a dispute between two corpora- 
tions as to which is to provide future electrical service 
to the consumers of the territory involved. Prior to 
statehood this court's predecessor, the Territorial 
Court of Dakota, in Champion v. Board of County 
Commissioners, 5 Dak. 416,41 N.W. 739, recognized 
the existence and some of the limitations of our form 
of government when it wrote: 

. . . all the judicial power . . . is expressly con- 
ferred upon the courts. . . . The legislature 
can create no other court; and can confer ju- 
dicial p ~ w e r ,  strictly such,-that which 'de- 
prives of life, liberty, or property,'-upon no 
other tribunal. Quasi judicial pow& involv- 
ing judgment and discretion are often, and 
must necessarily be, exercised by administra- 
tive and executive bodies and officers. A ju- 
dicialpower, as such, can be exercised only by 
the courts. The three great departments of 
the government are intended to be, and 
must be, separate and distinct. The legisla- 
ture has no power to confer a strictly execu- 
tive and administrative or legislative power 
upon the judiciary, and whenever it has 
sought to do so the courts have declared it 
void. . . . The courts hold, and must continue 

to hold, that they cannot and will not exer- 
cise other than judicial power. 

The South Dakota Constitution thereafter 
adopted by the people preserved this distinction by 
Art. I1 which provides: 

The powers of the government of the state 
are divided into three distinct departments, 
the legislative, executive and judicial; and 
the powers and duties of each are prescribed 
by this constitution.' 

Art. V, Section 1 provides the "judicial powers of the 
state . . . shall be vested" in the courts therein men- 
tioned, including the circuit courts: section 14 for the 
jurisdiction and powers of circuit courts and judges 
thereof; section 15 for the election of circuit judges 
and section 18 that writs of error and appeals may be 
allowed from decisions of the circuit courts to the su- 
preme court. This court likewise adopted the reason- 
ing of the Territorial Court by thereafter quoting the 
Champion statements above in Codington County v. 
Board of Com'rs of Codington County, 1927,51 S.D. 
131,212 N.W. 626, and Bandyv. Mickelson, 1950,73 
S.D. 485,44 N.W.2d 341, 22 A.L.R.2d 1129. 

Plaintiffs urge Ch. 254 is violative of the separa- 
tion of powers doctrine implanted in our constitution 
by the provisions heretofore cited and also by Art. V, 
section 35 which provides: 

No judge of the supreme or circuit 
courts shall be elected to any other than a ju- 
dicial office, or be eligible thereto, during 
the term for which he was elected such 
judge. 

Some of the decisions cited by counsel holding a 
judge is prohibited from acting as a member of a 
board were based on specific prohibitions or on con- 
stitutional provisions differing somewhat from our 
own. 

In Abbott v. McNutt, 218 Cal. 225, 22 P.2d 510, 
89 A.L.R. 1109, a statute made it the duty of two 
judges or their nominees to be members of a board of 
five persons to select candidates for the position of 
county manager. The court held the judges were pre- 
cluded from serving on the board under a constitu- 
tional provision declaring they were "ineligible to any 
other office or public employment than a judicial of- 
fice." 

A New York statute authorized the governor to 
direct a justice to conduct an investigation into pro- 
ceedings for removal of a public officer. It was held 
such service of a justice was nonjudicial and prohib- 

'Article I11 vests legislative power in the legislature and Ar- 
ticle IV vests executive power in the governor. 



ited by the constitution which provided judges " 'shall 
not hold any other office or public trust.' " The court 
said the policy is to conserve the time of the judges in 
the performance of their work as judges, and "to save 
them from the entanglements, at times the partisan 
suspicions, so often the result of other and conflicting 
duties." In Re  Richardson, 247 N.Y. 401, 160 N.E. 
655. 

In Local 170, Transport Workers Union of 
America, C.I.O. v. Gadola, 322 Mich. 332,34 N.W.2d 
71, the act named a judge as one of three members 
and chairman of an arbitration board to mediate a la- 
bor dispute. The Michigan constitution provided "No 
person belonging to one department shall exercise 
the powers properly belonging to another," Art. 4, 
section 2, and "Circuit judges shall be elected . . . 
(and) shall be ineligible to any other than a judicial of- 
fice," Art. 7, section 9. The court said the act added a 
new duty not judicial in nature to the office of circuit 
judge and then quoted from Judge Cardozo's 
Richardson opinion, supra, as follows: 

"The statute annexes or seeks to annex 
to the office of a judge, not a temporary 
power to be exhausted by a single act . . . but 
a continuing power to be exercised whenever 
occasion shall arise. . . . As often as the need 
arises, the call is to be met." 

We have quoted those parts of this opinion with ref- 
erence to whether a single act or some length of time 
was involved, for the reason it is apparent the issues 
and duties set out in Ch. 254 do not involve a single 
act and with the hearings will be extensive and time 
consuming. This is apparent from the record and the 
fact that court now has before it four appeals from 
two of the proceedings pending under the act. 

In the New York statute the judge acted alone; 
by the California and Michigan statutes the judges 
acted as minority members of an administrative 
board. Ch. 254, Laws of 1965, likewise makes the cir- 
cuit judge, acting in a nonjudicial capacity, a minority 
member of an administrative board. An examination 
of the act discloses the Mediation Board is created 
"with quasi judicial powers," section 12; that in "act- 
ing as chairman, secretary and a member of the 
Board, the Circuit Judge is not acting in his judicial 
capacity," section 15; and, upon conclusion of the 
hearing, "the Board shall determine its findings and 
decisions by a majority vote recorded in the record," 
section 19. These clauses recognize the fact the judge 
is not acting in his judicial capacity by the declaration 
he is not so acting and that his vote is only as an indi- 
vidual member of the Board acting in a nonjudicial 
capacity. 

Historical and scholarly discussions of the sepa- 
ration of governmental powers appear in State ex rel. 

White v. Barker, 116 Iowa 96,89 N.W. 204,57 L.R.A. 
244, and State ex rel. Young v. Brill, 100 Minn. 499, 
111 N.W. 294,639. It has been said it exists by virtue 
of the organization and the grants of legislative, ex- 
ecutive, and judicial powers to each of the three de- 
partments of government. 16 Am.Jur.Zd, 
Constitutional law, section 212. Our court has recog- 
nized the constitutional separation of powers doc- 
trine and declared it cannot be done away with by 
legislative action. Dunker v. Brown County Board of 
Education, supra. 

The Board created by the act contains seven 
members, i.e., one representative from each of the 
disputants and two members from each of the groups 
or segments involved in the dispute, with the circuit 
judge as the only member without a connection or al- 
legiance to either contender. If a circuit judge on ap- 
peal is limited to and may exercise judicial power only 
and has no power to consider the merits of decisions 
involving the exercise of administrative or legislative 
power as our decisions hold, then it would be an 
anomaly to permit a judge to be a member of such a 
board which exercises nonjudicial power. Codington 
County v. Board of Com'rs. of Codington County, 
supra. Dunker v. Brown County Board of Education, 
supra. Meritorious and important as the challenged 
act may be and mindful of the confidence the legisla- 
ture and sponsors have in the judges designated, we 
must conclude the act, by designating a judge as one 
member of a seven member administrative board, 
violates this separation of powers2 doctrine funda- 
mental to our form of government, for, as the court in 
Local 170, Transport Workers Union of America, C. 
I. 0. v. Gadola, 322 Mich. 332,34 N.W.2d 71, wrote: 

. . . the absolute independence of the judici- 
ary from executive or legislative control is of 
transcendent import. Our form of govern- 
ment cannot be maintained without an inde- 
pendent judiciary; and, if we as a people 
submit to a mingling of governmental power, 
we then accept in fact that which we most ab- 
hor-one-man autocratic control-and the 
constitutional safeguards of our Nation and 
State would then be abrogated. 

As in the Richardson opinion we reach the stage 
of whether, granting that functions nonjudicial may 
not be cast upon a judge so as to impose a duty of ac- 
ceptance, he has a privilege to assume the perform- 
ance of the duty, not in his capacity as a judge-but in 
his private or individual capacity. This latter sugges- 

2This conclusion is supported by the policy announced, if 
not compelled, by the wording of Art. V. section 35, South 
Dakota Constitution, supra. 



tion may seem plausible when first presented. How- 
ever, the reasons given by Judge Cardozo in the 
Richardson opinion demonstrate the choice is not 
given to the judge in the act nor may it constitution- 
ally be made such a choice by him. The Michigan 
court in Gadola so concluded stating, "To argue that 
we may separate a judge as the individual servant of 
the State from a judge sitting as a judicial officer is too 
specious to stand the constitutional test." 34 N.W.2d 
at 78 and see in accord State ex rel. Young v. Brill, 
111 N.W. at 650. 

Section 30 of the act states: 

If any provisions of this act or any 
severable provision of a section of this act, or 
the application of such provision to any per- 
son or circumstance, shall be held invalid the 
remainder of the act or section thereof and 
the application of such provision to persons 
and circumstances other than those as to 
which it is held invalid shall not be affected. 

The doctrine of separability requires the court to up- 
hold any phase of the measure if the legislature 
would have enacted that much without the part the 
constitution rejects. State ex rel. Mills v. Wilder, 73 
S.D. 330, 42 N.W.2d 891. However, as the act re- 
quires a majority vote and it appears the circuit judge 
is the key member of the Board, we conclude the leg- 

islature would not have passed the act without the cir- 
cuit judge as the seventh member. 

We conclude Ch. 254, Laws of 1965, in naming a 
circuit judge as a member of this Mediation Board is 
an attempt to impose nonjudicial duties on him, 
which duties he shares with administrative members 
appointed by the disputants and the executive de- 
partment, which members may overrule his decision 
and thus it violates our constitutional provisions as to 
separation of powers; that his membership is an inte- 
gral part of the operation of the act and the legisla- 
ture would not have passed it without that provision 
as to his membership and therefore the whole act 
must be held unconstitutional. State v. Wilder, 73 
S.D. 330.42 N.W.2d 891. 

This is not to say, as the opinions cited indicated, 
a judge may not perform administrative duties inci- 
dental to the exercise of judicial powers or which have 
some reasonable connection with a judicial purpose 
(Richardson opinion, supra) or which involve a single 
act such as approval of a bond, State ex rel. Patterson 
v. Bates, 96 Minn. 110, 104 N.W. 709, 113 
Am.St.Rep. 612. Nor do we express any opinion 
whether or not a Mediation Board properly consti- 
tuted may determine such disputes under appropri- 
ate guidelines. 

Discussion Notes 
2. Does the "single-act" exception recognized 

1. How does the interference with judicial by the South Dakota court make sense? What 
power in this case differ from that in the preceding other examples are there of such single acts that 
California case? legislatures might require of judges? 



C. Delegation of Legislative Authority 

Under federal constitutional separation of pow- 
ers doctrine, limitations on the delegation of legisla- 
tive authority to administrative agencies are virtually 
non-existent. See Bernard Schwartz, "Of Adminis- 
trators and Philosopher-Kings: The Republic, The 
Laws, and Delegations of Power," Northwestern Uni- 
versity Law Review 72 (September-October 1977): 
445-46. Although some state courts have followed 
this approach, ibid., p. 445 n. 13, it is important to 
note that a number of state courts interpret their 
state constitutional separation of powers doctrine to 
impose strict limits on legislative delegation of 
authority to administrative agencies. See Frank E. 
Cooper, State Administrative Law (Indianapolis: 
Bobbs-Merrill, 1965), 2 vols., 1: 31. 

Department of Business Regulation 
v. National Manufactured Housing 

Federation, Inc. 
370 So.2d 1132 (FIa. 1979) 

BOYD, Justice. 
This appeal is from a judgment of the Circuit 

Court of the Second Judicial Circuit, in and for Leon 
County. It comes directly to use because the trial 
court, in announcing its judgment, declared a state 
law invalid. Art. V, section 3(b)(l), F1a.Com. The 
proceeding was begun when the appellees sought 
declaratory and injunctive relief from the effect of 
chapter 77-49, Laws of Florida. The action was de- 
fended by the governor, the attorney general, and the 
Department of Business Regulation. The plaintiffs 
based their claim for relief upon three grounds: 
that the statute unlawfully delegates legislative 
authority. . . . 

Section 1 of the act contains a recitation of legis- 
lative findings and a statement of the purposes of the 
enactment: 

The Legislature finds that there exists an 
emergency in rental accommodations in mo- 
bile home parks. The Legislature further 
finds that this condition, coupled with the in- 
ordinate expense of relocating a mobile 
home causes tenants in such parks to be 
placed in an unequal bargaining position 
with respect to increases in charges imposed 
by the owners or managers of such parks. 
The Legislature further finds that this in- 
equality can only be alleviated by the enact- 
ment of reasonable legislative restraints 
which provide both a reasonable return [on] 
a park owner's investment and a safeguard to 
tenants against exorbitant rental or service 
charges. 

To accomplish this purpose, section 4 of the act cre- 
ates the State Mobile Home Tenant-Landlord Com- 
mission to regulate rental increases in mobile home 
parks. The commission is placed within the Depart- 
ment of Business Regulation. 

Section 8 sets out the essence of the regulatory 
scheme. Subsection (1) provides that if a park owner 
proposes a charge increase, in the form of an increase 
in rent or service charges or a decrease in service, "in 
any calendar year in excess of the net United States 
Department of Labor Consumer Price Index in- 
creases since the last rental increase," thcn, upon pe- 
tition of fifty-one percent of the park tenants the 
commission is required to act. It is to hold a hearing to 
determine whether the charge increase is "uncon- 
scionable or not justified under the facts and circum- 
stances of the particular situation." Subsection (2) 
provides a list of certain costs that may be passed on 
to the tenants if they are reasonable and justified. 



Subsection (3) provides that by November 1 of the 
year preceding a charge increase, the park owner 
must notify the tenants of the proposed amount of 
any increase. Without notice no increase is to be al- 
lowed. 

Section 9, subsection (I), requires that the hear- 
ings be held in accordance with chapter 120, Florida 
Statutes (1977), the Administrative Procedure Act, 
and gives the commission the power to rule on a con- 
tested charge increase in one of four ways. It shall re- 
quire the owner "to either reduce the rental or 
service charges to a rate set by the commission, to 
continue rental or service charges as they existed un- 
der the former lease or agreement, to increase the 
rental or service charges to a rate set by the commis- 
sion or to increase the rental or service charges" to 
the rate proposed by the owner. 

Section 9, subsection (2). gives the conlmission 
power to adopt rules governing its proceedings and 
directs the commission to adopt rules providing that 
increases collected but subsequently held to 6e  un- 
authorized "shall be either returned to the tenants or 
credited toward future rental charges." 

Section 11 permits appeal of the decisions of the 
conlmission to circuit court. An increase approved by 
the commission, however, is to be paid by the tenant. 
If the increase is overturned on appeal, it is to be re- 
turned or credited. If the park owner appeals, then 
the proposed charge, even if disapproved by the com- 
missions, must be paid but is to be deposited in the 
court registry. The court is authorized to make dis- 
bursements of such funds to the park owner pending 
the appeal if the owner is in danger of suffering hard- 
ship, such as losing the premises. 

The commission, under the legislative plan, is to 
be composed of seven members, including two mo- 
bile home park owners or operators, two mobile 
home park tenants, and three members of the gen- 
eral public. 

For the following two reasons, we hold that the 
circuit court was correct in ruling that chapter 77-49 
is unconstitutional. 

The court held that subsections (l)(a) and (2)(a) 
of section 83.784, Florida Statutes (1977), unlawfully 
delegate legislative power to an administrative body. 
As was made abundantly clear by our decision in 
Askew v. Cross Key Wutem*ays, Nos. 52,251-52,252 
(Fla. Nov. 22, 1978), announced in an opinion by Jus- 
tice Sundberg, the doctrine against delegation of leg- 
islative power is of continuing vitality in Florida. We 
held that the legislature rnust take heed of article 11, 
section 3, Florida Constitution, which provides: "The 
powers of the state government shall be divided into 
legislative, executive and judicial branches. No per- 
son belonging to one branch shall exercise any pow- 
ers appertaining to either of the other two branches 

unless expressly provided herein." The opinion ex- 
plained why strict adherence to the above constitu- 
tional admonition is imperative: 

A corollary of the doctrine of unlawful 
delegation is the availability of judicial re- 
view. In the final analysis it is the courts, 
upon a challenge to the exercise or nonexer- 
cise of administrative action, which must de- 
termine whether the administrative agency 
has performed consistently with the man- 
date of the legislature. When legislation is so 
lacking in guidelines that neither the agency 
nor the courts can determine whether the 
agency is carrying out the intent of the legis- 
lature in its conduct, then, in fact, the agency 
becomes the lawgiver rather than the admin- 
istrator of the law. 
Askew v. Cross Key Waterways, slip. op. at 
9-10. 

The interests of a mobile home park owner and a 
mobile home park tenant necessarily compete. Simi- 
lar to the posture of a buyer and seller in the commer- 
cial are&, a mobile home park tenant has as his goal 
affordable living accommodations, while a park 
owner endeavors to maximize his profits. Rent con- 
trol legislation seeks a balance between these com- 
peting interests by stabilizing rentals under 
emergency conditions in order to prevent extor- 
tionate increases in rent resulting from housing 
shortages, while at the same time allowing landlords 
a fair and equitable return upon their investments. 
City of Miami Beach v. Forte Towers, Inc., 305 So.2d 
764 (Fla.1974) (Dekle, J., concurring specially). Be- 
cause of the fundamental nature of these concerns 
and the pervasiveness of mobile home living in Flor- 
ida, the boint where rent control legislation strikes 
this balance is undoubtedly of great public moment. 

The criteria for determining the validity of rental 
or service charge increases in subsections (l)(a) and 
(2)(a) of section 83.784 are constitutionally defective 
because they charge the commission with the funda- 
mental legislative task of striking this balance be- 
tween mobile home park owner and mobile home 
park tenant, without any meaningful guidance. See 
Askew v. Cross Key Waterways, slip op. at 10. The sub- 
sections provide: 

(l)(a) Upon petition of 51 percent of the 
tenants of any dwelling units in a mobile 
home park who will be subject to a rental or 
service charge increase or a decrease in serv- 
ices in any calendar year in excess of the net 
United States Department of Labor Con- 
sumer Price Index increases since the last 
rental increase, the commission shall hold a 



hearing at the mobile home park or at such 
other facility selected by the commission, so 
long as it is reasonably accessible to all par- 
ties, at a date to be set by the commission, to 
determine whether or not the rental or serv- 
ice charge increase or a decrease in services 
is so great as to be unconscionable or not jus- 
tified under the facts and circumstances of 
the particular situation. 

(2)(a) The increased costs to the owner of a mo- 
bile home park attributable to: 

1. Increases in utility rates; 
2. Property taxes; 
3. Fluctation [sic] in property value; 
4. Governmental assessments; 
5. Cost of living increases attributable to and 

relevant to incidental services, normal repair, and 
maintenance; and 

6. Capital improvements not otherwise promised 
or contracted for may be passed on to the tenants or 
prospective tenants in the form of increased rental or 
service charges if such increases are reasonable and 
justified under the facts and circumstances of the par- 
ticular case. The terms "unconscionable or not justi- 
fied under the facts and circumstances" in (l)(a), and 
the terms "reasonable and justified under the facts 
and circumstances of the particular case" in (2)(a), 
are not accompanied by any standards or guidelines 
to aid a court or administrative agency in ascertaining 
the true legislative intent underlying the act. The leg- 
islature may have wanted to afford the word "uncon- 
scionable" in (l)(a) a liberal construction, so as to 
circumscribe narrowly a park owner's ability to pass 
on costs to tenants beset by inflation. As written, the 
act gives no hint whether this is a correct interpreta- 
tion. It is thus left to the "unbridled discretion or 

whim"l2 of the commission to formulate basic legisla- 
tive policy. . . . 

Moreover, "unconscionability" is a term which 
has meaning in the context of an equitable proceed- 
ing in our courts between two adverse parties. A 
chancellor sitting in equity is guided in the exercise of 
his discretion in this regard by sound principles of law 
which have been articulated and applied on a case-by- 
case basis over a long period of time during the devel- 
opment of our rich common law heritage. . . . No such 
guiding principles are supplied by the legislature 
here. Furthermore, the joining of that term with the 
phrase "or nor justified under the facts and circum- 
stances of the particular situation" makes the legisla- 
tive standard even more nebulous. 

In Sarasota County v. Barg, this Court invalidated 
portions of the act creating the Manasota Key Con- 
servation District. Employing language similar to 
that contained in section 83.784, the act prohibited 
"undue or unreasonable dredging, filling or distur- 
bance of submerged bottoms," as well as "unreason- 
able destruction of natural vegetation." In finding the 
above provisions violative of article 11, section 3, Flor- 
ida Constitution, the Court stated: 

The Act does not contain any standards 
or guidelines to aid any court or administra- 
tive body in interpreting these terms. The 
determination of what conduct falls within 
the proscription of these ambiguous provi- 
sions is left to the unbridled discretion of 
those responsible for applying and enforcing 
the Act. This amounts to an unrestricted 
delegation of legislative authority. . . . 

302 So.2d at 742. 

See also City of Miami Beach v. Fleetwood Hotel. Inc., 

12Dickinson, v. State, 227 S0.U 36, 37 (Fla.1969). 

Discussion Notes 
1. In Askew v. Cross Key Waterways, 372 So.2d 

913 (Fla. 1978), which was relied on in the instant 
case, the Florida Supreme Court noted: 

It should be noted that Article 11, Section 
3, Florida Constitution, contrary to the 
Constitutions of the United States and 
the State of Washington, does by its sec- 
ond sentence contain an express limita- 
tion upon the exercise by a member of 
one branch of any powers appertaining to 
either of the other branches of govern- 
ment. 

Accordingly, until the provisions of 
Article 11, Section 3 of the Florida Consti- 
tution are altered by the people we dcem 
the doctrine of nondelegation of legisla- 
tive power to be viable in this State. 

372 So. 2d at 924,925. 

2. Does this view necessarily follow from the 
specific textual inclusion of the separation of pow- 
ers doctrine? Read the next case with this question 
in mind. 



Brown v. Heymann 
61 N. J. 1, 297 A.2d 572 (1972) 

WEINTRAUB, C. J. 
This case involves the Reorganization Plan for 

the Department of Labor and Industry adopted by 
the Governor under the Executive Reorganization 
Act of 1969, N.J.S.A. 52: 14C-1 et seq. . . . 

Plaintiffs attack the constitutionality of the reor- 
ganization act. Under that act, the Governor is 
authorized to prepare a reorganization plan and de- 
liver it to both houses of the Legislature, N.J.S.A. 52: 
14C-4. A plan will take effect unless both houses 
shall within 60 days after such delivery pass a concur- 
rent resolution "stating in substance that the Legisla- 
ture does not favor the reorganization plan," 
N.J.S.A. 52: 14C-7(a). The plan, if not thus disap- 
proved, "shall have the force and effect of law" and 
will be published with the public laws, N.J.S.A. 52: 
14C-7(c). The reorganization act further provides 
that all acts or parts of acts "inconsistent . . .with a re- 
organization plan adopted hereunder, are, to the ex- 
tent of such inconsistency, hereby repealed." N.J.S.A 
52: 14C-11. 

Plaintiffs . . . contend also that under the reor- 
ganization act the Governor would exercise legisla- 
tive power in violation of Art. 111, 1, which reads: 

The powers of the government shall be 
divided among three distinct branches, the 
legislative, executive, and judicial. No per- 
son or persons belonging to or constituting 
one branch shall exercise any of the powers 
properly belonging to either of the others, 
except as expressly provided in this Constitu- 
tion. 

Plaintiffs do not say the delegation to the Gover- 
nor of authority to adopt a reorganizat?on plan is de- 
fective for lack of adequate standards for the exercise 
of the delegated power. The standards are plainly 
sufficient. They are found in the statement of the 
purposes to be achieved, N.J.S.A. 52: 14C-2(a), and 
in the specification of what a reorganization plan may 
do, N.J.S.A. 52: 14C-4(a), and may not do, N.J.S.A. 
52: 14C-6(a). Rather plaintiffs contend the power to 
reorganize is nondelegable, that is, it must be exer- 
cised by the Legislature itself, and perhaps also that 
the reservation of the authority in both houses to dis- 
approve a plan renders invalid a delegation of power 
which, but for that reservation, would be constitu- 
tionally permissible. 

Our statute, as the statement annexed to the bill 
reveals, was patterned upon the federal Executive 
Reorganization Act, 5 U.S.C.A. section 901 et seq. 
There, too, the chief executive is authorized to pre- 
pare plans for reorganizations within his branch of 
government, to become effective unless disapproved 
by either house of the Congress rather than by both 
houses as under the New Jersey statute, 5 U.S.C.A. 
section 906 (a). 

The constitutionality of the federal act was sus- 
tained by three-man courts. . . . 
In both cases, the United States Supreme Court 
found it unnecessary to pass upon the constitutional 
issue. The question has not since been raised. It is 
safe to say the constitutionality of the federal statute 
is now accepted. 

Apparently the only other opinion involving such 
statutes is Opinion of the Justices, 96 N.H. 517, 83 
A.2d 738 (Sup.Ct. 1950). There the Governor called 
for an advisory opinion as to the constitutionality of 
the New Hampshire executive reorganization act. 
The statute, as revealed by the opinion, was the same 
as ours in relevant aspects. The New Hampshire 
court split 3 to 2, the majority finding the statute tobe 
invalid. 

Plaintiffs would distinguish the federal cases 
cited above upon still another approach. They point 
out that although the Federal Constitution vests the 
"legislative Powers"in the Congress, Art. I, section 1, 
and the "executive Power" in the President, Art. 11, 
section 1, and the "judicial Power" in the Supreme 
Court and the inferior courts created by the Con- 
gress, Art. 111 section 1, the Federal Constitution 
does not expressly call for a division of the total 
power "among three distinct branches" as does Art. 
111, section 1, of the State Constitution quoted above, 
or explicitly bar, as does that provision of the State 
Constitution, a person belonging to or constituting 
one branch from exercising any of the powers prop- 
erly belonging to either of the other branches. Plain- 
tiffs say that our Constitution is therefore more 
restrictive and sufficiently so to prevent the delega- 
tion here involved even though a like delegation by 
the Congress may not offend federal organic law. 

There is no indication that our State Constitu- 
tion was intended, with respect to the delegation of 
legislative power, to depart from the basic concept of 
distribution of the powers of government embodied 
in the Federal Constitution. It seems evident that in 
this regard the design spelled out in our State Consti- 
tution would be implied in constitutions which are 
not explicit in this regard. . . .We have heretofore said 
our State Constitution is "no more restrictive" in this 
respect that the Federal Constitution. Shelton Col- 



lege v. State Board of Education, 48 N.J. 501, 518, 
226 A.2d 612 (1967). Indeed in our State the judiciary 
has accepted delegations of legislative power which 
probably exceed federal experience. Massett Build- 
ing Co. v. Bennett, 4 N.J. 53, 59-61, 71 A.2d 327 
(1950); In re Schragger, 58 N.J. 274, 278-279, 277 
A.2d 212 (1971). Hence the federal precedents can- 
not be discounted upon the thesis plaintiffs advance. 

Chief Justice Marshall noted that "The line has 
not been exactly drawn which separates those impor- 
tant subjects, which must be entirely regulated by the 
legislature itself, from those of less interest, in which 
a general provision may be made, and power given to 
those who are to act under such general provisions to 
fill up the details." Wayman v. Southard, 10 Wheat. 
1, 43, 6 L.Ed. 253, 263 (1825). If the line could be 
drawn, surely it would move in response to the grow- 
ing complexity of government. 

For present purposes, we think it enough to ask 
whether the statute so enhances the executive power 
as to threaten the security against aggregated power 
which the separation-of-powers doctrine was de- 
signed to provide. We must assume the Legislature 
found there is no such threat, and we must accept 
that evaluation unless it is plainly wrong. We cannot 
say it is. We note that the Governor is limited to rear- 
ranging what already exists. He  is not empowered to 
decide what new or different authority should be 
vested in his branch of government. N.J.S.A. 52: 
14C-4(a) provides that the legislative objectives may 
be accomplished by transfer or abolition of the whole 
or a part of any agency or its functions; or by consoli- 
dation, merger or coordination of agencies or their 
functions; or by authorization of an officer to dele- 
gate his functions. Even within that prescribed area, 
the statute confines the delegated authority by pro- 
viding that a reorganization plan may not create a 
new principal department in the executive branch or 
abolish a principal department or consolidate two or 
more of them; or extend the life of an agency; or 
authorize an agency to exercise a function not then 
expressly authorized by law; or increase the term of 
an office. N.J.S.A. 52: 14C-6(a). We need not saya re- 
organization statute could not go further. We note 
the limitations in the statute to explain our finding 
that the statute as it stands is not vulnerable. 

It was for the legislature to decide whether to 
delegate the power or to attempt itself to initiate 
plans of reorganization. The Legislature declared the 
purposes to be achieved by reorganization plans "may 
be accomplished in great measure by proceeding un- 
der this act, and can be accomplished more speedily 
thereby than by the enactment of specific legisla- 
tion." N.J.S.A. 52: 14C-2(b). There being authority to 
delegate the legislative power, it does not rest with us 
to quarrel with the legislative decision to make the 
delegation. 

Plaintiffs assail the wisdom of certain aspects of 
the reorganization plan here involved. But the consti- 
tutionality of the statute does not turn upon whether 
a plan is wise or unwise in a judge's view. We cannot 
condemn the statute because mistakes might be 
made under its auspices. The responsibility for such 
policy decisions rests with the other branches of gov- 
ernment, and this because of the very doctrine of 
separation of powers upon which plaintiffs rely. 

It is well to repeat that while the doctrine of 
separation of powers is designed to prevent a single 
branch from claiming or receiving inordinate power, 
there is no bar to cooperative action among the 
branches of government. On the contrary, the doc- 
trine necessarily assumes the branches will coordi- 
nate to the end that government will fulfill its 
mission. In re Zicarelli, 55 N.J. 249, 264-265, 261 
A.2d 129 (1970), affirmed, 406 U.S. 472, 92 S.Ct. 
1670,32 L.Ed.2d 234 (1972). The statute before us is 
not unique in thus delegating power to the head of 
another branch. The Congress has provided since 
1789 that the federal judiciary shall have the power to 
prescribe rules of procedure. 28 U.S.C.A. sections 
2071, 2072, 2075; 18 U.S.C.A. sections 3771, 3772. 
The constitutionality of that delegation was readily 
accepted long ago. Wayman v. Southard, supra, 10 
Wheat. at 42-43,6 L.Ed. at 262-263 (1825). Mention 
may also be made of N.J.S.A. 2A: 84A-33 et seq., 
which provides that the State Supreme Court may 
adopt rules dealing with the admission or rejection 
evidence, subject to disapproval by joint resolution of 
the Legislature signed by the Governor, N.J.S.A. 2A: 
84A-36. 

Discussion Notes Preventing Judicial Impotence," Florida State 
Universi~ Law Review 8 (Winter 1980): 43. 

1. Does the presence of an explicit, textual 2. For a case exploring the relationship be- 
reference to separation of powers seem to influ- tween legislative guidelines or standards for ad- 
ence the Florida court? The New Jersey Court? ministrative agency action, on the one hand, and 
For a comparison of the Florida and New Jersey procedural safeguards for agency decisions, on the 
approaches see Robert W. Martin Jr., "Legislative other hand, see Westervelr v, Natural Resources 
Delegations of Power and Judicial Review- Comm., 263 N.W.2d 564 (Mich.1978). 



Fink v. Cole 
302 N.Y. 216,97 N.E.2d 873 (1951) 

LEWIS, Judge. 
An appeal in each of the two proceedings cap- 

tioned above presents for our decision a challenge to 
the constitutionality of section 7512 of McKinney's 
Unconsolidated Laws (Laws 1936, c. 440 section 9-b, 
added by Laws 1934, c. 310, section 5, as amended) 
which purports to delegate to The Jockey Club, a 
private corporation, certain powers which the appel- 
lant asserts the Legislature may not delegate within 
the framework of the Federal and State Constitu- 
tions. . . . 

Insofar as appears from the records before us 
The Jockey Club's corporate charter has at no time 
empowered it to grant licenses of any kind. The only 
authority for the licensing power exercised by The 
Jockey Club came with the enactment of section 5 of 
chapter 310 of the Laws of 1934. . . . Under authority 
which had its origin in the statute, L.1934, ch. 310, 
section 5, as amd., The Jockey Club, a private corpo- 
ration for the purpose-as declared by the Legisla- 
ture-of ". . . maintaining a proper control over race 
meetings conducted pursuant to section seven of this 
act [Unconsol. Laws section 75081" was authorized to 
"license owners, trainers and jockeys at running 
races. . . ." Under section 7508 id. the Legislature 
provided further that "Every such license shall contain 
a condition that all running races or race meetings 
conducted thereunder shall be subject to the reasonable 
rules and regulations from time to time prescribed by the 
Jockey Club, a corporation organized under the laws of 
the state of New York. . . ." (Emphasis supplied.) The 
rules prescribed by The Jockey Club are known as the 
"Rules of Racing" of which "Rule 34," bearing the 
caption "Powers of the Stewards of The Jockey 
Club," provides in part as follows: 

"34.(a) The Stewards of The Jockey Club shall 
have power, at their discretion, to grant licenses to 
Owners, Trainers and Jockeys and to such other per- 
sons, exercising their occupations or employed at 
race meetings as the State Racing Commission may 
determine to require a license from The Jockey Club; 
and such Stewards may revoke or suspend such li- 
censes in accordance with the then existing laws of 
the State of New York. Every such license issued by 
The Jockey Club shall provide that the licensee shall 
comply with the Rules and Regulations of the Com- 
mission and these Rules of Racing, and that violation 
thereof may be punished by fine, suspension of the 
privileges accorded thereby, or revocation of the li- 
cense. No license shall be issued by said Stewards to a 

person shown to the sati$action of said Stewards to be 
engaged, or to have been engaged in practices detri- 
mental to the best interests of racing, including book- 
making or pool-selling, or to anyone so shown to be or 
to have been connected with any such person in any 
such practice, provided that, in cases in which the 
Stewards shall find that such occupation or connec- 
tion has ceased for a sufficiently long period of time, 
they may, in their discretion, issue such license. Nor 
shall a license be issued by said Stewards to a person 
so shown to be undesirable orfinancially irresponsible or 
otherwise unqualified. 

"(b) Upon application to the State Racing Com- 
mission of a person whose license has been refused or 
revoked, made within such period as may be pre- 
scribed by the then existing laws of the State of New 
York, such person shall be entitled to a prompt hear- 
ing before a joint session of the State Racing Com- 
mission and two Stewards of The Jockey Club in 
accordance with said laws, which joint session, acting 
as a board, shall take final action thereon. 

"The State Racing Commission and two Stew- 
ards of The Jockey Club at a joint session, and acting 
as a board, shall have the power to suspend and/or re- 
voke any license granted under Rule 34(a) after giv- 
ing a licensee a reasonable opportunity to be 
heard. . . ." (Emphasis supplied.) 

It thus appears that for the declared purpose of 
maintaining a proper control over race meetings 
within the State, the Legislature by sections 7512 and 
7508 of the Unconsolidated Laws (supra) has dele- 
gated to The Jockey Club the power to license horse 
owners, trainers and jockeys at running races and, as 
an incident to that licensing power and under subdivi- 
sion (a) of rule 34 of The Jockey Club's "Rules of 
Racing," the stewards of that club are authorized to 
grant such licenses "at their discretion." In fact, in the 
exercise of the broad discretion vested in them in the 
issuance of licenses-essentially a sovereign power- 
the stewards are officers of The Jockey Club who are 
neither chosen by, nor responsible to the State gov- 
ernment. They are not sworn as public officers, nor 
are they removable as such. 

The respondents rely chiefly upon Grannan v. 
Westchester Racing Ass'n. 153 N.Y. 449, 47 N.E. 
896. There this court ruled that the Westchester Rac- 
ing Association could lawfully exclude from its track 
the plaintiff who admitted he had bribed a jockey and 
had thereby violated one of the association's rules. In 
that case, however, the Westchester Racing Associa- 
tion was licensed pursuant to statute, L.1895, ch. 570, 
by the State Racing Commission-a governmental 
administrative body-rather than by a private corpo- 
ration such as The Jockey Club. Accordingly, that 
case can hardly be invoked as authority for a view con- 
trary to that indicated herein. 



We are told that benefits of great worth to the 
maintenance of proper control over race meetings 
and to the improvement of the breed of horses have 
been derived from action by The Jockey Club. Even 
assuming that fact we are mindful that ". . . nothing is 
more certain than that beneficent aims, however 
great or well directed, can never serve in lieu of con- 
stitutional power." Carter v. Carter Coal Co., 298 
U.S. 238, 291, 56 S.Ct. 855, 864, 80 L.Ed. 1160. 

In our view the delegation by the Legislature of 
its licensing power to The Jockey Club, a private cor- 

Discussion Notes 
1. See also Group Health Insurance of New Jer- 

seyv. Howell, 40 N.J. 436,193 A.2d 103 (N.J. 1963); 
State Bd. of Chiropractic Examiners v. Life Fellow- 
ship of Pennsylvania, 441 Pa. 293, 272 A.2d 478 
(1971); Louis L. Jaffe, "Law Making By Private 
Groups," Harvard Law Review 51 (December 
1937): 201. 

poration, is such an abdication as to be patently an 
unconstitutional relinquishment of legislative power 
in violation of section 1 of article I11 of the Constitu- 
tion of this State which provides: "The legislative 
power of this State shall be vested in the Senate and 
assembly. . . . " 

Even if the Legislature's power to license had 
been delegated to a governmental agency, the statute 
now challenged would have to be stricken down for 
lack of guides and proper standards. . . . 

2. Fink v. Cole and other similar cases are dis- 
cussed and analyzed in Note, "The State Courts 
and Delegation of Public Authority to Private 
Groups," Harvard IawReview 67 (June 1954): 1398. 
See also Note, "Delegation of Power to Private 
Parties," Columbia Law Review 37 (March 1937): 
447. 

People ex rel. Thomson v. Barnett 
344 Ill. 62,176 N.E. 108 (1931) 

We hold that, under the Constitution of Illinois, 
the General Assembly is the sole depository of the 
legislative power of the state; that it has no power to 
delegate its general legislative power, and may not 
refer a general act of legislation to a vote of the peo- 
ple of the state to decide whether it shall have effect 
as a law except where the Constitution requires such 
reference; that the rule against the delegation of leg- 

islative power is not violated by vesting in municipal 
corporations, certain powers of legislation on sub- 
jects of purely local concern connected with their mu- 
nicipal affairs, nor by local option laws the 
application of which to particular localities is made 
dependent upon their adoption by the voters of such 
localities, and that the act of June 14,1929, to amend 
section 2 of an act to authorize judges of courts of re- 
cord to appoint jury commissioners, and prescribing 
their powers and duties, is an unconstitutional dele- 
gation of legislative powers, and had no effect to 
change the Jury Commissioners Act or to authorize 
the selection of women as jurors. 

Discussion Notes ple," University of Pennsylvania Law Review 80 (No- 
vember 1931): 129. 

1. This case is discussed in "Constitutional 2. For the contrary view, see Hudspeth v. 
Law-Delegation of Legislative Power to the Peo- Swayze, 85 N.J.L. 592, 89 A. 780 (1914). 

The Supreme Judicial Court of Massachusetts, 
in In re Municipal Suffrage to Women, 160 Mass. 586, 
36 N.E. 488 (1894), had taken the same position as 11- 
linois. Justice Oliver Wendell Holmes, Jr., however, 
filed the following opinion: 

To the Honorable 
the House of Representatives of the 
Commonwealth of Massachusetts. 

In reply to your order, I respectfully submit the 
following answer: 

If the questions proposed to the justices came be- 
fore us as a court, and I found myself unable to agree 
with my brethren, I should defer to their opinion, 
without any intimation of dissent. But the under- 
standing always has been that questions like the pre- 
sent are addressed to us as individuals, and require an 
individual answer. 

It is assumed in the questions that the legislature 
has power to grant women the right to vote in town 
and city elections. I see no reason to doubt that it has 
that power. 

1. I admit that the constitution establishes a rep- 
resentative government, not a pure democracy. It es- 
tablishes a general court, which is to be the 



law-making power. But the question is whether it 
puts a limit upon the power of that body to make laws. 
In my opinion, the legislature has the whole law-mak- 
ing power, except so far as the words of the constitu- 
tions, expressly or impliedly, withhold it; and I think 
that, in construing the constitution, we should re- 
member that it is a frame of government for men of 
opposite opinions, and for the future, and therefore 
not hastily import into it our own views, or unex- 
pressed limitations derived merely from the practice 
of the past. I ask myself, as the only question, what 
words express or imply that a power to pass a law sub- 
ject to rejection by the people is withheld? I find none 
which do so. The question is not whether the people 
of their own motion could pass a law without any act 
of the legislature. That, no doubt, whether valid or 
not, would be outside the constitution. So, perhaps, 
might be a statute purporting to confer the power of 
making laws upon them. But the question, put in a 
form to raise the fewest technical objections, is 
whether an act of the legislature is made unconstitu- 
tional by a proviso that, if rejected by the people, it 
shall not go into effect. If it doesgo into effect, it does 
so by the express enactment of the representative 
body. I see no evidence in the instrument that this 
question ever occurred to the framers of the constitu- 
tion. It is but a short step further to say that the con- 
stitution does not forbid such a law. I agree that the 
discretion of the legislature is intended to be exer- 
cised. I agree that confidence is put in it as an agent. 
But I think that so much confidence is put in it that it 
is allowed to exercise its discretion by taking the opin- 
ion of its principal, if it thinks that course to be wise. It 
has been asked whether the legislature could pass an 
act subject to the approval of a single man. I am not 
clear that it could not. The objection, if sound, would 
seem to have equal force against all forms of local op- 
tion. But I will consider the question when it arises. 
The difference is plain between that case and one 

where the approval required is that of the sovereign 
body. The contrary view seems to me an echo of 
Hobbes' theory that the surrender of sovereignty by 
the people was final. I notice that the case from which 
most of the reasoning against the power of the legis- 
lature has been taken by later decisions states that 
theory in language which almost is borrowed from the 
Leviathan. Rice v. Foster, 4 Har. (Del.) 479, 488. 
Hobbes urged his notion in the interest of the abso- 
lute power of King Charles I., and one of the objects 
of the constitution of Massachusetts was to deny it. I 
answer the first question, "Yes." I may add that, while 
the tendency of judicial decision seems to be in the 
other direction, such able judges as Chief Justices 
Parker, of Massachusetts, Dixon, of Wisconsin, Red- 
field, of Vermont, and Cooley, of Michigan, have ex- 
pressed opinions like mine. 

2. If the foregoing view of the power of the legis- 
lature is right, I am of opinion that the second ques- 
tion also should be answered, "Yes." I find nothing 
which forbids the legislature to establish a local op- 
tion upon this point, any more than with regard to the 
liquor laws. Under the circumstances, I do not argue 
this or the following question at length. 

3. The act suggested by the third question is open 
to the seeming objection that it might take a part of 
their power out of the hands of the present posses- 
sors, without their assent, except as given by their 
representatives. But if, as I believe, the legislature 
could give to women the right to vote, if they accepted 
it by a preliminary vote, and could impose as a second 
condition that the grant should not be rejected by the 
voters of the commonwealth, I do not see why it 
might not combine the two conditions into one, al- 
though, as a result, the grant might become a law 
against the will of a majority of the male voters. I an- 
swer this question, also " ~ e s . "  

OLIVER WENDELL HOLMES, Jr. 

Discussion Notes 
1. May the legislature condition the effective- 2. Why would a legislature want to submit a 

ness of a law upon the approval at a referendum of statute providing women with voting rights or the 
an amendment to the state constitution that would right to serve on juries to a vote of "the people"? 
remove some limitation on the enactment of such 3. Consider the materials in Chapter 9, Sec- 
a law? See Ammerman v. Markham, 222 So.2d 423, tion D. 
426-27 (Fla. 1969). 





Chapter 7 

The State Judicial Branch 



A. Introduction 

The range of powers allocated to the judicial 
branch under state constitutions differs both quanti- 
tatively and qualitatively from the "judicial power" 
enumerated in Article 111 of the federal Constitution. 
The United States Supreme Court does, of course, 
have "supervisory" power over the federal courts. 
Alfred Hill, "The Bill of Rights and the Supervisory 
Power," Columbia Law Review 69 (Februa~y 1969): 
181. The range of policy-making powers of state su- 
preme courts, however, goes far beyond this type of 
supervisory power. 

For an exhaustive review of the evolution of state 
supreme courts and the nature of their workload and 
opinions, see Robert A. Kagan, Bliss Cartwright, 
Lawrence M. Friedman, and Stanton Wheeler, "The 
Evolution of State Supreme Courts," Michigan Law 
Review 76 (May 1978): 961; "The Business of State 
Supreme Courts, 1870-1970," Stanford Law Review 
30 (November 1977): 121; "State Supreme Courts: A 
Century of Style and Citation," Stanford Law Review 
33 (May 1981): 773; and "Do the 'Haves' Come Out 
Ahead? Winning and Losing in State Supreme 
Courts, 1870-1970," Law and Society Review 21 (No. 3 
1987): 403. Recent books concerning a range of issues 
on state supreme courts include G. Alan Tarr and 
Mary Cornelia Aldis Porter, State Supreme Courts in 
State and Nation (New Haven, Yale University Press, 
1988); State Supreme Courts: Policymakers in the Fed- 
eral System, eds. Mary Cornelia Porter and G. Alan 
Tarr (Westport, Conn.: Greenwood Press, 1982). 

One of these studies concluded that state su- 
preme court justices 

. . . have come to view their role less con- 
servatively. They seem to be less concerned 
with the stabilization and protection of prop- 
erty rights, more concerned with the individ- 
ual and the downtrodden, and more willing 
to consider rulings that promote social 
change. 

"The Business of State Supreme Courts," 155. 

One of the most important innovations in state 
court structure in the Twentieth century is the advent 
of intermediate appeals courts, which are often the 
courts of last resort for many matters, thereby freeing 
state supreme courts from some of the pressure of 
caseloads. See generally, Project, "The Effect of 
Court Structure on State Supreme Court Opinions: 
A Re-Examination," Stanford Law Review 33 (May 
1981): 951; Note "Courting Reversal-The Supervi- 
sory Role of State Supreme Courts," Yale Law Jour- 
nal 87 (May 1978): 1191. For an in-depth study of the 
Florida District Courts of Appeal, see John M. 
Scheb, "Florida's Courts of Appeal: Intermediate 
Courts Become Final," Stetson Law Review 13 (Spring 
1984): 479. 

William F. Swindler, 
"Seedtime of an American Judiciary: 

From Independence to the Constitution'' 

William and Mary Law Review 
17 (Spring 1976): 503. 

O 1976 William and Mary Law Review. 
Reprinted by permission. 

The Closing of the Royal Courts 
In the increasing disputes between the colonies 

and the mother country preceding the war for inde- 
pendence, the nature of law and of the courts in Brit- 
ish North America periodically came into question. 
Colonial leaders pointed retrospectively to the as- 
sumption, embodied in the earliest colonial charters, 
that the common law, modified to apply to the local 
needs of each settlement or "plantation," was the 
root stock of American jurisprudence. Once the issue 
of the authority of the common law in the colonies 
was belatedly raised, English authorities countered 
with the declaration that neither the common law nor 



the English Constitution followed the flag except as 
England decreed. Essentially, this was the impasse on 
which the hope of avoiding revolution ultimately per- 
ished. 

Although their authority to do so might be called 
into question, the colonies proceeded to adopt or 
adapt the common law, setting up systems of courts 
resembling the judicial structure remembered from 
England, but modified to the needs of each c ~ l o n y . ~  
Whatever the particular variations at the level of 
courts of first instance, one feature of the colonial ju- 
dicial system was consistent: appeals lay from each 
colony directly to the Privy Council in L ~ n d o n . ~  Thus, 
when independence was declared, that appellate sys- 
tem became extinct for practical purposes. A new 
state constitution might undertake to create a new in- 
ternal judicial system, both trial and appellate, but it 
could not fill completely the vacuum left by the de- 
funct system of royal justice; beyond the individual ju- 
risdiction of the state, there was no judicial 
machinery for the settlement of issues involving in- 
terstate and international questions. 

The Declaration of Independence finalized the 
suspension of royal administration of justice in the 
colonies, but when that instrument was adopted by 
the Second Continental Congress in the summer of 
1776, the royal courts had been closed for varying pe- 
riods of time. The Massachusetts Government Act of 
17745 had reorganized the administration of justice in 
that recalcitrant province, and the action of the pro- 
vincial ad hoc assembly that responded to the parlia- 
mentary coercion marked the effective end of the 
royal court system in the colony. In the fall of 1775 
Lord Dunmore extinguished the royal court system in 
Virginia by placing the colony under martial law. In- 
deed, the actions of all the colonies the previous win- 
ter, in assembling to elect delegates to the Second 
Continental Congress, had evidenced the end of the 
royal system. 

Once before, in the Stamp Act crisis, the courts 
had closed their doors and suspended b ~ s i n e s s . ~  The 
finality of the break with England led to similar ac- 
tion; in Virginia the last session of the colonial assem- 
bly, acting in response to Dunmore's general sus- 
pension of civil power, pronounced it impossible for 
the civil courts to continue. Eighteen months later, 

3Among various studies on the colonial judicial system, see 
J. Goebel & T. Naughton, Law Enforcement in Colonial 
New York (1944); G. Haskins, Law and Authority in Early 
Massachusetts (1960); W. Nelson, The Americanization of 
the Common Law(1975); A. Stokes, AViewof the Constitu- 
tion of the British Colonies in North America and the West 
Indies (1783), reprinted 1969). 
4See J. Smith, Appeals to the Privy Council from the Ameri- 
can Plantations (1950). 
5 ~ e 0 . ,  3, C. 39. 

E. Morgan, Prologue to Revolution: Sources and 
Documents on the Stamp Act Crisis, 1764-66, at 104-26 
(1959). 

the assembly enacted legislation to  permit their re- 
opening7 In most states where similar action was 
taken, the structure and procedure of the courts re- 
mained unchanged. What did change was the ex- 
trajurisdictional situation, from a relation between 
colony and Crown on a colony-by-colony basis, to an 
interstate, and finally to a national state, relation. In- 
dependence had broad consequences for the admini- 
stration of justice in the new United States. Not only 
did the official hiatus between the colonial system 
and the new federal-state system of judicial organiza- 
tion create disputes that required settlement follow- 
ing the Revo lu t i~n ,~  but there was also the problem 
of discontinuity of the system of law itself. The "re- 
ception" of the common law and the retention in 
force of selected parliamentary enactments required 
affirmative initiative by the new legislatures.9 Fur- 
ther, the question of judicial independence had to be 
resolved. Although some constitutional theorists as- 
sumed that the English concept of justice as an ingre- 
dient of the executive function would be retained, the 
prevailing doctrine of separation of powers moved in 
an opposite direction.1° What was of greater impor- 
tance was the independence of judiciary, not from the 
other branches of government, but from the elector- 
ate." 

'Statutes at Large of Virginia 368 (ch. 3, 1777) (W. Hening 
ed. 1819-23, reprinted 1969 [hereinafter cited as Hen. (Va.)]: 

Whereas the troubles in which this conimon- 
wealth hath been involved, and its distressed cir- 
cumstances. included the general convention, by 
several resolutions, to recommend it to the courts 
of justice not to proceed to the trial of suits, ... and it 
is now judged indispensably necessary that all the 
said courts should be opened, for the general ad- 
ministration of justice: Be it therefore er~acted. . . . 
That all the said resolutions of convention . . . are 
hereby repealed. 

8A common form of controversy involved claims of English 
creditors against colonial debtors; such disputes were exac- 
erbated by wartime sequestering statutes purporting to ex- 
tinguish the liability. See, e.g. 9 Hen. (Va.) 377 (ch. 9, 1777). 
Like the proliferating interstate questions that awaited a na- 
tional forum for adjudication, the adjustment of pre-Revo- 
lutionary claims by postwar settlements was not finally 
effectuated until a viable national power had been estab- 
lished under the Constitution of 1787. Cf. Ware v. Hylton, 3 
US. (3 Dall.) 199 (1796). 
QSee, e.g., 9 Hen. (Va.) 126, section 6 (ch. 5, 1776). See also E. 
Brown, Survival of British Statutes in American Law, 
1776-1836 (1964). 
'Osee 1 J .  Goebel, History of the Supreme Court of the 
United States: Antecedents and Beginnings to 1801, at 
50-142 (1971). 
llAlthough the first state constitutions did not provide for 
electoral control over the judiciary, the impetus of Jack- 
sonian democracy, a half century later. would cause many 
state judicial articles to be rewritten. For a general discus- 
sion of this development, see Justice '76 (G. Winters ed.) (to 
be published in 1976 by the American Judicature Society 
[hereinafter cited as Justice '761. 



Thus, the nascence of the American judiciary was not 
an effortless duplication of English forms. States 
were required to develop judicial structures suited to 
their needs, and the new nation was obliged to devise 
judicial machinery to substitute effectively for the ju- 
risdiction of the Crown over interstate and interna- 
tional disputes. The steps taken to lay this foundation 
commenced the evolution of the American judiciary. 

Judicial Structures in the New States 
Eleven of the thirteen states drafted constitu- 

tions for themselves following independence; Con- 
necticut and Rhode Island were content to continue 
their governments under their colonial charters. The 
constitutional provisions generally eschewed innova- 
tive efforts to restructure the judicial power; the lan- 
guage assumed a continuation of the pre- 
Revolutionary court system. Another assumption 
was that the paramountcy of legislative power would 
limit and define the jurisdiction and authority of the 
judiciary. Thus, in the first decade after independ- 
ence, the constitutional references to the court struc- 
ture were concerned with general functions, and the 
details of organization, procedure, and jurisdiction 
were adjusted eventually by legislation. 

* * * * * 

Students of the first state constitutions insist that 
the documents comprised two classes, those trying to 
preserve the existing order and those attempting to 

replace it,16 but the provisions on the judicial power 
generally continued the organizational principles of 
the colonial era. 

The Theory of the Judicial Function 
The state constitutions implicitly or explicitly ac- 

cepted the doctrine of separation of powers, though 
in many documents some control of the judicial proc- 
ess was vested in the legislative branch. . . . [Tlhe in- 
dependence of judges generally was accepted, 
despite the animosity bred by the royal judges in the 
last years before the Revolution. Original and appel- 
late jurisdictions, as one writer has observed, rarely 
were sharply di~tinguished.2~ and few of the first con- 
stitutions made as definite a provision for last resort 
as did the Delaware instrument of 1792. Four states, 
Delaware, Georgia, New Hampshire, and South 
Carolina, scarcely mentioned the judiciary in their 
first sketchy constitutions; their succeeding instru- 
ments, however, generally set out in detail provisions 
on their courts. 

'GSee, e.g., A. Nevins, The American States During and Af- 
ter the Revolution, 1775-1789. at 139, 157 (1927); G. Wood, 
The Creation of the American Republic, 1776-1787, at 
39 1-469 (1969). 
"See L. Friedman, A History of American Law 123-125 
(1973). 

Discussion Notes 
1. The New Jersey Constitution of 1776, Arti- 

cle IX, provided: 

That the Governor and Council, [the 
upper house of the legislature] (seven 
whereof shall be a quorum) be the Court 
of Appeals, in the last resort, in all clauses 
of law, as heretofore; and that they pos- 
sess the power of granting pardons to 
criminals, after condemnation, in all cases 
of treason, felony, or other offenses. 

This mechanism, which provided political re- 
view of legal decisions, remained in place until 
1844. Chief Justice Hornublower, a delegate to 
the 1844 Constitutional Convention, commented 
that the Court of Appeals had "long since been 
christened by eminent counsel, not the Court for 
the correction of errors but the Court of high er- 
rors!" John Bebout, "Striking a Balance: Demand 
for an Independent Judiciary, 1776-1844,'' in Jersey 
Justice: Three Hundred Years of the New Jersey Judi- 
ciary, ed. Carla Vivian Bello and Arthur T. Van- 
derbilt I1 (Newark, N.J.: Institute for Continuing 
Legal Education, 1978) p. 122. 

2. A major argument of Alexander Hamil- 
ton in The Federalist No. 81, in support of the 

independent federal judiciary, was that it did not 
follow states like New Jersey, but was rather "a 
copy of the constitutions of New Hampshire, Mas- 
sachusetts, Pennsylvania, Delaware, Maryland, 
Virginia, North Carolina, South Carolina and 
Georgia; and the preference which has been given 
to those models is highly to be recommended." The 
Federalist No. 81, at 525 (A. Hamilton) (Modern 
Library Ed. 1937). 

3. Article XXIX of Massachusetts' 1780 Dec- 
laration of Rights provided: 

Art. XXIX. It is essential to the pres- 
ervation of the rights of every indivibual, 
his life, liberty, property, and character, 
that there be an impartial interpretation 
of the laws, and administration of justice. 
It is the right of every citizen to be tried by 
judges as free, impartial, and independent 
as the lot of humanity will admit. It is, 
therefore, not only the best policy, but for 
the security of the rights of the people, 
and of every citizen, that the judges of the 
supreme judicial court should hold their 
offices as long as they behave themselves 
well, and that they should have honorable 
salaries ascertained and established by 
standing laws. 



B. Judicial Review under State Constitutions 

The doctrine of judicial review in federal consti- 
tutional law dates from Chief Justice Marshall's fa- 
mous opinion in Marbury v. Madison, 5 U.S. 137 
(1803). Interestingly, a number of state courts had ex- 
ercised this power well before 1803, and even before 
the federal constitution was ratified. Edward S. Cor- 
win contended that "[Als a practice, judicial review 
made its initial appearance in independent America 
in 1780, in the case of Holmes v. Walton." Edward S. 
Convin, "The Progress of Constitutional Theory be- 
tween the Declaration of Independence and the 
Meeting of the Philadelphia Convention," American 
Historical Review 30 (April 1925): 521. Holmes v. Wal- 
ton was a New Jersey decision striking down a statute 
providing for only six-man juries for persons accused 
of trading with the British, despite the 1776 constitu- 
tional guarantee of jury trial rights, which at common 
law required a twelve-man jury. See generally, Austin 
Scott, "Holmes v. Walton: The New Jersey Prece- 
dent," American Historical Review 4 (April 1899): 456. 

Justice Gibson of the Pennsylvania Supreme 
Court wrote one of the most thoughtful arguments 
against the exercise of judicial review by state courts 
under state constitutions, although supporting it un- 
der the federal constitution, in 1825. Eakin v. Raub, 
12 Sergeant and Rawle (Pa.) 330,343-58 (1825) (Gib- 
son, J., dissenting). See generally Robert Clinton, 
"Eakin v. Raub: Refutation or Justification of Mar- 
bury v. Madison?" Constitutional Commentary 4 (Win- 
ter 1987): 81. Twenty years later, after becoming 
Chief Justice, Gibson interrupted counsel who had 
cited Eakin v. Raub and said: 

I have changed that opinion for two rea- 
sons. The late Convention [the 1838 Penn- 
sylvania Constitutional Convention], by 
their silence, sanctioned the pretensions of 
the courts to deal freely with the acts of the 

legislature; and from experience of the ne- 
cessity of the case. 

Norris v. Clymer, 2 Pa. St. Rep. 277, 281 (1845). 

For studies of the early development of judicial 
review under state constitutions, see Edward S. Cor- 
win, "The Establishment of Judicial Review," Michi- 
gan Law Review 9 (December 1910): 102; James B. 
Thayer, "The Origin and Scope of the American Doc- 
trine of Constitutional Law," Harvard Law Review 7 
(October 1893): 129; William E. Nelson, "The Eight- 
eenth Century Background of John Marshall's Con- 
stitutional Jurisprudence," Michigan Law Review 76 
(May 1978): 893; "Changing Conceptions of Judicial 
Review: The Evolution of Constitutional Theory in 
the States, 1790-1800," University ofPennsylvania Law 
Review 120 (June 1972): 1166. 

In the waves of revision of state constitutions 
over theyears, there seems to have been little contro- 
versy over increasingly prevalent practice of judicial 
review. Finally, a number of modern state constitu- 
tions contain explicit textual recognition, or even 
mandates, of judicial review: 

Georgia Constitution, Art. I, Sec. 
para. 5. 

Legislative acts in violation of 
this Constitution or the Constitu- 
tion of the United States are void, 
and the judiciary shall so declare 
them. 

North Dakota Constitution, Art. VI, 
Sec. 4. 

A majority of the supreme 
court [consisting of 5 justices] shall 
be necessary to constitute a quorum 
or to pronounce a decision, pro- 
vided that the supreme court shall 
not declare a legislative enactment 



unconstitutional unless at least four 
of the members of the court so de- 
cide. 

Does the presence of such a provision in a state 
constitution change the nature of the debate over the 
"legitimacy" of judicial review? For discussions of this 
debate at the federal level, see Symposium, "Consti- 
tutional Adjudication and Democratic Theory," New 
York University Law Review 56 (May-June 1981): 259; 
Symposium, "Judicial Review Versus Democracy," 
Ohio State Law Journal 42 (No. 1, 1981): 1. 

Robert F. Williams, 
"In the Supreme Court's Shadow: 

Legitimacy of State Rejection of 
Supreme Court Reasoning and Result" 

South Carolina Law Review 
35 (Spring 1984): 397.402. 

O 1984 South Carolina Law Review. 
Reprinted by permission. 

C. The Position and Function of the 
State Judiciary 

The typical state court system occupies a differ- 
ent institutional position and performs a different ju- 
dicial function from its federal counterpart. The 
typical state constitution also differs from its federal 
counterpart in many ways. Consequently, state court 
judicial review of state statutes or executive actions is 
or should be qualitatively different from the Su- 
preme Court's judicial review of the same statutes or 
actions. . . . 

First, the typical state court's institutional posi- 
tion in the state system is different from the Supreme 
Court's position in the federal system. That is, the re- 
lationship between state supreme courts and state 
legislatures is fundamentally different from the Su- 
preme Court's relationship to Congress. Beginning 
soon after independence, the balance of power be- 
tween state legislatures and judiciaries has been 
gradually shifting, increasing judicial authority at the 
expense of legislative authority. In fact, the legisla- 
tive article of most state constitutions contains many 
procedural and substantive restrictions on the legis- 
lature's once unrestricted, plenary authority. The 
original state constitutions did not include these re- 
strictions, but they were later added in response to 
perceived abuses of state legislative authority. Most 
of these restrictions are enforceable by state courts. 

Also, state courts quite obviously occupy a 
stronger position vis-a-vis the state legislative and ex- 

ecutive branches than does the United States Su- 
preme Court. This is not to discount the judicial 
deference to which state legislative and executive ac- 
tions are entitled, but to highlight the extra measure 
of deference, based upon federalism and other insti- 
tutional concerns, which the Supreme Court accords 
to state legislative and executive action. 

Further, state court decisions directly affcct only 
the state in which they are rendered. Judges and com- 
mentators often note this fact in support of the idea 
of states as "laboratories"; in other words, ill-advised 
experiments will affcct only the citizens of the experi- 
menting state. . . . For all these reasons, state courts 
are often deeply involved in the state's ongoing 
policymaking process (constitutional and noncon- 
stitutional).226 Although the extent of this involve- 
ment may vary from state to state, such judicial 
involvement nevertheless reflects a very different in- 
stitutional position from that occupied by the United 
States Supreme Court. 

Second, the typical state court's judicial function 
is different from the Supreme Court's. For example, 
state courts have traditionally performed much non- 
constitutional lawmaking. As Justice Linde observed: 

When a state court alters the law of 
products liability, abolishes sovereign or 
charitable tort immunity, redefines the in- 
sanity defense, or restricts the range of self- 
exculpation in contracts of adhesion, its 
action is rarely attacked as "undemocratic." 
Nor is this judicial role peculiar to matters of 
common law subject to legislative reversal. 
The accepted dominance of courts in state 
law extends to their "anti-majoritarian" role 
in review of their coordinate political 
branches in state and local governments.228 

'26H. Glick, Supreme Courts in State Politics 5 (1971): 
"State supreme courts are not simply duplications of the na- 
tional court at a lower level of the judicial hierarchy. Instead, 
they are distinctive institutions which are integral parts of 
state political and legal systems." See also H. Jacob & K. 
Vines, Politics in the American States: A Comparative 
Analysis 246 (3d ed. 1976) ("[Ilt becomes apparent that the 
state courts make significant policies in many of the same 
substantive areas as the other organs of government."). 
228Linde, supra note 22, at 248. See also Baum and Canon, 
State Supreme Courts as Activists: New Doctrines in the 
Law of Torts, in M. Porter & G. Tarr, supra note 90, at 83. 
The "legitimacy" of such common-law decisions is some- 
times attacked as invading the province of the legislature. 
See Generally Bischoff, The Dynamics of Tort Law: Court 
or Legislature? 4 Vt. L. Rev. 35 (1979). 

State Supreme Courts also pursue policy initiatives out- 
side their formal judicial role in the adversary process. in- 
cluding direct and indirect contact with legislators. See 
Glick, Policy-Making and State Supreme Courts: The Judi- 
ciary as an Interest Group, 5 Law & Soc. Rev. 271 (1970). 



Federal courts have been denied this general229 law- 
making power since 1938.230 

Most state supreme courts promulgate law 
through rulemaking powers. They also exercise vari- 
ous "inherent powers," usually at the expense of the 
legislative branch. Once thought to be legislative in 
nature, these powers have devolved upon state judici- 
aries during this century. 

State supreme courts do not face the same over- 
whelming caseload pressures and jurisdictional re- 
strictions as does the United States Supreme 
Court. Some state courts even have "reach down" 
provisions,233 enabling them to obtain jurisdiction 
quickly over state constitutional conflicts requiring 
early resolution. Therefore, state courts are able to 
approach state constitutional analysis on a narrower, 
more incremental basis234 than the Supreme Court, 
which labors under intense pressure for broader, 
more sweeping pronouncements. 

Further, state courts may be viewed as closer to 
state affairs and more accountable235 than federal 
courts. Standing and justiciability barriers are usually 
lower at the state level.23"d in certain areas, such 
as criminal procedure, state trial judges are more ex- 
perienced than federal judges in the problems of ad- 
ministering Supreme Court formulations on a daily 
basis. Many state judges now view their roles as some 

229As of the remaining areas of "federal common law," see 
Friedly, In Praise of Erie-And of the New Federal Com- 
mon Law, 39 N.Y.U.L. Rev. 383 (1964). 
230Erie R.R. v. Tompkins, 304 U.S. 64 (1938). 
233See, for example, England, Hunter and Williams, Consti- 
tutional Jurisdiction of the Supreme Court ofFlorida: 1980 Re- 
fonn, 32 U. Fla. L. Rev. 147, 193-96 (1980); England and 
Williams, Florida Appellate Reform One Year Later, 9 Ha. St. 
U. L. Rev. 221, 250-53 (1981). 
234Cf. Wright, Professor Bickel, The Scholarly Tradition, and 
the Supreme Court, 84 Harv.L.Rev. 769,778-79 (1971). 
235See Developments in the Law, supra note 2, at 1351. See 
also Ladinsky and Silver, PopularDetnocracy aiid Judicial In- 
dependence, 1967 Wis. L. Rev. 128; Moser, Populistn, A Wis- 
consin Heritage: Its Effect on Judicial Accountability in the 
State, 66 Marq. L. Rev. (1982) (tracing various methods of 
ensuring judicial accountability); But see Canon, The Inipact 
of Formal Selection on the Characteristics of Judges Recoiisid- 
ered, 6 Law & Soc'y Rev. 591 (1972) (citing lack of difference 
between elected and appointed judges); Flango and Ducat, 
LVl~at Difference Does Method of Judicial Selection Make: Se- 
lection Procedures in State Courts of Last Resort, 5 Just. Sys. J. 
25 (1979) (same). 

In 1808 two Ohio judges were impeached apparently be- 
cause they held a legislative act unconstitutional. See T. 
Cooley, A Treatise on the Constitutional Limitations 
Which Rest Upon the Legislative Power of the States of the 
American Union 193 n.3 (6th ed. 1890). 
236Linde, supra note 22, at 248; Sager, Insular Majorities Un- 
abated: Warth v. Seldin and City of Eastlake v. Forest City 
Enterprises, Inc., 91 Ham. L. Rev. 1373, 1400-02 (1978). 

times requiring controversial constitutional rul- 
ings.237 

Third, state constitutional rights may differ 
qualitatively from federal constitutional rights. Some 
state constitutions, for example, grant or are judicia- 
lly interpreted to provide citizens with certain af- 
firmative rights.238 These rights may require 
different and more aggressive judicial enforcement 
than is necessary in federal constitutional law, which 
is concerned primarily with limiting governmental 
power.239 

Also, the text of a state constitution may provide 
for state judicial review of legislative and executive 
acti0n.2~0 This is certainly true with respect to state 
supreme courts' advisory opinions.241 In fact, judicial 
review itself was a phenomenon of state law before 
Marbuly v. Madison.242 And contrary to the federal 
experience, most judiciary provisions of state consti- 
tutions have been revised and ratified in this century 
without a serious struggle over the exercise of judicial 
review. 

State constitutions are generally longer and 
more detailed than their federal counterpart. Many 
state constitutions directly regulate or restrict state 
government activities. The state constitution is a 
document that primarily limits the legislature.243 
State courts interpreting state constitutions are 
therefore thrust more deeply, and more often, into 
the affairs of the coordinate branches of govern- 
ment244 than is the Supreme Court. 

237Sheran, State Courts and Federalism in the 1980's: C O I ~ I -  
ment, 22 Wm. & Mary L.Rev. 789, 791 (1981). See also 
Peterkort, The Conflict Between State and Federal Constitrc- 
tionally Guaranteed Rights: A Problem of the Independent In- 
terpretation of State Constitutions, 32 Case W. Res. L.Rev. 
158, 159 n.8 (1981). But see Karst, Book Review, 28 Stan. L. 
Rev. 829,834-35 (1976) (correlating the method of judicial 
selection with state constitutional activism). . . . 
238Alderwood Assocs. v. Washington Envtl. Council, 96 
Wash. 2d 230, 240-43,635 P.2d 108, 114-15 (1981). 
239Handler, supra note 164, at 205 (citing Right to Choose v. 
Byrne, 91 N.J. at 331-32, 450 A.2d at 948-49 (Pashman, J., 
concurring in part and dissenting in part)). See also Alder- 
wood Assocs., 96 Wash. 2d at 240, 635 P.2d at 114. 
240See, e.g., Rees, State Constitutional Law for Matylarid 
Lawyers: Judicial Relieffor Violations of Rights, 10 U.  Balt. L. 
Rev. 102, 107-11 (1980); 111. Const. Art. IV sec. 13 (1970) 
(whether a special act of the legislature is or could be gov- 
erned by general law is a judicial question). 
241Seege~ierally Williams, supra note 2, at 212-13; Comment, 
The State Advisoty Opinion in Perspective, 44 Fordham 
L.Rev. 81 (1975). 
z425 US. (1 Cranch) 137 (1803). Seegenerally Nelson, Cliang- 
ing ConceptionsofJudicial Review: The Evoli~tion of Constitri- 
tional Theory in the States, 1790-1860,120 U. Pa. L. Rev. 1166 
(1972). 
243Williams, supra note 2, at 178-79. 
244See generally Grad, The State Constitution: Its Function 
aiid Fonn for Our Time, 54 Va. L. Rev. 928 (1968). 



State judicial review, therefore, is not simply a Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), invali- 
miniature replication of Supreme Court judicial re- dated a federal, not a state, statute. But the Marshall Court 

view. Federal judicial review since MarbUv245 takes SOO" invalidated State laWS in Cases such Cohens V. Vir- 

place in a unique institutional setting. ginia, 19 U.S. (6 Wheat.) 264 (1821); Martin v. Hunter's Les- 
see, 14 U.S. (1 Wheat.) 304 (1816); Fletcher v. Peck, 10 US. 
(6 Cranch) 87 (1810). Seegenemlly J. Nowak, R. Rotunda, & 

245See supra note 242 and accompanying text. Of course, N. Young, Constitutional Law 15-21 (2d ed. 1983). 



C. Judicial Rulemaking under State Constitutions: 
Practice and Procedure 

These materials are primarily concerned with the 
decisions of state courts in adjudicated cases. This is, 
generally speaking, what we think of courts doing- 
resolving controversies between litigants, or adjudi- 
cating disputes. A major component, however, of the 
judicial powers of state supreme courts under state 
constitutions is exercised through nonadjudicatory 
policymaking-the rulemaking power. 

Early in this century commentators began to as- 
sert that the power to regulate practice and proce- 
dure in the courts was an inherent judicial power. John 
Henry Wigmore argued in 1928 that "the legislature. . . 
exceeds its constitutionalpower when it attempts to im- 
pose upon the judiciary any rules for the dispatch of the 
judiciary's duties; and that therefore all legislatively de- 
clared rules for procedure, civil or criminal, in the 
courts, are void, except such as are expressly stated in 
the Constitution." John Henry Wigmore, "All Legis- 
lative Rules for Judiciary Procedure are Void Consti- 
tutionally," Illinois Law Review 23 (November 1928) : 
276. See also Roscoe Pound, "The Rulemaking 
Power of the Courts," American Bar Association 
Journal 12 (September 1926): 599. 

In more modern times, state constitutions have 
been amended specifically to include this power for 
state supreme courts. 

Article 6, Section 2, Paragraph 3 of the New Jer- 
sey Constitution provides: 

The Supreme Court shall make rules 
governing the administration of all courts in 
the State and subject to law, the practice and 
procedure in all such courts. . . . 

In the following case, the court confronted the 
question of whether the time period in which an ap- 
peal may be taken was governed by a court rule or by a 
conflicting statute. 

Winberry v. Salisbury 
5 N. J. 240, 74 A.2d 406 (1950), 

cert. denied 
340 U.S. 877 (1950) 

The phrase "subject to law" is not only ambigu- 
ous, but elliptical. No word in the law has more varied 
meanings than the term "law" itself. Nor is the phrase 
"subject to" crystal clear, for the phrase implies a 
limitation rather than a grant of power. It is argued by 
the plaintiff that "subject to law" means subject to 
statute law or legislation. If this is what the Constitu- 
tional Convention intended, it would have been easy 
for it to say so. We must take the phrase as we find it 
and endeavor to ascertain its meaning in the light of 
the entire Constitution and of the intent of the peo- 
ple in adopting it. There can be no doubt in the mind 
of anyone familiar with the work of the Constitu- 
tional Convention or with the ensuing election at 
which the Constitution was adopted by the people 
that, along with the desire to strengthen the powers 
of the Governor and to amplify the powers of the 
Legislature, there was a clear intent to establish a 
simple but fully integrated system of courts and to 
give to the judiciary the power and thus to impose on 
them the responsibility for seeing that the judicial 
system functioned effectively in the public interest. 
Indeed, in the minds of many, if not a majority, of our 
citizens this was the primary reason for their desire 
for a new constitution. 

If "suQject to law" were to be interpreted to 
mean subject to legislation, it would necessarily fol- 
low that once the Legislature had passed a statute in 



conflict with a rule of court, the rule-making power of 
the Supreme Court would be functus oficio, for it 
would be intolerable to hold, as has been suggested to 
us, that after the Legislature has passed an act modi- 
fying a rule of court, the Supreme Court might in turn 
adopt a new rule overriding the statute, and so on ad 
nauseam. Such an unseemly and possibly continuous 
conflict between these two departments of the state 
government could never have been contemplated by 
the people. And yet if "subject to law" means subject 
to legislation, any other construction of the rule-mak- 
ing power would be in conflict with the fundamental 
rule of constitutional construction that unless the 
context clearly requires otherwise, a constitutional 
grant of authority is to be interpreted as a continuing 
power. As one studies the Judicial Article of the Con- 
stitution and its carefully designed provisions for an 
efficient judicial organization with unusual powers of 
effective administration, it is evident that the people 
of this State thought of the rule-making power in the 
Supreme Court as a continuous process. In this con- 
nection it is significant to note that neither the Con- 
stitution of 1776 nor that of 1844 contained any 
provisions whatsoever as to rule-making, admission 
to the practice of law, the discipline of the bar, an ad- 
ministrative head of the courts, or the assignment of 
judges. All of these powers are necessarily of a con- 
tinuing nature if the judges are to be held responsible 
for the functioning of the courts. It is inconceivable 
that the people granted continuing power to the 
courts in all these respects but withheld it with refer- 
ence to rule-making, which is quite as essential to the 
operation of an integrated judicial establishment as 
are any of the other powers. 

Article VI, Section 11, paragraph 3 of the new 
Constitution not only gives the Supreme Court the 
rule-making power, but it imposes on the Supreme 
Court an active responsibility for making such 
rules-"The Supreme Court shall make rules." If 
there were any doubt as to the continuous nature of 
the rule-making power, such doubt would be resolved 
by this imposition of the positive obligation on the Su- 
preme Court to make rules for all the courts. 

An analysis of all of the pertinent provisions of 
the Constitution serves to convince us that the phrase 
"subject to law" cannot be taken to mean subject to 
legislation. . . . 

What, then, is the meaning of "subject to law"? 
The only interpretation of "subject to law" that will 
not defeat the objective of the people to establish an 
integrated judicial system and which will at the same 
time give rational significance to the phrase is to con- 
strue it as the equivalent of substantive law as distin- 
guished from pleading and practice. The distinction 
between substantive law, which defines our rights 
and duties, and the law of pleading and practice, 

through which such rights and duties are enforced in 
the courts, is a fundamental one that is part of the 
daily thinking of judges and lawyers. Substantive law 
includes much more than legislation, it comprehends 
also the rights and duties which have come down to us 
through the common law. The phrase "subject to 
law" in Article VI, Section 11, paragraph 3 of the Con- 
stitution thus serves as a continuous reminder that 
the rule-making power as to practice and procedure 
must not invade the field of the substantive law as 
such. While the courts necessarily make new substan- 
tive law through the decision of specific cases coming 
before them, they are not to make substantive law 
wholesale through the exercise of the rule-making 
power. 

The only contrary authority that has been cited to 
us is the statements contained in the Report of the 
Judiciary Committee of the Constitutional Conven- 
tion. Thus, it said at pages 7 and 8 of its report: 

The third shortcoming of the existing ju- 
dicial organization, and perhaps the most 
costly, is the total lack of business-like or- 
ganization, coordination and supervision of 
the courts as a whole. A corollary feature of 
this condition is the practice of resigning re- 
sponsibility for the formulation of practice 
and procedure to intermittent revision by 
the Legislature. . . . This Court was given the 
power to make rules for administration, 
practice and procedure in all courts, subject 
to the overriding power of the Legislature 
with respect to practice and procedure. 

But this report of the Judiciary Committee, though 
dated August 26, 1947, was not handed to the mem- 
bers of the Convention until August 28th, I Conven- 
tion Proceedings Record 809, two days after the 
Judicial Article had been adopted by the Convention 
on August 26th, I Convention Proceedings Record 809, 
two days after the Judicial Article had been adopted 
by the Convention on August 26th, I Convention Pro- 
ceedings Record 793. The report of the Judiciary Com- 
mittee therefore cannot be deemed a part of the 
parliamentary history of the Constitution, for it was 
not known to and was not acted upon by the members 
of the Constitutional Convention in voting in favor of 
Article VI, creating a new judicial system. The report, 
moreover, while signed by all of the members of the 
Committee, concludes by saying, "Although the fore- 
going is the report of the Judiciary Committee, it is 
not necessarily to be inferred that the comments 
therein contained express the views of all members." 
Thus not only was the report of the Judiciary Com- 
mittee from which we have quoted not before the 
Convention at the time that it acted on Article VI, 
but a search of the entire proceedings fails to disclose 
any debate on the meaning of the phrase "subject to 
law." The chief debate on the Judicial Article was be- 



tween the merits of the proposal submitted by the Ju- 
diciary Committee and another proposal submitted 
from the floor. 

CASE, J. (concurring). I concur in the finding 
that the initial authority to make rules lay with the 
court, that the appeal from the judgment of May 25, 
1949, was not taken within the time fixed by rule. . . . 

However, the court has taken this opportunity to 
consider at length the constitutional authority of the 
court to make rules, and as I do not agree in an impor- 
tant respect with the majority opinion I am con- 
strained to state my views and my reasons. The 
questions are-Do the words "subject to law," as 
used in Article VI, Section 11, paragraph 3 of the 1947 
Constitution mean anything? And if they mean some- 
thing, what do they mean? 

I believe that most students of the law, following 
the usual rules of construction and interpretation, 

and not being swerved by the impulse to find a way of 
reaching a desired result, will find little to criticize in 
the learned and human opinion written herein by 
Judge Bigelow for the Appellate Division in which it 
is said: - 

In our opinion, it was the intention of 
the people of the State thereby to vest in the 
new Supreme Court a power to regulate pro- 
cedure that would be unhampered and unre- 
stricted by the common law or by statute 
enacted prior to the adoption of the Consti- 
tution. The expression 'sub,ject to law' re- 
ferred to statutes that might thereafter be 
enacted by the legislature pursuant to the 
general grant of legislative power contained 
in Article IV of the new Constitution. The 
legislature is given the final word in matters 
of procedure; it may expressly or by implica- 
tion nullify or modify a procedural rule 
promulgated by the Supreme Court, or it 
may take the initiative in a matter of proce- 
dure when it deems that course wise. 

Discussion Notes 
1. Winberry v. Salisbury led to a spirited debate 

in the Harvard Law Review. See Benjamin Kaplan 
and Warren J. Greene, "The Legislature's Rela- 
tion to Judicial Rule-Making: An Appraisal of 
Winberry v. Salisbury," Harvard Law Review 65 
(December 1951): 234; and Roscoe Pound, "Pro- 
cedure Under Rules of Court in New Jersey," Har- 
vard Law Review 66 (November 1952): 28. 

2. An attempt to overrule Winberry by state 
constitutional amendment in 1951 failed. 
Kaplan and Greene, "The Legislature's Relation 
to Judicial Rule-Making," 252-53. 

3. See generally Leo Levin and Anthony G. 
Amsterdam, "Legislative Control Over Judicial 
Rule-Making: A Problem in Constitutional Revi- 
sion," University of Pennsylvania Law Review 107 
(November 1958): 1; Charles W. Joiner and Oscar 
J. Miller, "Rules of Practice and Procedure: A 
Study of Judicial Rule-Making," Michigan Law Re- 
view 55 (March 1957): 623; Kenneth S. Gallant, 
"Judicial Rule-Making Absent Legislative Review: 
The Limits of Separation of Powers," Oklahoma 
Law Review 38 (Fall 1985): 447. 

In re Florida Rules of Criminal Procedure 
272 So.2d 65 (Fla. 1973). 

ADKINS, Justice (concurring): 
The question of whether a rule relates to sub- 

stantive law or practice and procedure is one which 
constantly arises. In State v. Garcia, 229 So.2d 236 
(Fla.1969), we said: 

As related to criminal law and proce- 
dure, substantive law is that which declares 
what acts are crimes and prescribes the pun- 
ishments therefor, while procedural law is 

that which provides or regulates the steps by 
which one who violates a criminal statute is 
punished. See State v. Augustine, 197 Kan. 
207,416 P.2d 281 (1966). 
(P, 238) 

Similar definitions were used in Gaspin v. State, 
76 Ga.App. 375,45 S.E.2d 785 (Ga.App.1947); State 
v. Rodosta, 173 LA. 623,138 So. 124 (1931); Roberts 
v. Love, 231 Ark. 886,333 S.W.2d 897 (1960); State v. 
Augustine, 197 Kan. 207, 416 P.2d 281 (1966); State 
v. Capaci, 179 La. 462, 154 So. 419 (1934). 

Practice and procedure pertains to the legal ma- 
chinery by which substantive law is made effective. 
Herberle v. P.R.O. Liquidating Co., 186 So.2d 280 
(Fla.App. lst, 1966); State v. Birmingham, 96 Ariz. 
109.392 P.2d 775 (1964); Woodward v. Southern Pac. 
Co., 35 Cal.App.2d 130,94 P.2d 1028 (1939); Allen v. 



Bailey, 91 Colo. 260, 14 P.2d 1087 (1932); Ogdon v. 
Gianakos, 415 Ill. 591,114 N.E.2d 686 (1953); Jones 
v. Erie Railroad Co., 106 Ohio St. 408, 140 N.E. 366 
(1922); Jones v. Garrett, 192 Kan. 109,386 P.2d 194 
(1963); King v. Schumacher, 32 Cal.App.2d 172, 89 
P.2d 466 (1939); and Heron v. Gaylor, 53 N.M. 44, 
201 P.2d 366 (1948). It has also been said that sub- 
stantive law creates, defines, adopts and regulates 
rights, while procedural law prescribes the method of 
enforcing those rights. Meagher v. Kavli, 251 Minn. 
477, 88 N.W.2d 871 (1958); Metropolitan Life Ins. 
Co. v. McSwain, 149 Miss. 455, 115 So. 555 (1928); 
Baker v. St. Louis County, 340 Mo. 986, 104 S.W.2d 
371 (1937); State v. District Court. 399 P.2d 583 
(Wyo. 1965). 

Substantive rights are those existing for their 
own sake and constituting the normal legal order of 
society, i.e., the right of life, liberty, property and 
reputation. Remedial rights arise for the purpose of 
protecting or enforcing substantive rights. Estate of 
Gogabashvele v. Kapanadze, 195 Cal.App.2d 503,16 
Cal.Rptr.77 (1961). 

We have said that "practice" means the method 
of conducting litigation involving rights and corre- 
sponding defenses, Skinner v. City of Eustis. 147 Fla. 
22, 2 So.2d 116 (1941), or the manner in which the 
power to adjudicate or determine is exercised, Shel- 
don v. Powell, 99 Fla. 782, 128 So. 258 (1930). It has 
also been said that "practice" is the method of con- 
ducting litigation. Dadswell v. State ex rel. Phillips, 
186 So.2d 274 (Fla.App.2d 1966). 

The entire area of substance and procedure may 
be described as a "twilight zone" and a statute or rule 
will be characterized as substantive or procedural ac- 
cording to the nature of the problem for which a char- 
acterization must be made. From extensive research, 
I have gleaned the following general tests as to what 
may be encompassed by the term "practice and pro- 
cedure." 

Practice and procedure encompass the course, 
form, manner, means, method, mode, order, process 
or steps by which a party enforces substantive rights 
or obtains redress for their invasion. "Practice and 
procedure" may be described as the machinery of the 
judicial process as opposed to the product thereof. 

Examination of many authorities leads me to 
conclude that substantive law includes those rules 
and principles which fix and declare the primary 
rights of individuals as respects their persons and 
their property. As to the term "procedure," I con- 
ceive it to include the administration of the remedies 
available in cases of invasion of primary rights of indi- 
viduals. The term "rules of practice and procedure" 
includes all rules governing the parties, their counsel 
and the Court throughout the progress of the case 
from the time of its initiation until final judgment and 
its execution. See Kellman v. Stoltz, 1 F.R.D. 726 
(N.D., Iowa, 1941). 

The Revised Criminal Rules of Procedure de- 
scribe the machinery by which substantive rights are 
protected and enforced. They are within the purview 
of the term "practice and procedure" as used in Fla. 
Const., art. V, sec. 3, F.S.A. 

Discussion Notes 

1. Article 5, Section 2(a) of the Florida Consti- 
tution provides: 

The supreme court shall adopt rules 
for the practice and procedure in all 
courts. . . 

These rules may be repealed by gen- 
eral law enacted by two-thirds vote of the 
membership of each house of the legisla- 
ture. 

The Florida Supreme Court has held this does 
not authorize repeal by implication in statutes not 
by their terms repealing a court rule. Carter v. 
Sparkman, 335 So. 2d 802,808 (Fla. 1976), cert de- 
nied, 429 U.S. 1041 (1977). Further, the legislature 
may only veto, but not amend, a court rule. In re 
Clarification of Florida Rules of Practice and Proce- 
dure, 281 So. 2d 204 (Fla. 1973). 

2. The Florida court has, sua sponte, ruled 
statutes unconstitutional as infringing on the 
Court's rulemaking power even in the absence of 
an adversary proceeding. Ibid.; In re The Florida 

Bar-Code of Judicial Conduct, 281 So. 2d 21, 22 
(Fla. 1973). 

3. The Court has been willing, however, to ac- 
cept policy judgments contained in legislation 
which, although unconstitutional as an incursion 
into the Court's rulemaking power, reilcct a 
needed change or addition to "practice and proce- 
dure." It does this by adopting the legislative provi- 
sion as a court rule. See, e.g. Avila South Condo- 
minium Assn. v. Kappa Cory., 347 So. 2d 599, 
607-08 (Fla. 1977); In re Clarification of Florida 
Rules of Practice and Procedure, 28 1 So. 2d 204 (Fla. 
1973). 

4. Could the legislature thereafter amend the 
"statute/court rule"? Compare In re Clarification of 
Florida Rules of Practice and Procedure, 281 So.2d 
204,205 (Fla. 1973) ("The fact that this Court may 
adopt a statute as a rule does not vest the Legisla- 
ture with an authority to amend the rule indirectly 
by amending the statute. In other words, an at- 
tempt by the Legislature to amend a statute which 
has become a part of rules of practice and proce- 
dure would be a nullity") with Chapter 75-148, 
Laws of Florida 1975. 



People v. McKenna 
585 P.2d 275 (Colo. 1978) 

CARRIGAN, Justice. 
The appellant was convicted by a jury of first-de- 

gree sexual assault. He  appeals, raising four principal 
issues. We affirm. 

A detailed factual discussion of this sexual attack 
would serve no useful purpose. Only those facts nec- 
essary to our decision will be discussed. 

1. Constitutionality of Section 18-3-407, C.R.S. 
1973 (1977 Supp.). 

The appellant first questions the constitutional- 
ity of Colorado's "rape shield" statute, section 
18-3-407, C.K.S. 1973 (1977 Supp.). That statute 
provides that, except in certain instances not perti- 
nent here, in rape and sexual assault cases, evidence 
of the victim's prior or subsequent sexual conduct is 
presumed to be irrelevant. The statute further pre- 
scribes a pretrial screening procedure, much like the 
in camera hearing conducted on a motion in limine, 
to review proposed evidence on such matters for 
relevancy before it can be presented publicly at the 
trial. Appellant contends that the statute amounts to 
a legislative attempt to create rules of procedure for 
the courts and therefore violates the separation of 
powers doctrine by invading this court's constitu- 
tional rulemaking power. . . . 

A. Separation of Powers and  
Court's Rulemaking Power 

The concept of separation of powers is well es- 
tablished in Colorado. The Colorado Constitution, in 
Article 111, generally provides that the executive, leg- 
islative, and judicial departments each shall exercise 
only its own powers. In addition, Colo. Const., Art. VI, 
sec. 21, expressly recognizes this court's rulemaking 
power: 

The supreme court shall make and 
promulgate rules governing the administra- 
tion of all courts and shall make and promul- 
gate rules governingpractice andprocedure in 
civil and criminal cases, except that the gen- 
eral assembly shall have the power to pro- 
vide simplified procedures in county courts 
for claims not exceeding five hundred dollars 
and for the trial of misdemeanors. (Empha- 
sis added.) 

Before adoption, in 1962, of the above-quotedconsti- 
tutional provision, this court's rulemaking authority 
was acknowledged as an inherent power essential for 
the administration of the court system. . . . In this 
case, the question is whether section 18-3-407, supra, 
represents a legislative usurpation of powers belong- 
ing exclusively to the supreme court. We hold that it 
does not. 

Even in states such as Colorado, in which the 
constitution expressly grants to the supreme court 
the power to promulgate rules governing court pro- 
cedure, the question remains whether a particular 
rule or statute is "procedural" or "substantive." See, 
e.g., People v. Smith, 182 Colo. 228, 512 P.2d 269 
(1973). Although numerous tests have been pro- 
posed to assist in making such a determination, none 
has been uniformly accepted. See Peterson, Rule 
Making in Colorado: An Unheralded Crisis in Proce- 
dural Reform, 38 U.Colo.L.Rev. 137 (1965) (hereinaf- 
ter referred to as Peterson). See also Joiner & Miller, 
Rules of Practice and Procedure: A Study of Judicial 
Rule Making, 55 Mich.L.Rev. 623 (1957) (hereinafter 
referred to as Joiner & Miller); Levin and Arnster- 
dam, Legislative Control Over Judicial Rule-Making: A 
Problem in Constitutional Revision, 107 U.Pa.L.Rev. 1 
(1958). 

One basic and widely-recognized test for distin- 
guishing procedural from substantive matters has 
been stated as follows: 

If the purpose of [a rule's] . . . promulga- 
tion is to permit a court to function and func- 
tion efficiently, the rulemaking power is 
inherent unless its impact is such as to con- 
flict with other validly enacted legislative or 
constitutional policy involving matters other 
than the orderly dispatch of business. 

Joiner & Miller, supra, at 629-630. 

Even under such at test, however, the characteri- 
zation of any particular rule or statute can be sub- 
jected to substantial disagreement, and the 
characterization may vary depending on the applica- 
tion of rule or statute to the facts of a particular case. 
Peterson, supra at 162-63. See People v. Smith, supra. 

The statute here at issue cannot be characterized 
as either purely substantive and thus entirely within 
the legislature's power, or purely procedural and 
thus subject solely to this court's rulemaking power. 
Rather it is "mixed" in nature. Obviously, to a certain 
extent it regulates the judicial function of designating 
the method for determining the relevance, and thus 
the admissibility, of evidence. In so doing it changes 



established rules governing admissibility of the kind 
of evidence with which it deals. 

Prior to the enactment of this statute, defense 
counsel in a rape case was accorded wide latitude in 
cross-examining the prosecutrix. Since her credibility 
was placed in issue when she testified, her prior sex- 
ual conduct was considered admissible to undermine 
her credibility. See Struna v. People, 121 Colo. 348, 
353, 215 P.2d 905 (1950) (dictum); 3A J. Wigmore, 
Evidence sec. 929a (Chadbourn rev.ed. 1970). More- 
over, where consent was a defense, as it frequently 
was, it was thought that the fact that she had con- 
sented to sexual relations with others on other occa- 
sions might justify a factfinder in concluding that she 
probably had consented to the sexual act giving rise to 
the prosecution. 1 J. Wigmore, Evidence sec. 62 (3d 
Ed. 1940). Little or no analysis was applied to at- 
tempting to discern whether her sexual habits actu- 
ally had any logical connection with her credibility or 
whether her prior consent to intercourse with an- 
other at a different time had any logical bearing on 
whether she had consented to sexual relations with 
the particular man on trial at the time charged. 

As critical thought and analysis have been 
brought to bear on these issues, it has become appar- 
ent that in many instances a rape victim's past sexual 
conduct may have no bearing at all on either her 
credibility or the issue of consent. In fact in many 
cases, cross-examination probing her sexual history 
has served only to put her on trial instead of the de- 
fendant. 

The basic purpose of section 18-3-407, therefore, 
is one ofpublic policy: to provide rape and sexual as- 
sault victims greater protection from humiliating and 
embarrassing public "fishing expeditions" into their 
past sexual conduct, without a preliminary showing 
that evidence thus elicited will be relevant to some is- 
sue in the pending case. The statute represents one 
means chosen by the general assembly to overcome 
the reluctance of victims of sex crimes to report them 
for prosecution. Thus it reflects a major public policy 
decision by the general assembly regarding sexual as- 
sault cases. In effect the legislature has declared the 
state's policy to be that victims of sexual assaults 
should not be subjected to psychological or emotional 
abuse in court as the prize of their cooperation in 
prosecuting sex offenders. 

This statute represents the Colorado General 
Assembly's response to a national trend which began 
in 1974 to reform procedures governing state prose- 
cutions of various sexual assaults. These reforms con- 
stitute legislative recognition of the changing 
perception of rape as, not primarily a sex offense, and 

certainly not a crime of passion, but rather a hostile 
crime of violence and domination "calculated to hu- 
miliate, injure and degrade the female." Moreover, 
these statutes are a response to statistics indicating 
that, while the incidence of rape is increasing, both 
the percentage of rapes committed which are prose- 
cuted, and the percentage of prosecutions resulting 
in convictions, remain very low when contrasted with 
comparable statistics for other serious crimes. 

Seen in the light of the policy it embodies, the 
statute represents far more than merely a legislative 
attempt to regulate the day-to-day procedural opera- 
tion of the courts. Undoubtedly it would have been 
well within this court's rulemaking power to have 
adopted by rule the procedure set forth in the statute. 
But we have not adopted such a rule, nor have we 
promulgated any rule in conflict with the statute. We 
must decide whether our duty to uphold the state 
constitution, and our rulemaking power there 
granted, compel us to invalidate this statute and thus 
not only undo its procedural provisions but also frus- 
trate the policy changes it represents. 

As Chief Justice Marshall declared: 

No questions can be brought before a ju- 
dicial tribunal of greater delicacy than those 
which involve the constitutionality of legisla- 
tive acts. If they become indispensably nec- 
essary to the case, the court must meet and 
decide them; but if the case may be deter- 
mined on other grounds, a just respect for 
the legislature requires that the obligation of 
its laws should not be unnecessarily and wan- 
tonly assailed."e 

Although certain aspects of the instant statute 
necessarily touch upon judicial matters we recognize 
that legislative policy and judicial rulemaking powers 
may overlap to some extent so long as there is no sub- 
stantial conflict between statute and rule. Peterson, 
supra, at 162. While the three branches of our gov- 
ernment are separate, equal and coordinate, they are 
nevertheless branches of one government, and they 
cannot operate in mutually exclusive, watertight 
compartments. If government is to serve the people 
each must seek to cooperate fully with the other two. 
Confrontations of constitutional authority are sel- 
dom in the long-term public interest and therefore 
are to be avoided where possible. Rather, mutual un- 

%J. Thayer, John Marshall 105 (1974). Chief Justice Marshall 
further declared that the one primary duty of a court is never 
to seek to "enlarge the judicial power beyond its proper 
bounds, nor [fear] to carry it to the fullest extent that duty 
require[s]." Id. at 106. 



demanding, respect and self-restraint, the lubricants Therefore, in the absence of any conflicting rule 
of good government, are to be sought. While our duty adopted by this court, and in view of the instant stat- 
may occasionally require us to declare unconstitu- ute's mixed policy and procedural nature, we hold 
tional a statute adopted by the general assembly, we that section 18-3-407, C.R.S. 1973 (1977 Supp.), 
hold that power in reserve to be exercised only when does not unconstitutionally intrude into matters ex- 
the statute at issue cannot be reconciled with the con- clusively judicial nor violate Colo. Const., Art. 111, or 
stitution. k t .  VC sec. 21. 

Discussion Notes 
1. Can you make alternative arguments that a 2. Does the Colorado Court's discussion of 

rape shield statute is, first, procedural, and sec- public policy fit the substance/procedure dichot- 
ond, substantive, under the definitions set forth in omy? 
In re Florida Rules of Criminal Procedure? 

Busik v. Levine 
63 N.J. 351,307 A.2d 571 (1973) 

WEINTRAUB, C.J. 
The principal charge is that prejudgment interest 

is a matter of "substantive" law and as such beyond 
the constitutional grant to the Supreme Court of the 
power to "make rules governing . . . the practice and 
procedure" in all courts, Art. VI, sec. 2, para. 3. 
Hence, it is argued, we trespassed upon the legisla- 
tive domain in adopting the rule, in breach of the 
principle of separation of powers embodied in Art. 
111, sec. 1, of the Constitution. The argument is sup- 
plemented with the proposition that defendants were 
thereby deprived of the opportunity to be heard re- 
quired by due process of law. 

We repeat there is no conflict with any statute; 
there is no statute on the subject. Nor can it be 
doubted that the Court has the power and the con- 
tinuing responsibility to change these judge-made 
rules of law as justice may require. In short, had the 
proposition in paragraph (b) been announced in case 
of A against B, there could be no claim that the Court 
lacked the power or in any way transgressed upon the 
area constitutionally allotted to the Legislature. Thus 
it is not our power to act that is questioned; it is the 
method we chose to exercise that power. 

But if we erred in adopting that method (we will 
demonstrate in Point I1 below that we did not), this 
litigation would not end. For plaintiffs here are enti- 
tled to ask for the same result which the challenged 
rule provides. They cannot be denied their due 
merely because we mistakenly expressed our view in 
a rule of court. The underlying issue is thus before us. 
The merits have been argued fully, and the litigants 

thus afforded a hearing. Nothing new, however, 
emerged. This is not surprising, for the subject is not 
new, and was fully explored at a public hearing before 
we adopted the rule. 

Defendants point out that the rule-making 
power granted the Supreme Court in Art. VI, sec. 2 
para. 3, relates to "practice and procedure," and from 
this grant defendants would infer that this constitu- 
tional provision inferentially dictates the mode 
whereby the Supreme Court may make "substantive" 
law. But the constitutional provision is what it pur- 
ports to be-a grant of power with respect to "prac- 
tice and procedure." It does not purport to deal with 
substantive law or to prescribe a format for the dis- 
charge of the Court's responsibility as to that topic. 
Limitations of course do exist, but they arise, not 
from the cited section of the Constitution, but from 
the nature of the judicial process and of the Court's 
responsibility. 

Nor, for that matter, is the constitutional grant of 
power with respect to "practice and procedure" a 
mandate that that subject may be dealt with only in a 
rule-making process. Many matters of practice and 
procedure repose in case law. Sometimes the proce- 
dures established in a judicial opinion will later be 
embodied in a formal rule of practice and proce- 
dure.' Commonly they are not.2 Or a formal rule may 

'For example, the procedure outlined in New Jersey Dept. 
of Health v. Roselle, 34 N.J. 331,169 A.W 153 (1961), for the 
handling of contempt matters was thereafter incorporated 
in the fornlal rule, R. 1: 10. In State v. Abbott, 36 N.J. 63, 
77-78, 174 A.2d 881 (1961), we dealt with the problem of of- 
fers of proof in criminal matters and thereafter incorporated 
the suggested practice in R. 1: 7-3. 
2For example, in State v. Guido, 40 N.J. 191, 199-200, 191 
A.2d 45 (1963), we suggested a procedure to deal with the 
problem of the recalcitrant witness. 



expressly call for a case-by-case exposition, as for ex- 
ample, R. 4: 4-4(i) relating to service of process which 
expressly leaves the outer reaches of substituted 
service to "due process of law." Indeed the most val- 
ued rights upon which life, liberty, and property de- 
pend are "procedural" and are embedded in the 
Constitutions of the United States and of this State. 
Although those rights are procedural, the courts have 
not chosen to particularize those rights by way of a 
rule-making process. Cases are legion which ex- 
pound their meaning and the consequences of in- 
fringement. And, finally, a matter of practice may be 
prescribed in an administrative directive. 

The constitutional grant of rule-making power as 
to practice and procedure is simply a grant of power; 
it would be a mistake to find in that grant restrictions 
upon judicial techniques for the exercise of that 
power, and a still larger mistake to suppose that the 
grant of that power impliedly deprives the judiciary of 
flexibility in the area called "substantive" law. 

"Substantive" law of course is regularly estab- 
lished in cases brought before the Court. But there is 
no constitutional mandate that a court may not go be- 
yond what is necessary to decide a case at hand. 
Whether an issue will be dealt with narrowly or ex- 
pansively calls for a judge's evaluation of many 
things, including the need for guidance for the bar or 
agencies of government or the general public. To that 
end, the Court may express doubts upon existing doc- 
trines, thereby inviting litigation, or may itself raise 
an issue it thinks should be resolved in the public in- 
terest, or may deliberately decide issues which need 
not be decided when it believes that course is war- 
ranted. So a court may decide an issue even though 
the litigation has become moot, again in the public in- 
terest. . . . 

Defendants refer to the statement in Winberry v. 
Salisbury, 5 N.J. 240, 248, 74 A.2d 406, 410 (1950), 
cert. denied, 340 U.S. 877,71 S.Ct. 123,95 L.Ed. 638 
(1950), that "While the courts necessarily make new 
substantive law through the decision of specific cases 
coming before them, they are not to make substan- 
tive law wholesale through the exercise of the rule- 
making power" (emphasis ours). There can be no 
quarrel with that proposition, but one might note in 
passing that Winberry is a classic example of a deliber- 
ate decision upon a far-reaching issue, involving the 
respective powers of the Supreme Court and the 
Legislature, which no doubt could have been avoided 
but which the majority believed should be decided 
then in the public interest. 

And finally it is simplistic to assume that all law is 
divided neatly between "substance" and "proce- 
dure." A rule of procedure may have an impact upon 
the substantive result and be no less a rule of proce- 
dure on that account. Speaking of the proposition 
that a court may not promulgate rules governing sub- 
stantive law in the exercise of their rule-making 
power, Professors Levin and Amsterdam agreed that 
"rational separation is well-nigh impossible." "Legis- 
lative Control over Judicial Rule-making: A Problem 
in Constitutional Revision," 107 U.Pa.L.Rev. 1, 
14-15 (1958). See also State v. Otis Elevator Co., 12 
N.J. 1, 24,95 A.2d 715 (1953) (Jacobs, J., dissenting). 
As said in Hanna v. Plumer, 380 U S .  460, 471, 85 
S.Ct. 1136, 1144, 14 L.Ed. 2d 8, 16-17 (1965), "The 
line between 'substance7 and 'procedure' shifts as the 
legal context changes. 'Each implies different vari- 
ables depending upon the particular problem for 
which it is used.' " One context is conflict on laws; an- 
other is retrospective application of statutes: and a 
third is law-making, the subject at hand. 

And, finally, in the context of rule-making, other 
factors may come into play. The Court may be 
spurred by the needs of the judicial system measured, 
not only by the private interests of all litigants, but 
also by the interest of public. Or  the Court, mindful 
of the problem of exclusivity and its impact upon the 
delicate relations among the co-equal branches of 
government, may be reluctant to move or to go as far 
as it would if the Legislature retained the power to 
disagree. 

To illustrate, what is the statute of limitations? 
For conflict of laws purposes, it is usually said to be 
"procedural," meaning that the law of the forum will 
be applied, Marshall v. Geo. M. Brewster & Sons, 
Inc., 37 N.J. 176, 179-182, 180 A.2d 129 (1962); see 
Restatement (2d) of Conflict of Laws (1971) sec. 142, 
although even there the just course may be to apply 
the law of another State if the parties were there 
throughout its period of limitations and the suit was 
brought after that period had run. In the context of 
retrospective application of a statute, there may be 
no substantial reason to refuse to apply a change in a 
period of limitations retrospectively so long as a 
barred cause of action is not thereby revived or an ex- 
isting cause of action is not thereby barred without a 
fair opportunity to sue. But when we turn to the third 
context, whether the statute of limitations is within 
the Court's rule-making power, the considerations 
may well be different. We need but say that thus far it 



has not been suggested that this subject matter is 
"procedural" within the meaning of our constitu- 
tional provision. On the other hand, time for appeal, 
which must resembles a statute of limitation, may 
confidently be said to come within the Court's rule- 
making power. R. 2: 4. 

What is "evidence"? It arguably is "procedural," 
"substantive" or a hybrid. It smacks of "procedure" 
insofar as it controls what may enter the mix, but it is 
quite "substantive" as an ingredient of the end prod- 
uct, the judgment. Some rules of evidence, particu- 
larly those relating to privileges, may themselves be 
thought to generate rights or values of a "substan- 
tive" cast. In the context of conflict of laws, evidence 
generally would be for the forum. Restatement (2d) 
of Conflict Laws (1971) sec. 138 adopts that view, 
with, however, certain exceptions. In the context of 
retrospective application of a statute, it would likely 
again be "procedural" in most respects. But the third 
context, the respective powers of the legislative and 
judicial branches, brings other values into view. 

We participated in a process whereby a code of 
evidence was adopted "wholesale," to use a word in 
the quotation above from Winberry. The rules of evi- 
dence were adopted cooperatively by the three 
branches of government under the Evidence Act, 
1960 (L.1960, c. 52; N.J.S.A. 2A: 84A-1, et seq.) after 
the Supreme Court and the Legislature conducted 
their separate studies. Under the statutory arrange- 
ment, some of the rules, notably those embodying 
privileges, were fixed in the statute itself while other 
rules, prepared by the Court after consideration at a 
Judicial Conference, were filed with the legislature 
to become effective unless disapproved by a joint 
resolution signed by the Governor. Thus we did not 
pursue to a deadlock the question whether "evi- 
dence" was "procedural" and therefore, according to 
the Winberry dictum, the sole province of the Su- 
preme Court. Nor were we deterred by the specter of 
the criticism that, if "evidence" is "substantive," it 
was unseemly or worse for the Court to participate in 
the "wholesale" promulgation of substantive law. 
The single question was whether it made sense thus 
to provide for the administration of justice, and the 
answer being clear, we went ahead. We add that the 
United States Supreme Court, which does not have a 
constitutional grant of rulemaking power as to prac- 
tice and procedure, is pursuing a similar project in co- 
operation with the Congress. 18 U.S.C.A. sections 
3402,3771, 3772 (1964); 28 U.S.C.A. sections 2072, 
2075 (1958). 

What then is "intercst"? As we have said, it is 

compensatory as to the parties and represents "dam- 
ages" for delay in payment. "Damages" constitute a 
"remedy." And "remedy" promptly connotes "proce- 
dure." 1 Arn.Jur.2d, Actions, sec. 6, p. 546. But in the 
context of conflict of laws, the majority view is that 
"damages" go to the substance, i.e., that it would dis- 
serve the values involved to apply the law of the fo- 
rum rather than the law of the place of the wrong.. . . 

In the light of the foregoing it surely cannot be 
said to have been palpably inappropriate to think of 
prejudgment interest as a matter of procedure in the 
context of law-making. The question was of general 
concern, affecting many thousands of pending tort 
actions. The issue could have been raised in any of 
those cases, at the instance of the litigant or on the 
court's own motion. Had the issue been raised that 
way, all litigants would have been bound by the result 
notwithstanding that they were not heard upon the 
merits. One of the consequences of the stubborn 
myth that courts do not make law is the continuing 
failure to develop a technique whereby all may be 
heard who are interested in a legal proposition and 
might contribute to an informed decision. In this re- 
spect the rule-making approach is clearly superior. 
Here all interests were heard at a public meeting. 
Surely the litigants themselves lost nothing in that 
process. And when there is added the signal fact that 
the rule, while serving the cause of justice as between 
litigants, has the equally important objective of expe- 
diting the disposition of cases, thereby to advance the 
welfare of all litigants and the welfare of the taxpay- 
ers who must support the system, we have no doubt of 
the propriety of the course we followed. The rule 
concerns the practice and procedure in the courts in 
any view of that subject notwithstanding that the rule 
has also a "substantive" impact upon the dollar re- 
sult. It made sense to invoke the rule-making process 
in such circumstances. It was a responsible exercise of 
our responsibility. 

It is insisted we cannot uphold the rule for 
prejudgment interest without also deciding whether 
the rule comes within the Winberry dictum that the 
Court's authority as to practice and procedure is ex- 
clusive. We see no need to meet that issue. The sole 
question is whether the Court may treat the subject 
by a rule rather than by a judicial decision despite the 
substantive aspect of the subject. The issue of ex- 
clusivity involves a touchy matter, the relations 
among the three branches of government. It will be 
time enough to talk about exclusivity when there isan 



impasse and no way around it.10 A coordinate branch visions relating to the same subject matters. See R. 4: 27-2: 
should not invite a test of strength by proclamation. R. 4: 42-8(a); R. 4: 52-7; R. 4: 59-1; R. 4: 83-1. After the adop- 

tion of the prejudgment interest rule here involved, the Leg- 
Our form of government w o r k ~  best when islature enacted the New Jersey Tort Claims Act, N.J.S.A. 
branches avoid staking out the boundaries which 59: 1-1, et seq., which provides in N.J.s.A. 59: 9-za that "No 
separate their powers. interest shall accrue prior to the entry of judgment against a 

public entity or public employee." We have approved an 
amendment to our rule of Court which will except that situ- 

'OIn some instances our rules expressly accept statutorypro- ation. 

Discussion Notes 
1. What are the implications of a ruling that a 

subject is procedural rather than substantive? 
Does it really not matter, as the Court in Busik 
seems to say, whether the court relies on its power 
to make "substantive" rather than "procedural" 
law? 

2. In section 9 of chapter 77-312, Laws of Flor- 
ida, 1977, the legislature provided: 

Section 9. Admission and release 
procedures and treatment policies of the 
department are governed solely by this 
act. Such procedures and policies shall 
not be subject to control by court proce- 
dural rules. The matters within the pur- 
view of this act are deemed to be substan- 
tive, not procedural. 

The act provided for a bifurcated trial system 
for guilt and insanity in criminal trials, and for dis- 
position of defendants found not guilty by reason 

of insanity or incompetent to stand trial. What 
would be the purpose and effect of section 9? 

The act itself was declared unconstitutional, 
on due process grounds, and the court rule rein- 
stated in State ex re1 Boyd v. Green. 355 So. 2d 789 
(Fla. 1978). The legislature made another attempt 
in 1979. See chapter 79-336 sec. 4, Laws of Florida 
1979, and In re Transition Rule 23: Competency to 
Stand Trial and Be Sentenced: Insanity as a Defense, 
375 So. 2d 855 (Fla. 1979). 

3. As to the question of whether the law of evi- 
dence is substantive or procedural, see In re Florida 
Evidence Code, 372 So. 2d 1369 (Fla. 1979); In re 
Florida Evidence Code, 376 So. 2d 1161 (Fla. 1979). 

4. See also State v. Leonardis, 73 N.J. 360, 375 
A.2d 607 (1977) (concerning the validity of the 
Pretrial Intervention Program and mechanisms for 
its enforcement); Joseph M. Lynch, "The New Jer- 
sey Supreme Court and the Counsel Fees Rule: 
Procedure or Substance and Remedy?" Seton Hall 
Law Review 4 (Fall-Winter 1972): 19, 421. 

Jeffrey A. Parness, 
"Public Process and 

State-Court Rulemaking" 

Yale Law Journal 
88 (May 1979): 1319. 

O 1979 Yale Law Journal Company and 
Fred B. Rothman and Company. 
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Professor Hazard, in his review of Judge Jack 
Weinstein's Reform of Court Rule-Making Proce- 
dures,' finds the judge's proposed reforms of federal 
rulemaking procedure to be "restrained to the point 
of being exiguous."2 Yet, Professor Hazard fails to 
mention Judge Weinstein's attack on unfettered judi- 
cial rulemaking in the state courts, that is, state-court 

'J. Weinstein, Reform of Court Rule-Making Procedures 
(1977). 
i ~ a z a r d ,  Book Review, 87 Yale L.J. 1284, 1287 (1978). 

rulemaking free from subsequent legislative inter- 
vention.3 This failure is noteworthy. Whatever the 
virtues of the status quo in the federal context, the 
sweeping scope of judicial autonomy in many state 
court rulemaking procedures renders Judge 
Weinstein's call for more "public process"4 especially 
apt in the state context. The frequent insulation of 
state-court rulemakers from both the legislature and 
the electorate underscores the need for new modes 
of public participation in state rulemak-ing, 
particularly when state courts exercise quasi- 
legisltative authority, as, for example, in regulating 
the practice of law. 

Before proceeding to explore this topic, it should 
be noted that Judge Weinstein's description of state 
rulemaking suffers from several factual inaccuracies. 
In one instance, the autonomy of a judiciary's rule- 
making power is exaggerated. Florida is said to be 
"one of four states whose constitution does not seem 
to subject judicial rulemaking power to legislative 

3See J. Weinstein, supra note 1, at 82-83. 
41d. at 87. . . . 



controL"5 Yet a 1972 revision of the Florida constitu- 
tion now permits procedural rules adopted by the 
Florida Supreme Court to be repealed by a two- 
thirds vote in both houses of the state legi~lature.~ 
More often, however, Judge Weinstein understates 
the extent of judicial autonomy in state rulemaking. 
For example, Judge Weinstein fails to note that many 
more than four state constitutions expressly grant 
state high courts at least some rulemaking powers 
that lie beyond final legislative controL7 In addition, 
the trend over the past two decades has been toward 
placing more final rulemaking authority in state judi- 
ciariesa and not, as Judge Weinstein suggests,Q to- 
ward vesting ultimate responsibility for rulemaking 
in state legislatures. 

These factual inaccuracies might be unimportant 
were it not that Judge Weinstein also miscalculates 
the significance of autonomous judicial control of 
rulemaking procedures in the states. When Judge 
Weinstein examines a state in which the judiciary ex- 
ercises absolute rulemaking authority, he finds "the 
same practical balance in rule-making as [in] other 
American jurisdictions."l0 In his view, the practical 
need to bridge the formal separation of powers in 
state governments has made talk of unfettered judi- 
cial rulemaking authority "illusory."ll This position 

55. Weinstein, supra note 1, at 82. 
6Fla. Const. art. 5, sec. 2(a) (adopted Mar. 4,1972). the Flor- 
ida Supreme Court exercises exclusive rulemaking authority 
over admission to the practice of law. Id. sec. 15. 
7Such powers involving rules of procedure can be found, for 
example, in Ariz. Const. art. 6, sec. 21 (effective 1965); Ky. 
Const. sec. 116 (effective 1976). Powers involving rules regu- 
lating the practice of law can be found, for example, in Ark. 
Const. amend. 28 (effective 1938); Ind. Const. art. 7, sec. 4 
(effective 1970). And, such powers involving superinten- 
dence or administrative control can be found, for example, 
in Colo. Const. art. 6, sec. 21 (effective 1965); Mich. Const. 
art. 4, sec. 4 (effective 1963). Other state constitutions have 
been read to grant unfettered rulemaking authority to the 
state's highest court. See, e.g., State v. McCoy, 94 Idaho 236, 
486 P.2d 247 (197l)(interpreting Idaho Const. art. 5, sec. 13); 
Southwest Underwriters, v. Montoya, 80 N.M. 107,452 P.2d 
176 (1969) (interpreting N.M. Const. art. 3, sec. 1). 
8See note 7srpra; Dodge & Cashman, TlzeABA Model Judi- 
cial A~ticle, State Court J., Winter 1979, at 43. 
9J. Weinstein, supra note 1, at 78-79. 
'Old. at 82. 
"Id.  Notwithstanding this illusion, Judge Weinstein cites a 
commentator who criticized the Connecticut Supreme 
Court for making "extravagant claims of exclusive power 
over rules." Id. 79-80 (citing Kay, The R~le-MakitigAlrtl~on'ly 
and Separation of Powers in Connecticut, 8 Conn. L. Rev. 1 
(1975)). Even if commentators were able to transform reality 
into illusion, the commentator in question had no such in- 
tent. See Kay, supra, at 41-42("the constitutional law of Con- 
necticut appears to have established the final and complete 
authority of the supreme and superior courts to establish 
their own rules of procedure") (citation omitted). 

has some basis, for one study suggests that even 
where state judiciaries exercise rulemaking authority 
that is immune from legislative veto, legislatures still 
retain some ability to affect judicial rules.l2 Never- 
theless, the ability to affect judicial rules falls well 
short of the ultimate power to determine judicial 
rules.13 Recent events indicate the state judiciaries 
can, and will, block legislative attempts to subvert ul- 
timate judicial authority in rulemaking.14 

In 1976, the Michigan legislature passed an 
Open Meetings Act15 that provided for greater pub- 
lic access to governmental bodies. The Act specifi- 
cally applied to "a court while exercising rule-making 
authority and while deliberating or deciding upon the 
issuance of administrative orders."16 However, 
shortly after the Act took effect, the Michigan Su- 
preme Court, in a direct address to the legislature, 
declared that the portion of the Act dealing with the 
judiciary constituted "an impermissible intrusion into 
the most basic day-to-day exercise of the constitution 

12See Ashman, Measuring the Judicial Rule-making Power, 
59 Jud. 215,219-20 (1975). 
13Judge Weinstein underplays this difference in the scope of 
legislative power over judicial rulemaking. He repeats the 
dubious observation of an earlier commentator that, among 
the states, the ascendant policy is one of judicial rulemaking 
authority limited by ultimate accountability to the legisla- 
ture. J. Weinstein, apra  note 1, at 78-79 (quoting Kaplan & 
Green, The Legislature's Relation to Judicial Rule-Maki11g:An 
Appraisal of Witibeny v. Salisbzr~y, 65 Haw. L. Rev. 234,251 
(1951)). But see note 7s1pra (citing constitutional provisions 
vesting ultimate rulemaking authority in judiciary). 

By overlooking the continuing vitality of unfettered judi- 
cial rulemaking, Judge Weinstein may misinterpret Wig- 
more's position. See J. Weinstein, supra note 1, at 79 ("[nlo 
serious student would today accept Wigmore's thesis that 
the legislature has no power to affect judicial procedure"). 
Wigmore did assert at one point that "all legislatively de- 
clared rules forprocedure . . . are void, except such as are ex- 
pressly stated in the Constitution." Wigmore, All Legislative 
Rules for Judiciary Procedure are Void Constitutionally, 23 Ill. 
L. Rev. 276, 276 (1928) (emphasis in original). Yet in the 
same piece, Wigmore acknowledged that legislatively de- 
clared procedural rules have "such effect as the comity of the 
judiciary may give them in the absence of any rule made by 
the judiciary." Id. at 279. Thus Wigmore recognized legisla- 
tive power to affect rulemaking, although this power was 
constrained by accountability to the judiciary. 
14What constitutes a legislative attempt to undermine a 
court's ultimate authority will depend on the extent to which 
that ultimate authority is exclusive. See Kaplan & Green, 
apra  note 13, at 250 ("Whatever. . . the precise limits on the 
legislature's power, to assert that it may not stop . . . rule- 
making by blanket legislation is different from asserting.. . it 
cannot effectively repeal or modify particular court rules 
and . . . cannot act effectively, except by the court's suffer- 
ance, in an area. . . left untouched by the rules.") 
15Mich. Comp. Laws Ann. sections 15.261-275 (Supp. 1978). 
16Id. sec. 15.263(7). What better way to make rulemaking a 
"public process?" See J. Weinstein, supra note 1, at 87. 



ally derived judicial powers," which included "rule- 
making, supervisory and other administrative powers 
as well as traditional adjudicative ones."'7 

Tennessee provides a second example of a state 
judiciary successfully retaining ultimate authority 
over the judicial rulemaking process. In March 1978, 
Tennessee voters rejected a judicial article that 
would have limited the supreme court's rulemaking 
power by requiring legislative concurrence before ju- 
dicial rules became effective.ls However, even if the 
voters had approved the proposed article, it is not 
certain that they would have succeeded in constrain- 
ing the absolute rulemaking authority of the Tennes- 
see Supreme Court. Chief Justice Henry strongly 
criticized the proposal on the ground that "[ilt did not 
lie within the power of the constitutional convention 
to strip any branch of government of its coequal 
status nor to render its operation so ineffectual that it 
would cease to exist as an independent branch of our 
state's government."lg 

The continuing vitality of unfettered judicial 
rulemaking in some states has an important implica- 
tion for Judge Weinstein's call for greater public 
process in judicial rulemaking; in many instances, the 
power to reform state rulemaking procedures lies ex- 
clusively in the hands of state high courts. Fortu- 
nately, however, state courts may be receptive to 
public participation in the formulation of judicial 
rules. In North Dakota, for example, the supreme 
court recently invoked its newly granted, absolute 
rulemaking authority to promulgate two rulemaking 
procedures-one governing its own rulemaking 
process and the other regulating local rulemaking by 
the lower courts. Both mechanisms sanction broad 
participation by all persons interested in judicial 
rules. Indeed, these court-established procedures 
may prove more effective in providing public access 
to the rulemaking process than earlier procedures in- 
stituted by the state l e g i ~ l a t u r e . ~ ~  

'?In re 1976 PA267,400 Mich. 660,663,255 N.W.2d 635,636 
(1977). This was only the third time in the state's history that 
the supreme court was motivated "to communicate directly" 
about legislative action profoundly affecting the court. Id. at 
661, 255 N.W.2d at 636. The Act was passed despite the 
Michigan Supreme Court's laudable prior efforts to open up 
judicial decisionmaking on rules and administrative orders. 
See id. at 663, 255 N.W.2d at 637. 
18See Tennessee votes to reject proposal for new judicial ar- 
ticle, 61 Jud. 431, 431 (1978). 
19Id. Seegenerally Sweet, Anatomy of a "Court Reform," 62 
Jud. 37 (1978) (describing genesis, content, and defeat of 
proposed Tennessee judicial article). 
24For example, N.D. Cent. Code sec. 27-02-11 (1974) re- 
quires the high court, interalia, tomail to all attorneys copies 
of any proposed rules relating to either the practice of law or 
to pleading, practice, and procedure. 

The North Dakota experiment demonstrates 
that judicial rulemaking, unfettered by other 
branches of government, may be consistent with 
greater public process in state rulemaking. However, 
this indication of judicial receptivity also raises a se- 
ries of broader questions surrounding public partici- 
pation in rulemaking procedures-questions that 
both Judge Weinstein and Professor Hazard consider 
only in the context of federal rulemaking. 

A first question concerns the kind of judicial rule 
that ought to be the subject of public deliberation and 
debate. Certainly some rules merit less public partici- 
pation than others. For example, emergencies may 
on occasion require the immediate promulgation of a 
rule without any public process; in addition, narrow, 
technical rules obviously have less claim to formal 
public deliberation than rules affecting "sensitive is- 
sues of social policy." 

A second question of particular importance in 
the state context concerns the consequences that the 
balance of rulemaking authority between the legisla- 
tive and judicial branches should have for the nature 
of public participation in judicial rulemaking. The 
various state constitutions and statutes support not 
only unfettered judicial rulemaking,28 but, in many 
instances, judicial rulemaking constrained either by 
legislative veto power29 or by concurrent legislative 
rulemaking authority.30 Arguably, a broad legislative 
role in rulemaking diminishes the need for judicial 
creation of other modes of public participation, par- 
ticularly when state legislatures provide a reliable fo- 
rum for open debate. 

When the public lacks an effective legislative 
channel for participation in the rulemaking process, 
however, a final question concerns the selection of al- 
ternative channels for public participation. Experi- 
ence suggests that these channels should vary with 
the range of potential participants and the nature of 
the rules under consideration. Advisory committees 
selected from among the ranks of the professional 
elite-the elite whose skills are so amply celebrated 

28Some judicial rulemakers possess both fettered and unfet- 
tered powers in different areas. Conipare Ohio Const. art. 4, 
sec. 5(A) with id. sec. 5(B). 
29Theveto may require a majority vote,see Md. Const. art. 4, 
sec. 18; Ohio Const. art. 4, sec. 5(B), or it may require a two- 
thirds vote, see Alaska Const. art. 4, sec. 15; Fla. Const. art. 5 
sec. 2(a). 
30Wis. Stat. Ann. sec. 751.12 (West Supp. 1978). This divi- 
sion of authority between legislature and judiciary is appar- 
ently working. See Supreme Cociri Order Adoption of Rules 
Relating to the Ofice of Chief Judge, J~idicial Administrative 
Districts and Assignment hidges, 51 Wis. B. Bull., Aug. 1978, 
at 31-32: Parness & Korbakes. A Studv of the Procedural 
Rulemaking Power in the U.S. 61 ( ~ m .  Jud. Soc'y mimeo 
1973). 



by Professor Hazard in the federal context33-might 
be delegated the task of ensuring adequate levels of 
public participation in the formulation of most proce- 
dural rules. Similarly, committees selected from 
among state-judiciary administrative officers should 
exercise responsibility for uncontroversial rule- 
making that focuses on court administration. By con- 
trast, rulemaking that implicates sensitive issues of 
social policy warrants well-publicized open hearings, 
and perhaps even hearings at multiple locations, in 

33See Hazard, supra note 2, at 1294. 

Discussion Notes 
1. Professor Parness has written widely about 

public and legislative participation in judicial ru- 
lemaking. See, for example, "The Legislative 
Roles in Florida's Judicial Rulemaking," University 
of Florida Law Review 33 (Spring 1981): 359; Jef- 
frey A. Parness and Curtis B. Copeland, "Access 
to Judicial Rulemaking Procedures," Arizona State 
Law Journal 1982 (No. 3,1982): 641; Jeffrey A. 

order to maximize accessibility to potential partici- 
pants. Finally, the need for differentiated forms of 
public participation in state rulemaking suggests that 
the formalization of rulemaking procedures should 
also receive the careful attention of judicial 
rulemakers. Unless notice requirements, responsible 
officials, and the structure of public access to rulem- 
aking will generate uncertainty at best and, at worst, 
will reduce the very access that it attempts to facili- 
tate. It is my hope that these few observations will 
help to spur the reform of all American rulemakings 
systems, now that Judge Weinstein has urged further 
dialogue. 

Parness and Christopher C. Manthey, "Public 
Process and Ohio Supreme Court Rulemaking," 
Cleveland State Law Review 28 (No. 2, 1979): 249. 

2. Could litigants claim a right to participate in 
judicial rulemaking? 

3. Compare the judicial rulemaking in the fol- 
lowing area with that concerning practice and pro- 
cedure in the courts. 



D. Judicial Regulation of the Practice of Law through Rulemaking 

In Petition of Florida State Bar Association, 40 
So.2d 902, 905-06 (Fla. 1949) the Florida Supreme 
Court held it had inherent power to create an inte- 
grated bar, with mandatory membership and dues for 
lawyers. The court relied on a number of cases from 
other jurisdictions for this proposition. See also Bd. of 
Overseers of the Bar v. Lee, 422 A. 2d 998 (Me. 1980). 

Often state constitutions specifically grant to the 
highest court the exclusive power to regulate admis- 
sion to the bar and the practice of law. Many such 
provisions were adopted after the highest court's rul- 
ing that it had such inherent powers. 

The United States Supreme Court has indicated 
it is generally up to the states to define the "practice 
of law." Ferguson v. Skrupa, 372 U.S. 726 (1963). But 
see, United Mine Workers v. Illinois State Bar Assoc., 
389 U.S. 217 (1967); Sperry v. Florida, 373 U.S. 379 
(1963); In re Petition to Amend Code of Professional Re- 
sponsibility, 327 So.2d 15, 17-18 (Fla. 1976). 

See generally Stephen E. Kalish, "The Nebraska 
Supreme Court, The Practice of Law and the Regula- 
tion of Attorneys, Nebraska Law Review 59 (No. 3 
1980): 555. 

The range of a court's authority in regulating the 
"practice of law" is illustrated by In re Interest on Trust 
Accounts, A Petition of the Florida Bar, 356 SO. 2d 799 
(Fla. 1978). There the Florida Supreme Court 
authorized lawyers to place their trust accounts in in- 
terest-bearing accounts and, with client consent, 
make the interest revenue available to a non-profit 
foundation to support programs aimed at improving 
the administration of justice. See Comment, St. 
Mary's Law Journal 10 (No. 3 1979): 539; 11(No. 1 
1979): 113. 

Courts have also ruled that the judicially adopted 
Canons of Ethics take precedence over statutes seek- 
ing to govern lawyers' behavior. Times Publishing Co. 
v. Williams, 222 So. 2d 470, 475-76 (2d D.C.A. Fla. 

1969). The Pennsylvania Supreme Court recently 
ruled the State Ethics Act, as it applied to retired 
judges, was an unconstitutional infringement on the 
Court's authority to regulate the practice of law. 
Wajert v. State Ethics Comm., 420 A. 2d 439 (Pa. 
1980). See also, Ballou v. State Ethics Commission, 424 
A. 2d 983 (Pa. Comm. Ct. 1981); Kremer v. State Ethics 
Commission, 424 A. 2d 968 (Pa. Comm. Ct. 1981) 
(judges). Criminal statutes proscribing solicitation of 
legal business, however, have been upheld against 
the argument that they encroach on the Supreme 
Court's power to discipline lawyers. Pace v. State, 368 
So. 2d 340, 345 (Fla. 1979). 

American Trial Lawyers Association 
v. New Jersey Supreme Court 

66 N.J. 258,330 A.2d 350 (1974) 

HUGHES, C.J. 
This litigation challenges the authority of the Su- 

preme Court under its rulemaking power, N.J.Const. 
(1947), Art. VI, sec. 11, par. 3,' to establish a gradu- 
ated schedule of maximum contingent fees applica- 
ble to certain tort litigation conducted by New Jersey 
attorneys. It thus suggests to the Court an introspec- 
tive look at its constitutional power to regulate the 
practice of law as well as its consequent responsibili- 
ties in that regard. 

1N.J.Const. (1947), Art. VI. sec. 11. par. 3. reads: 
3. The Supreme Court shall make rules gov- 

erning the administration of all courts in the State 
and, subject to law, the practice and procedure in 
all such courts. The Supreme Court shall have ju- 
risdiction over the admission to the practice of law 
and the discipline of persons admitted. 



The contingent fee rule, R. 1: 21-7, was adopted 
by this Court in December 1971, to be effective Janu- 
ary 31, 1972. Its limitation clause (c) was promptly 
challenged on federal and state constitutional 
grounds by litigation instituted by several highly re- 
spected associations of trial lawyers (hereafter 
"plaintiffs"). Plaintiffs may be considered, arguendo, 
to be representative of a class, namely the entire New 
Jersey trial bar; we are not so clear as to their standing 
to represent the poor, but that is not necessary to de- 
cide now. . . . 

In 1947, the people of New Jersey adopted a new 
Constitution to replace that of 1844 (the successor to 
the Revolutionary Constitution of 1776), recognizing 
that over the span of that century-plus the state had 
emerged from its largely agricultural past to become 
a more complex component of the American commu- 
nity. Heavily industrialized, congested by dynamic 
population and business growth, suffering pains of 
unprecedented and largely unplanned urbanization, 
crisscrossed by the travel of millions of visitors or 
transients, choked by an archaic tax system, New Jer- 
sey had become, in the words of Woodrow Wilson 
(who served as its Governor part way through that in- 
terval) a kind of "laboratory" of the nation's problems 
and its hopes. 

By Article VI of the 1947 Constitution, the peo- 
ple discarded the former court system, attenuated 
and overburdened as it was by the developments and 
complexities of the years. The new charter had at its 
core the creation of a modern system of courts. That 
court system, in its political independence, its design 
of administrative self-government, its hoped-for effi- 
ciency and consequent productivity potential in the 
public interest since has come to be regarded as 
something of a model by other jurisdictions. W.J. 
Brennan, Jr., After Eight Years: New Jersey Judicial 
Reform, 43 A.B.A.J. 499 (1957); M. Pirsig, The Pro- 
posed Amendment of the Judiciary Article of the 
Minnesota Constitution, 40 Minn.L.Rev. 815,823-24 
(1956); R. Pound, Procedure Under Rules of Court in 
New Jersey, 66 Harv.L.Rev. 28 (1952). Central to this 
system was a unique administrative flexibility, largely 
accommodated by the rulemaking power, soon to be 
vindicated (in the context of procedural and practice, 
vis-a-vis substantive, matters) in Winberry v. Salis- 
bury, 5 N.J. 240, 74 A.2d 406 (1950), cert. den. 340 
U.S. 877, 71 S.Ct. 123, 95 L.Ed. 638 (1950). 

In this context, then, we come to the basic ques- 
tion of this case: What is the nature and extent of the 
Court's regulatory power over those who practice 
law? 

One source of the power of the Court to regulate 
practice and procedure therein, of course, is its tradi- 
tional, inherent and integral relationship to the very 
existence and the functioning of the court. But so 
precisely and unmistakably (as held below) did Arti- 

cle VI, sec. 11, par. 3 of the Constitution, supra, make 
"the Supreme Court the exclusive repository of the 
State's power to regulate the practice of the law, in- 
vesting it 'with exclusive responsibility in this area,' 
State v. Rush, 46 N.J. 399, 411, 217 A.2d 441, 447 
(1966)," American Trial Lawyers Ass'n v. New Jersey 
Supreme Court, supra, 126 N.J. Super. at 585, 316 
A.2d at 23, that the existence and exclusivity of the 
power would seem quite beyond question. 

As to its nature: we must remember that there is 
a manifest conceptual kinship between "power" as 
such, and the obligation for responsible use of the 
power, and that, never from a myopic viewpoint, but 
fully and truly in the public interest. The people's 
constitutional reposition of power always carries with 
it a mandate for the full and responsible use of that 
power. When the organic law reposes legislative 
power in that branch, for instance, it is expected that 
such power will be used, lest it wither and leave the 
vacuum of a constitutional exigency, requiring an- 
other branch (however reluctantly) to exercise, or 
project the exercise of, that unused power for the 
necessary vindication of the constitutional rights of 
the people.. . . So it is with the unparalleled executive 
authority vested by the 1947 Constitution. 

And so it has been with the judicial branch of this 
government. Since 1948 (the Judicial Article became 
effective September 15, 1948, Article XI, sec. IV, 
par. 14) the Supreme Court has not hesitated to meet 
its responsibility for the use of the judicial and admin- 
istrative power reposed in it by Article VI. Thus, it 
has "legislatively" adopted Rules of general applica- 
tion regulating the professional conduct of attorneys 
and their relationships to their clients and to the 
courts. The wide range of such rules was noted by the 
Appellate Division.5 

Nor has the judiciary forgotten to regulate the 
conduct of its own members, as by our adopting of the 
Code of Judicial Conduct and our creation of an Ad- 
visory Committee on Judicial Conduct to aid in its en- 
forcement. R. 2: 15-1 et seq. 

5". . . rules: regulating bar examinations and the licensing of 
attorneys (R. 1: 23 to 27); specifying who may practice law 
and appear in court (R. 1: 21-1 to 4); authorizing attorneys to 
form 'professional corporations' to engage in the practice of 
the law(R. 1: 21-1A); creating a committee on theunauthor- 
ized practice of the law(R. 1: 22); setting forth limitationson 
the practice of law by attorneys holding various public of- 
fices and positions (R. 1: 15); adopting a canon of profes- 
sional ethics (R. 1: 14); creating an advisory committee on 
professional ethics (R. 1: 19); regulating ethics committees 
and disciplinary proceedings (R.l: 20); requiring attorneys 
to maintain separate trustee and business bank accounts and 
specified bookkeeping records (R. 1: 21-6) and providing for 
the creation and maintenance of a 'client's security fund' to 
which each member of the bar must annually contribute the 
sum of $15 (R. 1: 28)" [I26 N.J.Super. at 584585,316 A. 2d 
at 231 



In their able brief, plaintiffs suggest that the na- 
ture and reach of the disciplinary power are of "first, 
critical importance," and we agree. We are also quite 
clear that the people, in their constitutional grant of 
the power of superintendence of those admitted to 
practice law, did not express a mere gesture or for- 
mality. On the contrary, we think they intended that 
responsibility to extend to every area in which unjust 
or unethical conduct might afflict the public at the 
hands of those admitted by the Court to the practice 
of the law. We believe the people intended that the 
Court should cope as best it might with interstices, 
wherever they appear, in the pattern of honest and 
ethical practice of the law. In this grant of power and 
reposing of responsibility the people of New Jersey 
trusted and commissioned the Supreme Court, in ef- 
fect, to "keep the house of the law in order." See, Gair 
v. Peck, 6 N.Y.2d 97,111,188 N.Y.S.2d 491,502,160 
N.E.2d 43,51 (1959), appeal dismissed 361 U S .  374, 
80 S.Ct. 401,4 L.Ed.2d 380 (1960). The Court intends 
to fulfill that responsibility, and to fulfill it within the 
framework of constitutional rights. To do less would 
degrade the Court, weaken the profession and im- 
pede the administration of justice, eventualities 
against which we believe the profession, as well as 
this Court, to be fully dedicated. 

Plaintiffs argue that in its adoption of R. 1: 
21-7(c) the Court acted, not in a legislative but in an 
adjudicatory role, and that an evidentiary hearing 
should have preceded and justified its action. Again, 
we think the constitutional grant of power and lodge- 
ment of responsibility were not so limited. For in- 
stance, the people surely did not intend that the court 
would require an evidentiary hearing to prove to it- 
self the wrongness and danger of an attorney com- 
mingling his personal funds and those entrusted to 
his care by his client, before it could have guarded 
against that evil by its adoption of r. 1: 21-6, supra, n. 
5 . .  . . 

To adopt the view suggested would seem quite il- 
logical, as though the people intended to vest respon- 
sibility for superintendence of the ethical practice of 
the law, yet to withhold from the Court the power to 
make rules to effectuate that very superintendence. 

Without further examples, we may conceded 
[sic] at once that the rule here discussed was not bot- 
tomed on an evidentiary hearing, nor even on any- 
thing approaching the lengthy investigation by 
Justice Wasservogel to reveal the abuse of the contin- 
gent fee system in New York. That scrutiny preceded 
the adoption there of the control rule later held valid 

by decision of the Court of Appeals in Gair v. Peck, 
supra. It is unrealistic to suppose that cupidity and 
overreaching end at the banks of the Hudson, and we 
do not indulge that aberration. Our Supreme Court, 
as the natural recipient of clients' complaints against 
the conduct of lawyers, has accumulated experience 
over the years, as briefly mentioned by Chief Justice 
Weintraub at the November 6, 1971 hearing.8 This, 
of course, absent documentation and hearing, could 
not constitute an evidentiary hearing in the ad- 
judicatory sense. But for the reasons mentioned 
above, and as carefully explicated by the Appellate 
Division, we are quite clear that such an evidentiary 
hearing was not constitutionally required. 

Too, it is proposed that the Court has ad- 
judicatory power to discipline a lawyer who violates 
DR 2-106, overreaching his client unconscionably, 
even to the extent of disbarment of the attorney, and 
that this suffices to discharge its constitutional re- 
sponsibility. But it would appear to require some im- 
plementation of this power to reach the otherwise 
unreported and undiscovered violation. Whatever 
the enormity or frequency of rarity of such concealed 
offenses, it is the obligation of the Court to try to pre- 
vent them. 

We conclude with a word of cautionary explana- 
tion. Both this opinion and that of the Appellate Di- 
vision, here adopted, are carefully confined to the 
discussion and resolution of two issues: whether this 
Court possessed the power to adopt R. 1: 21-7 and 
whether it had the right to do so without first holding 
an evidentiary hearing. As has been indicated, we 
have no doubt that the power exists and are equally 
certain that its exercise need not be conditioned upon 
or accompanied by such a hearing. The Court re- 
mains extremely mindful of the abuse this regulation 
seeks to control and of the Court's constitutional re- 
sponsibility in this regard. But whether R. 1: 21-7 
should continue as an ongoing rule of court, whether 
it should be modified or whether it should be re- 
pealed and the problem att?cked in some other way 
are matters to which this decision has not addressed 
itself. Our rules are never immutable. Applications 
for their review are never foreclosed. In re NBC, 64 
N.J. 476, 317 A.2d 695 (1974). The Court does not 
adopt its rules to promote or brook injustice but, as 
best it can, to secure justice, and justice under Consti- 
tution and law. 

Affirmed. 

8At an open meeting of the Court with representatives of 
the Bar to elicit views as to the adoption of the rule. 

Discussion Notes 2. Could the legislature have adopted such a 
1. Could the legislature change the rule prom- rule, by statute, prior to the promulgation of the 

ulgated by the court and upheld by it in this case? court rule? 



E. Inherent Powers of the Courts 

Commonwealth ex rel. Carroll v. Tate 
442 Pa. 45,274 A.2d 193 (1971) 

BELL, Chief Justice. 
On June 16, 1970, President Judge Vincent A. 

Carroll, individually and on behalf of all the Judges of 
the Court of Common Pleas of Philadelphia, insti- 
tuted this suit by a Complaint in Mandamus to com- 
pel the Mayor and City Council of Philadelphia to 
appropriate the additional funds requested by them 
for the important and necessary administration of the 
Court of Common Pleas of Philadelphia for the fiscal 
year commencing July 1, 1970 and ending July 1, 
1971. 

We shall hereinafter set forth the intricate facts 
involved in this suit, but, initially, we deem it impor- 
tant to focus on the fundamental questions involved: 
(1) whether the Judicial Branch of our Government 
has the inherent power to determine what funds are 
reasonably necessary for its efficient and effective op- 
eration; and (2) if the Judiciary has the power to de- 
termine what funds are reasonably necessary, does it 
then have the power to compel the Executive and the 
Legislative Branches to provide such funds after the 
requested amount has been reduced in, or wholly or 
partially eliminated from, the budget prpposed by the 
Executive Branch and approved by the Legislative 
Branch. 

The Court of Common Pleas. . . submitted to the 
City's Finance Director (on the necessary forms) its 
operating budget estimates of the financial needs of 
the Court of Common Pleas and the Municipal 
Court. The total amount of requests submitted was 
$19,706,278. After several meetings between the Fi- 
nance Director and representatives of the said Court, 
the sum was reduced to $16,488,263, and, on April 1, 
1970, this amount was finally sent to City Council by 
the Mayor in his proposed annual operating budget 
message. On May 4, 1970, President Judge Carroll, 

Judge D. Donald Jamieson (now President Judge), 
and Administrative Judge Frank J. Montemuro, to- 
gether with several members of their administrative 
staffs, gave extensive testimony before City Council, 
seeking to document their requests. The Court at this 
time also requested an increase of $5,230,817 over 
the amount proposed in the Mayor's aforesaid 
budget of April 1st. Of this sum of $5,230,817, 
$2,012,801 had not previously been requested of 
either the Finance Director or the Mayor prior to the 
time the Mayor submitted his budget. City Council 
denied this additional request and approved by ordi- 
nance, on May 28, 1970, the amount recommended 
by the Mayor, i.e., $16,488,263. This total was divided 
and allocated as follows: 

Municipal Court Judicial Staff $ 451,532 
Common Pleas Court Judicial Staff 2,126,839 
Common Pleas Court Administration 13.909.892 

Total $16,488,263 

This present mandamus action was instituted on 
June 16, 1970 to compel the appropriation and pay- 
ment of the Court's additional request of $5,230,817. 

Proceedings Before Judge Montgomery 
On June 23,1970, Judge Harry M. Montgomery, 

of the Superior Court of Pennsylvania, was specially 
designated by this Court to hear and decide this case. 
Judge Montgomery promptly held a pre-trial confer- 
ence, at which time the legal issues were delineated 
and an agreement was worked out by the parties that 
defendants would hold and keep available sufficient 
funds to pay any sums ultimately awarded to the 
Court. On July 27,1970, Judge Montgomery issued a 
Pre-Trial Order, ordering the parties to argue and 
brief certain issues and temporarily enjoining the de- 
fendants from enforcing a "job freeze" ordered by the 
Mayor against the Court, and also from reducing the 
Court's budget. Oral argument was held on August 4, 



1970, and Judge Montgomery filed a "Supplemental 
Pre-Trial Order" on August 12, 1970. In this Order, 
Judge Montgomery ruled, inter alia: (1) the Court 
had the burden of proof to establish the reasonable 
necessity of its financial requests and none of the par- 
ties could take advantage of the usual presumption of 
reasonableness by virtue of their public office; (2) de- 
fendants, as a defense to plaintiff's demand for addi- 
tional funds in this action of mandamus, could not 
"reopen" the earlier budget figures, which had been 
approved by the Mayor and for which appropriations 
had been made by the City Council, in order to prove 
that the present appropriation was being used ineffi- 
ciently or that a more efficient use of present appro- 
priations would cover some or all of the additional 
requested items. . . . The record was closed on 
4ugust, 21,1970, after extensive testimony had been 
taken and exhibits produced. At this time, the Court 
amended its request for funds by reducing the sum of 
$5,230,817 it had requested in the complaint to 
$3,962,532, mainly because of the delay in time from 
the start of the fiscal year (July 1, 1970). 

On September 30, 1970, Judge Montgomery is- 
sued a mandamus Order against defendants to ap- 
propriate and pay the amount of $2,458,000, and 
made final his injunctive Order of July 27, 1970. . . . 

Court's Inherent Power 

It is a basic precept of our Constitutional form of 
Republican Government that the Judiciary is an in- 
dependent and co-equal Branch of Government, 
along with the Executive and Legislative Branches. . . 
. The line of separation or demarcation between the 
Executive, the Legislative and the Judicial, and their 
respective jurisdiction and powers, has never been 
definitely and specifically defined, and perhaps no 
clear line of distinction can ever be drawn. However, 
we must, of necessity, from time to time examine and 
define some of the respective powers within these 
undefined boundaries. 

Because of the basic functions and inherent pow- 
ers of the three coequal Branches of Government, 
the co-equal independent Judiciary must possess 
rights and powers co-equal with its functions and du- 
ties, including the right and power to protect itself 
against any impairment thereof. See Commonwealth 
ex rel. Hepburn v. Mann, 5 Watts & S. 403, supra; 
Leahey v. Farrell, 362 Pa. 52,66 A.2d 577, supra; Wil- 
son v. Phila. School Dist., 328 Pa. 225, supra. 

Expressed in other words, the Judiciary mustpos- 
sess the inherent power to determine and compel 
payment of those sums of money which are reason- 
able and necessary to carry out its mandated respon- 
sibilities, and its powers and duties to administer 
Justice, if it is to be in reality a co-equal, independent 
Branch of our Government. This principle has long 

been recognized, not only in this Commonwealth but 
also throughout our Nation. . . . 

The very genius of our tripartite Government is 
based upon the proper exercise of their respective 
powers together with harmonious cooperation be- 
tween the three independent Branches. Leahey v. 
Farrell, 362 Pa. page 57, 66 A.2d 577, supra. How- 
ever, if this cooperation breaks down, the Judiciary 
must exercise its inherent power to preserve the effi- 
cient and expeditious administration of Justice and 
protect it from being impaired or destroyed. Leahey 
v. Farrell, 362 Pa. pages 57-58, 59-60, supra. . . . 

Reasonable Necessity 
In the leading case of Leahey v. Farrell, 362 Pa. 

52,66 A.2d 577, supra, the Court of Common Pleas 
of Cambria County entered a mandamus Order 
against the County Commissioners and County Con- 
troller to compel the payment of funds necessary for 
salary increases given to the Court stenographers. 
The Court of Common Pleas had entered the Order 
without first complying with the provisions of Section 
23 of the Act of July 5, 1947, P.L. 1308, 16 P.S. sec. 
304, which required submission of salary increases of 
Court personnel to the County Salary Board. This 
Court reversed the lower Court Order because there 
was no attempt to first comply with the statutory pro- 
visions of administrative procedure for salary in- 
creases. However, in Leahey, we reaffirmed the 
inherent powers of the Judiciary to mandamus the 
payment of sufficient funds out of the public treasury 
for the efficient administration of the Judicial Branch 
of Government. The Court pertinently said 362 Pa. 
pages 57-58,66 A.2d 579-580: "Should Commission- 
ers, however, neglect or refuse to furnish funds, or 
sufficient funds, for reasonable judicial functions, 
and in consequence the efficient administration of 
the judicial branch of the government is thereby im- 
paired or destroyed, the courts possess the inherent 
power to require such necessities to be furnished and 
to direct payment therefore out of the public treas- 
ury. . . ." 

". . . Should the legislature, or the county salary 
board, act arbitrarily or capriciously and fail or ne- 
glect to provide a sufficient number of court 
employes or for the payment of adequate salaries to 
them, whereby the efficient administration of justice 
is impaired or destroyed, the Court possesses inher- 
ent power to supply the deficiency. Should such offi- 
cials neglect or refuse to comply with the reasonable 
requirements of the court, they may be required to do 
SO by mandamus." 

Leahey correctly holds (by necessary implication) 
that the burden is 011 the Court to establish that the 
money it requests is reasonably necessary for "the ef- 
ficient administration of justice." If a Court is unable 
to provide an efficient administration of Justice be- 
cause of insufficient funds to have adequate person- 
nel, or reasonable salaries for personnel, or for other 



necessary Court adminstration services, or for con- 
struction and maintenance of essential Court facili- 
ties, then our whole system of Justice and its 
administration will undoubtedly be greatly impaired, 
if not destroyed. 

The confidence, reliance and trust in our Courts 
and in our Judicial system on the part of the Bench 
and the Bar, as well as the general public, have been 
seriously eroded. We cannot permit this to continue. 
In order to improve and expedite Justice, it is both 
important and imperative that we re-examine and re- 
evaluate our Courts and their administration, our ju- 
dicial processes and our entire Judicial system. 

The demands upon our Judicial system have in- 
creased tremendously in the last decade, especially in 
the criminal field. Violent crimes have increased 
10% or more every year. The increase in criminal and 
civil trials, and the number of required pre-trial, pre- 
sentencing and post-trial hearings have virtually 
swamped the Courts of this Commonwealth, particu- 
larly in Philadelphia. New programs, techniques, fa- 
cilities, and expanded personnel have been and will 
continue to be necessary to meet the mandate of pro- 
viding and administering a more efficient Judicial sys- 
tem and making Justice for all speedier and more 
certain. 

Defendants contend, inter alia, that the overall 
problem of financial difficulties which undoubtedly 
confront and harass the City of Philadelphia should 
be considered in determining what is "reasonably 
necessary" for the "efficient administration of Justice 
by the Courts." The demand, often amounting to ne- 
cessity, for additional funds for both the maintenance 
and the improvement of public services and general 
public welfare, and the unfortunate rise in costs of 
nearly every description, is widespread. Neverthe- 
less, the deplorable financial conditions in Philadel- 
phia must yield to the Constitutional mandate that 
the Judiciary shall be free and independent and able 
to provide an efficient and effective system of Justice. 

The Court does not have unlimited power to ob- 
tain from the City whatever sums it would like or be- 
lieves it needs for its proper functioning or adequate 
adminstration. Its wants and needs must be proved by 
it to be "reasonably necessary" for its proper func- 
tioning and administration, and this is always subject 
to Court review. 

Mr. Chief Justice Marshall said in McCulloch v. 
Maryland, 17 U.S. 316, 431, 4 Wheat 316, 4 L.Ed. 
579, ". . . the power to tax involves the power to de- 
stroy; . . ." A Legislature has the power of life and 
death over all the Courts and over the entire Judicial 
system. Unless the Legislature can be compelled by 
the Courts to provide the money which is reasonably 
necessary for the proper functioning and adminstra- 
tion of the Courts, our entire Judicial system could be 
extirpated, and the Legislature could make a mock- 
ery of our form of Government with its three co- 
equal branches-the Executive, the Legislative and 
the Judicial. 

We have carefully considered all of the defen- 
dants' contentions, as well as all of the Court's con- 
tentions, but deem further discussion thereof 
unnecessary. 

We agree with Judge Montgomery's conclusion 
that "the amount recommended by Mayor Tate and 
approved by Council is inadequate to meet the rea- 
sonable needs of the Court [of Common Pleas] for 
the present fiscal year." We also agree with his Order 
of September 30, 1970, allowing the Court 
$2,458,000. This represents his allowance and spe- 
cificallocation of certain of the amounts requested by 
the Court and his disallowance of certain items which 
the Court had requested. Judge Montgomery's award 
was based upon nine months remaining in the City's 
fiscal year, July 1, 1970 to July 1, 1971. We accord- 
ingly reduce the award to reflect the amount of time 
remaining in this fiscal year (five months from Febru- 
arv 1.1971) and awarded the Court of Common Pleas 
thk sum of $1,365,555. 

Judgment, as modified, is affirmed. 

Discussion Notes 

1. Regarding Tate and its progeny, see Com- 
ment, "State Court Assertion of Power to Deter- 
mine and Demand its Own Budget," University of 
Pennsylvania Law Review 120 (June 1972): 1187. 
See generally, Note, "Judicial Financial Auton- 
omy and Inherent Power," Cornell Law Review 57 
(July 1972): 975; Geoffrey C. Hazard, Jr., Martin 
B. McNamara, and Irwin F. Sentilles 111, "Court 
Finance and Unitary Budgeting," Yale Law Journal 
81 (June 1972): 1286; Carl Baar, "Judicial Activ- 
ism in State Courts: The Inherent Powers Doc- 
trine," in State Supreme Courts: Policymakers in the 

Federal System, eds. Mary Cornelia Porter and G. 
Alan Tarr (Westport, Conn.: Greenwood Press, 
1982), p. 129. 

2. In 1981, the New Jersey Supreme Court 
promulgated a rule establishing a procedure for 
resolution of budget impasses such as occurred in 
Tate. Rule 1: 33-9, New Jersey Court Rules of General 
Application (1988). See In Re Hudson County 1982 
Judicial Budget, 91 N J .  412,452 A.2d 202 (1982); In 
re Union County Judicial Budget Impasse, 87 N.J.l, 
432 A.2d 807 (1983). 

3. Which procedure seems preferable, Pen- 
nsylvania's or New Jersey's? 



Commonwealth v. 
Pennsylvania Labor Relations Bd. 
479 Pa. 440,388 A.2d 736 (1978) 

ROBERTS, Justice. 
This appeal presents the question whether court 

reporters of Philadelphia are "public employes" en- 
joying rights under the Public Employe Relations Act 
(Act 195), and, if so, whether Act 195 unconstitution- 
ally interferes with the independence of the judiciary. 
We hold that court reporters are "public employes," 
and Act 195 is constitutional. 

I 

Procedural History 
On August 5, 1974, the American Federation of 

State, County, and Municipal Employees 
(AFSCME) filed with the Pennsylvania Labor Rela- 
tions Board a petition for representation, alleging 
that it represented at least thirty per cent of the court 
reporters of Philadelphia. The petition named the 
City and the Court of Common Pleas of Philadelphia 
as employer. Despite notice, the City did not appear 
at hearing before the Board concerning the petition. 
AFSCME amended its petition to exclude the City as 
a named employer. 

Finding that Act 195 applies to the employment 
relationship between judges and court reporters, the 
Board ordered an election, following which the 
Board, on June 19, 1975, certified AFSCME as the 
exclusive bargaining representative of court report- 
ers. The Board dismissed the judges' continuing ob- 
jection that Act 195 does not apply to their court 
reporters, and entered a final order of certification. 

Appellants Philadelphia judges appealed the 
Board's order to the Court of Common Pleas of 
Philadelphia and petitioned this Court to assume ple- 
nary jurisdiction over the controversy. We granted 
the petition and transferred the proceedings to the 
Commonwealth Court. The Commonwealth Court 
affirmed the order of the Board and we granted ap- 
pellants' petition for allowance of appeal. 

The Constitutionality of 
Applying Act 195 to the Courts 

Appellants argue that subjecting "wages, hours 
and other terms and conditions of employment," see 
Act 195, sec. 701,43 P.S. sec. 1101.701, to bargaining 
will interfere with their ability to administer justice. 

Appellants contend that arbitrators called upon 
whenever bargaining reaches an impasse could ren- 
der decisions removing judges' control over impor- 
tant considerations such as starting times, overtime 
work, and appointment of court reporters. They also 
contend that the Board would be empowered to cre- 
ate too many bargaining units and, through unfair la- 
bor charge procedures, see Act 195, sec. 1201,43 P.S. 
sec. 1101.1201, decide that courts have discharged or 
disciplined an employee illegally. 

On this record, appellants' fear for the continued 
independence of the judiciary is unjustified. As we 
concluded in Ellenbogen v. County of Allegheny, supra, 
so long as judges retain authority to select, discharge, 
and supervise court personnel, the independence of 
the judiciary remains unimpaired. These crucial areas 
of judicial authority are not infringed by collective 
bargaining, which here will resolve matters involving 
wages and other financial terms of employment. See 
Act 195, secs. 701 and 702,43 P.S. secs. 1101.701 and 
1101.702; see generally Pennsylvania Labor Relations 
Board v. State College Area School District, 461 Pa. 
494, 337 A.2d 262 (1975). Moreover, should collec- 
tive bargaining impair the independence of the judi- 
cial function, nothing in Act 195 nor our decision in 
Ellenbogen prohibits courts from taking reasonable, 
appropriate measures to maintain their independ- 
ence. See Commonwealth ex re/. Carroll v. Tate, 442 
Pa. 45,274 A.2d 193 (1971); Leahey v. Farrell, 362 Pa. 
52, 66 A.2d 577 (1949).6 

Conclusion 
Because no dispute exists here concerning the 

proper managerial representative for purposes of 
proceedings under Act 195, we are not called upon to 
decide whether appellants are to sit as the manage- 
rial representative in bargaining and representation 
proceedings with court reporters. We decide only 
that the Legislature intended Act 195 to apply to 
court reporters of Philadelphia and, on the present 
record, such application is constitutional. 

6Relying on Passaic Corrrlty Pi~batiorz Office~s' Ass'n. v. 
Coirnty of Passaic, 73 N.J. 247, 374 A.2d 449 (1977), amicus 
Court Administrator of Pennsylvania contends that Act 195 
constitutes an impermissible attempt by the Legislature to 
regulate judicial administration, a subject assertedly within 
the exclusive province of this Court. The Court Administra- 
tor further argues that implementation of numerous bar- 
gaining agreements throughout the Commonwealth 
pursuant to Act 195 will thwart this Court's effort to unify 
the judicial system of Pennsylvania. We do not agree. For all 
the reasons stated in text, Act 195 does not impose any 
threat to the unification of the judicial function because col- 
lective bargaining involving court personnel does not alter 
judges' authority to administer justice. See Eller~boge~z v. 
Coirrlty ofAllegher~y, - Pa. , 388 A.W 730 (1978). 



Accordingly, thc ordcr of the Commonwealth Pennsylvania l abo r  Relations Board for proceedings 
Court is affirmcd and the case is rcmandcd lo thc consistent with this opinion. 
I I 

Discussion Notes Cmwlth. 572, 425 A.2d 859, aff'd 501 Pa. 69,459 
A.2d 756 (Pa. 1983). 

1. Would the Pennsylvania courts bc rcquircd 2. Scc gcncrally David Weinstein, "Collective 
to follow labor arbitrators' awards concerning judi- Bargaining in the Judicial Branch: Current Legal 
cia1 employees? See Beckert v. Americun Federution Dcvclopments," Justice System Journal 4 (Spring 
of State, County and Municipal Employees, 56 Pa. 1979): 304. 



F. Advisory Opinions 

Justice Frankfurter warncd about the problcms 
caused by courts rendering advisory opinions. "It 
must be remembered that advisory opinions are not 
merely advisory opinions. They are ghosts that slay." 
Felix Frankfurter, "A Note on Advisory Opinions," 
Harvard Law Review 37 (June 1924): 1008. 

Many state constitutions, howcvcr, providc for, 
and under certain circumstances, requirc, thc issu- 
ance by the state's highest court of advisory opinions 
to the other branches of government. See gcncrally 
Comment, "The State Advisory Opinion in Pcrspcc- 
tive," Fordham Law Review 44 (Octobcr 1975): 81. 

In re House Resolution No. 12. 
88 Colo. 569, 298 P. 960 (1931) 

Per Curiam. 
This court is in reccipt of Housc Kcsolution No. 

12 of the House of Keprcsentativcs of the Twenty- 
Eighth Gencral Assembly now in scssion, adoptcd 
and transmitted under that portion of scction 3, arti- 
cle 6 of our Constitution which rcads: "The suprcmc 
court shall give its opinion upon important questions 
upon solemn occasions whcn requircd by thc govcr- 
nor, the senate, or the house of rcprcscntativcs." 

This resolution sets forth that "thcrc is now 
pending before the 28th General Asscmbly a pro- 
posed income tax law which has passcd thc Housc on 
3rd reading"; that the constitutionality of such a law 
"has been questioned": and that the Housc has ob- 
tained from the Attorncy Gcncral an opinion up- 
holding said constitutionality, which opinion is 
attached. It next recites the reasons for the passagc of 

thc act and statcs thc ncccssity for an opinion of this 
tribunal. 'l'hcn follows the rcqucst of "the Housc of 
Kcprcscntativcs" that we dccidc "for thc direction 
and guidancc ol' the Gcncral Assembly and thc Gov- 
ernor," thrcc questions, i.e.: (1) Has the legislature 
authority to adopt a flat or graduated income tax? (2) 
Has it authority to  use thc proceeds thcrcof for cer- 
tain spccil'icd purposes? (3) Has it authority to pro- 
vide ccrtain cxcmptions thcrcfrom? 

Wc have hcld that said scction 3 authorizes an in- 
quiry by the Housc or Scnate only whcn a bill involv- 
ing a constitutional or publici juris qucstion is bcfore 
thc body. In rc Scnatc Bill No. 416.45 Colo. 394. 101 
P. 410. Also that it authorizes an inquiry by thc Gov- 
crnor only whcn such a bill has bccn passed by both 
Nousc and Scnatc, and is bcforc him for signature. In 
re Proposcd Amendments to the Constitution, 50 
Colo. 84. 114 1'. 298. 

Assuming, but not deciding, that thcse questions 
arc such as arc contcmplatcd by the Constitution, the 
"solcmn occasion" has passcd, or has not arisen. The 
bill is no longcr beforc the House, and will never 
again be if its action be rcjccted or approved in toto by 
thc Scnatc. l 'hc lattcr may be unanimously of the 
opinion that thc bill is or is not constitutional. If so, 
no such "occasion" will confront that body. If other- 
wise, the Scnatc may not wish our opinion. If thc Scn- 
atc rcjccts thc bill, no qucstions in relation thereto 
can confront thc Governor. If i t  passes thc bill, he 
may not wish our opinion. 

Sincc said constitutional provision is our only 
authority for answcring qucstions not prcscnted in 
litigated cascs. and sincc thesc intcrrogatories do not 
fall within that scction, we rcspcctfully rcqucst that 
~ h c  honorable Housc of Kcprcscntatives withdraw 
thcm. 



Discussion Notes 
1. See also, In re Opinion of the Justices, 49 

N.E.2d 252 (Mass. 1943). 
2. In rendering advisory opinions arc state 

courts exercising the "judicial power"? Are thcir 
opinions "binding" upon persons not bcforc the 
court? 

3. The New Hampshire Supreme Court noted 
that advisory opinions "express. . . such tentative 
views on the subject as we now have, with a repcti- 
tion of the caution that the opinion given is not a 
judicial decision of the questions propounded." In 
re Opinion of the Justices, 138 A. 284, 291 (N.H. 
1927) (emphasis added). 

4. The Supreme Judicial Court of Massachu- 
setts, in Commonwealth v. Welashy, 177 N.E. 656 
(Mass. 1931), described advisory opinions as fol- 
lows: 

As the jurors were about to be irnpanelcd for 
the trial of this complaint, the defendant filcd a 
challenge to the array. . . . The ground on which 
that challenge rests is that there wcre no womcn 
on the listsfrom which the jurors were drawn. The 
contention in support of the challenge raises two 
inquiries: (1) Whether under the laws of the com- 
monwealth the names of women ought to have 
been placed upon the jury lists; and (2) whether by 
such exclusion the constitutional rights of thc de- 
fendant under the Fourteenth Amendment to the 
Constitution of the United States have becn in- 
fringed. 

Both thcse questions were answered in the 
ncgativc by the justices in an opinion rendered to 
thc honorable thc House of Representatives in ac- 
cordance with thc duty imposed by part 2, c. 3, art. 
2, of thc Constitution. Opinion of the Justices, 237 
Mass. 591,130 N.E. 685. It has been uniformly and 
many timcs hcld that such opinions. although nec- 
essarily thc rcsult of judicial examination and de- 
liberation, arc advisory in nature, given by the jus- 
tices as individuals in their capacity as constitu- 
tional adviscrs of thc other departments of govern- 
mcnt and without the aid of arguments, are not ad- 
judications by thc court. and do not fall within the 
doctrine of stare dccisis. When the same questions 
are raiscd in litigation, thc justices thcn composing 
the court are bound scdulously to guard against 
any influcncc flowing from the previous considera- 
tion. to cxaminc the subjcct ancw in thc light of ar- 
guments prcscntcd by parties without reliance 
upon the vicws thcrctofore cxprcsscd, and to give 
thc case thc most painstaking and impartial study 
and dctermination that an adequate appreciation 
of judicial duty can impcl. 

5. Do thcse points answer Justice Frankfurt- 
er's criticism? Could the legislature grant the 
powcr to rcndcr advisory opinions by statute? 

6. Article IV, Scction (1) (c) of thc Florida 
Constitution provides for "interested persons to 
be hcard on the questions presented.. . " whcn the 
governor sceks an advisory opinion. 

dcpartmcnts of government. In submitting such opin- 
ions, greater frecdom is possible in considering the 

Arthur Prentice Rugg: A Memorial 
302 Mass. 625,635 (1939) 

Bentley W. Warren, Esquire, addrcsscd the 
court as follows: 

May it please Your Honors: The Memorial which 
has just been presented to your Hoqors admirably 
sets out the career and charactcr of thc late Chief 
Justice. . . . 

Many features of the judicial branch of our gov- 
ernment, as represented in the Suprcmc Judicial 
Court, have promoted the development and the sta- 
bility of its role of a balance wheel in the governmcnt 
itself. Two attributes of this court stand out 
preeminently. One is the practical life tenure of its 
members, imparting to the court a quality of pcrma- 
nence and continuity foreign to eithcr the cxccutive 
or legislative branches. The other is thc rather un- 
usual provision, in judiciary organization, for advisory 
opinions by the court to the executive and legislative 

questions of law involved, as the justices are unham- 
pcrcd by the principle early enunciated and always 
adhered to, that every presumption must be enter- 
taincd in favor of the validity of any statute under 
consideration and that only the clearest reasons 
against its validity will suffice to set it aside. More- 
over, a dil'fcrcnt situation is presented when the court 
is askcd to givc an abstractly correct advisory opinion 
as to thc constitutionality of a proposed bill than 
whcn it is asked in a litigated case to hold invalid the 
provisions of a statute solemnly enacted by the Gen- 
eral Court and first brought to the attention of the 
justices in a controversy between actual litigants and 
aftcr rights have accrued and been exerciscd and du- 
tics and responsibilities have arisen under the provi- 
sions of that statute. The distinction between the two 
kinds of opinion is not unlikc that governing the ncc- 
essary dcgree of proof for the entry of judgement in a 
c1v11 action and that required to warrant a verdict of 
guilt in a criminal procccding.This flexibility possible 
in advisory opinions has without qucstion headed off 



and prevented the enactment of many mcasurcs of 
doubtful constitutionality, which, ncvcrthelcss, had 
they been enacted, might, under the application of 
the principle just mentioned, have become imbcddcd 
in our statutory law. 

It is of interest to study the record of the late 
Chief Justice in passing upon questions of constitu- 
tionality in advisory opinions and such questions in 
litigated cases. . . . The results are significant and rc- 
flect his intelligent and discriminating reaction to the 
two sets of circumstances. 

Without a complcte and exhaustive examination 
of all instances of the two classes of opinions, it ap- 
pears that he participated in approximately eighty ad- 
visory opinions. Of such of these as dcalt with the 
constitutionality of proposed lcgislativc measures, 
'Wy-seven, or nearly half of the total, hcld that the 
measures submitted to the court wcrc beyond the 
constitutional powcr of the Legislature to cnact. On 

the othcr hand, in litigated cases in which statutes 
came bcfore the court on an issue of constitutionality, 
so few as to be really negligible have been set aside. 
Indccd, it is probably the general judgment of the bar 
that an attack upon the constitutionality, or a defense 
based on the unconstitutionality, of a statute while 
Rugg presided over this court represented a last re- 
sort of a litigant. Whether this comparative immunity 
of cnactcd statutes is due to the winnowing out of 
doubtful mcasurcs through their prior submission to 
the analys~s of the court in rcquests for advisory opin- 
ions, or whether ~t 1s due to the differcnt rulcsappli- 
cablc in consideration of constitutional qucstions in 
advisory opinions and in actual litigated cases upon 
enacted statutes, it must bc clear that thc provision 
for such advisory opinions has proved of great value 
to the ordcrly and constitutional exercisc of the pow- 
ers cntrustcd to thc cxecutive and legislative 
branches of the government. 

Discussion Notes 

1. Why does Mr. Warren concludc that the 
usual presumption of validity accorded to statutes 
is not present in the context of advisory opinions? 

2. Would an official be rcquired to acccpt the 
advice rendered in an advisory opinion? 

3. How do advisory opinions fit into separation 
of powers theory? 

4. Could a state supreme court render an advi- 

sory opinion on a federal constitutional question? 
See In re Advisory Opinion to the Governor. 509 
So.2d 292.302 (Fla. 1987). If a state supreme court 
did render an advisory opinion on a federal consti- 
tutional qucstion, could it be revicwed by the 
United States Supreme Court? 

5. Reread the opinion of Justice Holmes in In 
re Municipal Sufruge to Women, Chapter 6 ,  Section 
C., pagc 258. 



Chapter 8 

The State Executive Branch 
At this point the reader should rcvicw the matc- 

rial in Chapter 1, Section A on thc evolution of cx- 
ecutive power during the founding dccadc. The 
executive branch began in disfavor, and has gained 
more power and authority over the years. For a rc- 
cent analysis of the measures of gubernatorial powcr, 
see Nelson C. Dometrius, "Changing Gubernatorial 
Power: The Measure vs. Reality," Western Politicul 
Quarterly 40 (June 1987): 319; Keith J. Mucller, "A 
Rejoinder," ibid., 329; Nelson C. Dometrius, "Re- 
ply," ibid., 333. 

Throughout the evolution of executive power, a 
recurring dilemma arose. How were executive pow- 
ers to be described in a constitution? In thc words of 
Charles C. Thach, Jr.: 

The matter of definition of powers was a 
vital one to the executive department. The 
only powers explicitly conferred on the ex- 
ecutive thus far were the veto power, the 
power to make appointments, though not of 

judgcs, and a powcr, which perhaps was only 
a duty. to cxccute the laws. . . . Should the 
great political powers, such as control of the 
mil~tary, control of foreign negotiations. the 
powcr of pardon, be left to the will of future 
lcg~slaturcs, or be fixcd by the Constitution 
beyond legislative control? Even more fun- 
damcntal was the question of the vesting 
clause. Should executive power be possessed 
by the chicf executive subject to the law of 
the land, or on the same footing as the legis- 
lature possessed its powers? Again, should a 
complctc enumeration of powers be under- 
taken'? If not, should the uncnumerated 
power be left to the legislature to grant or 
withhold? State constitutions furnished ex- 
amples of each method of procedure. 

Charlcs C. Thach, Jr., The Creation of the Presidency 
1775-1 789 (Baltimore: Johns Hopkins Press, 1923, 
1969 reprint), pp. 105-06. 



A. The Nature of Executive Power 

Rapp v. Carey 
44 N.Y. 157,375 N.E. 2d 745 (1978) 

BREITEL, Chief Judge. 
Defendants, the Governor and the State Board 

of Public Disclosure, appeal from the Appellate Divi- 
sion's unanimous affirmance of an order granting 
summary judgment to plaintiffs, State employees, 
and declaring the Governor's Executive Order No. 
10.1 (9 NYCRR 3.10) unconstitutional. The disputed 
order purports to require a wide range of State cm- 
ployees within the executive branch to file multi- 
detailed personal financial statements with the 
Board of Public Disclosure, and to abstain from vari- 
ous political and business activities. 

The issue is whether under the State Constitu- 
tion the Governor may, by executive order, without 
benefit of authorizing legislation, mandate on State 
employees, many not subject to removal by the Gov- 
ernor, the filing of financial disclosure statcmcnts, 
and the abstention from activities not prohibited by 
statute. Not at issue is the wisdom of requiring such 
statements and prohibiting the proscribed activities, 
or the hardly doubted power to impose such require- 
ments by appropriate legislation. 

There should be an affirmance. Neither in the 
Constitution nor in the statutes is there express or 
implied authority for the Governor to exact of State 
employees compliance with the requirements of Ex- 
ecutive Order No. 10.1. Nor docs the Governor's or- 
der merely implement existing lcgislation relating to 
conflicts of interest. The order reaches beyond that, 
and assumes the power of the Legislature to set State 
policy in an area of concededly increasing public con- 
cern. 

The executive order was promulgated by the 
Governor on October 22, 1976. Paragraph 11. which 
requires annual filing of a financial disclosure state- 

ment, prohibits service in political party office, and 
regulates outside employment and activity, applies to 
the following employces: (1) employees of the execu- 
tive dcpartment and other Statc departmcnts and 
agencics hcaded by gubernatorial appointees or 
nominees (a) whose annual State salary is at least 
$30,000; or (b) who hold nonsecretarial, nonclerical 
positions classified as managerial or confidential; and 
(2) members of the governing bodiesof State entities, 
if the member is appointed or nominated by the Gov- 
ernor and receives more that $15,000 per year in 
compensation from the State. Paragraph 111, which 
also requircs filing of a financial disclosure state- 
ment, but does not contain the same prohibitions on 
outside activity, applies to members of governing 
bodies of Statc entities, if the member is appointed by 
the Governor and receives State compensation which 
amounts to no more than $15.000. The State Board of 
Public Disclosure, first established by the Governor 
in Executive Order No. 10 (9 NYCRR 3.10), an ear- 
lier more limited attempt to regulate potential con- 
flicts of interest, was continued toadminister the new 
executive ordcr. 

The agencics purportedly covered by the execu- 
tive ordcr arc not confined to the executive dcpart- 
ment, a dcpartrnent that is but one of many in the 
executive branch. It also extends to other State de- 
partments and many so-called independent agencies, 
such as public authorities, over which the Governor 
had no gcncral control or powers of supervision or 
operation. 

On Novcmber 1, 1976, thc Statc board directed 
covcrcd employees to complete financ~al disclosure 
statcmcnts and return them to the board by Decem- 
bcr 1. This action was brought by covered employees 
to have the ordcr declarcd unconstitutional and to 
enjoin its enforcement. Special Term granted the re- 
qucstcd rclicf, and a unanimous Appellate Division 
affirmed. 



The executive power of the State, vested in the 
Governor, is broad (see N.Y. Const., art. IV sections 
1,3; Executive Law, arts. 2,3). In his capacity to over- 
see, even beyond his responsibility to operate, the 
Governor may investigate the management and af- 
fairs of any department, board, bureau, or commis- 
sion of the State (Executive Law, sec. 6). This 
investigatory power, which includes the power to sub- 
poena witnesses, as well as to require the production 
of books and papers, and which authorizes thc Gov- 
ernor to delegate the investigatory function to per- 
sons appointed by him for that purpose, permits the 
Governor to exercise considerable vigilancc, but not 
necessarily direction, in protecting against conflicts 
of interest. The Constitution and statutes thus recog- 
nize explicitly the need for and the power in the Gov- 
ernor to oversee, but again not necessarily to dircct, 
the administration of the various entities in the ex- 
ecutive branch. 

The Governor may also direct the Attorncy- 
General to inquire into matters "concerning the pub- 
lic peace, public safety and public justice" (Executive 
Law, sec. 63, subd. 8). Implementation of this power 
is illustrated by Governor Dewey's creation in 1951 of 
the New York State Crime Commission to investi- 
gate the relationship between organized crime and 
State government (see Mutter of Di Brizzi [Proskauer], 
303 N.Y. 206,211-216, 101 N.E.2d 464,466-468). 

There are, however, limits to the breadth of ex- 
ecutive power. The State Constitution providcs for a 
distribution of powers among the three branches of 
government (see N.Y. Const., art. 111, sec. 1; art. IV, 
sec. 1; art. VI). This distribution avoids excessive con- 
centration of power in any one branch or in any one 
person. Where power is delegated to one person, the 
power is always guided and limited by standards. In 
fact, even the Legislature is powerless to delegate the 
legislative function unless it provides adequate stan- 
dards (Packer Coll. Inst. v. Universify of State of N. Y , 
298 N.Y. 184, 189, 81 N.E.2d 80,81). Without such 
standards there is no government of law, but only 
government by men left to set their own standards, 
with resultant authoritarian possibilities. 

Defendants cite numerous instances, reaching 
far back into the State's history, in which the Gover- 
nor has acted by "executive order," although not usu- 
ally so denominated. But, until 1950, none of those 
orders had any rule-making component. They were 
emergency measures later submitted to the Legisla- 
ture for ratification, actions taken pursuant to an un- 
challenged constitutional or statutory power of the 
Governor, or proclamations without significant legal 
effect. (See, e.g., 3 Lincoln, Messages from the Gov- 
ernor, pp. 38-40 [proclamation calling Legislature 

into Extraordinary Session].) After 1950, there were 
a numbcr of diffcrcnt types of orders which wcre 
seemingly cast in a rule-making mold, but were re- 
petitivc of cxisting legislation as to standards and im- 
plcmcntcd the enforcement of those standards by 
voluntary arrangements, directions for co-ordination 
or the interposition of mediatory bodies (see, e.g., Ex- 
ecutivc Order Establishing Code of Fair Practices, 
1960 Public Papers of Governor Nelson. A. Rock- 
efeller, p. 1130; Executive Order for Resolution of 
Employee Complaints, 1950 Public Papers of Gover- 
nor Thomas E. Dewey, p. 613). Assuming they were 
valid, as they undoubtcdly were in large measure, the 
ordcr in this case goes beyond any of them. 

It is true that in this State thc executive has the 
powcr to cnforce legislation and is accordcd great 
flexibility in dctcrmining the methods of enforce- 
mcnt (scc N.Y. Const., art. IV, scc. 3). But he may 
not, as was recently said of the Mayor of the City of 
Ncw York, "go beyond stated legislative policy and 
prescribe a remedial device not embraced by the pol- 
icy" (Mutter of Broidrick v. Lindsay, 39 N.Y.2d 641, 
645-646, 385 N.Y.S.2d 265, 267, 350 N.E.2d 595, 
597). And, as noted in the Broidrick case, decided 
unanimously by this court, the flexibility allowed the 
executive in designing an enforcement mechanism 
depcnds upon the nature of the problem to be solvcd 
(id., p. 646,385 N.Y.S.2d p. 267, 350 N.E.2d p. 597). 
Where it would be practicable for the Legislature it- 
self to sct precise standards, the executive's flexibility 
is and should be quite limited. 

Defendants seek to justify the executive order as 
an implementation of section 74 of the Public Offi- 
cers Law. That statute, called a code of ethics for 
Statc officers and employees, provides guidelines de- 
signed to eliminate substantial conflicts of interest 
betwecn State duties and private interests. Togethcr 
with scction 73 of the Public Officers Law, which, as 
opposcd to guidelines, contains absolute rulcs and 
proscriptions, section 74 constitutes the legislative 
policy of the State in the conflict of interest area. 

Crucial is the contrast between sections 73 and 
74. enacted,together in 1954 (L.1954, chs. 695,696). 
In section 73 the Legislature enacted a blanket prohi- 
bition of conduct by State employees thought to be 
delrimcntal to Statc interests. The prohibited con- 
duct and the employees to which each prohibition ap- 
plies are carefully described. In addition, subdivision 
6 of the statute mandates public disclosure of a cir- 
cumscribed catcgory of invcstments by certain State 
employees and officers. Thus, in section 73 the legis- 
lature dcmonstratcd its ability and readiness to pro- 
scribe spcciricd transactions peculiarly vulnerable to 
conflicts of interest, transactions in "definable areas 
on which there should bc no disagrcemcnt" (Gover- 



nor's Memorandum on Approval, 1954 Public Papers 
of Governor Thomas E. Dewey, pp. 304,305). 

Section 74 is a different type of statute. Dcsigncd 
to cover "areas where distinctions are closc, and the 
differences between right and wrong not always easily 
ascertainable, [it] establish[es] broad standards of 
conduct, leaving to advisory committees the process 
of developing a body of rules and precedents on the 
basis of continuing experience and trial and crror" 
(id.). 

As Mr. Justice Harold J. Hughcs succinctly 
stated at Special Term in holding the executive ordcr 
invalid, first quoting from the declaration of lcgisla- 
tive intent accompanying enactmcnt of section 74 
(L.1954, ch. 696, sec. I), " 'Government is and should 
be representative of all the people who elect it, and 
some conflict of interest is inherent in any reprcscn- 
tative form of government. Some conflicts of matc- 
rial interests which arc improper for public officials 
may be prohibited by legislation. Othcrs may arise in 
so many different forms and under such a variety of 
circumstances, that it would be unwise and unjust to 
proscribe them by statute with inflexible and penal 
sanctions which would limit public service to the very 
wealthy or the very poor. For matters of such com- 
plexity and close distinctions, the lcgislaturc finds 
that a code of ethics is desirable to set forth for the 
guidance of state officers and employees the gencral 
standards of conduct to be reasonably expccted of 
them' . . . [tlhe inflexible proscriptions of the Execu- 
tive Order are clearly at variance with this declaration 
of legislative intent" (Rapp v. Carey, 88 Misc.2d 428, 
431,390 N.Y.S.2d 573,575). In short, this ordcr is not 
an implementation of section 74; it is a nullification of 
it-a nullification, however benevolent in purpose, 
without benefit of legislative action. 

The challenged order presumes to prohibit scrv- 
ice in political party office by all State employees cov- 
ered by paragraph 11, not just by the small group of 
officials of high rank named in subdivision 8 of scc- 
tion 73 of the Public Officers Law. Thc order, again 
without any apparent statutory authority. would also 
prohibit, except on permission of the Board of Public 
Disclosure, all types of privately compensatcd cm- 
ployment by State employees. That thc dual loyaltics 
engendered by this dual employment may rightly be 
condemned is not the issue. The crux of the mattcr is 
the determination by the Lcgislature. implicit in its 
enactment of the code of ethics, that the cxistcncc of 
conflicts in these areas is to be determined on a case- 
by-case basis, not by use of blanket prohibitions. 

None of this is to say that the Governor may not 
require that his appointees, serving at his will. abstain 
from transactionsor business associations that potcn- 
tially conflict with State duties. The Governor is, of 
course, free to regulate the business activitm ol'cm- 

ployccs scrving at his pleasure. The same cannot be 
said, however, of employees who have civil service 
tenurc, or even gubernatorial appointees who serve 
for fixed terms. These employees may not be remov- 
able exccpt for cause, and are thus not subject to 
summary dismissal by the Governor. The challenged 
executive ordcr exceeds the Governor's power of ap- 
pointmcnt and rcachcs employees who could be nei- 
ther directly appointed nor summarily dismissed by 
the Govcrnor. As to these employees, the Governor 
is without powcr to impose the strictures contained in 
the exccutivc ordcr. 

The rcstriction on political activities is particu- 
larly troublesome. While thc restriction on the merits 
would be supported by many or even most, it involves 
a broad qucstion of policy, hardly resolvable by other 
than thc rcprcsentatively electcd lawmaking branch 
of govcrnmcnt, the Lcgislature. 

The out-of-State cases relied upon by defendants 
are not on point. True. in Illinois State Employees 
Assn. v. Wulker, 57 I11.2d 512,315 N.E.2d 9, cert. den. 
sub nom. Troopers Lodge No. 41 v. Walker, 419 U.S. 
1058, 95 S.Ct. 642, 42 L.Ed.2d 656, the Illinois Su- 
preme Court uphcld the Governor's power to issue 
an exccutivc order requiring financial disclosure 
statcmcnts. But that holding rested squarely on the 
Illinois Constitution which providcd that all "holders 
of statc officcs and all mcmbcrs of a Commission or 
Board crcatcd by this Constitution shall file avcrified 
statement of thcir economic interests, as providcd by 
law" (Ill. Const.. art. XIII, sec. 2. quoted in 57 I11.2d p. 
518, 315 N.E.2d 9, 12). No similar provision may be 
found in the Constitution or statutes of this State. 

Shuyy v. Buteru. 22 Pa.Cmwlth. 229,348 A.2d 910 
involvcd thc status under the Pennsylvania "Right to 
Know Act" of financial disclosure statements filcd 
pursuant to an cxccutive order issucd by the Gover- 
nor. The Commonwealth Court of Pennsylvania, in 
concluding that the statements filed were not subject 
to public examination, inspection, and copying, noted 
that "[tlhc financial statements requested by the 
Govcrnor had no more lcgal effect than a request by 
the Govcrnor to have birthday greetings scnt to him" 
(id., P. 237,348 A.2d p. 914). By contrast, the present 
exccutive ordcr was dcsigncd to be mandatory, not 
merely an invitation to voluntary compliance. 

In Opinion of Justices, N.H., 360 A.2d 116 the 
Ncw Hampshire Supreme Court sustained a rcsolu- 
tion adoptcd by the Governor and council to the ex- 
tent that the resolution stated a policy prohibiting 
employment of elective officials in the executive 
branch, but struck down provisions restricting the 
right of clcctive officials to do business with the 
Statc. Thc court concluded "[h]owevcr desirable 
comprchcnsivc lcgislation in the area of conflict of 
intcrcst may bc, thc enactment of such lcgislation is 



the prerogative and responsibility of thc lcgislature 
and not the executive" (N.H., 360 A.2d, p. 122). 

The sister State cases, therefore, prescnt prob- 
lems different from the ones creatcd by the instant 
executive order. Moreover, they do not and could not 
bear significantly on the issue in this case, arising as it 
does under this State's particular constitutional and 
statutory provisions. The sister State cascs arc useful 
principally to show how other States have reacted to 
the use of executive orders in the conflict of interest 
area, and as such, they are either inconclusive, or 
largely supportive of the general principles here dis- 
cussed. 

The crux of the case is thc principle that thc Gov- 
ernor has only those powers delegated to h ~ m  by the 
Constitution and the statutes. On the princlplc. thcrc 
is general agreement (see, e.g.. Slzupp v. Buteru, 22 
Pa.Cmwlth. 229,348 A.2d 910, supra; Opin~on ofJus- 
tices, N.H., 360 A.2d 116, 122, supra; Opinion of the 
Justices, N.H. 360 A.2d 116, 122, supra; cf. Illinois 
State Employees Assn. v. Walker, 57 111.2d 512,5 18,3 15 
N.E.2d 9, supra). There should be no lcss agreement 
on application of the principle to the facts of this 
case. On no reasonable reading of the Constitution, 
the Executive Law, or the relevant provisions of the 
Public Officers Law can the Governor's exercise of 
legislative power, exemplified in the executive order, 
be sustained. 

Under our system of distribution of powcrs with 
checks and balances, the purposes of the executive 
order however desirable, may bc achieved only 
through proper means. No single branch of govern- 
ment may assume a power, especially if assumption 
of that power might erode the genius of that system. 
The erosion need not be great. "Rather should we be 
alive to the imperceptible but gradual increase in the 
assumption of power properly belonging to another 
department" (People v. Tremaine, 252 N.Y. 27,57,168 
N.E. 817, 827 [concurring opn. per Crane, J.]). 

Finally, it is quite significant that in the Hunter 
case (supra) in which this court has sustained, in large 
part, the validity of the local law, the City Council of 
the City of New York enacted, as a legislative matter, 
the financial disclosure requirements imposed on city 
employees. The Governor's objective may be 
achieved by obtaining the requisite legislation. 
Critical, however, is that any difficulty or even impos- 
sibility of obtaining legislation through the constitu- 
tionally prescribed mechanisms may not be made a 
source of executive law-making power where none 
otherwise exists. 

Accordingly, the order the Appellate Division 
should be affirmed. with costs. 

COOKE, Judge (dissenting in part). 
I respectfully dissent. The power and position of the 

Governor of the State of New York should not be 
thwartcd by a declaration that his order is unconstitu- 
tional and invalid-either as a matter of law or State 
policy. Executive power of the Statc is vested consti- 
tutionally in thc Governor and by statute he is 
authorized at any time to examine and investigate the 
management and affairs of any department, board, 
burcau or commission of the State. The Governor 
was empowcred within this framework, therefore, to 
issue the ordcr requiring applicable officers and em- 
ployces of the State to file financial statements, the 
cxercisc of this powcr bcingconsistent with and in im- 
plementation of the State code of cthics. Far from 
nullifying and complctciy counteracting the force 
and cffcctivencss of the code of cthics, the order in 
this respect would implement its provisions and thus 
breathe life into the lcgislative scheme. When acting 
in thc cxcrcisc of his executive powers. as in this re- 
spcct, the Governor of the State should be immune 
from judicial interference (Guynor v. Rockefeller, 21 
A.D.2d 92,98,248 N.Y .S.2d 792,800, affd 15 N.Y.2d 
120, 256 N.Y.S.2d 584,204 N.E.2d 627). 

As a mattcr of law, as head of the executive de- 
partment, the Governor is authorized to regulate the 
activities of those officers and employees functioning 
wholly within that department. From the standpoint 
of policy alone, it would be anomalous indeed to hold 
the Governor responsible for the faithful execution 
of the laws, if at the same time he is refused control 
over the human agencies whom he must necessarily 
employ for that purpose. 

Exccutivc Ordcr No. 10.1 represents an attempt 
by the Governor to provide a framework pursuant to 
which hc might ascertain whether certain State offi- 
cers and employees (hereafter referred to as "em- 
ployees") arc abiding by high ethical standards 
requircd of thcm in the performance of their duties. 
That ordcr, to the extent that it is grounded on pow- 
ers confcrrcd expressly or by necessary implication 
either by the Constitution or by statute, thereby voic- 
ing the will of the people or the Legislature, should 
be upheld and enforced. 

JASEN, Judge (dissenting). 
I would rcverse the order of the Appellate Divi- 

sion and hold the challenged executive order consti- 
tutional in its entirety. 

The Governor of the State of New York derives 
his power from the Statc Constitution, which de- 
clares that "[tlhe executive power shall be vested in 
the governor" (N.Y.Const.. art. IV. sec. 1). and that 
"[hlc shall expedite all such measures as may be re- 
solved upon by the 1,egislature. and shall take care 
that the laws are faithfully executed" (N.Y.Const., 
art. IV, sec. 3). Not only do these constitutional man- 



dates vest broad powers in the Chief Executive, but 
they also charge him with far-reaching responsibili- 
ties to effectuate the laws enacted by the Legislature. 
(Matter of Broidrick v. Lindsay, 39 N.Y.2d 641, 385 
N.Y.S.2d 265, 350 N.E.2d 595.) Performance of so 
demanding a task would indeed be impossible if ex- 
ecutive power were not commensurate with execu- 
tive responsibility. Although broad, the powers of the 
executive are, of course, not unbounded; the Legisla- 
ture alone is constitutionally empowered to enact law 
(N.Y.Const., art. 111, sec. I), and while the Governor 
is forbidden to trespass into the legislative sphere. 
where the Legislature has spoken he is mandated to 
implement its will. 

Executive Order No. 10.1 is not an executive in- 
cursion into the legislative realm, for it finds ample 
support in a legislative predicate-the code of ethics. 
(Public Officers law, sec. 74.) In broad but clear lan- 
guage, the code prescribes ethical standards for offi- 
cers and employees of all State agencies. "No officer 
or employee of a state agency. . . should have any in- 
terest, financial or otherwise, direct or indirect, or en- 
gage in any business or transaction or professional 
activity or incur any obligation of any nature, which is 
in substantial conflict with the proper discharge of his 
duties in the public interest." (Public Officers Law, 
sec. 74, subd. 2.) This statute announces the policy of 
the State, to prevent even the slightest taint of a con- 

flict of interest from infecting any governmental 
agency. No qualification attaches to this policy; its 
scope is not limited to one branch of government or 
one sort of activity. It is rather a sweeping pronounce- 
ment that ethics in government must be scrupulously 
promoted and preserved. Executive Order No. 10.1 is 
unquestionably consistent with this policy. All of its 
provisions-the requirement of financial disclosure, 
the proscriptions against holding positions in political 
organizations and engaging in private employment 
for compensation or holding other public office or 
employment unless authorized by the Board of Pub- 
lic Disclosure-implement the statutorily mandated 
policy of the State. In helping to assure that the legis- 
lative purpose will be achieved, the challenged ex- 
ecutive ordcr. rather than an unconstitutional 
arrogation of power, is a constitutional discharge of 
executive responsibility. 

Since the executive order owes its validity to its 
legislative underpinning, the continued existence of 
supportive legislation is imperative to the continued 
validity of the order. The Legislature's exclusive law- 
making powers, however, are in no way circumscribed 
by this or any other executive action. Should the Leg- 
islature adopt further measures relating to ethics in 
government, the executive order would have to be 
measured against those enactments. Only so long as 
the ordcr imnlements the will of the Legislature, as 
expressed byitatutes, will it remain valid, 

Discussion Notes respect to executive power, those relating to im- - 
plied powers or implied limitations? 

1. For a similar analysis, see Buettell v. Walker, 3. On executive orders generally, see Note, 
59 111.2d 146,319 N.E.2d 502 (1974). "Gubernatorial Executive Orders as Devices for 

2. How does the New York Court of Appeals' Administrative Discretion and Control." Iowa Law 
description of gubernatorial power compare with Review 50 (Fall 1964): 78. 
descriptions we have seen earlier, characterizing 4. What is different about the nature of the ex- 
state governmental power as "plenary"? Which ecutive power asserted in the following case from 
would be the more often occurring questions with that which was asserted in Rapp v. Carey? 

or sentence, allowing in the interest of jus- 
tice retroactive application of the changed 
lcgal standard. (Emphasis added.)' 

People v. Herrera 
516 ~ . 2 d  626 (Colo. 1973) The Colorado Criminal Code, effective July 1, 

1972, redefined many offenses and completely re- 

LEE, Justice. 
In these eight cases, consolidated for appeal, ap- 

pellants seek post-conviction review of their sen- 
tences, under 1971 PermSupp., C.R.S.1963, 
40-1-101 et seq. Section 40-1-510(l)(f), as amended, 
authorizes post-conviction review where it is alleged: 

vamped the penalty provisions. sentences were re- 
duced for most offenses. The appellants, all of whom 
had been convicted and sentenced under prior crimi- 
nal statutes, sought a review of their sentences under 
Section 40-1-510(l)(f), as amended. The trial courts 
denied review in all eight cases. 

That there has been a significant change 'Prior to the amendment of April 19.1973, the word "allow- 
in the law, applied to applicant's conviction ing" read .*requiring." 

29 8 



It is clear that the legislature intcndcd by Scction 
40-1-510(l)(f) to confer a right of revicw of sen- 
tences, to the end that sentences might bc equalizcd 
in light of the changes in the Colorado criminal laws. 
All appellants qualify for review under thc terms of 
the statute, in that their sentences cithcr exceedcd 
the maximums authorized by the new codc for the 
same offenses, or exceed by three years the mini- 
mums provided by it. 1971 Perm.Supp., C.R.S.1963, 
40-1-509. 

We recognize and agree with thc laudable, be- 
neficent purposes motivating the enactment of Scc- 
tion 40-1-510(l)(f). We also are aware that the 
criminal justice process sometimes results in impcr- 
fect justice which in extreme cases crics out for cor- 
rection. This is particularly so in the area of 
imposition of sentences for criminal misconduct. The 
methods and means by which correction of such in- 
equities and injustices may be attained, howevcr, arc 
circumscribed by constitutional limitations. 

Article I11 of the Colorado Constitution divides 
"[tlhe powers of the government of this state. . . into 
three distinct departments,-the legislative, exccu- 
tive and judicial" and further provides that: 

[N]o person or collection of persons 
charged with the exercise of powers properly 
belonging to one of these departments shall 
exercise any power properly belonging to 
either of the others, except as is in this con- 
stitution expressly directed or permitted. 

thc exccutivc. Also, it seems obvious that the legisla- 
ture is equally powcrlcss to confer executive powers 
upon thc judiciary. 

Articlc IV. Scction 7, of the Colorado Constitu- 
tion provides: 

The governor shall have the power to 
grant repricvcs. commutations and pardons 
after conviction, for all offenses except trea- 
son. . . ." 

Thc powcr of commutation, with which we are here 
conccrned, is the power to reduce punishment froma 
grcatcr to a lcsscr sentence. . . . 

By Scction 40-1-510(l)(f) the lcgislature sought 
to confcr upon the courts thc exprcss power to review 
scntcnccs aftcr conviction and exhaustion of appel- 
late rcmcdics. Implied in this provision is the author- 
~ t y  to rcduce a scntcnce after a final conviction-the 
powcr of commutation. Nowhere does the constitu- 
tion vcst the power of commutation in the courts.2 

In People v. District Court, Colo., 502 P.2d 
420, we obscrvcd that the governor has the exclu- 
sive power to grant reprieves, commutations and 
pardons after conviction. We affirm that declara- 
tion. Any attempt, therefore, to exercise such 
power by the judicial department, even though 
legislatively sanctioned, would be a violation of the 
doctrine of separation of powers under Article I11 
of the Colorado Constitution. Other states with 
similar constitutional provisions have reached like 
conclusions. . . . 

The judiciary can no more exercise a powcr con- 
stitutionally conferred upon the legislature than can 

2By contrast, the legislature provided in Section 40-1-509 for 
appellate review of sentences during the appeal process, 
which imports the exercise of a proper judicial function be- 
fore finality of a judgment of conviction. 

Discussion Notes see also In re Advisory Opinion of the Governor, 334 
So.2d 561 (Fla. 1976). 
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power, and its relationship to legislative power, come in the Colorado case? 



B. Executive Veto Power 

Although, in the early history of state constitu- 
tions, the executive veto was not favored, now all 
state constitutions except that of North Carolina 
authorize governors to veto legislation. The specific 
provisions vary in their details. See generally John A. 
Fairlie, "The Veto Power of the State Governor," 
American Political Science Review 11 (August 1917): 
473. 

The states of Alabama, Illinois, Massachusetts, 
Montana, New Jersey, South Dakota and Virginia 
have further refined the gubernatorial veto to pro- 
vide for a "conditional" or "amendatory" veto. For 
example, Article VI, section lO(2) of the Montana 
Constitution provides: 

(2) The governor may return any bill to 
the legislature with his recommendation for 
amendment. If the legislature passes the bill 
in accordance with the governor's recom- 
mendation, it shall again return the bill to 
the governor for his reconsideration. The 
governor shall not return a bill for amend- 
ment a second time. 

In all but a few states, though, the governor must 
exercise the veto in an "all-or-nothing" fashion. In 
other words, he or she must either accept or reject a 
bill as a package, without being about to approve cer- 
tain sections while rejecting others. One of the few 
exceptions to this rule is in Washington. See Timothy 
P. Burke, "The Partial Veto Power: Legislation By 
the Governor," Washington Law Review 49 (February 
1974): 603; Note, "Washington's Partial Veto Power: 
Judicial Construction of Article 111, Section 12," Uni- 
versity of Puget Sound Law Review 10 (Spring 1987): 
699. 

The general "all-or-nothing" quality of the veto 
power began to cause significant problems in the area 
of gubernatorial review of appropriation bills, which 
often include many, even hundreds, of appropria- 
tions of government funds for various programs. As a 

response to this problem, the "item veto" was de- 
vised, whereby the governor could disapprove of 
items or parts of appropriation bills. Interestingly, it 
first appeared in the provisional constitution of the 
Confederate States, adopted on February 8, 1861. 
Subsequently, the item veto mechanism, with some 
variations, has been adopted in the constitutions of 
more than 40 states. House Committee on Rules, 
Item Veto: State Experience and its Ayylication to the 
Federal Situation, 99th Cong., 2d Sess. (Comm.Print 
1986) pp. 201-202. 

In 1921. Oregon amended its constitution to add 
the following provision to the item veto power con- 
tained in Article 15, section 15a: 

The Governor shall have power to veto 
single items in appropriation bills, and any 
provision in new bills declaring an emergency, 
without thereby affecting any other provision of 
such bill. 

For the reasons behind this change, see Lipscomb v. 
State of Oregon, in Chapter 5,  Section C, p. 184. 

The item veto has been the subject of a wide 
range of rulings by the courts. The following two 
cases illustrate some of the issues that can arise, and 
the judicial approaches that have been applied to the 
item veto. 

State ex re]. Sego v. Kirkpatrick 
86 N.M. 359,524 P.2d 975 (1974) 

OMAN. Justice. 

We are here concerned with vetoes and at- 
tempted vctoes of certain language contained in the 
General Appropriations Act of 1974, commonly and 
hereinafter referred to as House Bill 300 (Ch. 3, 



Laws of 1974, passed by the Special Session; scction 
11-4-4, N.M.S.A.1953 (Int.Supp.1974). In accom- 
plishing these vetoes and attempted vetoes, the Gov- 
ernor was acting under the authority vested and 
claimed to be vested in him by Art. IV, scc. 22, Con- 
stitution of New Mexico, which provides: 

Every bill passed by the legislature shall, 
before it becomes a law, be presented to the 
governor for approval. If he approves, he 
shall sign it, and deposit it with the secretary 
of state; otherwise, he shall return it to the 
house in which it originated, with his objcc- 
tions, which shall be entered at large upon 
the journal; and such bill shall not become a 
law unless thereafter approved by two-thirds 
of the members present and voting in cach 
house by yea and nay vote entcred upon its 
journal. Any bill not returned by the govcr- 
nor within three days, Sundays excepted, af- 
ter being presented to him, shall bccome a 
law, whether signed by him or not, unless the 
legislature by adjournment prevent such re- 
turn. Every bill presented to the governor 
during the last three days of the session shall 
be approved by him within twenty days after 
the adjournment and shall be by him imme- 
diately deposited with the secretary of state. 
Unless so approved and signed by him such 
bill shall not become a law. The governor may 
in like manner approve or disapprove any part 
orparts, item or items, of any bill appropriating 
money, and such parts or items approved 
shall become a law, and such as are disap- 
proved shall be void unless passed over his 
veto, as herein provided. (As amended Scp- 
tember 15, 1953.) [Emphasis added] 

It is the emphasized language of this section of 
our constitution with which we are particularly con- 
cerned. The disapproval by the Governor of an item 
or part of a bill under this authority is commonly re- 
ferred to as a "line item veto." However, thc word 
"line" does not appear in the constitutional language 
conferring this authority, and the use thercof in rcla- 
tion to a veto under this authority is misleading and 
has caused some confusion. 

We shall next consider the remaining seven chal- 
lenged vetoes. However, before undertaking an indi- 
vidual consideration of these challenged vetoes, a 
resolution, insofar as necessary, as to what is meant 
by the following quoted language from Art. IV, sec. 
22, supra, would be helpful, since all of these vetoes 
and attempted vetoes were accomplishcd pursuant to 

the authority vcstcd in the Govcrnor by this lan- 
guage: 

. . . Thc govcrnor may.. . disapprove any part 
or parts, itcm or items, of any bill appropriat- 
ing money, and such parts or items. . . as are 
disapprovcd shall be void unless passcd over 
his vcto. . . . 
The lcgislativc powcr of the State of New Mexico 

is vested in the Lcgislature. Article IV, sec. 1, Consti- 
tution of New Mcxico. Except for interest or other 
payments on the public debt, money shall be paid out 
of the trcasury of the State only upon appropriations 
made by the Lcgislature, and every law making an ap- 
propriation shall distinctly specify the sum appropri- 
ated and the objcct to which it is to be applied. Article 
IV, sec. 30, Constitution of New Mcxico. The su- 
preme exccutivc power of the Statc is vestcd in the 
Govcrnor, whose principal function, insofar as leg- 
islatively cnactcd law is concerned. is to faithfully 
execute thcse laws. Article V, sec. 4, Constitution of 
New Mcxico. He does, however, have the power to 
exercisc vcto control over the enactments of the Leg- 
islature to the extent that this power or authority is 
vested in him by Art. IV, sec. 22, supra. As to bills ap- 
propriating moncy, he clearly has the power to veto a 
"part or parts" or "itcm or items" thereof. The Legis- 
lature may not propcrly abridge that power by subtle 
drafting of conditions, limitations or restrictions 
upon appropriations, and the Governor may not 
properly distort legislative appropriations or arrogate 
unto himself the power of making appropriations by 
carefully striking words, phrases or sentences from an 
item or part of an appropriation. 

What is meant by "part or parts" and "item or 
itcms" in the context and manner in which these 
terms appcar in the above quoted language from Art. 
IV, sec. 22, supra, and what is the nature and purpose 
of the veto power conferred upon the Governor by 
this section of our constitution? Respondents call at- 
tention to dictionary definitions of "item" and "part" 
and concludc that there is considerable difference 
bctwecn an "item," which they say "denotes a detail 
of cxpcnditure or income, a distinct sum of money," 
and a "part," which they say "clearly denotes any por- 
tion, division, element, contingency, fraction, frag- 
ment' or piccc of a bill appropriating money." In 
disposing of a like argument as to the difference be- 
tween "itcm" and "part," as these words appear in the 
provisions of the Iowa Constitution relative to the 
partial veto of appropriation bills, the Supreme 
Court of Iowa stated: 

. . . Both plaintiff and defendants emphasize 
the distinction between the words 'itcm' and 
'part' or 'parts' as the same appcar variously 
in thc itcm veto provisions of our Constitu- 



tion and of the constitutions of sister statcs. 
We are not persuaded there is any significant 
distinction between or among these terms, 
nor are we disposed to import to the word 
'item' any technical meaning. . . . 

State ex rel. Turner v. Iowa State Highway Com'n, 
186 N.W.2d 141, 149 (Iowa 1971). 

We agree with the Iowa court. This view is consis- 
tent with the language of our opinion in Dickson v. 
Saiz, supra, in which the question for dccision was: 

. . . whether Art. IV, sec. 22, of the Constitu- 
tion in giving the Governor powcr as to bills 
presented to him during the last threc days 
of a legislative session, to veto 'any part or 
parts, item or itcms, of any bill appropriating 
money' which he disapproves, limits him in 
any excrcise of the power to action on gcn- 
era1 appropriation bills. 

The bill there in question was not a gcncral ap- 
propriation bill but a bill in which money was appro- 
priated. In reaching the conclusion that "item or 
items, part or parts" was incorporated in our Consti- 
tution with the intent to give it broader mcaning than 
merely "items of appropriation," we quotcd in part 
from the brief of amici curiae as follows: 

"It [the Constitutional Convcntion] spe- 
cifically rejected a proposal which limited 
the partial veto power to items of appropria- 
tions. It specifically adopted a proposal 
which increased the partial vcto power to 
parts of bills of general lcgislation which 
contained incidental items of appropria- 
tion." 

This and other language in our opinion in the 
Saiz case, as well as the result reachcd, indicate the 
purpose or purposes for the inclusion of the tcrms 
"part or parts," "item or items" and "parts or items" 
in our Constitution were to extend or enlarge thc par- 
tial veto power thereby confcrred bcyond the partial 
veto power conferred by the constitutions of othcr 
states wherein that power is limited to (1) items of ap- 
propriation, and (2) to general appropriation bills. 
However, the extension or enlargement of the partial 
veto power to cover (1) bills of gencral lcgislation, 
which contain incidental items of appropriation, as 
well as general appropriation bills, and (2) to "itcms 
or parts" thereof in addition to "items of appropria- 
tion," does not mean there are no limitations on the 
partial veto of bills appropriating money. 

The power of partial veto is the power to disap- 
prove. This is a negative power, or a power to delcte 
or destroy a part or item, and is not a positive power. 
or a power to alter, enlarge or increase the effect of 

thc rcmaining parts or itcms. It is not the power to en- 
act or create ncw legislation by selective deletions. 
Beng~on v. Sccrctary of Justice. 299 U.S. 410, 57 
S.Ct. 252,81 L.Ed. 3 12 (1937); Fitzsimmons v. Leon, 
141 F.2d 886 (1st Cir. 1944): State v. Holder, 76 Miss. 
158, 23 So. 643 (1898); State ex rel. Cason v. Bond, 
supra; Veto Case. 69 Mont. 325. 222 P. 428 (1924); 
Fulmore v. Lane, supra. Thus, a partial veto must be 
so exerciscd that it eliminates or dcstroys the whole 
of an item or part and does not distort the legislative 
intcnt. and in effect create legislation inconsistent 
with that cnactcd by thc Lcgislature, by the careful 
striking of words, phrases, clauses or scntenccs. 

Wc now turn our attention to the challcngcd ve- 
toes. Wc shall considcr them in thc ordcr in which 
thcy wcrc prcscnted and argucd by the parties in 
their respcctivc bricl's. 

Thc 1 .cgislature unconditionally appropriated 
for thc Statc Planning Office the sum of $324,800 
from thc Statc's gcncral fund and $712,800 from 
Fcdcral funds. This appropriation of both State and 
Fcdcral funds in the total amount of $1,037.600 has 
not bccn questioned. It was followed by a contingent 
appropr~ation to this office of $150.000, which was 
statcd as follows: 

In addition to the above appropriation, 
thcrc is appropriated the sum of $150,000 
from the gcncral fund for the purpose of sav- 
ing harmlcss the state planning office from 
loss of fedcral funds available for continuing 
thc prcscnt operations of the officc. Tkis 

The languagc shown as stricken or lined out in 
this and in thc hereinafter quoted portions of House 
Bill 300 are thc portions purportedly vetoed by the 
Governor. Hc gave as his reasons for this particular 
vcto: 

. . . 'l'his language would have had the cffect 
of ncgating thc contingent appropriation 
madc [in the first quoted sentence] in that no 
part of the contingcnt appropriation could 
be utilizcd if any federal funds continued to 
be available to thc Planning Officc. I do not 
bclicvc that it was the intent of thc legisla- 
ture to so rcstrict this contingent appropria- 
tion. 



It is plain to us that the Legislature placcd a very 
explicitly worded contingency upon the disbursemcnt 
of this appropriation and a very explicitly wordcd lim- 
iting or restrictive proviso, provision or condition 
upon the amount of funds from this appropriation 
which could be disbursed. We do not question the sin- 
cerity of the Governor's effort to evaluate the intent 
of the Legislature, and we do not purport to know 
upon what he based this evaluation. However, as al- 
ready stated, we find the language to be very clear, 
and we have no reason to believe the Legislature 
meant something other than what is plainly ex- 
pressed in its language. The Legislature stated that 
the appropriation should become effective only upon 
certain conditions, and the funds therefrom could be 
used only to the extent necessary to increase the op- 
erating budget of the agency to $1,037.600. Thc cf- 
fect of this attempted veto was to afl'irmativcly 
appropriate $150,000 without conditions and without 
regard to the limitation on the amount thereof which 
could be disbursed. 

We have heretofore held that the Legislature 
has the power to affix reasonable provisions, condi- 
tions or limitations upon appropriations and upon 
the expenditure of the funds appropriated. State v. 
State Board of Finance, 69 N.M. 430, 367 P.2d 925 
(1961); State ex rel. L. v. Marron, supra. The Gover- 
nor may not distort, frustrate or defeat the legislative 
purpose by a veto of proper legislative conditions, re- 

strictions, limitations or contingencies placed upon 
an appropriation and permit the appropriation to 
stand. He would thereby create new law, and this 
power is vested in the Legislature and not in the Gov- 
ernor. Therefore, the attempted veto was invalid. See 
the following cases from other jurisdictions in which 
this question has arisen and in which the decisions are 
in accord with our view. In Re Opinion of the Jus- 
tices, 294 Mass. 616, 2 N.E.2d 789 (1936); State v. 
Holder, supra; State ex rel. Cason v. Bond, supra; 
Veto Case, supra; Commonwealth v. Dodson, supra. 
See also Attorney General Opinion No. 69-25, Re- 
port of the Attorney General of New Mexico. 

The final matter to be considered in these pro- 
ceedings is respondent's contention that "a finding 
that the governor's veto authority has becn unconsti- 
tutionally applied nullifies the Appropriation Bill 
[House Bill 3001 as a wholc." Respondents cite no 
authority for this contention, and we are not im- 
pressed with their arguments in support thereof. An 
unconstitutional veto must be disregarded and the 
bill givcn the effect intended by the Legislature. 
Opinion of the Justices, 306 A.2d 720 (De1.1973); 
State ex rel. Turner v. Iowa State Highway Commis- 
sion, supra; In Re Opinion of the Justices, supra; 
State ex rel. Cason v. Bond, supra; Commonwealth 
v. Dodson, supra, 

Discussion Notes 
1. The Florida Constitution, Articlc 111, sec- 

tion 8 (a) provides, in pertinent part: 

The governor may veto any specific 
appropriation in a general appropriation 
bill, but may not veto any qualification or 
restriction without also vetoing the ap- 
propriation to which it relates. 

So.2d 654 (Fla. 1980); Commcnt, "A Hard Case 
Makes Good and Bad Law," Florida Stute Univer- 
sity Luw Review 8 (Spring 1980): 345. Sce generally 
Richard A. Givens. "The Validity of a Separate 
Veto of Nongcrmane Riders to L,egislation," Tem- 
ple Luw Quarterly 39 (Fall 1965): 60. 

2. What is the status of legislation which has 
been vetocd. but the courts have declared the veto 

This provision was added in 1968 to overturn the invalid? ~ e c ' ~ o m m e n t ,  "Effect of Court's Declar- 
decision in Green v. Rawls, 122 So.2d 10, 16 (Fla. ing Governor's Veto Unconstitutional," Hurvurd 
1960), which had permitted the governor to veto Luw Review 41 (January 1928): 407. 
restrictions or "proviso language" without also ve- 3. How does the following Wisconsin decision 
toing the appropriation. On the Florida provision compare with the New Mexico decision in 
as it operates now, see Brown v. Firestone, 382 Kirkputrick? 

John C. Shabaz, a member of the Assembly. On De- 
cember 2.1977, they filed a petition for leave to com- 
mence an original action in ihis court for the purpose State ex rel. Kleczka v. Conta of securing this court's declaration in respect to the 

82 Wis.2d 679,264 N.W.2d 539 (1978) validitv of a nur~orted ~ar t i a l  veto of an enrollcd bill 
which;rigln'atci as ~ s s e m b l ~  Rill 664. The petition- 

HEFFERNAN, Justice. ers contend that thc partial veto was legally defective 
The petitioners in this original action are Gerald and. accordingly. the entire bill as enacted by the leg- 

D. Kleczka, a member of the Wisconsin Senate, and islature was rcquired to be published as law. 



The legislation which was vetoed in part deals 
with financing of election campaigns by a legislatively 
created campaign fund. It is legislation the validity of 
which is of concern to the state as a whole, and the is- 
sue posed here involves the constitutional preroga- 
tives of both the Governor and the Legislature. 

The material facts are agreed to by the parties, 
and no fact-finding procedure is necessary. The ac- 
tion is appropriate for disposition as a matter of law in 
an original action. 

Assembly Bill 664, as subsequently amended, 
was concurred in by the Senate on September 28, 
1977. The enrolled bill was presented to the Gover- 
nor on October 11,1977. On that same day the Gov- 
ernor purported to exercise the partial-veto authority 
conferred upon him by art. V, sec. 10, of the Wiscon- 
sin Constitution. A message and a letter from the 
Governor was sent to the Assembly Chief Clerk on 
that same date. He stated that he had exercised his 
partial veto "to restore the check-off provision that 
existed in the original bill" (sec. 51) and exercised his 
partial veto "in Section 53 of the bill because the Sep- 
tember 30, 1977, effective date is unnecessary to im- 
plement the law for the 1978 elections." 

After the veto no part of the enrolled bill was 
physically delivered to the Assembly. 

In the Governor's message to the Assembly, he 
stated that the bill as partially vetoed and partiallyap- 
proved was deposited in the Secretary of State's of- 
fice. 

Subsequent to the commencement of this action 
and following the date of oral arguments in this court, 
the legislature on January 24,1978, acted on the Gov- 
ernor's partial veto, but failed to secure the necessary 
two-thirds vote to override the veto. 

The petitioners' contentions are directed princi- 
pally to the partial vetoes of the Governor of secs. 51 
and 53 of the enrolled bill. Sec. 51 of the enrolled bill 
created sec. 71.095 of the Wisconsin Statutes to pro- 
vide in part as follows: 

(1) Every individual filing an income tax 
statement may designate that their income 
tax liability be increased by $1 for deposit 
into the Wisconsin Election Campaign Fund 
for the use of eligible candidates under s. 
11.50. 

Acting Governor Schreiber exercised his partial 
veto by lining out the words, "that thcir income tax li- 
ability be increased by," and the words, "dcposit 

into." The section as changed by the partial veto 
reads: 

(1) Every individual filing an income tax 
statement may designate $1 for the Wiscon- 
sin Election Campaign Fund for the use of 
eligible candidates under s. 11.50. 

It is conceded that the bill as enrolled would re- 
quire taxpayers to "add on" to their tax liabilities the 
sum of $1 if they wished that sum to go to the cam- 
paign fund. As changed by the Governor's partial 
veto, a taxpayer instead elects to designate that the 
sum of $1 be "checked off' or expended from the 
state general funds for the purposes of the Election 
Campaign Fund. 

The partics have stipulated that the change 
made in sec. 51 will result in approximately $600,000 
in tax funds being expended dircctly for political pur- 
poses per annum. Undcr the bill as passed by the leg- 
islature, only the sum which taxpayers agreed to have 
added to thcir tax liability would have been used for 
political purposes. Under the provisions of scc. 51 as 
partially vctoed, the sums used for political purposes 
will come out of general tax revenues. 

The change in sec. 53 was made by the veto of the 
portion which provided: 

(1) Section 71.095 of the statutes, as cre- 
ated by this act, shall apply to all individual 
income tax returns for any calendar year or 
corresponding fiscal year which commences 
not more than 6 months preceding the effec- 
tive date of this act, and to each calendar 
year or corresponding fiscal year thereafter. 

It is alleged by the Attorney General that the 
partial veto of sec. 53 accelerated the effective date 
of the bill by one year. 

The attack on the partial veto is three-fold. The 
petitioners, Senator Kleczka and Representative 
Shabaz, contend that the partial vetoes were totally 
ineffective, because neither the enrolled bill nor the 
part partially vetoed was returned to the Assembly 
within the time limited by the Constitution. They are 
joined in this contention by the Attorney General. 

The petitioners also contend that Bill 664 was 
not an appropriation bill and, therefore, not subject 
to the partial-veto provisions of art. V, sec. 10. The 
Attorney General, although he contends that the 
partial veto was unauthorized, acknowledges that Bill 
664 was an appropriation bill within the meaning of 
the Constitution. 

The petitioners also contend that, even were the 
bill held to bc "returned" in accordance with the 
Constitution and even were it an appropriation bill, 
the vetoes attcmptcd here were unauthorized by the 
Constitution. because the Governor may not, in the 



exercise of a partial veto, strike language from a bill 
unless it is severable and cannot strike from the bill 
provisos or conditions on an appropriation that were 
placed thereon by the Legislature. The Attorney 
General joins in this contention. 

It is our conclusion that Enrolled Bill 664 was an 
appropriation bill and that a proper return was made 
to the originating house of the Legislature within the 
six days allowed by the Constitution. We cimclude 
that the portions stricken were severable from the 
enrolled bill; and corollary to the latter conclusion, 
we conclude that the bill as partially vetocd by the 
Governor and published by the Secretary of State was 
a complete, workable bill, which meets the rcquirc- 
ments heretofore stated by this court to be mandated 
by the Constitution. The portion approved by the 
Governor became effective upon publication by the 
Secretary of State. 

We give attention to each contention in turn. 
considering first whether the bill was an appropria- 
tion bill in the terms of the Constitution. 

The constitutional provision applicable is art. V, 
sec. 10. The Constitution as amended by thc referen- 
dum of November 30, 1930, provides: 

Governor to approve or veto bills; pro- 
ceedings on veto. Section 10. [As amcndcd 
Nov. 1908 and Nov. 19301 Every bill which 
shall have passed the legislature shall, be- 
fore it becomes a law, be presented to the 
governor; if he approve, he shall sign it, but if 
not, he shall rcturn it, with his objections, to 
that house in which it shall have originated, 
who shall enter the objections at large upon 
the journal and proceed to reconsider it. Ap- 
propriation bills may be approved in whole 
or in part by the governor, and the part ap- 
proved shall become law, and the part ob- 
jected to shall be returned in the same 
manner as provided for other bills. If, after 
such reconsideration, two-thirds of the 
members present shall agree to pass the bill, 
or the part of the bill objected to, it shall be 
sent, together with the objections, to the 
other house, by which it shall likewise be re- 
considered, and if approved by two-thirds of 
the members present it shall become a law. 
But in all such cases the votes of both houses 
shall be determined by yeas and nays, and 
the names of the members voting for or 
against the bill or the part of the bill objected 
to, shall be entered on the journal of each 
house respectively. If any bill shall not be re- 
turned by the governor within six days (Sun- 
days excepted) after it shall have been 
presented to him, the same shall be a law un- 

less the lcgislature shall, by thcir adjourn- 
mcnt, prevent its rcturn, in which case it 
shall not bc a law. 

Under thc Constitution only appropriation bills 
arc susceptible to a partial veto. In the event Bill 664 
was not an appropation bill and not subject to a par- 
tial vcto, the pctitioncrs arc correct and the Gover- 
nor was not authorized to disapprove less than the 
wholc of the bill. 

Bccausc wc find that Bill 664 is an appropriation 
bill, we do not decide the effect of a Governor's at- 
tcmptcd partial vcto of a bill that is not an appropria- 
tion bill. 

Thc pctitioncrs conccdc that thc bill as it left the 
Governor's hands was an appropriation bill. but they 
contend, properly, that it is not in that posture that 
the nature of a bill should be detcrmincd. The ques- 
tlon is whcthcr it was an appropriation bill when it 
was delivered to the Governor. They argue that the 
bill in its enrollcd form as submitted to the Governor 
was not an appropriation bill. 

Under the provisions of the enrollcd bill, the 
sums added on to the taxpayers' liability and paid into 
the treasury are to be dcposited to thc general funds. 
The Secretary of Revenue is designated to certify the 
amount of money dcposited in the general fund as 
the result of the add-on to tax liability. The amount 
dctcrrnined undcr sec. 71.095, Slats., by the Secre- 
tary is then to be paid into the Wisconsin Election 
Campaign Fund annually, on August 15, by the State 
Treasurer. From that fund. there is madc a continu- 
ing appropriation of money as certified under sec. 
71.095 to providc for payments to the candidates who 
qualify under sec. 11.50. 

It is clear, from these provisions, that the bill as it 
went to the Governor authorized the expenditure of 
public moneys. The bill set apart a portion of the pub- 
lic funds for a public purpose-the financing of elec- 
tion campaigns. This mcets the definitions of an 
appropriation bill as set forth in State ex re]. Fin- 
negan v. Dammann, 220 Wis. 143,148,264 N.W. 662 
(1936). . . . 

The argument that Enrolled Bill 664 was not an 
appropriation bill is unfoundcd. It was a bill subject 
to thc cxercisc of the Governor's partial-veto power. 

The petitioners additionally claim that the Gov- 
ernor failcd to comply with the mandatory proce- 
dures of art. V, sec. 10. That section of the 
Constitutmn provides that any b~l l  presented to the 
Governor and not returned by him within six days be- 
comes law without his approval if the Legislature is in 
session. Petitioners insist that the Governor did not 
make thc return mandated by the Constitution. It is 
argued that, because the rcqulred return was not 
madc. thc six-day rulc applics, and dcspite the partial 



veto, Enrolled Bill 664 has become a law because the it had in respect to the portion of the enrolled bill 
Governor failed to act, as the Constitution requires, which was approved by the Governor. 
within the time period allowed. This interpretation has previously been ap- 

The stipulation of the parties recites: proved by this court in the case of State exrel. Martin v. 
Zimmerman, 233 Wis. 442, 448, 289 N.W. 662, 664 

7. The enrolled bill, as signed by the 
Acting Governor, was not delivered to the 
Assembly nor was any part of the signed, en- 
rolled bill delivered to the Assembly by the 
Acting Governor. The Acting Governor 
caused nothing to be deposited with the As- 
sembly or the clerk thereof in relation to said 
bill other than the aforesaid message and a 
letter dated October 11, 1977 from the Act- 
ing Governor . . . stating that bill 664 was 
partially vetoed and approved, signed and 
deposited in the Secretary of State's office. 
These documents were deposited with the 
Assembly Clerk on October 11, 1977. The 
Assembly Journal, dated October 12, 1977, 
makes reference to the aforesaid message 
and letter. 

The petitioners, by this stipulation, acknowledge 
that a writing setting forth the fact of the partial veto 
and the reasons for the Governor's objections was 
timely filed with the legislature, but they point out 
that the agreed facts undisputably show that neither 
the bill nor the part of the bill disapproved was deliv- 
ered to the originating house. 

The petitioners rely upon the language of the 
Constitution which states that, in respect to total ve- 
toes, the Governor, if he shall not approve a bill 
"shall return it, with his objections, to that house in 
which it shall have originated." The same require- 
ment, petitioners contend, is mandated upon the 
Governor in respect to partial vetoes, because the 
Constitution states, "the part objected to shall be re- 
turned in the same manner as provided for other 
bills." 

From the juxtaposition of these two clauses in 
art. V, sec. 10, the petitioners argue that, although a 
part of the bill-the part not subjected to the partial 
veto-will become law without further action of the 
Legislature, nevertheless the entire bill, including 
the portion of the bill of which the Governor ap- 
proved, must be returned. 

This conclusion, on its face, is contrary to the ex- 
press words of the Constitution. Without a doubt, the 
most the Constitution requires in respect to a partial 
veto is that "the part objected to shall be returned." 
There is no requirement that the part approved be 
resubmitted to the legislature. To require such a 
resubmission would be meaningless and superfluous. 
The Legislature had already exhausted any authority 

(1940). The court in that case, in referring to the con- 
tentions there that the entire bill, a portion of which 
had been partially vetoed, must be returned by the 
Governor to the house in which it originated, stated: 

The interpretation would destroy the 
whole purpose and effect of the 1930 
amendment . . . the argument entirely over- 
looks the following provision that 'the part 
objected to shall be returned in the same 
manner as provided for other bills.' If the 
legislature had remained in session, only the 
parts of Bill No. 563, S. to which the gover- 
nor objected would be returned to the legis- 
lative body. 

Having concluded that Enrolled Bill 664 was an 
appropriation bill, and having concluded that the 
Governor complied with the mandatory constitu- 
tional procedures in making his return of the partial 
veto to the originating house of the Legislature, the 
question remains whether the words excised were ap- 
propriately removed by partial veto. 

The words removed had the effect of replacing 
taxpayers' voluntary add-on to their personal tax li- 
abilities the sum of $1 for political purposes, with an 
election by the taxpayer to direct that $1 be paid out 
of general funds and general tax revenues. 

The additional charge to the general fund is esti- 
mated to be $600,000 perannum. This the petitioners 
claim created an appropriation where none existed 
before. Implicit in the petitioners' argument and ex- 
plicit in the argument of the Attorney General is the 
additional argument that voluntary contributions 
were a proviso or condition upon which the appro- 
priation depended and that such proviso or condition 
was $so facto inseverable from the appropriation it- 
self. 

The petitioners acknowledge that the Legisla- 
ture cannot, by a statement incorporated in the legis- 
lation, frustrate the Governor's partial-veto power by 
declaring that certain portions of a bill are in- 
severable. In that respect, the petitioners are correct. 
Severability, petitioners acknowledge, is the test of 
the partial-veto power. Petitionersconcede that what 
is severable may be excised from the legislation by the 
Governor's partial veto. 

The petitioners correctly assert that severability 
must be determined, not as a matter of form, but as a 
matter of substance. The brief of the petitioners ar- 



gues that a partial veto which would make an appro- 
priation where none existed before is not a severable 
change. 

As stated above, we conclude that, for a Gover- 
nor to exercise a partial veto, the bill must, as it comes 
to the Governor, contain an appropriation. The prin- 
cipal thrust of the petitioners is based on the assump- 
tion that this bill contained no appropriation when it 
reached the Governor. We have concluded that as- 
sumption is incorrect. The bill clearly provided for an 
appropriation of funds obtained by a voluntary add- 
on option afforded a taxpayer. Those funds were then 
appropriated for election purposes by the bill. 

Hence, it is incorrect, under the facts, for the pe- 
titioners to assert that the bill as altered by the Gov- 
ernor created an appropriation where none existed 
before. The Governor's veto left the appropriation 
untouched. Rather, it affected the source from which 
the appropriated funds were to be derived. Accord- 
ingly, to conclude, as the petitioners would have us 
do, that this bill is inseverable because it created an 
appropriation where none existed before is patently 
incorrect. 

Severability is indeed the test of the Governor's 
constitutional authority to partially veto a bill, but the 
test of severability is that established by the Wiscon- 
sin court and not by courts which operate under a dif- 
ferent constitution. We reaffirm the conclusion 
reached by this court in State ex rel. Sundby v. 
Adamany, 71 Wis.2d 118, 128, 237 N.W.2d 910, 914 
(1976): 

. . . that analysis of the use made of the power 
in the instant circumstances must be limited 
to application of principles expressed by this 
court in previous cases in which the exercise 
of the partial veto was challenged. 

Three major Wisconsin cases have discussed the 
power of the Governor to partially veto a bill under 
the authority of art. V, sec. 10: State ex rel. Wisconsin 
Telephone Co. v. Henry, 218 Wis. 302, 260 N.W. 486 
(1935); State ex rel. Martin v. Zirnrnerman, 233 Wis. 
442, 289 N.W. 662 (1940); State ex rel. Sundby v. 
Adamany, 71 Wis.2d 118,237 N.W.2d 910 (1976). 

Each of these cases emphasizes that the power of 
the Governor to approve or disapprove a bill "in 
part" is a far broader power than that conferred upon 
Governors under the partial-veto provisions of most 
state constitutions. In most instances, the power of 
the Governor is confined to the excision of appro- 
priations or items in an appropriation bill. 

The Henry case, supra, extensively discussed the 
distinction between the Wisconsin Constitution and 
other state constitutions which give a more limited 
power to the Governor. The Henry case sanctioned 
the Governor's exercise of the partial veto of appro- 
priations, general legislation, and other parts of an 
appropriation bill which did not contain specific ap- 

propriations. The court concluded that any portion of 
an appropriation bill was severable and could be ex- 
cised so long as it left, in respect to "the parts ap- 
proved, as they were in the bill.. . a complete, entire, 
and workable law." Henry, 218 Wis. at 314,260 N.W. 
at 491. 

In the Henry case, one of the provisions vetoed by 
the Governor was the express statement of the legis- 
lative intent. The court acknowledged that the pow- 
ers conferred on the Governor by the Constitution in 
respect to the partial veto were broad indeed. . . . 

Accordingly, the court in Henry stated that the 
Governor's power to disassemble legislation by the 
partial veto was as broad as the legislature's power in- 
itially to join the legislation into a single bill. It put 
but one limitation on the Governor's power, and that 
is that the remainder after partial veto be a "com- 
plete, entire, and workable law." It found in Henry 
that the part approved by the Governor constituted, 
independently of the disapproved portions, a com- 
plete, entire, and workable law. 

In the subsequent case of Murtin, s u p ,  the ra- 
tionale of Henry was followed. . . . 

The court in Martin made clear that what must 
survive the Governor's veto was an enactment which 
could have been passed initially in the exercise of the 
Legislature's power and was a workable law. The test 
of severability was set forth in those terms only. . . . 

The workable-law test was reemphasized in 
Sundby, supra. . . . 

We conclude that the test of severability has 
clearly and repeatedly been stated by this court to be 
simply that what remains be a complete and workable 
law. The power of the Governor to disassemble the 
law is coextensive with the power of the Legislature 
to assemble its provisions initially. 

In the present case it is undisputed that what re- 
mained after the Governor's partial veto is a com- 
plete, entire. and workable law. As such, it is 
severable and reflects the proper exercise of the par- 
tial-veto power conferred on the Governor by the 
Constitution of the state. 

In addition, the cases decided by this court have 
repeafedly pointed out that. because the Governor's 
power to veto is coextensive with the legislature's 
power to enact laws initially, a governor's partial veto 
may, and usually will, change the policy of the law. 
The Murtin case specifically recognized that: 

It must be conceded that the governor's 
partial disapproval did effectuate a change 
in policy; so did the partial veto of the bill in- 
volved in the case of State ex re/. Wisconsin 
Tel. Co. v. Henry. 

(233 Wis. at 450, 289 N.W. at 665.) 

In Sundby, supra, we pointed out that the Wiscon- 
sin case law recognizes that the Governor has a con- 



stitutionally recognized role in legislation. We statcd 
in Sundby: 

Some argument is advanced that in the 
exercise of the item veto the governor can 
negative what the legislature has done but 
not bring about an affirmative change in the 
result intended by the legislature. We arc 
not impressed by this argucd distinction. 
Every veto has both a negative and affirma- 
tive ring about it. There is always a change of 
policy involved. We think the constitutional 
requisites of art. V, sec. 10, fully anticipate 
that the governor's action may alter the pol- 
icy as written in the bill sent to the governor 
by the legislature. 

(71 Wis.2d at 134, 237 N.W.2d at 918.) 

Thus, thc fact that the Acting Governor's partial 
veto in the instant case changed the policy of the leg- 
islation from that of encouraging add-ons to a taxpay- 
er's personal liability to that of imposing a charge on 
the general fund does not lead to the conclusion that 
the veto power was unconstitutionally excrcised. It 
reflected a change of policy which the Governor had 
the authority to make under the Constitution be- 
cause his authority is coextensive with the authority 
of the Legislature to enact the policy initially. 

It should be borne in mind, of course, that the 
very section of the Constitution which givcs to the 
Governor the authority to change policy by the exer- 
cise of a partial veto also gives the final disposition 
and resolution of policy matters to the Legislature. 
The Governor's changed policy can ultimately re- 
main in effect only if the Legislature acquicsccs in a 
partial veto by its refusal or failure to override the 
Governor's objections. 

There remains yet another facet of the authority 
of the Governor to exercise a partial-veto powcr that 
should be explored. It is urged by the pctitioncrs and 
by the Attorney General that provisos and conditions 
of an appropriation may not be severed from the ap- 
propriation itself. It is argucd that, even whcn a work- 
able bill remains after the exercise of the partial veto, 
the fulfillment of that rest alone does not make what 
remains a properly severable and indcpcndent bill. 
The position of the antagonists to the Governor's 
partial veto in this case is that, whenever an appro- 
priation is made on the basis of a legislatively estab- 
lished proviso or condition, the provisos themselves 
may not be separately vetoed, but the entirc appro- 
priation, including the provisos, must bc excised by 
the Governor. 

In the instant case it is argued that the appropria- 
tion of moneys for political purposes was conditioncd 
by the Legislature upon the voluntary contribution to 
be made by taxpayers and that proviso or condition is 
inseverable from the appropriation itself. 

'Thc conclusion urged by the petitioners and the 
Attorncy Gcncral reasonably could be reached from 
thc dicta of Wisconsin cascs. We are satisfied, how- 
ever, that those pronouncements are dicta only and, 
morc importantly. havc no relevance to interpreta- 
tion of the partial-veto provisions of thc Wisconsin 
Constitution. 

In Henty, supru, thc first case to come before the 
court on the part~al veto. petitioners therein relied 
upon Stute ex re/. Teachers and Ofjicers v. Holder, 76 
Miss. 158.23 So. 643 (1898).4 The objcctors to the ex- 
ercise of thc govcmor's partial-veto power in Henry 
contcnded that thc governor was not empowered to 
disapprove a provlso or a condition placcd upon an 
appropriation. Thc court in Henry found, however, 
that thc portions vctocd werc neither a proviso nor a 
cond~tion wh~ch thc lcgislature had placcd upon the 
appropriation. 'I'hc court said: 

. . . wc find it unnccesmry to dccidc in this 
case whether the Govcrnor is ernpowcred to 
disapprove a proviso or condition in an ap- 
propriation bill, which is inseparably con- 
nected with the appropriation, bccause, 
upon analyzing the terms of the bill in ques- 
tion, we havc concluded, for reasons herein- 
after stated, that the parts which were 
disapproved by the Governor were not pro- 
v~sos or conditions which were inseparably 
conncctcd to the appropriation. If thcy had 
bccn, the dccision in Stuteexrel. Teuchersund 
OSficers v. Holder, 76 Miss. 158, 23 So. 643, 
would afford support for the plaintiff's con- 
tention. 

(218 Wis. at 309-10, 260 N.W. at 490.) 

This is dicta, because the issue was not raised in 
thc Henry casc. The Henry casc does not hold that the 
governor cannot disapprove a condition placed upon 
an appropriation by the lcgislature. 

Thc dicta in Henry is typical of the custom, unfor- 
tunately too often indulged in by courts. of telling a 

4Holder is one of the carlicst and niost influential cases on 
the scope of the partial-veto powcr. It is clearly the seminal 
casc on thc issue of the govcrnor's power to vcto a proviso or 
condition to an appropriation and has becn cited frequently 
by othcr courts. Many of the cases relying on Holder, how- 
ever, havc ariscn i n  states where the governor's partial-veto 
powcr is limitcd to vctoing "items" as opposed to "parts" of 
the bill. . . . Rcliance on Holder even in the context of an 
"itcm vcto" power is misplaced and is a mere "make- 
wcight." In an "item vcto" state, it would appear that provi- 
sos or conditions may not be vetoed, because such veto 
would subdivide tlic itcm, contrary to the constitutional pro- 
vision. Holder; which rests in part on a specificconstitutional 
reference to the powcr ol the legislature to impose condi- 
tions (scc tcxt. infia), is soi gene~is and was unnecessary as 
authority in "item veto" states. and is inappropriate and ir- 
relevant to tlic partial-veto powers of the Wisconsin Gover- 
nor. 



disappointed litigant that, "You are wrong in this 
case, but if the facts were different you might be 
right." The Henry case represents an inconsidered 
statement by the court on an issue not before it and 
has no precedential value. . . . 

No provision of art. V, sec. 10, of the Constitu- 
tion limits the Governor's authority to veto appro- 
priations because of any legislatively imposed 
conditions. The alleged limitation arises from the 
language of Henry. The source of the dicta which has 
led to the contention of the petitioners is apparent 
from the text of Henry. Henry relies upon the Missis- 
sippi case of Holder, supra, for the contention that the 
governor's partial-veto power cannot be exercised 
when there are legislatively imposed provisos or con- 
ditions on an appropriation. The Holder case itself, 
however, cites no authority for a general proposition 
that a governor cannot veto a proviso or condition to 
an appropriation. It should be noted that, although 
the Mississippi Constitution is similar to the Wiscon- 
sin Constitution in that it provides that the governor 
may veto "parts" of an appropriation bill, another 
portion of the Mississippi Constitution, sec. 69, spe- 
cifically provides that the legislature has the power to 
set conditions under which appropriated money is to 
be paid. This is a constitutional provision which has 
no counterpart in the Wisconsin Constitution. Sec. 
69 may well justify in Holder the language in respect 
to "conditions," for in Mississippi the governor ap- 
parently may not veto a proviso or a condition to an 
appropriation. That concept, however, finds no sup- 
port in the Wisconsin Constitution. 

We are satisfied that, had the Wisconsin court in 
Henry found that there was indeed a condition to the 
appropriation which had been vetoed by the gover- 
nor, it would have been obliged to look to the ration- 
ale of Holder, and it would have concluded that that 
rationale, although arguably appropriate to Missis- 
sippi and its constitutional provisions, was inapplica- 
ble as a limitation of the partial-veto power of the 
governor under the Wisconsin Constitution. 

CONNOR T. HANSEN, Justice (concurring in 
part, dissenting in part). 

The majority of the court holds that Assembly 
Bill 664 was an appropriation bill and that, under the 
facts of this case, the partial veto should not be invali- 
dated because the governor did not timely return the 
enrolled bill or the part partially vetoed to the assem- 
bly. I concur in the result reached by the majority on 
these issues. 

I respectfully dissent from the holding of the ma- 
jority that the power of partial veto, as exercised in 
this case, is a valid exercise of that authority. 

In the Wisconsin Constitution, as in the federal 
constitution, the principle of separation of powers is 
nowhere expressly stated, but it is recognized as im- 
plicit in the provisions vesting the legislative, execu- 
tive and judicial powers of the state in the respective 
branches of government. Our constitution provides 
for three branches of government, separate and co- 
ordinate, each supreme in its sphere and independ- 
ent of the othcrs. None may perform the functions or 
exercise the powers of another. This court has jeal- 
ously guarded this concept, in the belief that an inva- 
sion of the province of one branch by another is an 
attack upon the constitutional foundation of the gov- 
ernment itself, and in a sense, upon the liberty of 
our citizens. . . . 

Article IV, section 1, of our constitution provides 
that "The legislative power shall be vested in a senate 
and an assembly." The constitutional role of the gov- 
ernor in the legislative process includes the power to 
convene special sessions of the legislature; to com- 
municate with, and make recommendations to, the 
legislature; to direct the preparation of the financial 
budget; and to veto bills which have been passed by 
the lcgislature, art. V, secs. 4 and 10, Wisconsin Con- 
stitution. . . . Nevertheless, the fundamental concept 
of art. IV, sec. 1, is that the legislative power of this 
state is confided exclusively to the legislature. . . . Un- 
less we are prepared to abandon that concept-and I 
am not prepared to do so-then there must be some 
palpable limit to the power of the governor to re- 
write, by the device of the partial veto, bills which 
have passed the legislature. 

In recent years, partial vetoes have not only in- 
creased greatly in number; they have been applied to 
ever smaller portions of bills. Several years ago, an at- 
tempt was made to exercise the power so as to strike 
the digit "2" from a $25 million bonding authoriza- 
tion. Even this may not mark the limits of the use of 
the power. Advisors to a recent governor were re- 
ported to have considered striking the letter "t" from 
the word "thereafter" in order to alter the effective 
date of a liquor tax increase. Only the limitations on 
one's imagination fix the outer limits of the exercise 
of the partial veto power by incision or deletion by a 
creative person. At some point this creative negative 
constitutes the enacting of legislation by one person, 
and at precisely that point the governor invades the 
exclusive power of the legislature to make laws. 

Long before the advent of the partial veto, the 
father of the doctrine of separation of powers, Baron 
dc Montcsquicu, warned that liberty would be en- 
dangercd if the exccutive were to have the power of 
ordaining laws by his own authority or of amending 
what had been ordained by othcrs, and he urged that 
the exccutive should have no part in legislating other 
than the privilege of rejecting what had been enacted 
by the lcgislature.' I believe Montesquieu was cor- 
rect. In the scheme of our constitution. the governor 



is to review the laws and not to write them. He is not, 
by careful and ingenious deletions, to effectively 
"write with his eraser" and to devise new bills which 
will become law unless disapproved by two-thirds of 
the legislators who are elected by the people of the 
state. 

The original purposes of the partial veto power, 
and the language of this court's early decisions defin- 
ing that power, suggest an alternative solution, a so- 
lution that, in my opinion, would be consistent with 
the purposesof the partial veto power, provide a neu- 
tral benchmark from which the actions of the gover- 
nor might be measured, and also preserve the 
prerogatives of the legislature. 

The purpose of the partial veto power was de- 
scribed in State ex rel. Martin v. Zirnrnerrnun, supra, at 
447, 448,289 N.W. at 664: 

Art. V, sec. 10, of our state constitution 
is not ambiguous. As amended in 1930, it 
must be construed as a whole. In so constru- 
ing it, we entertain no doubt either as to the 
reason for, or the meaning of, the 1930 
amendment. . . . Its purpose was to prevent, 
if possible, the adoption of omnibus appro- 
priation bills, logrolling, the practice of jum- 
bling together in one act inconsistent 
subjects in order to force a passage by unit- 
ing minorities with different interests when 
the particular provisions could not pass on 
their separate merits, with riders of objec- 
tionable legislation attached to general ap- 
propriation bills in order to force the 
governor to veto the entire bill and thus stop 
the wheels of government or approve the ob- 
noxious act. Very definite evils were inher- 
ent in the lawmaking processes in 
connection with appropriation measures. 
Both the legislature and the people deemed 
it advisable to confer power upon the gover- 
nor to approve appropriation bills in whole 
or in part. . . . 
The partial veto power was therefore directed to- 

ward the legislative practice of uniting in a single bill 
various proposals, each of which would have consti- 
tuted a complete and workable bill in itself. 

Prior to the constitutional amendment, the im- 
proper joinder of such proposals prevented the gov- 
ernor from dealing separately with each "part" which 
would otherwise have constituted a separate pro- 
posal. The partial veto provisions gave the governor 

'Montesquieu, Tlze Spirit of the Laws, Vol. I. Book XI. Chap- 
ter 6 (Hafner, New York, 1966). 156, 159, 160. 

power to unpack omnibus appropriations bills, and to 
pass separately upon cach of the constituent parts 
which, if not for the practice of jumbling bills to- 
gether, would have been enacted individually, and 
would have constituted a complete. entire and work- 
able bill. 

The governor's power to dismantle an appropria- 
tions bill was made as extensive as the legislature's 
power to construct such a bill from independent pro- 
posals capablc of separate enactment. 

I bclieve this is what this court had in mind when, 
in the first case to consider the scope of the partial 
veto powcr. it described the power to be "coextensive 
as the legislature's power to join and enact separable 
pieces of legislation in an appropriation bill." Stateex 
rel. Wisconsin Tcl. Co. v. Henry, supru. 218 Wis. at 315, 
260 N.W. at 492. . . . 

This, in my opinion, is an accurate statement of 
thc purposcs and nature of the partial veto power of 
the govcmor. The power thus conferred is not a 
power to rcduce a bill to its single phrases, words, let- 
tcrs, digits and punctuation marks. Rather the partial 
veto power should be exercised only as to the individ- 
ual components, capable of separate enactment, 
which have been joined together by the legislature in 
an appropriation bill. That is, the portions stricken 
must be able to stand as a complete and workable bill. 

The approach here set forth would effectively 
define the limits of the constitutional role of the gov- 
ernor. He would be able to veto independent ele- 
ments of multi-subject appropriation bills, and would 
in most cases bc unable to effectively add elements to 
the bills enacted by the legislature. His veto would be 
dirccted to portions of an appropriation bill which 
were grammatically and structurally distinct, and he 
would not be able to deal individually with numbers 
or words, or single digits or letters. 

Equally important, this standard would be capa- 
ble of even-handed and predictable application, and 
this court would not be required to mediate policy 
disagreements between the two other coordinate 
branches of our government. Most important, this 
approach would protect the prerogatives reserved to 
the legislature by the constitution and would fulfill 
the responsibility of this court to determine when the 
exclusive territory of one of our independent 
branches has been invaded by another. 

It appears that we have now arrived at a stage 
where one person can design his own legislation from 
the appropriation bills submitted to him after they 
have bcen approved by the majority of the legisla- 
ture. The laws thus designed by one pcrson become 
the law of the sovereign State of Wisconsin unless 
disapproved by two-thirds of the legislators. I am not 
persuaded that art. V, sec. 10, was ever intended to 
produce such a result. 



There can be no question that the partial vetoes stitute an independent legislative proposal capable of 
presently before the court do not meet the standard separate enactment, and I would therefore hold that 
herein set forth. The governor partially vetoed sec- the governor has exceeded the limits of the power 
tion 51 of the bill as passed by the legislature by strik- conferrcd upon him by the partial vcto provision, and 
ing the words "that their income tax liability be has impropcrly assumed power rcservcd to the legis- 
increased," by and the words "deposit into." Thcre is lature. 
no method by which these portions can be said to con- 

Discussion Notes 
1. Try to draft an amendment to the Wisconsin 

Constitution, as interpreted in the Contu decision, 
that would overturn that interpretation. 

2. Should a governor, using the item veto, be 
able to reduce the dollar amount in an item in an 
appropriation bill? Compare Commonwealth v. 
Barnett, 199 Pa. 161. 48 A. 976 (1901) (permitting 
reduction), with Wood v. State Administrative 
Board, 255 Mich. 220. 238 N.W. 16 (1931) and 
Mills v. Porter, 69 Mont. 325,222 P. 428 (1924) (re- 
fusing to permit reduction). Concerning the Penn- 
sylvania rule, see M. Nelson McGeary, "The Gov- 
ernor's Veto in Pennsylvania," American Political 
Science Review 41 (October 1947): 941. A number 
of state constitutions have been amended spccifi- 
cally to permit gubernatorial reduction of appro- 
priation items. See Note, "Item Veto, Reduction 
of Items, Elimination of Items Included in a Gen- 
eral Sum," Southern California Law Review 12 
(March 1939): 321. 

3. See generally Ada E. Beckman, "The Item 
Veto Power of the Executive," Temple Law Quar- 
terly 31 (Fall 1957): 27; Arthur J. Harrington, "The 
Propriety of the Negative-The Governor's Par- 
tial Veto Authority," Marquette Law Review 60 
(Spring 1977): 865; Roger H. Wells, "The Item 
Veto and State Budget Reform," American Politi- 
cal Science Review, 18 (November 1924): 782. 

4. The item veto is a feature of state constitu- 
tions which has been receiving serious considera- 
tion for adoption at the federal level. This is an 
area where the "laboratory" metaphor for state 
constitutional experiments seems particularly ap- 
propriate. For an exhaustive review of the state ex- 
perience and an evaluation of its adaptability to 
the federal government, see House Committee on 
Rules, Item Veto: State Experience and its Applica- 
tion to the Federal Situation, 99th Cong., 2d Sess. 
(Comm. Print 1986). 

Two recent commentators on the question of 
adopting the item veto at the federal level cau- 
tioned: 

[Tlhe granting of item veto authority to 
the President may fundamentally alter 
the constitutional balance between Con- 
gress and the President. 

The "state analogy" sul'fcrs from a 

numbcr of serious deficiencies. The item 
vcto exerc~scd by the governors of many 
statcs is sustained by a governmental de- 
sign uniquc to the states and cannot be 
severcd from it. State constitutions diffcr 
dramatically from thc fcdcral Constitu- 
tion, espec~ally in their distr~bution of ex- 
ecutive and Icgislativc powers. Therc is a 
much grcatcr statc bias against Icgisla- 
tures than exists at the national level. 
State budget procedures differ substan- 
tially from fcdcral procedures. Appro- 
priations bills in the statcs are structured 
to facilitate item vetoes by governors. 
Appropriations bills passed by Congress 
contain few items. Finally, state judges 
have experienced severe problems in de- 
veloping a coherent and principled ap- 
proach to monitoring the scope of item 
vcto power. Many of those problems 
would bc duplicated and possibly com- 
pounded at the fcdcral level. 

More fundamentally, the adoption 
of what might appear to be a relatively 
modcst reform proposal could result in a 
radical redistribution of constitutional 
power. The item veto has significance be- 
yond the budgetary savings that may, or 
may not, be realized. At stake are the 
power relationships between the execu- 
tive and legislative branches, the exercise 
of Congress' historic power over the 
purse, and the relative abilities of each 
branch to establish budgetary priorities. 

Louis Fisher and Ncal Devins, "How Successfully 
Can the Statcs' Item Veto Be Transferred to the 
President?" Georgetown Law Journul75 (October 
1986): 161-62. 

5. For earlier discussions of the item veto at 
the fedcral level, see Note, "Separation of Pow- 
ers: Congressional Riders and the Veto Power," 
University of Michigan Journal of Law Reform 6 
(Spring 1973): 735; Note, "The Legislative Rider 
and thc Veto Power." Georgetown Law Journal 26 
(May 1938): 954: Note, "The Item Veto in the 
American Constitutional System," Georgetown 
L a -  Journal25 (November 1936): 106. 



C. The "Constitutionalization" of Executive Agencies and Officers 

Many state constitutions specifically provide for 
the creation of governmental agencies and offices, 
and enumerate their powers. In addition, most state 
constitutions provide for executive officers, such as 
an Attorney General, who exercise a portion of the 
executive power instead of the governor. Do such 
agencies or officers enjoy a status any different from 
those created by the more usual method of legislative 
enactment? 

Florida Department of Natural Resources 
v. Florida Game and Fresh Water 

Fish Commission 
342 So.2d 495 (Fla. 1977) 

The circuit court declared unconstitutional Sec- 
tion 17 of Chapter 75-22, Laws of Florida, which pro- 
vides: 

Section 17. Subsection (17) of section 
20.25 Florida Statutes. is amendcd to read: 

20.25 Department of Natural Re- 
sources.-There is created a Department of 
Natural Resources. 

(17) The Game and Fresh Water Fish 
Commission functions, prescribed by chap- 
ter 372, are transferred by a type one trans- 
fer to the Department of Natural Resources. 
The Department of Natural Resources shall 
have authority pursuant to the type one 
transfer to directly supervise, review, and 
approve the commission's exercise of execu- 
tive powers in the area of budgeting. 

The statute was found to violatc Article IV, Sec- 
tion 9, Florida Constitution (as amended 1974), 
which provides: 

Section 9. Gamc and fresh water fish 
commission.-There shall be a game and 
fresh water fish commission, composed of 
five members appointed by the governor 
subject to confirmation by the senate for 
staggered terms of five years. The commis- 
sion shall exercise the regulatory and execu- 
tive powers of the state with respect to wild 
animal lifc and fresh water aquatic lifc ex- 
cept that all license fees for taking wild ani- 
mal lifc and fresh water aquatic life and 
penalties for violating regulations of the 
commission shall be prescribed by specific 
statute. The legislature may enact laws in aid 
of the commission, not inconsistent with this 
section. The commission's exercise of execu- 
tive powers in the area of planning, budget- 
ing, personnel management, and purchasing 
shall be as provided by law. Revenue derived 
from such license fees shall be appropriated 
to the commission by the legislature for the 
purpose of management, protection and 
conservation of wild animal life and fresh 
water aquatic life. 

The circuit court hcld that the constitutional pro- 
vision that the Commission's "exercise" of certain of 
its executive powers shall be as provided by law did 
not mean that the legislature could, by making the ex- 
ercise of these powers subject to the approval of the 
Department of Natural Resources, deprive the Com- 
mission of its authority. Defendant appeals from the 
judgement below, alleging that the statutory provi- 
sions for a type one transfer of Game and Fresh 



Water Fish Commission functions to the Depart- 
ment of Natural Resources and for Department re- 
view of the Commission's exercise of executive 
powers in the area of budgeting are free of constitu- 
tional defect. For the reasons set forth below, we 
agree with the circuit court that the statute is uncon- 
stitutional. 

A type one transfer is defined by Section 20.06, 
subsection (I), Florida Statutes, as follows: 

(1) Type One (1) Transfer.-A type one 
(1) transfer is the transferring intact of an ex- 
isting agency or of an existing agency with 
certain identifiable programs, activities, or 
functions transferred or abolished so that 
the agency becomes a unit of a department. 
Any agency transferred to a department by a 
type one (1) transfer shall henceforth excr- 
cise its powers, duties, and functions as pre- 
scribed by law, subject to review and 
approval by, and under the direct supcrvi- 
sion of, the head of the department. 

Section 20.06, subsection (I), Florida Statutes, 
authorizes the transferee department to review the 
exercise of the powers, duties, and functions of the 
transferred agency. It is clear that, absent qualifica- 
tion, a type one transfer places the transferred 
agency under the absolute control of the department 
head. Such an arrangement in the instant case is con- 
stitutionally impermissible. Defendant does not dis- 
pute the unconstitutionality of an unqualified type 
one transfer to plaintiff; it is instead defendant's con- 
tention that Chapter 75 22, Section 17, Laws of Flor- 
ida, effectuated a qualified type one transfer. Based 
upon a comparison of the statute presently under 
consideration and its predecessor law, we cannot 
agree. 

The predecessor law, Section 20.25, subsection 
(17), Florida Statutes, provided: 

(17) The game and fresh water fish com- 
mission functions, prescribed by chapter 
372, are transferred by a type one transfer to 
the Department of Natural Resources, ex- 
cept that the commission shall exercise itspow- 
ers prescribed by sec. 9 of Art. ZV of the stute 
constitution independently of the head of the 
Department of Natural Resources. (Emphasis 
supplied.) 

The second clause of the previous law clearly 
qualifies the type one transfer announced in the first 
clause so as to preserve all of the Commission's con- 

stitutional authority. The statute in question contains 
no such saving clause, and, by giving the Department 
authority to "directly supervise, review, and approve 
the Commission's exercise of executive powers in the 
area of budgetmg," the statute is inconsistent with 
the mandate of Article IV, Section 9. Since Chapter 
75-22, Scct~on 17, Laws of Florida contains no lan- 
guage modifying the type one transfer set forth in the 
first sentence. it must be considered unconstitutional 
as an attempted unqualif~cd type one transfer of a 
constitutional agency. Articlc IV. Section 9, Florida 
Constitution; Scction 20.06(1), Florida Statutes 
(1976). 

Article IV, Scction 9, Florida Constitution (as 
amended 1974). spcciC~cally authorized the legisla- 
ture to make laws concerning the Commission's 
budgeting. The llcpartment contends that if the trial 
court's fmdings were correct, any law directing the 
processing of the Commission's budget would be dif- 
ficult to uphold since any mandatory budgetary proc- 
ess, even if performed directly by the legislature 
without involving any agencies, could be viewed as a 
diminishing of the Commission's alleged absolute 
power. We are not prepared to say at this time that, 
under the present constitution, the legislature may 
not pass any law regarding the commission's budget- 
ing which may result in some dimmution of the Com- 
mission's budgetary autonomy. However, Chapter 
75-22, Scction 17, Laws of Florida, renders the con- 
stitutional grant to the Comm~ssion of executive 
power in the area of budgeting totally meaningless. 
We hold that the statute is an impermissibly broad in- 
trusion upon that grant. 

The Constitution assigns to the Commission the 
executive power of the state with respect to wild ani- 
mal life and fresh water aquatic life, with the excep- 
tion of license fee and penalty determination, and 
provides that "the commission's exercise of executive 
powers in the area of planning, budgeting, personnel 
management, and purchasing shall be as provided by 
law." Such laws cannot, however, be inconsistent with 
other provisions of this section. Article IV, Section 9, 
Florida Constitution. Thus, while the legislature may 
pass laws affecting the Commission's exercise of its 
executive budgetary authority, it may not pass laws 
depriving the Commission of such authority. A stat- 
ute placing final approval of the Commission's 
budget out of the hands of the Commission itself is 
clearly a deprivation of constitutional authority, 
rather than mcrcly a "law affcct~ng the Commission's 
excrc~sc of ~ t s  budgetary authority." 

Accordmgly. the judgment o f  the circuit court is 
affirmcd. 



Discussion Notes 

1. Why would the Florida Game and Fresh 
Water Fish Commission be created in the constitu- 
tion? 

2. Why would the legislature seek to "trans- 
fer" the Commission into the Department of 
Natural Resources? Consider art. IV, sec. 6 of the 
Florida Constitution, added in 1968: 

SECTION 6. Executive Depart- 
ments. All functions of the executive 
branch of state government shall be al- 
loted among not more than twenty-five 
departments exclusive of those specifi- 

cally provided for or authorized in this 
constitution. . . . 
Why would such a provision be placed in a 

state constitution? 
3. See LIISO, Whiteheud v. Rogers, 223 So.2d 330 

(Fla. 1969) (statute prohibiting huntingon Sundays 
invalidated as inconsistcnt with rule of Game and 
Fresh Watcr Fish Commission providing for a one- 
month hunting scason, including Sundays). 

4. Compare Burns v. Butscher, 187 So.2d 594 
(Fla. 1966) with School Board v. Askew, 278 So.2d 
272, 275 (Fla. 1973) ("constitutional officers"). 

5. Considcr thc materials in Chapter 12, Sec- 
tion C. 



The State Legislative Branch 
To a certain extent, legislative powers have been 

considered throughout these materials. In this Chap- 
tcr specific constitutional restrictions on such powers, 
together with special types of legislative powers, will 
be considered. Initially, however, we must review the 
nature of legislative power under state constitutions. 



A. The Nature of State Legislative Power 

- - -- - - 

State courts have summed up the nature of state In 1915 Walter Dodd had the following observa- 
legislative power in a number of ways. For example, tions about state legislative power: 
in Client Follow-up Co. v. Hynes, 390 N.E.2d 847,849 
(Ill. 1979), the Illinois Supreme Court stated: 

Under traditional constitutional theory, 
the basic sovereign power of the State re- 
sides in the legislature. Therefore, there is 
no need to grant power to the legislature. All 
that needs to be done is to pass such limita- 
tions as are desired on the legislature's oth- 
erwise unlimited power. 

In Stare ex rel. Schneider v. Kennedy, 225 Kan. 13, 
587 P.2d 844,850 (1978), the Supreme Court of Kan- 
sas observed: 

It is fundamental that our state constitu- 
tion limits rather than confers powers. 
Where the constitutionality of a statute is in- 
volved, the question presented is, therefore, 
not whether the act is authorized by the con- 
stitution, but whether it is prohibited 
thereby. 

In 1926 the Supreme Court of Illinois said: 

The State constitution is not a grant of, but is 
a limitation upon, legislative power. All leg- 
islative power is vested in the General As- 
sembly, subject to the restrictions contained 
in the State constitution and the constitution 
of the United States. Every subject within 
the scope of civil government which is not 
within such constitutional limitations may be 
acted upon by it. 

The Italia American Shiyping Cory. v. Nelson, 323 111. 
427,439, 154 N.E. 148,203 (1926). 

The view is frequently expressed that 
state legislatures have inherently all power 
not dcnied to them by state and national con- 
stitutions. This view is based upon the notion 
that state legislatures inherited the powers 
of the British parliament and possess such 
powers in full unless denied. 

On the other hand it has been said that 
state legislatures possess no inherent pow- 
ers, but only such power as has been granted 
to them by the state constitutions under 
which they act. This view is supported by the 
political theories of those who framed the 
first state constitutions. Certainly the politi- 
cal philosophy of 1776 was based very largely 
on the notion of social compact and did not 
recognize the existence of inherent govern- 
mental power in either legislative, executive 
or judicial department. The notion that state 
legislatures exercise delegated or granted 
powcrs is to some extent borne out by the 
texts of the first state constitutions. 

The result is very nearly the same 
whctherwc say (1) that the slate constitution 
confers "lcgislative powers." and that this 
means all power not denied by constitutional 
texts, or (2) that "legislative power" is inher- 
ent, and unlimited except as restricted by 
constitutional texts. The first statement is 
perhaps the better. for there is little ground 
in our history since the Revolution for inher- 
ent or original powers in any department of 



government. In fact, when rcfcrcnce is made 
to inherent power, what has usually bccn 
meant is that "legislative power," granted in 
general terms, must be interpreted as con- 
ferring all governmental power, except so 
far as restricted by constitutional texts, i.e., 

that all such power inheres in the general 
grant. 

Walter F. Dodd, "The Function of a State Constitu- 
tion," Politicul Science Quarterly 30 (June 19 15): 201, 
205. 



B. Procedural Limitation$ on State Legislatures 

Robert F. Williams, 
"State Constitutional Limits on 

Legislative Procedure: 
Legislative Compliance and 

Judicial Enforcement" 

Publius: The Journal of Federalism 
17 (Winter 1987): 91-95. 

Reprinted in University of Pittsburgh Law Review 
48 (Spring 1987): 797 

O 1987 CSF Associates, Philadelphia. 
Reprinted by permission. 

Constitutions, both state and federal, impose a 
number of substantive limits on what may be enacted 
by their respective legislative branches. A major fac- 
tor distinguishing the state and federal constitutions, 
however, is their differing attention to the procedure 
of legislative enactment. The Congress is relatively 
unfettered in the process of enacting law. Unrelated 
measures may often be included in one bill or resolu- 
tion, and unrelated "riders" may be attached to virtu- 
ally any measure, including appropriations bills. 
Although House and Senate rules may, to a certain 
degree, restrict these practices, the U.S. Constitution 
does not contain such restrictions. 

By contrast, the legislative articles of virtually all 
state constitutions contain a wide range of limitations 
on state legislative processes. Generally speaking, 
these procedural limitations did not appear in the 
first state constitutions. Instead, they were adopted 
throughout the nineteenth century in response to 
perceived state legislative abuses. One observer dur- 
ing this era noted that "one of the most marked fea- 
tures of all recent State Constitutions is the distrust 

shown of the l~gislaturc."~ Last-minute considera- 
tion of important measures, logrolling, mixing sub- 
stantive provisions in omnibus bills, low visibility and 
hasty enactment of important, and sometimes cor- 
rupt, legislation, and the attachment of unrelated 
,provisions to bills in the amendment process-to 
I name a few of these abuses-led to the adoption of 
constitutional provisions restricting the legislative 
process. These constitutional provisions seek gener- 
ally to require a more open and deliberative state leg- 
islative process, one that addresses the merits of 
legislative proposals in an orderly and rational man- 

' ner. 
Georgia's famous Yazoo land scandal, where a 

virtual giveaway of land was authorized in a bill 
,"smuggled" through the legislature, led to the re- 
quirement that a bill contain a title disclosing its sub- 
ject.4 Other familiar examples of state constitutional 
limitations on the legislature include the require- 
ment that a bill contain only matters on a "single sub- 
ject";= that all bills be referred to ~ommit tee ;~  that 
the vote on a bill be reflected in the journal;7 that no 
bill be altered during its passage through either 
house so as to change its original purpose;8 and that 

3Amasa M. Easton, "Recent State Constitutions," Harvard 
Law Review 6 (October 1892): 109-124. See also James 
Quayle Dealey, Gtvwk of American State Coristitirtio~~s 
Fmni 1776 to the End of the Year 1914 (1915; reprint, New 
York: DaCapo Press, 1972), pp. 120, 188-193, 277, 282-283. 
4Millard H. Ruud, "No Lawshall Embrace More Than One 

! Subject," Mit~r~esota Law Review 42 (1958): 391-392. 
=See generally Ruud, "No Law Shall." Apparently the con- 
cern about "omnibus" bills dates back to Roman times. See 
Edward S. Convin, "The 'Higher Law' Background of 
American Constitutional Law," Harvard Law Review 42 
(December 1928): 160, n. 36. 
%ee, for example. Pennsylvania, Cor~stittrtior~, Article 3, Sec- 
tion 2. 
7See. for exan~ple, Ohio, Co~istittrtiort, Article 2, Section 9. 
%cc, for example. Pennsylvania, Constittrtion, Article 3, Sec- 

t tion 1. 



appropriations bills contain provisions on no other 
subject.gThese procedural restrictions must be dis- 
tinguished from the common substantive limits on 
state legislation, such as those prohibiting statutes 
limiting wrongful death recoveries or mandating a,  
certain type of civil service system,"J and from the 
general limits contained in state bills of rights. 

There is much criticism of the continued inclu- 
sion of procedural restrictions in modern state consti- 
tutions: One commentator noted in 1968 that: 

Commonly, state constitutions provide 
that the legislature shall determine its own 
rules of procedure, and then deny it the cf- 
fective exercise of that right by providing for 
the conduct of legislative business in such 
detail as to leave very little to rulemaking. 
While it may be appropriate to settle consti- 
tutionally and inflexibly such essential mat- 
ters of representative government as the 
kind of majority required to pass a law, or the 
vote required to override a veto by the gover- 
nor, the constitutional requirement of three 
readings of a bill is clearly obsolete, and re- 
quirements governing the style to be fol- 
lowed in a bill, or limiting a bill to single 
subject, have caused considerable damage 
through invalidation of noncomplying laws 
on technical grounds.11 

Despite such criticism, the limits on state legisla- 
tive procedure survived the-wave of state constitu- 
tional revision that occurred during the middle of the 

gSee, for example, Florida, Constitution, Article 3, Section' 
12. 
loFrank P. Grad, "The State Constitution: Its Function and 
Form for Our Time," Virginia Law Review 54 (March 1968): 
955, n. 92, 961-962. 

'Ibid., p. 963 (footnotes omitted). By contrast, Ruud con- 
cluded that the benefits of the single-subject rule "are ob- 
tained at comparatively little cost in negative results" and 
recommended that the provisions be retained in state con-! 
stitutions, "No Law Shall," 452. For further criticisms, see' 
Robert F. Williams, "State Constitutional Law Processes," 
William and Maty Law Review 24 (Winter 1983): 204, n. 157. 
Another commentator has noted: "Students of legislation 
believe that most legislative procedure requirements could 
be stricken from constitutions without impairingthe legisla- 
tive process in the slightest." William J. Keefe, "The Func- 
tions and Powers of the State Legislatures," State 
Legislaturn in Antencan Politics, ed. Alexander Heard, 
(Englewood Cliffs, N.J.: Prentice Hall, 1966), p. 50. Forsimi- 
lar perspectives, see Frederick M. Wirt, "The Legislature," 
Salient Issues of State Co~tstitutiortal Revision, ed. John P. 
Wheeler (New York: National Municipal League, 1961). pp. 
77-78 (suggesting exclusion from judicial review): Charles 
W. Shull, "The Legislative Article," MajorPtvbIerm in State. 
Constitrrtional Revision, ed. William Brooke Graves (Chi-, 
cago, Ill.: Public Administration Service, 1960), pp. 209-210.: 

twentieth century;'2 therefore, the limits should be 
taken seriously by the legislative, executive, and judi- 
cial branches of state government. These provisions 
continue to reflect important policies relating to the 
nature of the deliberative process in state legisla- 
tures. 

The Pennsylvania Constitution contains, among 
many other limits, two typical limitations on legisla- 
tive procedure: 

Article 3, Section 1. Passage of laws. 

No law shall be passed exccpt 
by bill, and no bill shall be so altered 
or amended, on its passage through 
either House, as to change its origi- 
nal purpose. 

Article 3, Section 3. Form of bills. 

No bill shall be passed contain- 
ing more than one subject, which 
shall be clearly expressed in its title, 
except a general appropriation bill 
or a bill codifying or compiling the 
law or a part thereof. 

These restrictions, together with others con- 
tained in Article 3 of the Pennsylvania Constitution, 
are similar to those inserted in nearly all state consti- 
tutions during the nineteenth century.13 The provi- 
sion contained in Article 3, Section 3 was added to the 
Pennsylvania Constitution in 1864. The provision 
now contained in Article 3, Section 1 was inserted by 
the constitutional convention that framed the 1873 
constitution. This later provision is obviously nar- 
rower than Article 3, Section 3, and is aimed at a dif- 
ferent perceived evil. 

12111inois in 1970 removed the title requirement from its 
constitution. See "State Statutes: The One Subject Rule Un- 
der the 1970 Constitution," Joht Manhall Jorr171alof Practice 
and Ptvcedrrre 6 (Spring 1973): 359-381. Proposals in other 
states, such as in New Jersey in 1947, to remove some of 
these provisions have not been adopted. 
13See, generally, Williams, "State Constitutional Law Proc- 
esses," 201, 203-205. Interestingly, in Pennsylvania, the his- 
tory of state constitutional provisions concerning openness 
and fairness in legislative procedure goes back to 1776. See 
Cecelia M. Kenyon, "Constitutionalism in Revolutionary 
America," Nornos XY: Cor~stitrrtiot~alistn, eds. Roland J .  
Pennock and John W. Chapman (New York: New York 
University Prcss, 1979). pp. 101,103. See also, J. Paul Selsam, 
The Pennsylvania Cortstitrrfion of 1776: A Stirdy in Revohition- 
ary Democracy (Philadelphia: University of Pennsylvania 
Press. 1936). pp. 184-185. 192. Jackson Turner Main made 
the following comment about Pennsylvania's 1776 legisla- 
tive procedure requirements: "Prevented from doing harm, 
it [the Icgislature] might then be trusted with power to do 
good." The Sovereign States, 1775-1 753 (New York: Franklin 
Watts, 1973). p. 152. 



Article 3, Section 3 (single subject and titlc) was 
the culmination of efforts dating back to the 1830s to 
eliminate the evils of "logrolling" and "omnibus 
bills," and to ensure separate consideration by the 
legislature for distinct proposals.14 The title require- 
ment is a disclosure device to give notice of the con- 
tents of the bill. Thus, a violation of this provision can 
take place even if a separate bill is drafted, intro- 
duced, and passed if it contains "more than one sub- 
ject" (not reasonably germane to each other) or if the 
subject is not "clearly expressed" in the bill's ti- 
tle.These restrictions concern the authorized content 
of acts of the legislature. Any asserted violation 
could be judged by examining the final legislative en- 
actment, or enrolled bill, on its face. 

14Jefferson B. Fordham and Carroll C. Moreland, "Pennsyl- 
vania's Statutory Imbroglio: The Need of Statute Law Revi- 
sion," Ut~ive~~ityofPetu~sylvat~ia Law Review 108 (June 1960): 
1100-1103. See generally, Ruud, "No Law Shall." 

The more reccnt Article 3, Section 1, however, is 
more specific. It is aimed at the procedure by which 
the legislature may enact laws. Its primary limitation 
is that once a bill has been introduced, it may not be 
"so altcrcd or amended, on its passage through either 
Housc, as to change its original purpose."l5 By 
contrast to Article 3, Section 3, a violation cannot be 
detected by examining the enrolled bill on its face. 
Any alteration by amendment will have already taken 
place and will be "masked" by the process of engross- 
ing the amendments into the final version of the bill 
for presentation to the governor. 

15A leading comn1entator refcrred to Article 3, Section 1 as 
a "technicality of scant policy content" and stated: "The ban 
on amendments changing the purpose is designed to assure 
full dclibcration on the stuff of a measure. The object is 
good but 1 prcfcr m y  faith in a body of able representatives 
than in hard-to-apply procedural restrictions." Jefferson 
Barnes Fordham, The Slate Legislative Itnlihrtio~l (Philadel- 
phia: University of Pennsylvania Prcss, 1959), p. 56. 

Discussion Notes 
1. Reread the materials at the bcginning of 

Chapter 5, Section F, relating to the judicial enfor- 
ceability of state constitutional restrictions on leg- 
islative procedure. 

2. In Consumer Party of Pennsylvaniu v. Com- 
monwealth, 510 Pa. 158, 181, 507 A.2d 323, 335 
(1986), the Pennsylvania Supreme Court stated 
that the purpose of Article 3, Section 1 of the 
Pennsylvania Constitution, discussed above, was 
to "put the members of the General Assembly and 
others interested on notice so that they may act 
with circumspection." Do you agree that this is the 
only purpose of the provision? See Williams. 
"State Constitutional Limits," 105-06. 

3. In In Re Department of Transportation, 51 1 
Pa. 620, 626-27, 515 A.2d 899, 902 (1986), the 
Pennsylvania Supreme Court stated that the pur- 
pose of Article 3, Section 3 of the Pennsylvania 

Scudder v. Smith 
331 Pa. 165,200 A. 601 (1938) 

MAXEY, Justice. 

The facts set forth in the bills are as follows: The 
legislature of Pennsylvania, in its regular session in 
1937 approved, what it designated, "A Joint Resolu- 
tion," which purported to create a commission to in- 
vestigate the "operation of the oil industry in this 

Constitution. discussed above, was "to provide 
adequate noticc both to the mcrnbers of the Gen- 
eral Assembly and to the public of the subjccts con- 
tained in proposed acts so as to prevent passage of 
secretive measures." Do you agree that this is the 
only purpose of the provision? 

4. Walter Dodd characterizcd the state consti- 
tutional title and single-subject requirements as 
"narrow in character but so indefinite that they do 
not present an ob.jective standard by which the va- 
lidity of legislation may be tested." He concluded, 
thercfore, that "[Fllagrant violations of this re- 
quirement may, of course, be apparent, but no test 
of violation is laid down by the provision itself and 
none has becn developed by judicial action." Wal- 
ter Dodd, "The Problem of State Constitutional 
Construction," Columbia Law Review 20 (June 
1920): 639,640. 

Comrnonwcalth with special refcrcnce to the ade- 
quate, efficicnt and mechanical supplying of lubricat- 
ing oils and materials to the people of this 
Commonwealth: conferring upon the commission 
full power to issue subpoenas, requiring the commis- 
sion to make a report of its findings to the Governor 
togcthcr with its recommendations as to such regu- 
lating legislation . . . ; authorizing the commission to 
employ counsel and employees; and making an ap- 
propriation" of $5,000. . . . 

The gravamen of the complaint by both taxpay- 
ers is (1) that the joint resolution was legislative in 



character, carrying with it an appropriation of public 
money, and that since it was not passed by Bill, it vio- 
lated Article 3, Section l ;  Article 3, Section 15; and 
Article 3, Section 16 of the Constitution of Pennsyl- 
vania. . . . 

The defendants, denying the plaintiff's legal con- 
clusions, contended that the joint resolution was a 
valid law and that the appropriation which it provided 
was a valid and proper exercise of legislative power. 

The first question posed is: What is a legislative 
"Joint Resolution"? Is it a "law" within the meaning 
of section 1 of Article 3 of the Constitution of Penn- 
sylvania, or is it what the legislature itself denomi- 
nated it, "A Joint Resolution," a form of legislative 
expression recognized in section 26 of this same Arti- 
cle, P.S.Const. art. 3, sec. 26? 

The legislative measure here is designated "A 
Joint Resolution." Section 1 of this legislation begins, 
"Be it resolved, etc." . . . The legal phraseology desig- 
nating the passage of a law by bill uniformly has been 
"Be it enacted, etc.," . . . That this was intended to be 
a joint resolution by the Assembly we have no doubt. 
Here was an express declaration of the intent of the 
legislature to "resolve" and not to "enact." 

Section 1 of Article 3 of the Constitution pro- 
vides: "No law shall be passed except by bill, and no 
bill shall be so altered or amended, on its passage 
through either House, as to change its original pur- 
pose." In the Southwark Bank v. Commonwealth, 26 
Pa. 446, 450, this court said: "A bill is the draft or 
form of an act presented to the legislature, but not 
enacted. An 'act' is the appropriate term for it after it 
has been acted on by, and passed, the legislature. It is 
then something more than a draft or form. It has a le- 
gal existence as 'an act' of the legislative body, be- 
cause it becomes a law, without further action from 
any other branch of the government, if the executive 
take no measures to prevent it." A "Bill" has been de- 
fined to be "a form or draft of a law presented to a 
legislature for enactment." Webster's New Interna- 
tional Dictionary. A "Joint Resolution" has been de- 
fined by the same authority to be "A resolution 
adopted jointly by the two branches of a legislative 
body." A "resolution" by the same authority has been 
defined as "A formal expression of theopinion or will 
of an official body or a public assembly, adopted by 
vote; as a legislative resolution." When the Constitu- 

tion provided that "no law shall be passed except by 
Bill," it meant by "a form or draft of a law submitted 
to the legislature for enactment"; it did not recognize 
a mere "formal expression of opinion" as adequate to 
the creation of a law. The fact that the joint resolution 
went through the mode of passage prescribed by the 
Constitution for Bills, does not supply the constitu- 
tional deficiencies of its conception. The purpose of 
the constitutional requirements relating to the enact- 
ment of laws was to put the members of the Assembly 
and others interested, on notice, by the title of the meas- 
ure submitted, so that they might vote on it with cir- 
cumspection. What was attempted to be done by the 
sponsors of this challenged measure was something 
utterly alien to the proper subject matter of a "joint 
resolution." Its deceptive nomenclature is fatal to its 
validity as a law. 

This "joint resolution" first purports to create a 
commission to investigate the oil industry in Pennsyl- 
vania. It confers certain authority upon this commis- 
sion, giving it unlimited inquisitorial power by the 
process of subpoena upon anyperson. It subjects such 
person in the event of wilful neglect or refusal to tes- 
tify or produce books, records, papers or documents, 
"to the penalties provided by the Laws of the Com- 
monwealth in such cases." By Section 4, it contains 
appropriation which is to be used to pay the Commis- 
sion's expenses. The subject matter of this joint reso- 
lution is legislative in its nature. It is not a mere 
formal expression of legislative opinion. Fatal to the 
Attorney General's contention that this legislative 
expression is a law, is Article 3, Section 1 of our Con- 
stitution. P.S.Const. art. 3, sec. 1, which declares that 
"no laws shall be passed except by bill." Clearly the 
requirements of Section 15 of the same Article, 
P.S.Const. art. 3, sec. 15, that "all appropriations 
must be passed by Bill" cannot be construed to mean 
that appropriations can be passed by joint resolution 
as in this case. This "joint resolution" was not a bill 
and its adoption by the legislature and approval by 
the Governor did not make it a law. In Ex parte 
Hague, 1929,105 N.J.Eq. 134,147 A. 220,222, Vice- 
Chancellor Fallon said: ". . . A joint resolution 
adopted by a state Legislature is not a law. It is of less 
solemnity than a law, and clearly distinguishable 
therefrom. . . ." 

Discussion Notes 
1. Would a joint resolution be required to 2. Would a joint resolution have to be pre- 

have a title, disclosing its contents? sented to the governor? 



C. Limitations on Special or Local Laws 

Many state constitutions place severe limits on 
the legislature's power to enact "special or local" 
laws. Most of these limits were inserted in state con- 
stitutions in the second half of the nineteenth cen- 
tury. 

The Pennsylvania Supreme Court, in discussing 
the ban on special and local legislation, stated: 

It is certainly not forgotten that the well- 
nigh unanimous demand which brought the 
convention of 1873 into existence was 
prompted by the evils springing from local 
and special legislation. That convention, di- 
rect from the people, composed of the ablest 
and most experienced citizens of the com- 
monwealth, framed this article 3 on legisla- 
tion. Assuming, what was the settled law, 
that the general assembly had all legislative 
power not expressly withheld from it in the 
organic law, they set about embodying in 
that law prohibitions which should in the fu- 
ture effectually prevent the evils the people 
complained of. Article 3 is almost wholly 
prohibitory. It enjoins very few duties, but 
the "thou shalt nots" number more than 60.. 
. . That constitution, with this article the 
most prominent feature of it, was adopted by 
an unprecedented majority on a direct vote, 
indicating a settled determined purpose on 
part of the people to hold back from the leg- 
islature the power to enact local and special 
laws. 

Perkins v. Philadelyhia, 156 Pa. 554, 565, 27 A. 356, 
360 (1893). 

See William A. Russ, Jr., "The Origin of the Ban on 
Special Legislation in the Constitution of 1873," 
Penrrsyhania Histov 11 (October 1944): 260. 

Anderson v. 
Board of Com'rs of Cloud County 

77 Kan. 721,95 P. 583 (1908) 

PORTER, J. 
In April, 1907, the board of county commission- 

ers of Cloud County appropriated the sum of $8,000, 
for the purpose of removing and rebuilding a bridge 
across the Republican river, and afterwards pro- 
ceeded to let the work by contract to the Western 
Bridge & Construction Company. The plaintiff, who 
is the owner of a 640-acre farm in Cloud County, 
brought suit to enjoin the proceedings. The court re- 
fused to grant a temporary injunction, and plaintiff 
brings the case here for review. . . . 

It isadmitted that the board are without poweror 
authority in the premises, except as conferred upon 
them by chapter 72, p. 94, Laws 1907, for the reason 
that the expense of removing the bridge and building 
a new one will exceed the sum which the board are al- 
lowed to appropriate for such purposes without a 
vote of the people. . . . 

The sole contention is that the act of the Legisla- 
ture under which the board are proceeding is uncon- 
stitutional. The title of the act reads as follows: "An 
act to provide for the erection and maintenance of a 
bridge, and removal of a bridge, or bridges, across the 
Republican river, in the vicinity of Concordia, Cloud 
County, Kansas, and to authorize the board of county 
commissioners of said county to issue bonds to pro- 
vide funds for payment of the same.". . . The ground 
upon which its validity is assailed is that it is a special 
act, and for the reason repugnant to the second 
clause of section 17 of article 2 of the Constitution. 
By its express terms the act is special, and applies to 
Cloud County alone. From 1859, when the Constitu- 
tion wasadopted, until the amendment of 1905 (Laws 



1905, p. 907, c. 543), the language of section 17 of ar- 
ticle 2 read as follows: "All laws of a general nature 
shall have a uniform operation throughout the state; 
and in all cases where a general law can be made ap- 
plicable, no special law shall be enacted." 

In the early case of State ex rel. v. Hitchcock, 1 
Kan. 178, 81 Am.Dec. 503, this provision was con- 
strued, and the rule declared, that it was for the Leg- 
islature to determine whether their purposes could 
or could not be expediently accomplished by a gen- 
eral law. That rule has never been departed from by 
the court, in construing the second clause of the fore- 
going provision. Rambo v. hrrabec, 67 Kan. 634,73 
Pac. 915, and cases cited. This constitutional limita- 
tion is based upon the theory that the state is a unit, to 
be governed, throughout its length and breadth, on 
all subjects of common interest, by the same laws, and 
that these laws should be general in their application 
and uniform in their operation. When it was adopted 
the evil effects of special legislation, enacted at the 
behest of private individuals or local communities, 
were well understood and appreciated. The makers 
of the Constitution were confronted with the cxperi- 
ence of the older states, which had demonstrated that 
Legislatures were wholly unable to withstand the 
constant demands for private grants of power and 
special privilege. The same year that our Constitu- 
tion was adopted the conditions in Illinois had 
reached such a stage that, in the language of the Su- 
preme Court, the mischiefs of special legislation 
were "beyond recovery or remedy." In the opinion of 
the case of Johnson v. Joliet & Chicago Railroad 
Company, 23 Ill. 202, 207, Justice Breese said: "It is 
too late now to make this objection; since, by the ac- 
tion of the General Assembly under this clause, spe- 
cial acts have been so long the order of the day, and 
the ruling passion with every Legislature which has 
convened under the Constitution, until their acts of 
this description fill a huge and misshapen volume, 
and important and valuable rights [are] claimed un- 
der them. The clause has been wholly disregarded, 
and it would now produce far-spread ruin to declare 
such acts unconstitutional and void." 

From time to time, in opinions written upon the 
subject, members of this court have expressed their 
individual dissent to the doctrine that the courts were 
bound by the legislative determination. . . . 

As early as 1854 the same question, which was 
presented to this court in State ex rel. v. Hitchcock, 
supra, was before the Supreme Court of Indiana, and 
exactly the opposite construction was placed upon 
their Constitution. In the opinion in Thomas v. Board 
of Commissioners, etc., 5 Ind. 4, it was said: "It is, 
however, insisted that the Legislature have decided a 
general law to be applicable to the case under consid- 
eration, that from this decision there is no appeal, 

and that thercforc it is not competent for this court to 
dccidc upon the validity of the law in question. If that 
position be corrcct, the twenty-third section has no 
vitality, nor is there any reason why it should have a 
place in the Constitution. It would impose no restric- 
tion upon the action of the Legislature, nor confer 
any power which that body would not possess in the 
absence of such a provision. If that section permits 
the Legislature to enact a special or local law ad 
libitum, in any case not enumerated, the principle in- 
volved would deprive this court of all authority to call 
in question the correctness of a legislative construc- 
tion or [sic] its own powers under the Constitution. 
We are not prepared to sanction this doctrine. The 
maxim that 'Parliament is omnipotent,' has no place 
in American jurisprudence. Whcther the Legislature 
have, in thecasc at bar, acted within the scope of their 
authority, is. in our opinion, a proper subject of judi- 
cial inquiry." 

The Indiana court. however, receded from this 
position, and in 1868, the decision in the case quoted 
from was expressly overruled in Gcntile v. State, 29 
Ind. 409. In 1878 the Suprcme Court of New Jersey, 
construing a similar constitutional provision, de- 
clined to adopt the construction that the determina- 
tion of the Legislature, to the effcct that a general 
law could not be made applicable, was binding upon 
the courts, and in the case of Pcll v. City of Newark, 
40 N.J. Law, 71, 81,29 Am. Rep. 266, used this lan- 
guage: "It cannot be adopted by the courts without 
abandoning one of the most important branches of 
jurisdiction committed to them by the Constitution. 
That the Legislature would act in good faith must be 
presumed. Purity of motive and a desire to keep 
within the prescribed limitations must be conceded to 
its members at all times; but that the people should 
have deliberately framed and imbedded in their or- 
ganic law an amendment to prohibit special legisla- 
tion, where general laws might be passed, and, at the 
same time, should have intended to put legislative ac- 
tion beyond review, where there was a clear infrac- 
tion of the prohibition, is a proposition to which it 
seems impossible to assent. The mere form in which a 
law is enacted cannot be conclusive of the question." 

The foregoing quotations indicate some of the 
many reasons that might have been urged in support 
of the othcr theory of constitutional construction, if 
this court had seen fit to adopt that theory when the 
case of State ex rel. v. Hitchcock, supra, was before it. 

More than one-half of the states of the Union 
have sought to curb the growing evils of special legis- 
lation by constitutional prohibitions. And the courts, 
in construing provisions similar in language to our 
section 17 as it read before the recent amendment, 
have almost uniformly hcld it to be the province 
solely of the Legislature to determinc when a general 



law can be made applicable. Whether the rule 
adopted in State ex rel. v. Hitchcock was sanctioned 
by the better reason, it undoubtedly was supported by 
the weight of authority. In many of the states the con- 
stitutional limitation is coupled with a specific enu- 
meration of subjects with respect of which special 
laws are expressly forbidden. This is true of the Con- 
stitutions of all of the newer states, and the same plan 
has been adopted, in some of the older states, by 
amendment. In New York the constitution enumer- 
ates 13 subjects upon which the Legislature is forbid- 
den to pass a private or local bill. The Constitution of 
the state of Washington prohibits special legislation 
upon 18 subjects; that of North Dakota expressly 
names 35, and in addition thereto, the Constitution 
reads: "Sec. 70. In all other cases where a general law 
can be made applicable, no special law shall be en- 
acted; nor shall the Legislative asscmbly indirectly 
enact such special or local law by the partial repeal of 
a general law; but laws repealing local or special acts 
may be passed." 

The Constitution of Missouri was amended in 
1875, and enumerates 32 subjects upon which special 
laws are prohibited, among which are the following: 
"Regulating the affairs of counties, cities, townships, 
wards or school districts; changing the names of per- 
sons or places; changing the venue in civil or criminal 
cases; authorizing the laying out, opening, altering or 
maintaining of roads, highways, streets or alleys; re- 
lating to ferries or  bridges; vacating roads, town plats, 
streets or alleys; authorizing the adoption or 
legitimation of children; locating or changing county 
seats; incorporating cities, towns or villages, or 
changing their charters; granting divorces; erecting 
new townships, or changing townships lines, or the 
lines of school districts; creating offices, or prescrib- 
ing the powers and duties of officers in counties, cit- 
ies, townships, election or school districts; changing 
the law of descent or  succession; regulating the prac- 
tice or jurisdiction of or changing the rules of evi- 
dence in any judicial proceeding; regulating the 
management of public schools, the building or repair- 
ing of school houses, and the raising of money for 
such purposes; fixing the rate of interest; affecting 
the estates of minors or persons under disability; 
regulating labor, trade, mining or manufacturing; 
creating corporations, or amending, renewing, ex- 
tending or explaining the charter thereof; granting to 
any corporation, association or individual any special 
or exclusive right, privilege or immunity, or to any 
corporation, association or individual the right to lay 
down a railroad track; declaring any named person of 
age; giving effect to informal or invalid wills or deeds; 
legalizing the unauthorized or invalid acts of any offi- 
cer or agent of the state, or of any county or munici- 
pality thereof." In addition there is the following 

general limitation: "In all other cases where a general 
law can be made applicable, no local or special law 
shall be enacted: and whether a general law could 
have been made applicable in any case is hereby de- 
clared a judicial question, and as such shall be judicia- 
lly determined without regard to any legislative 
assertion on that subject." 

Minnesota amended her Constitution in 1892, 
and special laws upon 15 subjects are prohibited, and 
there is also a general limitation, couched in the iden- 
tical language quoted from the constitution of Mis- 
souri. The experience of those states, which have 
attempted thus to solve the problem, has demon- 
strated that it is impossible to anticipate the various 
subjects upon which this kind of legislation will be de- 
manded. The fact that the people have not at- 
tempted, in our Constitution, to enumerate any of 
the specific subjects upon which thc Legislature shall 
not pass special laws has the effect, necessarily, to ex- 
pand rather than to limit the scope of the provision as 
it reads. 

The inherent vice of special laws is that they cre- 
ate preferences and establish irregularities. As an in- 
evitable consequence, their enactment leads to 
improvident and ill-considered legislation. The mem- 
bers whose particular constituents are not affected by 
a proposed special law become indifferent to its pas- 
sage. It is customary, on the plea of legislative cour- 
tesy, not to interfere with the local bill of another 
member; and members are elected, and re-elected, 
on account of their proficiency in procuring for their 
respective districts special privileges in the way of lo- 
cal or special laws. The time which the legislature 
would otherwise devote to the consideration of meas- 
ures of public importance is frittered away in the 
granting of special favors to private or corporate in- 
terests or to local communities. Meanwhile, in place 
of a symmetrical body of statutory law on subjects of 
general and common interest to the whole people, we 
have a wilderness of special provisions, whose opera- 
tion extends no further than the boundaries of the 
particular school district or township or county to 
which thcy were made to apply. For performing the 
same services the sheriff or register of deeds or pro- 
bate judge of one county receives an entirely differ- 
ent compensation from that received by the same 
officer of another county. The people of one commu- 
nity of the state are governed, as to many subjects, by 
laws wholly different from those which apply to other 
localities. Worse still, rights and privileges, which 
should only result from the decree of a court of com- 
petent jurisdiction after a full hearing and notice to 
all parties in interest, are conferred upon individuals 
and private corporations by special acts of the Legis- 
lature, w~thout any pretense of investigation as to 
merits, or of notice to adverse parties. 



Commenting upon the evils of special legisla- 
tion, Mr. Samuel P. Orth, in the Atlantic Monthly for 
January, 1906 (volume 97, p. 69), uses this language: 
"The Romans recognized the distinction between 
private bills and laws. To them special laws were 
privilegia or constitutionis privilegia. In England they 
used to say, when a public bill was passed: 'Le roi le 
veut'-it is the king's wish; and of a private measure: 
'Soit fait comme il est desire'-let it be granted as 
prayed for. Here is the gist of the matter: A public law 
is a measure that affects the welfare of the state as a 
unit; a private law is one that provides an exception to 
the public rule. The one is an answer to a public need. 
the other an answer to a private prayer. When it acts 
upon a public bill. a Legislature legislates: when it 
acts upon a private bill, it adjudicates. It passes from 
the function of a lawmaker to that of a judge. It is 
transformed from a tribune of the people into a jus- 
tice shop for the seeker after special privilege." 

It has been estimated that fully one-half of the 
laws enacted by the state Legislatures in recent years 
have been special laws. Since 1859 the rapid growth 
of cities and towns has produced so many changes in 
social and economic conditions, and added so much 
to the complex necessities of local communities, that 
the demand upon Legislatures for this species of class 
legislation has increased, and the evil effects have 
multiplied. The Legislature of 1905, which differed in 
this respect but little from its predecessors, passed no 
less than 25 special acts relating to bridges, and 35 fix- 
ing the fees of officers in various counties and citics. 
Out of a total of 527 chapters more than half are spe- 
cial acts. This does not include appropriation laws 
which, from their nature, are inherently special. The 
first act passed by this Legislature declared a certain 
young woman the adopted child and heir at law of 
certain persons. Others changed the names of indi- 
viduals. Many granted valuable rights and privileges 
to private corporations. Hundreds granted special fa- 
vors to municipal corporations, and many others con- 
ferred special privileges upon individuals. Such were 
the conditions which induced the people, at the gen- 
eral election in 1906, to change the Constitution, by 
adopting the amendment to section 17 of article 2. 
The amendment was submitted by the legislature of 
1905 (Laws 1905, p. 907, c. 543, sec. I), and reads as 
follows, the amendatory part being italicized: "All 
laws of a general nature shall have a uniform opera- 
tion throughout the state; and in all cases where a 
general law can be made applicable no special law 
shall be enacted; and whether or not a law enacted is re- 
pugnant to thisprovision of the Constitution shall be con- 
strued and determined by the courts of the state." The 
only change is to  require the courts to determine, as a 
judicial question, whether in a given case this provi- 
sion has been complied with by the Legislature. Thc 

amcndmcnt adds nothing to thc mandatory character 
of the provision. AS it read originally it was manda- 
tory, and the validity of every law. enacted by the Leg- 
islature since the adoption of the Constitution, may 
be said to have depended upon a strict compliance 
with it. Undcr the construction adopted by the court, 
however, the way was open for the Legislature to dis- 
regard both the spirit and the letter of the provision; 
and, as we have attcmpted to show, both have been 
honored more in the breach than in the observance. 
It is apparent that had this section, as originally 
adopted, provided that thc courts should determine 
the question, or had a different rule of construction 
been adopted by the court, many laws must necessar- 
ily have been declarcd invalid bccause rcpugnant to 
the provision. 

Constitutions are the work of thc pcople, not of 
L.cgislatures o r  of courts. The people give. and the 
people take away, constitutional provisions. The 
adoption of thc amendment must be regarded as the 
sober, second thought of the people upon the sub- 
ject, and as an emphatic declaration of their determi- 
nation to strike at the root of the evil, and to rely upon 
the vigilance of the courts to restrain the action of the 
Legislature in the future. The Legislature no longer 
have the power of finally determining, either that a 
proposed law will have uniform operation through- 
out the state, or that a local condition exists which re- 
quires a special law. A cursory glance through the 
bulky volume of the session laws of the Legislature of 
1907 indicates that the adoption of the amendmcnt 
has not served any good purpose, unless the action of 
the courts shall give to it the effect which the people 
intended. 

As observcd, the provision has not been altered, 
except to take from the Legislature and give to the 
courts the final determination of the question 
whether a givcn act of the Legislature is repugnant to 
its terms. It still recognizes the necessity for some 
special legislation. It is still a limitation, and not a 
prohibition. Without some special laws state govern- 
mentscould not exist. An appropriation law, however 
general in its terms is necessarily special. A law 
changing the boundaries of a judicial district is a spe- 
cial law, but one which may be required at any time, 
and to enact a general law upon the subject, might ac- 
complish more evil than good. Again, conditions 
sometimes arise, and emergencies are created, which 
require the enactment of special legislation. The 
mere mention of the subjcct in the Constitution is a 
recognition of this necessity. 

What is the attitudc which the courts must take, 
in respect to t h ~ s  subject. since the amendment? In 
the quotations from the Missouri and Minnesota 
amendments, supra, it will be observcd that they pro- 
vide that thc qucstion "shall be judicially determined 



without regard to any legislative assertion on that 
subject," but without the addition of these words the 
attitude of the courts, in our opinion, must be the 
same. It will be the duty of the courts to determine 
the question without reference to anything the Legis- 
lature has declared, either in the act in question or in 
other acts. 

It is obvious that the amendmcnt has the cffect to 
destroy the force of some of the former decisions of 
this court as precedents. The general canon of statu- 
tory construction, which makes it the duty of courts to 
uphold the validity of a law if it is possible to do so, 
can have no application in the future, where an act is 
assailed as repugnant to this provision, however 
much that principle may apply to objections falling 
under other provisions of the Constitution. 

The Constitution expressly forbids spccial laws 
where a general law can be made to apply. When a 
special law is passed, thercfore, the Legislature ncc- 
essarily determines, in the first instance. that a gcn- 
era1 law can not be made to apply. But thcir 
determination is not final. Therc is, of course, a pre- 
sumption that public officers have discharged their 
duties properly, and every act of the Legislature is 
presumed to be valid until there is a judicial dctermi- 
nation to the contrary. But when a special law has 
been enacted, and its validity is assailed in the courts, 
the question is to be finally determined by the courts 
as a judicial question, uncontrolled by the determina- 
tion of the Legislature. The courts must determine 
the question, as other purely judicial questions are 
determined, by reference to the nature of the subject, 
not upon proof of facts or conditions, but upon the 
theory that judicial notice supplies the proof of what 
courts are bound to know, and that courts must be 
aware of those things which are within the common 
knowledge, observation, and experience of men gcn- 
erally. 

Thc first clausc of'this section of the Constitution 
involvcs the question of classification, which it is ap- 
parent docs not cntcr into the prcsent case. Here 
there will doubtless remain in the future an ample 
ficld, upon which lawycrs may contend and courts 
and judges diffcr. It may bc said in passing, however, 
that it will be the duty of the courts, when the ques- 
tion arises, to apply the established tests to determine 
whethcr an attcmptcd classification of the Legisla- 
ture is a proper one. based upon some apparently 
natural reason, suggcstcd by necessity and occa- 
sioned by a rcal difference in thc situation and cir- 
cumstanccs of the class to which it applies, or 
whcthcr it is arb~trary o r  capricious, and excludes 
from its provisions some pcrsons. localities, or things 
to which it would naturally apply except for its own 
limitations. It may bc said, however, that it will not 
bccomc thc duty of thc courts to invent reasons for 
upholding a law which is repugnant to cithcr clause of 
this provision. 

It rcquircs no argument or discussion to demon- 
strate that thc spccial act in qucstion violates the 
Constitut~on. To enact a general law on the subject, 
giving to boards of commissioners in evcry county in 
the state authority to build or remove bridges, appro- 
priate funds, and issue bonds to meet the cxpcnse 
thereof, undcr such restrictions and limitations, upon 
thcir authority in the premises as the legislature may 
dcem wise and salutary, would not require more than 
ordinary skill in the scicnce of legislation. 

We are not concludcd cithcr way by the fact that 
a gcncral law on thc subject was in existence when a 
spccial act was passed. That fact, however, serves as 
an apt illustration of the adaptability of a gcncral law 
upon thc subject, and as an argumcnt against thc ne- 
cessity for a spccial law. . . . 

* * * * * 

Discussion Notes 
1. In Anderson, the Kansas Supreme court there other situations where it might apply? 

stated that, with respect to the constitutional ban 2. In what way was thc law involved in Ander- 
on special laws, the presumption in favor of a stat- son "special"? Arc there other ways in which laws 
ute's constitutionality should not be applied. 95 P. can bc special? Read the next case with this in 
at 587. Why does the court make this point? Are mind. 

XXXV to the Illinois Insurance Code. 
(I1I.Kcv.Stat.1971, ch. 73, pars. 1065.150 through 

Grace v. Howlett 1065.163.) This action was instituted in the circiit 
court of Cook County by the plaintiff, Michael J. 

51 I11.2d 478,283 N.E.2d 474 (1972) Grace, a~a ins t  Michael J. Howlctt. Auditor of Public - 
Accounts, and other Statc officers. to enjoin them 

SCHAEFER, Justice. from cxpcnding funds appropriated for thc enforce- 
By Public Act 77-1430, which became effcctive ment of' the new article. Evidence was heard, and the 

January 1, 1972, the General Assembly added article court found that ccrtain provisions of thc new article 



violated the constitution of the United States and the 
constitution of the State of Illinois. An injunction was 
issued and the defendants appealed directly to this 
court under Rule 302(a) (1). 111.Rev.Stat. 1971, ch. 
llOA, par. 302(a) (1). 

Article XXXV is entitled "Compensation of 
Automobile Accident Victims." Section 608 is a key 
provision of the article. In the severability clause 
(section 613), the General Assembly has provided 
that "Section 608, or any part thereof, of this Article 
is expressly made inseverable." Section 608 relates to 
the amount of damages which may be recovered in 
actions for accidental injuries arising out of the use of 
motor vehicles. In essence it provides that (except in 
cases of death, dismemberment, permanent disability 
or serious disfigurement) the amount recoverable for 
pain, suffering, mental anguish and inconvenience 
"may not exceed the total of a sum equal to 50 pcr- 
cent of the reasonable medical treatment expenses of 
the claimant if and to the extent that the total of such 
reasonable expenses is $500 or less, and a sum equal 
to the amount of such reasonable cxpenses if any, in 
excess of $500." 

The defendants describe article XXXV as "the 
culmination in Illinois of a growing public demand for 
a change in the way society deals with the enormous 
legal, social and economic problems spawned by mo- 
tor vehicle crashes." They say that "one of the major 
evils of the present system of compensating auto acci- 
dent victims is the small personal injury suit," and 
that "[wlhile opinions may differ on solutions, those 
who have studied the problem generally agree that 
there are three major defects in the existing system of 
compensating victims of auto crashes: (1) it results in 
inequitable distribution of compensation among per- 
sonal injury claimants; (2) it is excessively and nced- 
lessly expensive and inefficient; and (3) it makes 
excessively burdensome demands upon the limited 
resources of the judicial system." These are the evils 
that article XXXV is said to have been intended to 
eliminate. We have been referred by both parties to 
numerous statistical analyses as well as to literature 
concerning relationships between court congestion 
and litigation stemming from automobile accidcnts. 
See, e. g., Motor Vehicle Crash Losses and Their 
Compensation in the United States, a study by the 
United States Department of Transportation; James 
and Law, Compensation for Auto Accident Victims 
(1952), 26 Conn. Bar Journal 70; Morris and Paul, 
The Financial Impact of Automobile Accidents 
(1962), 110 U.Pa.L.Rev. 913; Conard et al. Automo- 
bile Accident Costs and Payments-Studies in the 
Economics Of Injury Reparation (1964): R. Kceton 
and J. O'Connell, Basic Protection for the Traffic 
Victim (1965). 

Wc assume that the problems dcscribed by the 
dcfendant do exist. But as has been pointed out, the 
fact that a problcm "does exist does not permit arbi- 
trary or unrelated means of meeting it to be 
adoptcd." (Hcimgaertner v. Benjamin Electric 
Manufacturing Co (1955), 6 111.2d 152, 128 N.E.2d 
691.) Wc turn therefore to a consideration of the nu- 
merous constitutional objections that have been lev- 
eled at article XXXV. Violations of due process and 
equal protection under both State and Federal con- 
stitutions are asserted, as well asviolations of the jury 
trial provisions of section 13 of article I, the separa- 
tion of powers provision of section 1 of article 11, and 
the provisions of section 8 and 13 of article IV of the 
constitution of Illinois. 

It is important to note at the outset that section 
600 and 608 arc both aimcd at a single problcm. They 
arc part oTa single act directed toward evils in the ex- 
isting method of disposing of personal injury claims 
arising out of motor vehicle accidents. That single- 
ness of purpose is emphasized by the severability sec- 
tion (section 613), the cffcct of which is a legislative 
declaration that without the limitations upon recov- 
ery established in section 608, the other provisions of 
article XXXV would not have been enacted. 

Despite the unified purpose of the two provi- 
sions, the limitations placed by section 608 upon the 
amounts rccoverable for pain, suffering, and the like 
apply to all pcrsons who are injured by automobiles, 
and not just to those injured persons who are covered 
by a "first party" policy under section 600. In other 
words, article XXXV rcquires that only "private pas- 
senger automobiles" must be covered by the polices 
issued undcr section 600, but it prohibits the award of 
general damages in excess of section 608 limitations, 
to all pcrsons injured by any kind of motor vehicle, 
whether covered by such a policy or not. 

The category of private passenger vehicles, with 
respect to which coverage is required to be extended 
undcr section 600, is not clearly dcfined. The exclu- 
sion of rcntcd cars and livery vchicles is specific, but 
the statutory definition also apparently excludes any 
4-wheel motor vehicle which is "used primarily in the 
occupation, profcssion or business of the insured." 
The extent to which the automobiles of doctors, law- 
yers, engineers, architects and salesmen, for exam- 
ple, are included in the provisions of section 600 is 
uncertain. 

The effect of the classifications created by article 
XXXV may bc visualized if we assume that two pe- 
dcslrians cach suffer an identical injury when struck 
by a negligently operatcd automobile: A, who is 
struck by a car which is included within the first party 
coverage category of section 600 gets prompt pay- 
ment of his medical and other expenses as providcd 



by section 600; B, who is struck by a car which is not 
included within the enumerated categories in section 
600 does not receive any payment under section 600. 
In addition, the opportunity to recover damages in an 
action at law which B had prior to the enactment of 
article XXXV is sharply curtailed by the restrictions 
upon recovery which are contained in section 608. 
Furthermore, his right to have his case tried before a 
jury may be clogged by the mandatory arbitration pro- 
visions of section 609, a matter which will subse- 
quently be discussed in detail. 

Section 22 of article IV of the 1870 constitution 
of Illinois prohibited the enactment of a special law in 
many enumerated instances, and concluded: "In all 
other cases where a general law can be made applica- 
ble, no special law shall be enacted." The 1970 consti- 
tution includes, for the first time, an equal-protection 
clause in article I, section 2. The 1970 constitution 
also provides, in article IV, section 13: "The General 
Assembly shall pass no special or local law when a 
general law is or can be made applicable. Whether a 
general law is or can be made applicable shall be a 
matter for judicial determination." While these two 
provisions of the 1970 constitution cover much of the 
same terrain, they are not duplicates, as the commen- 
tary to section 13 of article IV points out: "In many 
cases, the protection provided by Section 13 is also 
provided by the equal protection clause of Article I, 
Section 2." (S.H.A., Const. of 1970, Art. IV, sec. 13, 
at 244.) Indeed, as pointed out in the consolidated 
cases reported as Bridgewater v. Hotz (1972), 51 
I11.2d 103,281 N.E.2d 317, the new section 13 of arti- 
cle IV has increased judicial responsibility for deter- 
mining whether a general law "is or can be made 
applicable." 

Unless this court is to abdicate its constitutional 
responsibility to determine whether a general law can 
be made applicable, the available scope for legisla- 
tive experimentation with special legislation is lim- 

ited, and this court cannot rule that the legislature is 
free to enact special legislation simply because "re- 
form may takc one step at a time." (See, Williamson 
v. Lee Optical of Oklahoma. Inc. (1955), 348 U.S. 
483, 75 S.Ct. 461. 99 LXd. 563.) The constitutional 
test under section 13 of article IV is whether a gen- 
eral law can be made applicablc, and in this case that 
question must receive an affirmative answer. 

There are many purposes for which the obvious 
differences between private passenger automobiles, 
buses, taxicabs, trucks and other vehicles would jus- 
tify different legislative treatment. But the determi- 
nation of the amount to be recovered by persons 
injured by those vehicles and the conditions govern- 
ing the recovery is not one of those purposes. What 
was true of the municipal tort liability statutes in- 
volved in Harvey v. Clydc Park I3strict (1964), 32 
I11.2d 60.203 N.E.2d 573, is truc hcre: those classified 
are those who suffer the accidental injuries as well as 
those who inflict them. There we said: "Many of the 
activities that frequently give rise to tort liability are 
common to all governmental units. The operation of 
automobiles is an obvious example. From the per- 
spective of the injured party, or from the point of 
view of ability to insure against liability for negligent 
operation, there is no reason why one who is injured 
by a park district truck should be barred from recov- 
ery, while one who is injured by a city or village truck 
is allowed to recover, and one injured by a school dis- 
trict truck is allowed to recover only within a pre- 
scribed limit. And to the extent that recovery is 
permitted or denied on an arbitrary basis, a special 
privilege is granted in violation of section 22 of article 
IV." 32 I11.2d at 65, 203 N.E.2d at 576. See also, 
Grasse v. Dealer's Transport Co. (1952). 412 Ill. 179, 

I Discussion Notes 

1. The court in Grace v. Howlett notes that the 
special law and equal protection provisions of the 
state constitution "cover much of the same ter- 
rain." What is the relationship of the two provi- 
sions? Do they both reflect concerns about equal- 
ity before the law? See Robert F. Williams, 
"Equality Guarantees in State Constitutional 
Law," Texas Law Review 63 (MarchIApril 1985): 
1209-10. 

2. With respect to restrictions on special legis- 
lation, see also, Vreeland v. Byrne, 72 N.J. 292,370 
A.2d 825 (1977). 

3. For a criticism of state constitutional provi- 
sions such as the one involved in Grace v. Howlett. 

see Thomas F. Green, Jr.. "A Malapropian Provi- 
sion of State Constitutions," Washington University 
Law Quarterly 24 (April 1939): 359. 

As to legislation which applies in "classes" of 
localities, see John M. Winters, "Classification of 
Municipalities," Northn.estern University Law Re- 
view 57 (July-August 1962): 279; Farrington v. 
Pinckney, 1 N.Y.2d 74, 133 N.E.2d 817 (1956). 

4. See also Frank E. Horack, "Special Legisla- 
tion: Another Twilight Zone," Indiana Law Journal 
12 (December 1936): 109,183; Note, "General and 
Spccial Laws in Texas," Texas Tech Law Review 2 
(Spring 1971): 336; W.T. Mallison, Jr., "General 
Versus Special Statutes in Ohio." Ohio State Law 
Journal 11 (Autumn 1950): 462. 



Housing Authority of the 
City of St. Petersburg v. 
City of St. Petersburg 

287 So.2d 307 (Fla. 1973) 

BOYD, Justice. 
This cause is before us on appeal from the Cir- 

cuit Court, Pinellas County. The trial court, in its fi- 
nal judgment, passed upon the validity of Chapters 
63-557 and 72-270, Laws of Florida, giving this Court 
jurisdiction of the direct appeal under sec. 3 of Arti- 
cle V of the Constitution of the State of Florida. 
F.S.A. 

The facts of the case are as follows: 
In 1937. the legislature enacted Chapter 421 of 

the Florida Statutes, F.S.A., creating housing 
authorities in all municipalities having a population 
in excess of five thousand people. In 1941, this statute 
was amended by reducing the population require- 
ment to 2,500. Also, in 1941, similar housing authori- 
ties were created in all counties in the state. These 
housing authorities were given the power to "pre- 
pare, carry out, acquire, lease and operate housing 
projects to provide for the construction or re-con- 
struction, improvement, alteration, or repair of any 
housing project or part thereof." The 1937 Act, as 
amended, provided that the housing authority could 
not transact any business or exercise any of its powers 
until or unless the governing body of the respective 
city, by proper resolution, declared that there was a 
need for such an authority to function in said city. In 
November of 1937, the St. Petersburg City Council 
issued such a resolution. 

The Florida Legislature enacted Chapter 63-557 
and 72-270 Laws of Florida, both of which acts, by 
their language, were applicable only to Pinellas 
County, and restricted the operation of the 1937 law, 
as amended, by providing that the housing authority 
within Pinellas County could construct or contract to 
construct housing projects only upon the approval of a 
majority vote in a referendum election to be held in the 
area for which the housing authority is created. It was 
stipulated that notice of intention to enact Chapter 
63-557 was not published, and that notice of intention 
to enact Chapter 72-270 was also not published.? 

7In addition, the following certification by the Secretary of 
State appears in the Record: 

I, RICHARD (DICK) STONE, Secretary of 
State of the State of Florida, do hereby certify that 
there are no Proofs of Publication or Affidavits at- 
tached to the following original laws on file in this 
office: 

"Chapter 63-557 (Senate Bill No. 1401). Acts 
of 1963, and Chapter 72-270 (Senate 1311 No. 1099), 
Acts of 1972. 

Appcllant contends that if this Court finds, as it 
urgcs, that these two laws were special laws, such no- 
tice of intention to enact and subsequent publication 
was requircd by Article 111, Section 21, of the Con- 
stitution of 1885.8 and Article 111. Section 10, of the 
Constitution of 1968.9 rcspectively. 

Appellant alleges that it desired to construct 
public housing in St. Pctersburg, pursuant to powers 
granted to it by the 1937 law, but was unable to secure 
the necessary financing to acquire land, and the fi- 
nancing necessary to construct such public housing, 
until such time as the referendum concerning the 
same had been successfully hcld. The Appellee has 
failed to hold a referendum on any proposed con- 
struction of public housing in the City of St. 
Petersburg, and Appellant contends that if the Ap- 
pellee had callcd such a referendum, it would be in- 
cumbent upon the Appellant to bring an action to 
enjoin the same; or, in the event a referendum was 
hcld and the proposed housing defeatcd, to bring an 
action to have the referendum declared null and void. 

As a result of the foregoing, Appellant alleges 
that it has been, and will be, completely frustrated in 
carrying out and performing the duties and responsi- 
bilities imposed upon it by the 1937 Law until there is 
an adjudication as to the constitutionality of Chapter 
63-557 and 72-270. 

The position of the Appellee, succinctly stated, is 
that Chapter 63-557 and 72-270 are general laws 

. . [N]o local or special bill shall be passed, nor shall any 
local or special law establishing or abolishing municipalities, 
or providing for their government, jurisdiction and powers, 
or altering or amending the same. be passed, unless notice of 
intention to apply therefor shall have been published in the 
manner provided by law where the matter or thing to be af- 
fected may be situated, which notice shall be published in 
the manner provided by law at least thirty days prior to intro- 
duction into the Legislature of any such bill. The evidence 
that such notice has been published shall be established in 
the Legislature before such bill shall be passed, and such evi- 
dence shall be filed or preserved with the bill in the office of 
the Secretary of State in such manner as the Legislature 
shall provide, and the fact that such notice was established in 
the Legislature shall in every case be recited upon the Jour- 
nals of the Senate and of the House of Representatives: Pro- 
vided, however! no publication of any such law shall be 
required hereunder when such law contains a provision to 
the effect that the same shall not become operative or effec- 
tive until ratified or approved at a referendum election to be 
called and hcld in the territory affected in accordance with a 
provision therefor contained in such bill, or provided by gen- 
eral law." 
g"No special law shall be passed unless notice of intention to 
seek enactment thereof has been published in the manner 
proviclcci by general law. Such notice shall not be necessary 
when the law. except the provision for referendum. is condi- 
tioncd to become cffcctive only upon approval by vote ofthe 
electors of the area affected." 



which were properly enacted by the Legislature. 
While the Appellee admits that notice of intention to 
enact was not published for either statute, the Appel- 
lee contends that since these were general laws, such 
was not required, and that, therefore, the laws are 
constitutional. 

The sole question on this appeal is whether these 
two Acts are special acts falling within the purview of 
the constitutional restrictions requiring publication 
of notice of intent to seek enactment. 

Neither the Constitution nor general law defines 
the term "special laws" as used in the Constitution 
and general law. This Court has, in the past, stated 
the basic reasons for the constitutional restriction, 
and has defined the type of law subject thereto. In 
Milner v. Hatton,l1 we set out the purpose of the con- 
stitutional restriction as follows: 

. . . It therefore fails to comply with the re- 
quirements of either the constitution or the 
statute, one of the purposes of both of which 
was to draw certain safeguards around the 
passage of local and special legislation by 
which the people of the locality to be af- 
fected would be given fair notice of the in- 
tention to get such legislation adopted, and 
of the substance thereof, and that the legis- 
lative journals should affirmatively show 
that such fair notice had been given as to the 
particular bill. In order to make this amend- 
ment to the constitution effective for the be- 
neficent purpose for which it was evidently 
adopted by the people of this state, the con- 
stitutional requirements must be carefully 
complied with by the legislative body and 
fairly and thoroughly enforced by the 
courts.12 

In Carter v. Norman,l3 we defined local and spe- 
cial laws as: 

. . . A statute relating to particular subdivi- 
sions or portions of the state, or to particular 
places of classified locality is a local law. A 
statute relating to particular persons or 
things or other particular subjects of a class 
is a special law.14 

There are numerous other cases holding specific 
acts subject to the constitutional restrictions on pas- 

sage of special laws. The great bulk of these cases in- 
volved so-called population acts applicable to a single 
county which was not described by name, but instead 
by population bracket into which it alone fell. This 
Court has uniformly held these acts invalid where 
there obviously is no reasonable basis for the classifi- 
cation. 

When Chapters 63-557 and 72-270 are consid- 
ered in the light of the purpose of the constitutional 
restriction and the definitions of special or local laws 
as determined by this Court, it is apparent that they 
are special laws falling within the constitutional re- 
strictions and requiring publication of notice of intent 
to enact. They restrict, in Pinellas County only, the 
powers granted housing authorities throughout the 
entire state, thereby creating in Pinellas County 
housing authorities with powers different from all 
others. The people of Pincllas County were afforded 
no notice of the intent to enact these restrictions on 
housing authorities located within their county only. 

It makes no difference that said laws were pur- 
portedly enacted under the guise of being general 
laws. This was not a novel procedure by the legisla- 
ture, but had been attempted on numerous other oc- 
casions, all of which ultimately failed when subjected 
to judicial scrutiny. In State ex rel. Baldwin v. 
Coleman,15 we admonished: 

But even though a bill is introduced and 
treated by the Legislature as a general law, if 
the bill in truth and in fact is clearly opera- 
tive as a local or special act and the court can 
so determine from its obvious purpose or le- 
gal effect as gathered from its language or its 
context, this court will so regard it and deal 
with it as a local or special act in passing on 
its validity, regardless of the guise in which it 
may have been framed and regardless of 
whether the particular county or locality in- 
tended to be affected by it is in terms named 
or identified in the act or not.16 

It is apparent that if Chapters 63-557 and 72-270 
are special laws and were purportedly enacted in a 
manner prohibited by the Constitution of Florida, 
they are a nullity. We have summarily so held in nu- 
merous cases. 

Therefore, Chapters 63-557 and 72-270, without 
any notice of intention to apply therefor having been 
published as required by the Constitution, and not 
containing a referendum, these Acts are nullities. 

'100 Fla. 210, 129 So. 593 (1930). 
12129 So. at 596. 
1338 So.2d 30 (Fla. 1948). 
141d. at 32. 

15148 Fla. 155.3 So.21 802 (1941). 
163 S0.U at 803. Scc also Curler v. Nonnari, sr~pra, note 13. 



Discussion Notes 
1. Compare the outcome of the principal case, Beach v. Lewis, 368 So.2d 1298 (Fla. 1979). 

and its legal basis, with James v. Valtiema, 402 U.S. 2. Are the concerns about "local" and "spe- 
137 (1971). See also, State ex rel. City of Pompano cial" laws the same? 



D. Direct Legislation 

The initiative and rcfercndum movcmcnt 
around the turn of the century was another indication 
of public dissatisfaction with state legislatures. Initia- 
tives enabled the public to bypass unresponsive state 
legislatures, and referendums provided a check on 
the effect of unpopular statutes. These devices are 
more sophisticated than the earlier procedural re- 
strictions, most of which also reflected disapproval of 
legislative actions. The initiative allowed the people 
to take direct action when the legislature refused to 
act. The referendum enabled the people to target 
specific enactments rather than dcpend on the indi- 
rect deterrence of procedural restrictions. 

The people of South Dakota began the process 
of taking back, or reserving to themselves, a measure 
of legislative power in a constitutional amendment 
approved in 1898. During the next twenty years, 
about a dozen states followed the lead. See generally 
Jefferson B. Fordham and J. Russell Leach, "The In- 
itiative and Referendum in Ohio," Ohio State Law 
Journal 11 (Autumn 1950): 496; Barbara F. 
Grossmand, "The Initiative and Rcfcrendum Proc- 
ess: The Michigan Experience," Wayne Law Review 
28 (Fall 1981): 79. One observer during this era pre- 
dicted that: The more direct legislation you have . . . 
the greater the body of judge-made law. George 
Lefcoe and Barney Allison, "The Legal A~pccts of 
Proposition 13: The Amador Valley Case." Southern 
California Law Review 53 (November 1979): 173. 

Do you agree with the above statement? 
Compare the process of enactment of direct leg- 

islation with the legislative process. 

Luker v. Curtis 
136 P.2d 978 (Idaho 1943) 

AILSHIE, Justice. 
This is an original proceeding for a writ of prohi- 

bition, restraining defendant, as Secretary of State, 

from publishing in thc scssion laws of  thc twenty-sev- 
enth legislativc scssion. H.R. No. 74, passed by the 
twenty-scvcnth legislative session, which act purports 
to repcal the "Senior Citizens' Grants Act," initiated 
by the pcople and approved and passed by vote of the 
pcople at thc gcncral clcction of November, 1942.. . . 

Now, passing to the question as to the power of 
the legislature to repeal an initiative act adopted by 
popular votc, we must examine the provisions of the 
constitution. sec. 1, art. 111, which provides asfollows: 

Scc. 1. Legislutive power-Enacting 
cluuse-&ferendum -Initiative. -The legis- 
lative powcr of the state shall be vested in a 
senate and house of representatives. The en- 
acting clause of every bill shall be as follows: 
'Rc it enacted by the Legislature of the State 
of Idaho.' 

The people reserve to themselves the 
powcr to approve or reject at the polls any 
act or measure passed by the legislature. 
This power is known as the referendum, and 
legal voters may, under such conditions and 
in such manner as may be provided by acts of 
the legislature, dcmand a referendum vote 
on any act or measure passed by the legisla- 
ture and cause the same to be submitted to a 
vote of the peoplc for their approval or re- 
jection. 

The people reserve to themselves the power 
to propose Iuws, and enact the same at the polls 
independent of the legislature. This power is 
known as the initiative, und legal voters may, 
under such conditions and in such manner as 
may be provided by acts of the legislature, initi- 
ute any desired legislation and cause the same 
to be submitted to the vote of the people at agen- 
era1 election for their approval or rejection pro- 



vided that legislation thus submitted shull 
require the approval of a number of voters equal 
to  a majority of the aggregate vote cast for the 
office of governor at such general election to be 
adopted. 

The italicized portion of the foregoing, being the 
initiative clause, was adopted in 1912 (1913 
Sess.Laws, Amendment No. 16, p. 675). Acting under 
procedure prescribed by the legislature (1933 
Sess.Laws, chap. 210, p. 431). the requisite number of 
electors initiated an act designated and known as the 
"Senior Citizens' Grants Act," which was submitted 
to and adopted by the voters at the November, 1942, 
election. The act was certified as passed and, by the 
Governor, declared in force November 23,1942. The 
legislature, which convened in January. 1943, by H.B. 
No. 74, repealed the "Senior Citizens' Grants Act." 

In the first place, let it be noted, the initiative 
provision of the constitution places no limitation 
whatever on the power of amendment or repeal of an 
initiative act. 

This power of legislation, reclaimed by the peo- 
ple through the medium of the amendment to the 
constitution, did not give any more force or effect to 
initiative legislation than to legislative acts but placed 
them on an equal footing. The power to thus legislate 
is derived from the same source and, when exercised 
through one method of legislation, it is asserted, is 
just as binding and efficient as if accomplished by the 
other method; that the legislative will and result is as 
validly consummated the one way as the other. 

It is contended, however, that the legislature has 
no power or authority to amend or repeal an initiative 
act, for the alleged reason that an initiative act comes 
directly from the people. That may very well be an- 
swered by the fact, that the legislators, who convene 
on the first Monday of January, following adoption of 
initiative measures, also come-direct from the peo- 
ple, having been elected at the same time and by the 
same electors who adopted the initiative measure. If 
the legislature repeals or amends an initiative act, the 
people have at least two remedies, both of which they 
may exercise at the same time, to redress their griev- 
ance, if indeed they have a grievance, over the act of 
the legislature: First, they may reenact the measure 
by another initiative and, second, at the same time 
and at the same election, may elect other membersof 
the legislature who will, or may, better heed their 
wishes. 

The enactment of law by the legislature takes a 
very different course from enactment by initiative. In 
the legislature, a Bill must be introduced, printed, 
read on three several days; and the members thereby 
have an opportunity of debating the act and offering 
and making amendments so that the law, if on a con- 

troversial subject, is ordinarily much discussed and 
analyzed. On the other hand, an initiative measure is 
drafted by a single person, or group of persons (Wal- 
lace v. Zinman. 200 Cal. 585,254 P. 946, 62 A.L.R. 
1341, 134.5). and after it is circulated and filed, there 
is no opportunity for amendment or change until af- 
ter it is voted upon. Indeed, the public, except the 
signers of the initiative petition, have no ready oppor- 
tunity of seeing or reading an initiative measure until 
the Secretary of State mails copies out to the auditors 
of the several counties for distribution, preceding the 
general election. . . . 

It may have been, and is, altogether probable, 
that the framers of the initiative amendment to the 
constitution had these considerations in mind, when 
thcy draftcd the amendment, and therefore refrained 
from inserting any prohibition against the legislature 
amending an initiative act: but rather preferred to 
lcave that cntirc lcgislative field of deliberation to 
the people and their chosen legislators. It is not un- 
reasonable to infer, that the people themselves real- 
ized that emergencies might arise requiring 
amendment, alteration or repeal of initiative laws, as 
well as legislative acts, that could not, with safety to 
the public welfare, be deferred for two years or until 
the next general elections. That, however, is a politi- 
cal question involving governmental authority and 
policy, over which the courts have no jurisdiction to 
consider or pass upon. 

The people adopted a constitution which divides 
the powers of state government into three distinct 
branches. Const., art. 11, sec. 1, the first and foremost 
of which is the legislative power, ConstArt. 111, sec. 
1, "vested in a senate and house of representatives." 
Then, as an afterthought and by way of amendment 
(in 1912), they reclaimcd certain specified powers, 
one of which was "the power to propose laws, and en- 
act the same at the polls independent of the legisla- 
ture." This created an alternative method for passage 
of a law and, by the very terms of the reservation, the 
alternative method can only be exercised "under such 
conditions and in such manner as may be provided by 
acts of the legislature." The initiative and referen- 
dum provision of the amendment to the constitution 
lay dormant for more than twenty years until the leg- 
islature by chap. 210 of the 1933 session enacted the 
provisions of that chapter, prescribing the manner 
and method of exercising the initiative and referen- 
dum privilcges. Johnson v. Diefendorf, 56 Idaho 620, 
at 634-637, 57 P.2d 1068. 

So it can readily be seen that the people, in re- 
claiming and retaining the initiative legislative 
power, were nevetthelcss content to leave the man- 
ner and conditions of its cxercisc to their chosen sena- 
tors and representatives: and in no form or manner 
limited the power of thc legislature in time, manner 



or method of legislating on any subject upon which 
the lawmaking power can operate. 

We are not without judicial authority concerning 
the adoption and operation of the principles of initia- 
tive legislation. The subject received attention by the 
people of Wisconsin and the court of that state as 
early as 1860. State ex rel. Bank v. Hastings, 12 Wis. 
47,52; Van Steenwyck v. Sackett, 17 Wis. 665 (*645), 
675 (*654). In that state the constitution of 1848 re- 
served to the people the right to legislate by initiative 
and referendum on the subject of banks and banking. 
Sections 4 and 5, art.XI, Wis.Const. The same princi- 
ple, as related to municipal government, was recog- 
nized in Indiana by the constitution of 1816. See State 
ex rel. Jameson v. Denny, 118 Ind. 382,21 N.E. 252,4 
L.R.A. 79, 83. 

About half a century ago (in the '90s). a number 
of new theories of legislation and political policies 
came into vogue and resulted in the formation of vari- 
ous political and civic organizations, advancing new 
theories of popular government. It is generally con- 
sidered, however, that the first initiative and referen- 
dum amendment to an American constitution (12 
Encyc. Brit., p. 358) was adopted by the people of 
South Dakota in 1898. Const. sec. 1, art. 3; State ex 
rel. Richards v. Whisman, 36 S.D. 260,154 N.W. 707, 
709, L.R.A. 1917B, 1. That amendment, while differ- 
ently phrased, was in substance and effect the same 
as the Idaho initiative and referendum amendment, 
supra. The scope and effect of the amendment came 
under review of the supreme court of South Dakota 
in State ex rel. Richards v. Whisman, supra; and the 
court, among other things, said: 

As we view this constitutional amend- 
ment, there is nothing therein contained 
which, either expressly or impliedly, in any 
degree, conflicts with, inhibits, limits, 
abridges, or prohibits any part of the legisla- 
tive power originally granted to it to enact, 
amend, or repeal any law which it might have 
enacted before the adoption of this amend- 
ment. The fact that the people themselves 
may propose or enact laws in connection 
with the Legislature in no manner conflicts 
with or prohibits the Legislature from itself 
also enacting the same law that might be de- 
sired by the people. If the Legislature of its 
own volition should enact the same law de- 
sired by the people, the initiative would then 
become unnecessary and useless as to such 
law. The evident purpose of this constitu- 
tional amendment was not to curtail or limit 
the powers of the Legislature to enact laws, 
but the purpose was to compel enactment by 
the Legislature of measures desired by the 

people, and, if the Legislature neglected to 
act as so desired by the people, that then the 
people, by means of the initiative might en- 
act such measures into laws themselves. 
And, recognizing the right of the Legislature 
to enact laws as it pleased, within all its con- 
stitutional powers, the referendum was de- 
signed as a check upon all legislative 
enactments not favored by the people. The 
only prohibition or inhibition or limitation in 
relation to legislative power appearing in the 
initiative portion of the amendment is that 
which relates to the veto power, and which 
reads: "The veto power of the executive shall 
not be exercised as to measures referred to a 
vote of the people." 

If the framers of this constitutional 
amendment had placed therein language 
something like the following: "No Legisla- 
ture shall have power to repeal any initiative 
measure referred to a vote of the people," 
then the Constitution would have expressly 
prohibited the Legislature from amending 
or repealing initiated laws; or, if they had 
placed something like this in the constitu- 
tional amendment: "Initiated laws can be 
amended or repealed only by a vote of the 
peoplen-then this constitutional amend- 
ment would, by necessary implication, have 
prohibited the Legislature from repealing 
initiated laws. But no such limitation of the 
legislative power appears in such amend- 
ment or elsewhere in the Constitution. Ap- 
pellants are, in effect, now asking this court 
to read into the Constitution something that 
is not, either expressly or by implication 
therein. 

Soon after the South Dakota experiment was 
launched, and in 1902, the Oregon constitution was 
amended, art. 4, sec. 1, reserving to the people the 
right to initiate and adopt legislation in substantially 
the same language and to the same effect as our 
amendment. The scope and purpose of the reserva- 
tion by the people, of the power to initiate legislation, 
has been several times before the Oregon court and 
considered at great length. Soon after adoption of the 
amendmerlt, and in 1903, the court. speaking through 
Mr. Justice Bean, gave the question a very thorough 
consideration and review. in Kadderly v. City of Port- 
land, 44 Or. 118,74 P. 710,720.75 P. 222, and, among 
other things, said: 

The people have simply reserved to 
themselves a larger share of legislative 
power, but they have not overlhrown the re- 
publican form of the government, or substi- 



tuted another in its place. The government is 
still divided into the legislative, executive, 
and judicial departments, the duties of which 
are discharged by representatives selected 
by the people. Under this amendment, it is 
true, the people may exercise a legislative 
power, and may, in effect, veto or defeat bills 
passed and approved by the legislature and 
the Governor; but the legislative and execu- 
tive departments are not destroyed, nor are 
their powers or authority materially cur- 
tailed. Laws proposed and enacted by the 
people under the initiative clause of the 
amendment are subject to the same consti- 
tutional limitations as other statutes, and 
may be amended or repealed by the Legisla- 
ture at will. 

The Kadderly case has been uniformly approved 
and followed by the Oregon court. . . . 

Oklahoma incorporated the initiative and refer- 
endum in its constitution at the time of its admission 
to the Union; and that provision is similar to and sub- 
stantially the same as the Oregon initiative. Ex parte 
Wagner, 21 Okl. 33,95 P. 435, 18 Ann.Cas. 197. As 
recently as 1935, in the case of Granger v. City of 
Tulsa, 174 Okl. 565, 51 P.2d 567,568, 569, the Okla- 
homa court had occasion to consider the effect of the 
initiative provision of their constitution and said: 

There is no express provision in the 
State Constitution prohibiting the Legisla- 
ture or a municipal legislative body from re- 
pealing or amending the measures initiated 
by the people of the state or the municipal- 
ity, respectively. . . . 

The initiative principle of legislating has been at- 
tacked in the courts from time to time, on the theory 
that it was contrary to and destructive of arepresenta- 
tive form of government and therefore in violation of 
the Federal constitution. That contention was finally 
set at rest by the supreme court of the United States 
in Pacific States Tel. & Tel. Co. v. Oregon, 223 U.S. 
118, 32 S.Ct. 224, 56 L.Ed. 377, wherein the court, 
speaking through Chief Justice White, held that the 
manner, method and instrumentalities, through 
which the people of a state determine to legislate, are 
political (28 AmJur., 153) and not judicial questions; 
and that the courts can not consider the wisdom or 
unwisdom of the methods or instrumentalities by 
which the people of a state determine to accomplish 
legislation. See Johnson v. Diefendorf, supra. 

The authority of the legislature is lim- 
ited only by the Constitution itself, and it is 
axiomatic that any such body may alter, limit, 
or repeal, in whole or in part, any statute 
passed by a preceding one, unless there is 
some constitutional inhibition to the con- 
trary. 
Higgins' Estate v. Hubbs, 31 Ark. 252, 252 
P. 515, 519. 

We conclude and hold that the legislature had 
the constitutional power to enact the repealing stat- 
ute. We express no opinion as to the wisdom or un- 
wisdom of the act. 

HOLDEN, Chief Justice (dissenting). 
Whether the "Senior Citizens' Grants Act" was, 

or is, wise or unwise and whether, for instance, a pen- 
sion of $20.00 per month is too little or a pension of 
$100.00 per month too much, are social questions, 
and not judicial questions; also whether the initiative 
principle of legislation as provided by Section 1, Arti- 
cle I11 of our State Constitution, was, or is, wise or un- 
wise, is apolitical and not a judicial question. With the 
determination of such questions this court has noth- 
ing whatsoever to do. So that the sole question pre- 
sented to this court for determination is: Has the 
legislature power to repeal an initiative act adopted 
by popular vote under and pursuant to Section 1, Ar- 
ticle I11 of the Constitution of the State of Idaho? 

It is therein provided that: "The people reserve 
to themselves the power to propose laws, and enact 
the same at the polls independent of the legislature." 
(Emphasis mine.) In other words, it is expressly pro- 
vided, without any qualification or exception what- 
ever, that all legislation initiated and enacted by the 
people, shall be "independent of the legislature." To 
hold, as the majority does, the legislature has power 
to repeal legislation enacted by the people under and 
pursuant to this provision of the Constitution, at once 
makes such legislation absolutely dependent upon the 
will of the legislature, not "independent of the legisla- 
ture, as our Constitution so clearly provides. Not only 
can no hint be found giving the legislature power to 
repeal initiative legislation, but, on the contrary, the 
above quoted language of the Constitution, expressly 
negatives any such power. Furthermore, if the legis- 
lature has the power to repeal, as the majority holds, 
then, it could repeal, any and all legislation enacted 
by the people, as often as enacted, thus not only an- 
nulling this provision of the Constitution, but at the 
same time rendering it useless, absurd and ridiculous. 

It will be conceded. I am sure, the legislature has 
no power whatever to directly annul any provision of 
our Constitution. Can the legislature, then, do indi- 



rectly, by repeal, what it cannot do directly? It is the 
universally recognized rule that a thing cannot be 
done indirectly, which cannot be done directly. Hence, 
the answer must be "no." But the legislature is, nev- 
ertheless, given the power by the majority of this 
court to indirectly, by repeal, wholly annul and destroy 
a clear, plain, express provision of our Constitution 
granting the right to our citizens to initiate and enact 
legislation "independent of [not dependent upon] 
the legislature." The effect of the holding of the ma- 
jority of this court is, of course, to render Section 1, of 
Article 111, supra, a mere worthless "scrap of payer." 

But the majority say that if the legislature repeals 
an initiative act, "The people have at least two reme- 
dies, both of which they may exercise at the same 
time, to redress their grievance, if indeed they have a 
grievance, over the act of the legislature: First, they 

second, at the same time and at the same election, 
may elect other members of the legislature who will, 
or may, better heed their wishes." 

The first above mentioned remedy would, of 
course, be worthless, in that, as above pointed out, 
the legislature could repeal initiative legislation as 
often as the people enacted it. As to the second rem- 
edy: The election of a majority to the legislature 
pledged to the enactment of a "Senior Citizens' 
Grant Act" would make the adoption of the act by the 
people wholly unnecessary. I submit the preservation 
of a provision of the Constitution, complete and ef- 
fective (not partial, ineffective and useless), so that 
the thing intended to be accomplished thereby can be 
fully and effectually accomplished, should not de- 
pend upon either the election or the views of a major- 
ity of the legislature. 

For the reasons above stated I, dissent from the 
may reenact the measure by another initiative and, majority opinion. 

Discussion Notes 
1. Was this an issue about implied powers or 

implied limitations? 
2. The principal ease relied on Kadderly v. Ore- 

gon, 44 Ore. 118,74 P. 710 (1903). For a critical dis- 
cussion of the early experience with the Oregon 
provisions, see Platt, Some Experiments in Direct 
Legislation, Yale Law Journal 18 (1908): 47-48: 

Against the theoretical view of direct 
legislation little can be said. If communi- 
ties were small and intelligent, and news- 
papers fair and intelligent, direct legisla- 
tion ought to be a success. As to whether 
the great mass of voters in a big common- 
wealth will advise themselves sufficiently, 
and will so act, is one of the great ques- 
tions connected with this form of legisla- 
tion. 

3. See generally Note, "The Power of the Leg- 
islature to Amend or Repeal Direct Legislation," 
Washington University law Quarterly 27 (April 
1942): 439. Article 11, section 10 (c) of the Califor- 
nia Constitution provides: 

The Legislature may. . . amend or repeal 
an initiative statute by another statute 
that becomes effective only when ap- 
proved by the electors unless the initia- 
tive statute permits amendment or repeal 
without their approval. 

4. For a survey of current provisions on direct 
lawmaking, see, Note, "Initiative and Referen- 
dum-DoThey Encourage or Impair Better State 
Government?" Florida State University Law Review 

5 (Fall 1977): 925; (1977); Note, "The California 
Initiative Process: A Suggestion for Reform," 
Southern California Law Review 48 (March 1975): 
92. See also, Note, "The Direct Initiative Process: 
Have Unconstitutional Methods of Presenting the 
Issues Prejudiced its Future?" UCLA Law Review 
27 (December 1979): 433. See generally, Max 
Radin, "Popular Legislation in California: 
1936-1946,'' California Law Review 35 (June 1947): 
171; Peter G. Glenn, "State Law Limitations on 
the Use of Initiatives and Referenda in Connec- 
tion with Zoning Amendments," Southern Califor- 
nia Law Review 51 (January 1978): 265. 

5. Does the governor's veto power apply with 
respect to direct legislation? See, State ex re[. 
Lofgren v. Kramer, 417 P.2d 837 (Wash. 1966). 
What about the single-subject and title restric- 
tions? See, Comment, "Constitutional Restraints 
on Initiative and Referendum," Vanderbilt LawRe- 
view 32 (October 1979): 1143. 

6. Derrick A. Bell provides an important view 
of minorities with respect to the majority-rule in- 
itiative process in "The Referendum: Democracy's 
Barrier to Racial Equality," Washington Law Re- 
view 54 (December 1978): 1. 

7. The initiative for use in enacting state stat- 
utes must be distinguished from the initiative which 
may be used to amend the state constitution. See 
Chapter 13, Section C. 

8. See generally David Magleby, Direct Legis- 
lation: Voting on Ballot Propositions in the United 
States (Baltimore: Johns Hopkins University Press, 
1984); Richard Briffault, "Distrust of Democracy," 
Texas Law Keview 63 (MarchlApril1985): 1347 (re- 
viewing Magleby, Direct Legislation). 



E. "Legislative Veto" of Administration Rules 

State ex rel. Barker v. Manchin 
279 S.E.2d 622 (W. Va. 1981) 

McGRAW, Justice: 
The relator, Naaman Jackson Barker, a resident 

and citizen of West Virginia employed as a surface 
miner in or near Logan County, West Virginia, seeks 
a writ of mandamus under the original jurisdiction of 
the Court to compel the respondent, A. James 
Manchin, Secretary of State of West Virginia, to file 
in the permanent register of rules certain rules and 
regulations promulgated by the Director of the De- 
partment of Mines governing the safety of' persons 
employed in and around surface mines operated 
within the state so that they will be in force and effect 
and can be enforced as contemplated and required by 
law. The relator contends that the provisions of the 
West Virginia Administrative Procedures Act, par- 
ticularly W.Va.Code secs. 29A-3-11 and 29A-3-12 
(1980 Replacement Vol.), pursuant to which the 
rules in question were disapproved by the Legislative 
Rule-Making Review Committee, are unconstitu- 
tional and void and that the respondent, therefore, 
has a nondiscretionary duty to file the rules and regu- 
lations in the permanent register. We conclude that 
the relator's arguments are meritorious, and we 
award the writ. 

The facts of the case are not in dispute. In 1967 
the legislature, in enacting surface mining and recla- 
mation legislation, provided that the Director of the 
Department of Mines "shall promulgate reasonable 
rules and regulations, in accordance with provisions 
of chapter 29A. . . of said Code, to protect the safety 
of those employed in and around surface mines, and 
the enforcement of all laws, and rules and regulations 
relating to the safety of those employed in an around 
surface mines is hereby vested in the department of 
mines." W.Va.Code sec. 20-6-20 [1967]. In 1979, be- 

fore this litigation was commcnccd, the legislature 
amcndcd chapter 20, article 6 of the Code, manifest- 
ing the intent that the Department of Natural Re- 
sources and the Dcpartment of Mines were to 
cooperate in thc promulgation of rules and regula- 
tions relating to the mining industry. W.Va.Code sec. 
20-6-1 [1979]. In 1980, after the commencement of 
these proceedings, the lcgislature amended the 
state's surface mining and reclamation laws to reflect 
its intention that safety in and around surface mining 
operations be thc responsibility of thc Department of 
Mines. . . .l 

The Iqis lature also charged the Dcpartment 
of Mines with certification and training ofpersons 
responsible for blasting or thc use of explosives 
in surface mining, W.Va.Code sec. 20-6-34 (1980 
CumSupp.), and with promulgating rules and 
regulations concerning the certification of surface 
mine foremen. W.Va.Code sec. 20-6-36 (1980 Cum. 
Supp.). This brief summary of legislation, before and 
after the commencement of the pending mandamus 
proceeding, clearly affirms the position of the relator 
that the Departrncnt of Mines is required by law to 
promulgate rules and regulations relating to person- 
nel safety in and around surface mining operations. 

During this period, the Legislature revised the 
West Virginia Administrative Procedures Act, Chap- 

'The 1980 amendments to the surface mining and reclama- 
tion laws were passed with the proviso that they would be- 
come effective upon a proclamation of the governor finding 
that the approval of the West Virginia state program under 
sec. 503 of thc Surface Mine Control and Reclamation Act 
of 1977,30 U.S.C.A. sec. 1201 et seq., has bcen given by the 
Secretaly of the United States Department of Interior. That 
proclamation was issued on Janua~y 15. 1981, and became 
effective on January 19, 1981. Exccutivc Order No. 1-81 
(January 15,1981). Until that date, the 1979 anlenclments re- 
mained in effect. 



ter 29A of the West Virginia Code in an attempt to 
maximize public participation in administrative ru- 
lemaking. 1976 W.Va. Acts, ch. 117. See generally 
Neely, Rights and Responsibilities in Administrative 
Rule-Making in West firginia, 79 W.Va.L.Rev. 513 
(1977) [herein-after citcd as Nccly]. The 1976 
amendments did not alter the portion of thc Act 
which provides that lawfully adopted rules and regu- 
lations of administrative agencies of the State shall be 
of no legal force and effect unless they are filcd in the 
permanent register in the office of the Sccretary of 
State, who is responsible undcr the law for thc main- 
tenance of the register and for the reception and offi- 
cial filing of rules and regulations thcrcin. 
W.Va.Code sec. 29A-2-1 (1980 Replacemcnl Vol.) 
As part of the revision, however. a new legislative 
body was created, the Lcgislativc Rule-Making Re- 
view Committee, the constitutional validity of which 
is at issue here. W.Va.Codc sec. 29A-3-11 (1980 lie- 
placement Vol.). 

Briefly, section 11 of the Administrative Proce- 
dures Act provides that no agency rule or regulation 
shall become effective until it has been prcsentcd to 
and approved by the Committee. The Committee is 
composed of six members of the Senate and six mem- 
bers of the House of Delegates, appointed by the 
President of the Senate and the Speaker of the 
House of Delegates, respectively, who also act as ex 
officio nonvoting members. The Committee has six 
monthsafter the presentation of the proposed rule or 
regulation within which to  approvc or disapprove, in 
whole or in part, the proposed agency action. If the 
Committee fails to act on proposed rules and rcgula- 
tions within that time pcriod, it is deemed to have ap- 
proved all of the proposed regulation. Barring action 
by the legislature as a whole, approved regulations 
become effective aftcr thirty days. Disapproved regu- 
lations are invalid and may not be implcmcnted by 
the agency unless the full Legislature reverses the 
Committee disapproval. 

Under the provisions of W.Va.Code sec. 
29A-3-12 (1980 Replacement Vol.), the Committee 
is required to submit to the Legislature copics of the 
rules and regulations it has considered at lcast thirty 
days before the end of each regular session. The rules 
and regulations are referred to the appropriate com- 
mittees of the legislature for study. Committce hcar- 
ings are required to be held on rules and regulations 
disapproved in whole or in part by the legislative 
Rule-Making Review Committee. 

[Tlhe legislature may by concurrent rcsolu- 
tion either sustain or reverse, in wholc or in 
part, the action of the legislative rulc-mak- 
ing review committee under thc provisions 

of scction clcvcn, cxccpt that ifthe legislature 
fails during rts regulur session to sustuin by reso- 
lution the disupprovul of a rule or regulation 
proposed for the purpose of implementing a fed- 
erully subsidized or assisted propurn, such dis- 
approvul shuN be deemed reversed for 
purposcs of this scction and the proposed 
rule or regulation shall become effective . . . 
(emphasis added). 

W.Va.Code scc. 29A-3-12. 

Thc languagc of this statutc implies that the ac- 
tion of thc Comrnittcc is a recommendation to the 
L.cgislaturc. Theoretically, thc Committee's action is 
only a starting point for rcvicw by the full Lcgislature. 
Howcver, while the statutc contemplates such re- 
view, i t  clcarly docs not rcquirc it. Whilc thc Legisla- 
turc "may" approvc or disapprove the Committee 
rccommcndation, it is not rcquired lo. In only one in- 
stance is formal action by the Ixgislature rcquired in 
order to validate thc Committce action. If the Com- 
mittcc disapproves a rulc dcsigned to implement "a 
fcdcrally subsidizcd or assisted program." then such 
disapproval must bc formally sustained. W.Va.Code 
sec. 29A-3-11. In this instance alone, inaction by the 
full Legislature is "deemed" to reverse the Commit- 
tee. W.Va.Codc scc. 29A-3-12. Presumably, in all 
othcr cascs, inaction by the Lcgislature constitutes 
tacit approval of thc Committce action. Thus, in all 
arcas cxccpt fcderal aid programs, there is no formal 
requircrnent for revicw of thc Committee's action. Its 
decisions stand on thcir own and serve as a final 
"veto" of any disapprovcd rule. 

The surfacc mine safcty rulcs and regulations 
here in issue wcrc adoptcd by thc Department of 
Mincs and transmittcd to the Secretary of State in 
January of 1979. Noticc of opportunity for interested 
persons to submit data and proposed amendments to 
the rulcs and rcgulations was givcn and a date for a 
public hearing was sct in compliance with 
W.Va.Codc secs. 29A-3-8 and 9 (1980 Replacement 
Vol.). Whcn finally adoptcd with amcndmcnts, the 
rules and rcgulations wcrc transmittcd to the Secre- 
tary of State and to the Lcgislativc Rulc-Making Re- 
view Committce on April 23, 1979. At the 
Committee's meeting on June 25.1979, the proposcd 
surface minc safcty rulcs and rcgulations were con- 
sidcred and, aftcr discussion, were disapproved. The 
relator, a citizen of Wcst Virginia and a surface 
miner, brought this action in mandamus to compel 
thc respondent to file the proposcd surface mine 
safcty rulcs in the state registcr as final rulcs having 
full force and cffect of law, contcnding that the Legis- 
lativc Rulc-Making Committcc and thc Lcgislature, 



acting pursuant to the provisions of W.Va.Code secs. 
29A-3-11 and 12, have unconstitutionally prevented 
the Department of Mines from promulgating and im- 
plementing valid surface mine safety regulations as 
required by law. 

Having disposed of the preliminary issues and 
defenses raised in the case, we turn our attention to 
resolution of the major issue presented for ourdeter- 
mination: Whether W.Va.Code secs. 29A-3-11 and 
12, which provide for the review and disapproval of 
otherwise validly promulgated administrative rules 
and regulations by the Legislature through its Legis- 
lative Rule-Making Review Committee are unconsti- 
tutional as violative of the separation of powers 
doctrine embodied in article V, section 1 of the Con- 
stitution of West Virginia. 

This constitutional provision which prohibits any 
one department of our state government from exer- 
cising the powers of the others is not merely a sugges- 
tion; it is part of the fundamental law of our State 
and, as such, it must be strictly construed and closely 
followed. . . . Where one branch of our state govern- 
ment seeks to exercise or to impinge upon the powers 
conferred upon another branch, we are compelled by 
this mandate to restrain such action, absent a specific 
constitutional provision permitting such interfer- 
ence.3 

3There are some examples of constitutionally approved in- 
trusions into the legislative sphere by the executive which 
are worth noting here. The governor, the chief executive of 
the State, is required toprepare and submit to the legislature 
a budget, W.V.Const. art. VI, sec. 51, and is empowered to 
convene the Legislature, W.Va.Const.art. VI, sec. 19, to call 
extraordinary sessions, W.Va.Const.art. VII, sec. 7, and to 
veto bills, W.Va.Const.art. VII, sea. 14, 15. 

A particularly interesting, even intriguing, constitu- 
tional intrusion by the executive on the legislative power is 
the Citizens Legislative Compensation Comnlission, estab- 
lished by W.Va.Const. art. VI, sec. 33. It is designed to 
breathe due process into the establishment of fair and 
proper legislative salaries. The Commission, whose mem- 
bers are appointed by the governor, is required to submit to 
the legislature a resolution, delineating the conlpensation 
and expense allowances to which the Commission has deter- 
mined the members of the Legislature are entitled in the 
performance of their duties. The Commission must hear 
evidence of proper standards of pay for comparable consti- 
tutional officers in this and other jurisdictions, must make 
findings of fact with respect to the salaries of these constitu- 
tional officers and must recommend, based upon these find- 
ings, a proper level of compensation for legislative service in 
West Virginia. Failure by the Commission to fulfill its con- 
stitutional responsibilities would subject it to judicial rcview 
and mandate. 

The powers and duties of each of our three 
branches of government are set forth in the constitu- 
tion. Powers and responsibilities of the Legislature 
are detailed in article VI. Article VII relates to the 
powers and duties of the Executive Department and 
article VIII defines the powers and responsibilities of 
the Judicial Department. Generally speaking, the 
Legislature enacts the law, the Governor and the 
various agencies of a the executive implement the 
law, and the courts interpret the law, adjudicating in- 
dividual disputes arising thereunder. W.V.Const. art. 
VI, sec. 1; art. VII sec. 5; art. VIII, sec. 1. The relator 
here contends that the Code provisions relating to 
the authority of the Legislative Rule-Making Review 
Committee to disapprove proposed agency rules and 
regulations and of the entire Legislature to do so by 
concurrent resolution offends the doctrine of separa- 
tion of powers by permitting the Legislature to exer- 
cise power properly belonging to the Executive 
Department. 

When the legislature delegates its rule-making 
power to an agency of the Executive Department, as 
it did here by requiring the Director of the Depart- 
ment of Mines to promulgate surface mine safety 
rules and regulations, it vests the Executive Depart- 
ment with the mandatory duty to promulgate and to 
enforce rules and regulations. Once the executive of- 
ficer or agency has made and adopted valid rules and 
regulations pursuant to the grant of the legislative 
powers, they take on the force of statutory law. See 2 
Am.Jur.2d, Administrative Law secs. 292-295 (1964). 
Under the provisions of the 1976 revision of article 3 
of the Administrative Procedures Act, however, rules 
and regulations of administrative agencies become 
effective only upon compliance with the provisions of 
the Act, including sec. 29A-3-11, creating and grant- 
ing authority to disapprove regulations to the Legis- 
lative Rule-Making Review Committee, and sec. 
29A-3-12, relating to the action of the entire Legisla- 
ture on the Committee's report. W.Va.Code sec. 
29A-3-3 (1980 Replacement Vol.). Thus, even 
though an executive officer or agency has fulfilled its 
duty by drafting and approving otherwise valid regu- 
lations pursuant to a delegation of the legislative 
rulc-making power, the statute precludes the regula- 
tions from taking effect and prevents such officer or 
agency from implementing those measures until they 
are approved by the Legislature or a portion of its 
membership. No standards are provided for the re- 
view of rules and regulations by the Legislature. A 
twclve-member committee may. in its discretion, ap- 



prove or disapprove, in whole or in part, any pro- 
posed administrative rules and regulations. The 
Committee may in fact attempt to influence or dic- 
tate the content of the rules and regulations of an ex- 
ecutive agency, separate and distinct from the 
Legislative Department.5 The entire Legislature 
may, at some later date, sustain or reverse the action 
of the Committee by concurrent resolution. Inaction 
by the Legislature validates the Committee's disap- 
proval of rules and regulations and precludes their 
implementation by the Executive Department. The 
power of a small number of Committee members to 
approve or to disapprove otherwise validly promul- 
gated administrative regulations, and of the entire 
legislative body to sustain or to reverse such actions 
either by concurrent resolution or by inertia, consti- 
tutes a legislative veto power comparable to the 
authority vested in the Governor, as head of the Ex- 
ecutive Department, by W.Va.Const. art. VII, sec. 
14, and reverses the constitutional concept of govern- 
ment whereby the Legislature enacts the law subject 
to the approval or the veto of the Governor. 

As we noted before, our constitution places strict 
procedural and substantive limitation upon the 
power of the Legislature to enact law. The constitu- 
tion outlines the procedure for exercising legislative 
power. This language is a self-contained standard to 
which all enactments must conform. If the passage of 
a purported law has not strictly conformed with the 
standards, it is void. The magic gantlet [sic] is spelled 
out in article VI and VII of the constitution. 

Article VI, section 1, vests the Senate and the 
House of Delegates with the legislative power and re- 
quires enactments to be styled, "Be it enacted by the 
Legislature of West Virginia." "Bills and resolutions 
may originate in either house, but may be passed, 
amended or rejected by the other." W.Va.Const. 
art. VI, sec. 28. Section 29 of article VI prohibits 
a bill from becoming law "until it has been fully 
and distinctly read, on three different days, in each 
house..  . ," except in cases of urgency. No act of 
the Legislature may embrace more than one object, 

=See, Schubert, Legislative Adjudication of Administrative 
Legislation, 7 J.Pub.Law 134, 15% 158 (1958): 

It would doubtless be unrealistic to assume 
that a group of state legislators would be content 
to make judgments about the legal power of ad- 
ministrative agencies, and ignore the political im- 
plications of administrative policies as these are 
revealed in actual application in specific instances. 
Legislative review of administrative rule-making is 
almost certain, in the United States, to be political 
review. (Emphasis added.) 

which must be expressed in the title of the act, nor 
may any law be revised or amended by reference only 
to its title. W.Va.Const. art. VI, sec. 30. Article VI, 
sec. 31 provides for the passage of amended bills or 
resolutions upon the affirmative vote of a majority of 
the house in which the bill or resolution was originally 
passed. Additional procedures for the passage of 
budgetary items and appropriations bills are set out 
at length in article VI, sec. 51 and its subsections. Be- 
fore any bill passed by the Legislature can become 
law, it must be submitted to the Governor for his ap- 
proval. If the Governor disapproves the bill, it is re- 
turned first to the house in which it originated and 
then to the other house. The Governor's veto may be 
overridden by a majority vote of the members of both 
houses. W.Va.Const. art. 7, sec. 14. Detailed proce- 
dures for the Governor's veto or approval of appro- 
priations bills are set forth in article VI, section 7 and 
article VII, section 15.6 

These constitutional provisions clearly limit the 
power of the legislature to give the binding effect of 
law to its actions. It may create law only by following 
the formal enactment process. Where it seeks to give 
legal force to informal actions, the Legislature ex- 
ceeds the limits of its constitutional authority. Thus, 
it has been held from the earliest days of our state- 
hood that the legislature cannot give a matter the 
force and effect of law by joint resolution when such 
matter is properly the subject of the enactment pro- 
cess. Boyers v. Crane, 1 W.Va. 176 (1865). Joint or 
concurrent resolutions, while they may bind the 
members of the legislative body, are not statutes and 
do not have the force and effect of law. . . . 

Of course, when an administrative agency prom- 
ulgates rules and regulations pursuant to a grant of 
power by the Legislature, it is not limited by the con- 
stitutional restraints on legislative action. The consti- 
tutional limitations outlined above apply only to the 
legislative branch of our government. Moreover, 
since the executive cannot be delegated plenary rule- 
making power but must adhere to legislative guide- 
lines in promulgating regulations, such restraints are 
less critical to control the exercise of that powerby 
the executive. Thus, so long as it acts within the limits 
of the legislative grant of rule-making power, the ex- 

60ther constitutional limitations on the Legislature'spower 
may be found in article VI, section 39 (no special or local 
laws), article VI, section 39(a) (no special law incorporating 
cities, towns or villages or amending their charters), article 
VI, section 40 (Legislature may not confer power of appoint- 
ment upon court or judge), and article VI, section 42(appro- 
priations bills for legislators' salaries shall contain no 
provision on any other subject). 



ecutive may properly make rules having the force and 
effect of law without following the constitutional en- 
actment procedures required of the Legislature 
when it exercises its law-making power. 

What the Legislature has attempted to do here is 
to invest itself with the power to promulgate rules 
having the force and effect of law outside the consti- 
tutional limitations imposed upon the legislative 
branch in the exercise of that power. In effect, the 
Legislature abdicates in favor of the executive its 
power to make rules and then asserts that because 
the rule-making power so delegated is legislative in 
nature, it may step into the role of the executive and 
disapprove or amend administrative regulations free 
from the constitutional restraints on its power to leg- 
islate. The statutory scheme brings to mind the Old 
Testament quotation from Job I: 21, "The 1-a-d gave, 
and the Lord hath taken away." The Legislature at 
one time created and delegated powers and responsi- 
bilities to the Department of Mines and at a later 
time attempted to take away some of those important 
powers and responsibilities and to lodge them in the 
hands of the Legislature and its personnel. Such a 
mechanism for legislative review of executive action 
may properly be called an "extra-legislative control 
device" for it permits the Legislature to act as some- 
thing other than a legislative body to control the ac- 
tions of the other branches. This is in direct conflict 
with our constitutional requirement of separation of 
powers. The power of the Legislature in checking the 
other branches of government is to legislate. Stare v. 
Harden, 62 W.Va., 313,58 S.E. 715 (1907). While the 
Legislature has the power to void or to amend admin- 
istrative rules and regulations, when it exercises that 
power it must act as a legislature through its collec- 
tive wisdom and will, within the confines of the enact- 
ment procedures mandated by our constitution. It 
cannot invest itself with the power to act asan admin- 
istrative agency in order to avoid those requirements. 

Other jurisdictions have reasoned in a similar 
manner to reach the conclusion that a legislature may 
not act informally to check the activities of the other 
branches of government. Most recently, the Supreme 
Court of Alaska, in State v. A.L.I. YE. Voluntary, 606 
P.2d 769 (Alaska 1980), reviewed the provisions of 
the Alaska Constitution setting out the procedural 
requirements for formal legislative action. Recogniz- 
ing the legal force of rules and regulations, the court 
reasoned that the only proper check on the executive 
was by way of statutory enactment through the formal 
process of passing a bill. 

This is not to say that we believe all legislative 
review of rule-making to be void. Legislative rule- 
making review has purpose and merit and may be 
beneficially exercised and employed when contained 
within its proper and constitutional sphere. The re- 
spondent asserts that the purpose of creating the 
Legislative Rule-Making Revicw Committee and the 
present statutory scheme was to correct abuses of 
authority by administrative agencies and officials in 
exercising the rulc-making power.8 We do not ques- 
tion that some procedure for review of agency rules 
and regulations may well be warranted, but we must 
require that it bc done within the limits of the separa- 
tion of powers doctrine and according to the system 
of checks and balances in our governmental frame- 

8Many scholars point to thc burgeoning bureaucracy in gov- 
ernment today and tout tlic practicality of legislative rule- 
making revicw as a solution to the problem of insuring 
executive con~pliance with the legislative will in the face of 
increasing administrative regulation. See generally Bosivert, 
A Legislative Tool for S~ipervisiorl of Adniiuistrative Agencies: 
Tile Laying System, 25 Fordham L.Rev. 638 (1957); Cooper 
and Cooper, The Legislative Veto and the Cortstitrrtior~, 30 
Geo.Wash.L.Rev. 467 (1962); Melville, Legislative Control 
Over Admiriistrative Rule Making. 32 U.Cinn.L.Rev. 33 
(1963); Schwartz. Legislative Corlhd of Adrnirtistrative R111es 
arid Regdations: The Aniericar1 E~paierice 30 N.Y.U.L.Rev. 
1031 (1955); and Stewart, Cor~stitrrtio~iality of tile Legislative 
Veto, 13 Harv.J.Legis. 593 (1976). See also Irivestigatir1g Com- 
mittee, 33 3ol.L.J. l(1933). They cite with approval the Brit- 
ish system of "laying" rules before Parliament for its 
approval and applaud the system as an efficient means of in- 
suring faithful execution of the law. While we commiserate 
with file Legislature in its attempts to diminish the negative 
effects of thc current ~ l a e u e  of "red ta~>e" and "over-reeula- 
tion," we think the re~p&dcnt's argu4ent misses the p h t .  

Regardless of its inherent efficiency. informal coercive 
review of executive rule making is not permissible in the 
presence of a constitutional mandate that the powers of gov- 
ernment be maintained in separate and distinct branches. In 
a parliamentary system, the executive branch is merely an 
arm of the legislative body. In a tripartite republic, the two 
branches are independent. The matter was summed up 
quite well by Chicf Judge Crane in the case of People v. 
Trernairie, 281N.Y. 1,12,21N.E.2d891,896 (1939), where he 
stated in part: 

We are not a parliamentary government 
wlierc the Executive branch is also part of the Leg- 
islative. . . . We start with a Constitution which is 
our province to interpret as it is written. and not as 
we think it might have been written. 

The same point was stated less subtly by Justice Matthews in 
State v. A.L.I. Y E .  Volrnitary, supra. 

[Tlhe qucstion of whether the legislature might per- 
form a task more efficiently if it did not have to follow [the 
constitution] is essentially irrelevant. Since [the constitu- 
tion] applics. the qucstion of whether efficiency takes pri- 
macy over other goals must be taken to have been answered 
by our constitutional framers. 606 P.2d at 778-779. 



work. Alternatives to the present system may be 
found in the substantial literature relating to the 
p r ~ b l e m . ~  

One of the most impressive pieces of literature 
on this subject which we have encountered is pro- 
vided by H. Lee Watson in his article, Congress Steps 
Out: A Look at Congressional Control of the Executive, 
63 Cal.L.Rev. 983 (1975) [hereinafter cited as Wat- 
son]. Specifically analyzing the use of what he calls 
"extra-legislative control devices" (means for direct 
legislative review of executive action without the 
safeguards of the enactment process), Mr. Watson, 
using a test made up of four specific criteria,1° con- 
cludes that such devices result in an unconstitutional 
framework; "the creation of power to be wielded by 
the hand creating it." Watson, supra, pp. 990-991. In- 
terestingly, Watson saves his most intense criticism 
for the sort of framework presented in this case. 

Watson concludes that the legislative committee 
veto is the most clearly constitutionally invalid of the 
legislative control devices, rendered invalid per se by 
virtue of its impact on the process. By placing the fi- 
nal control over governmental actions in the hands of 
only a few individuals who are answerable only to lo- 
cal electorates, the committee veto avoids the con- 
cept of "constitutional averaging" foreseen by the 
framers of the constitution as a means of balancing 
the dual role given legislators. While Watson views 
this consequence to our system of government as the 
most significant constitutional deficiency of the com- 
mittee veto, he also considers it infirm in that it gives 
a small portion of the legislative membership a con- 

gSee, e.g. Note, Congressional Veto of Administrafive Action, 
1976 Duke L.J. 285; Newman and Keaton, Slio~rld Legislators 
SuperviseAdniinistrators, 41 Cal.L.Rev. 565 (1953); Ginnane, 
Control of Federal Administrators by Resolutions and Corn- 
mittees, 66 Harv.L.Rev. 569 (1952); Watson, Congress Steps 
Out: A Look at Congressiorial Control of the Executive, 63 
Cal.L.Rev. 983 (1975); see also Neely,srtpra, 79 W.Va.L.Rev. 
513. 
1OThe four criteria are as follows: 

(1) whether the measure under examination 
forces legislators to choose between their constitu- 
ency and the national interest; 

(2) whether the measure encourages the exer- 
cise of self-interest independent of any preexisting 
or co-existing local orientation of the power-wield- 
ing body; 

(3) whether the statute tends toward legisla- 
tive dominance of the government; and 

(4) whether the statute fosters increase of 
overall federal power. [Not applicable to the dis- 
cussion herein]. 

tinuing role in governmental decision-making once 
the formal law-making processes have been com- 
pleted. The legislature vests the members of the 
committee with a post-legislative discretionary 
power, the exercise of which impermissibly fosters 
legislative dominance and expansion of power in sev- 
eral ways. First, by providing that the executive exer- 
cises discretion only at the pleasure of the reviewing 
committee, the legislature usurps the traditional role 
of the executive to fill in the interstices left by flexible 
statutory standards by exercising legislatively dele- 
gated discretionary power. In effect the executive ex- 
ercise of discretion is replaced by committee exercise 
of discretion, increasing the role of the legislature at 
the expense of the executive. 

Secondly, as the power of the executive to exe- 
cute the laws is determined by the amount of discre- 
tion given it by the legislature, the more broadly a 
statute is drawn, the more power will be abdicated to 
the executive. Ordinarily the legislature attempts to 
prepare specific and narrowly drawn legislation in or- 
der to limit or to control the exercise of discretion by 
the executive. Where, however, the legislature re- 
tains jurisdiction over the discretionary power it vests 
in the executive, it no longer has the incentive to limit 
that power. The element of balance between the two 
branches no longer exists. Finally, Watson decries 
the creation of discretionary power to be wielded by 
the same hand. "Where the effectiveness of discre- 
tionary power is maximized by delegating the author- 
ity to a group of manageable size, a committee or 
even an individual, the danger of self-interest is also 
maximized." Watson, supra, p. 1056. These guidelines 
should prove useful in helping to avoid the infirmities 
which render void the statutory rule-making review 
scheme embodied in our Administrative Procedures 
Act. 

For the reasons stated herein, the petitioner's 
prayer is granted and a writ of mandamus will 
promptly issue directing and requiring the respon- 
dent, A. James Manchin, Secretary of State of West 
virginia, to receive, file, and place in force and effect 
the validly promulgated rules and regulations gov- 
erning the safely of those employed in and around 
surface mines in West Virginia of the Department of 
Mines, as transmitted to him, on or about April 23, 
1979, by Walter L. Miller. Director of the Depart- 
mcnt of Mines, all in accordance with and as provided 
by article 3 of chapter B A o f  the West Virginia Code. 

Writ awarded. 



Discussion Notes 

1. A number of state courts, like West Vir- 
ginia, had declared legislative-veto provisions un- 
constitutional before the United States Supreme 
Court invalidated the practice at the federal level 
in Immigration and Naturalization Service v. Chada, 
462 U.S. 919 (1983). See generally L. Harold 
Levinson, "The Decline of the Legislative Veto: 
FederalIState Comparisons and Interactions," 
Publius: The Journal of Federalism 17 (Winter 
1987): 115. 

2. Would the decision of the United States Su- 
preme Court in Chada, that Congress could not 
validly include legislative veto provisions in its 
statutes, apply to the interpretation of state consti- 
tutions? 

3. The validity of the legislative veto in Vir- 
ginia was resolved without litigation, after an opin- 

ion of the Attorney General concluded that the 
practice violated the state constitution. See 
Thomas R. Morris, "State Attorneys General As 
Interpreters of State Constitutions," Publius: The 
Journal of Federalism 17 (Winter 1987): 149-50. 

4. Reread the Barker decision, this time con- 
sidering the technique by which this case was pre- 
sented to the West Virginia Supreme Court of Ap- 
peals. Would state constitutions influence this 
kind of exercise of the judicial power? 

5. In General Assembly v. Byrne, 90 N.J. 376, 
448 A.2d 438 (1982) the New Jcrsey Supreme 
Court invalidated a legislative veto mechanism for 
much the same reasons as given by the West Vir- 
ginia Supreme Court of Appeals. On the same day 
it decided Ryrne, the New Jersey Court handed 
down the following opinion. Can the two be recon- 
ciled? 

Enourato v. 
New Jersey Building Authority 

90 N. J. 396,448 A.2d 449 (1982) 

PASHMAN, J. 

The Legislature established the New Jersey 
Building Authority ("Authority") to build and oper- 

' ate office facilities for state agencies. L. 1981, c. 120, 
N.J.S.A. 52: 18A-78.1 to .32. The Act authorizes the 
Authority to issue bonds and notes in an amount not 
to exceed $250,000,000 to be used to build those fa- 
cilities. N.J.S.A. 52: 18-A-78.-14(a). The bonds and 
notes are entirely the debt of the Authority, not the 
State. They must state on their face that they shall 
not create any indebtedness, liability or obligation of 
the State or any political subdivision. N.J.S.A. 52: 
l8A-78.l4(f). 

All actions taken by the Authority must receive 
the Governor's approval. No action taken at any 
Authority meeting has any legal effect if the Gover- 
nor vetoes the action within 15 days of the meeting. 
N.J.S.A 52: 18A-78.4(i). 

The Act also contains two provisions that allow 
the Legislature to veto Authority actions. First, to 
commence any project whose estimated cost exceeds 
$100,000, the Authority must obtain a concurrent 
resolution of both houses of the Legislature within 45 
days of the submission of the project to the Legisla- 

ture for approval. N.J.S.A. 52: 18A-78.6,-78.8(b). 
Second, every lease agreement between the Author- 
ity and a state agcncy must be approved by the presid- 
ing officer of each house of the Legislature. N.J.S.A. 
52: 18A-78.9. 

I I 
Constitutionality of the Legislative Veto Provi- 

sions of the New Jersey Building Authority Act 
In General Assembly v. Byrne, 90 N.J. 376, 448 

A.2d 438 (1982). decided today. the Court holds that 
the Legislative Oversight Act, L.1981, c. 27, is uncon- 
stitutional. By empowering the Legislature to revoke 
virtually all proposed executive agency rules, the Act 
intruded excessively upon the Executive's law en- 
forcement authority in violation of the separation of 
powers. The Act also allowed the legislative branch 
to effectively amend and repeal existing laws without 
the participation of the Governor. This violated the 
separation of powers, N.J.Const. (1947), Art. 111, 
para. 1, and the Presentment Clause requirement 
that "[elvery bill which shall have passed both houses 
shall be presented to the Governor" for approval or 
veto. N.J.Const. (1947), Art. V, sec. 1, para. 14. 

However, the Court in General Assembly made 
clear that the separation of powers leaves room for 
some legislative oversight and participation in execu- 
tive action. Not every legislative input into law en- 
forcement impermissibly interferes with the 
Executive's law enforcement power. Likewise, not 
every action by the Legislature constitutes law mak- 
ing that requires a majority vote of both houses and 
presentment to the Governor. 



Where legislative action is necessary to 
further a statutory scheme requiring coop- 
eration between the two branches, and such 
action offers no substantial potential to in- 
terfere with exclusive executive functions or 
alter the statute's purposes, legislative veto 
power can pass constitutional muster. 

[General Assembly (at 395, 448 A.2d 448)] 

The Court finds that the legislative veto provi- 
sions in the New Jersey Building Authority Act, L. 
1981, c. 120, N.J.S.A. 52: 18A78.1 to .32, fall within 
the proper scope of legislative oversight of executive 
action. The Act's veto power is limited to approval or 

necessary role in ensuring continuing legislative sup- 
port for these projects. 

At the same lime, the veto provisions in the Act 
are limited in scope and do not empower the Legisla- 
ture to "revoke at will portions of coherent regulatory 
schemes," General Assembly. 90 N.J. at 378,448 A.2d 
439. The veto therefore cannot substantially disrupt 
exclusive executive branch functions. Indeed, the 
Governor has full control over Authority decision 
making. Further, even repeated use of the veto has 
little potential to alter the underlying legislative pol- 
icy of providing capital facilities to meet internal gov- 
ernmental needs. Nor can it subvert the Governor's 
role in enforcing the law. The oversight provisions in 
L. 1981, c. 120. therefore violate neither the Present- 

rejection of proposed- building projects and leases ment Clause nor the separation of powers. 
that require continuing budget appropriations by the 
Legislature. Legislative oversight therefore plays a * .+ * * * 

I Discussion Notes 
1. The court in Enourato went on to distin- 2. Professor Levinson refers to Enourato as 

guish, in detail, the specific legislative veto mccha- the "most significant case upholding a spccific leg- 
nism from the generic provision it invalidated in islative veto system. . . ." "The Decline of the Item 
Byrne. Veto," 121 n. 31. 



Chapter 10 

Local Government and State Constitutions 
Local governments have a wide range of powers 

and responsibilities in the American governmental 
system. 'I'hcy are the units of government with which 
citizens arc most likely to have contact. 

In this chapter we will address, briefly, questions 
such as where local governments get their powers, 
and how such powers are limited. What is the rela- 
tionship of local government to state government? 
What role docs the state constitution play? 



A. Background 

Michael E. Libonati, 
"Intergovernmental Relations in 

State Constitutional Law: 
A Historical Overview" 

Annals of the American Academy of 
Political and Social Science 

496 (March 1988): 107. 
O 1988 Sage Publications. 
Reprinted by permission. 

After 1787, the United States had national, state, 
and local government. Only national and state gov- 
ernment, however, enjoyed "constitutional legiti- 
macy."' The failure of the framers of either the U.S. 
Constitution or the state constitutions to include pro- 
visions "separating powers vertically (state-local) as 
well as horizontally (executive-legislative-judicial)"2 
had pervasive consequences for local government. 
An intellectual milieu quickly developed in which 
policy questions about intergovernmental structure 
and functions were forestalled and engrossed by de- 
bates concerning the constitutional legitimacy and 
autonomy of local government. The purpose of this 
article is to identify and appraise four competing con- 
stitutional models of local government-conceptions 
that were already at hand during the intellectual fer- 
ment attending the American Revolution-to sketch 
their evolution and transformation during the nine- 
teenth century, and to depict briefly their contempo- 

'James E. Herget, "The Missing Power of Local Govern- 
ment: A Divergence between Text and Practice in Our Early 
State Constitution," Virgi~iia Law Review, 62(5): 999, 1001 
(June 1976). 
2Ibid. 

rary impact. These models are custom and practice, 
community autonomy, corporate status, and subordi- 
nation to the sovereign. 

Custom and Practice 
Claims to local rights emerging out of custom 

ought to be congenial to the common-law mind, even 
in the field of public law.3 Towns in Massachusetts, 
for example, exercised a variety of regulatory and 
entrepreneurial functions during the colonial period 
without any firmer warrant than custom and prac- 
tice.4 Demophilus, a revolutionary pamphleteer, in- 
voked the usage of free Saxon communities when 
urging the framers of Pennsylvania's constitution to 
purge a reconstituted commonwealth of the perni- 
cious accretions of Norman centralization in the allo- 
cation of power.5 Judge Thomas M. Cooley's 
assertion of an inherent right to local self- 
government is grounded on the notion that there are 
"powers which from time immemorial have been lo- 
cally possessed and exercised."6 

The arguments furnished by Demophilus and by 
Cooley are, however, skewed by the pervasive ideol- 
ogy of constitutionalism. Neither was interested in 
fashioning the kind of ingenious gloss on custom that 
allowed medieval jurists to reconcile state sover- 
eignty with the de facto independence or autonomy 

3J.G.A. Pocock, Tlie A~icierit Comtitrrtiori and the Ferrdal 
Law (New York: Norton, 1967). pp. 30-55. 
40scar Handlin and Mary F. Handlin, Cor~ir~ioriwealtI~: A 
Strrdy of the Role of Goventnierit in the American Ecortoniy: 
Massaclir~sctts, 1774-1561, rev. ed. (Cambridge, MA: Har- 
vard University Press, Belknap Press, 1969). pp. 87-88. 
5Den~ophilus, The Gerirririe hi~iciples of the A~icierlt Sarori or 
Etiglislt Cori.ctitrrtiori (Philadelphia: Robert Bell. 1776). See 
generally H. 'I'rcvor Colbourn, Tlie Lamp of Experience: 
Whig Histot), and (lie Itifellectr~al Otigiris of the American 
Revolrrtiori (Chapcl HIII: University of North Carolina Press, 
1965). 
6People v. Hrirlbrrt. 24 Mich. 44, 109 (1871). 



of ~ i t i e s . ~  Demophilus called for the incorporation of 
the details of a mythicized Saxon public customary 
law into a written constitutional text. But what if the 
state constitution is silent? Cooley argued that the 
custom and practice of local government is so pcrva- 
sive that local autonomy from state legislative inter- 
ference must be read into a state constitutional 
document even when it does not expressly speak to 
the issue. A subsequent state court decision, how- 
ever, summarized and disposed of Cooley's conten- 
tions in the following language: 

The principal circumstances from which 
the court there found in the constitution of 
that state implied restrictions upon the 
power of the legislature, as regards local 
government, were, first, that the constitu- 
tion was adopted in view of a well-undcr- 
stood and tolerably uniform system of local 
government existing from the earliest settle- 
ment of the country, and secondly, that the 
liberties of the people were generally sup- 
posed to spring from and to depend upon 
that system. 

With respect to the second point, what- 
ever may be the historical origin of the liber- 
ties of the people, they seem to be 
dependent at the present day upon the right 
of the people to participate by suffrage and 
by representation in the government which 
they themselves have established under the 
guaranties of a written constitution. The ab- 
sence from such written constitution of any 
guaranty of local self-government is a cogent 
argument against its existence as a right. 

With respect to the first point, the con- 
stitution of this state was not adopted in view 
of any uniform system of local governments, 
for we have had none such; certainly no uni- 
form recognition of the right of local sclf- 
government that is here contended for.8 

Although Cooley's formulation is no longer 
taken seriously in the field of state constitutional 
law,g it may linger, like the smile of the Cheshire cat, 
in a mood or predisposition in favor of local auton- 
omy, such as that sketched by Richard Briffault.10 

7Joseph Canning, The Political Tliorrglit of Baldrrs de Ubaldis 
(New York: Cambridge University Press, 1987), pp. 64-65, 
67-68, 93-158. 
8Atfon1ey General a. rel. Booth v. McGuin~~ess, 78 N.J.L. 346, 
355 (1909). 
gC. Dallas Sands and Michael E. Libonati, Local Goveni- 
men? Law (Wilmette, I L :  Callaghan, 1981). chap. 3. 
loRichard Briffault, "Localism in State Constitutional 
Law," this issue of The A~inals of the A17iericari Academy of 
Political and Social Science. 

Community Autonomy 
A robust practice of civic republicanism1 based 

on the dispositivc powcrs of local juries and on local 
militia flourished during the Rcvolutionary War. 
Thus a Connecticut town was deemed empowered to 
pay an enlistment bonus to those who had served in 
the Continental Army.12 In 1814. a coastal town 
unanimously votcd to levy a tax to defray expendi- 
tures for its dcl'ense during a British invasion. A tax- 
payer challenging the legality of the tax contended 
that 

. . . the practice of towns during the revolu- 
tionary war may pcrhaps be cited in support 
of the act of the town . . . [blut that was a pe- 
riod of confusion and anarchy, from which 
prcccdents cannot bc drawn in times of set- 
tled government. Towns then at one time or 
another, exercised almost all the powers of 
sovereignty. By the constitution of the 
United States, the power of raising and sup- 
porting armies, and all necessary concorni- 
tant powers, are vested exclusively in 
Congress. The common defense is commit- 
ted to that body, and all necessary means for 
that object. It can, then, make no portion of 
the necessary expenses of our towns.73 

In ruling in the challenger's favor, Chief Justice 
Isaac ~ a r k e ~ r e i c c t e d  the communitarian notion that 
the town couldassume a duty to defend itself against 
the incursions of an enemy in time of war. as towns 
are "creatures of legislation . . . enjoying only the 
powers which are expressly granted thcm."l4 Thus a 
thick, rich, and complex practice of civic community 
was rejected and replaced by an abstract juridical en- 
tity-a municipality whose powers are derived from 
and subject to the sovereign state legislature. 

In the last quarter of the nineteenth cen- 
tury, the idea of community re-cngaged leading 
academic thinkers.15 Similarly, under the aegis 
of the home-rule movement, state constitutional 
provisions according local governments meaningful 
autonomy wcrc enacted. The Ohio Constitution 
conferred on municipalities "all powers of local self- 

l 1  J.G.A. Pocock. The Maclliavelliari Motilerlt: Flore11tir~e Po- 
litical Thoright arid /he Atlantic Repriblic Traditiori (Prin- 
ceton, NJ: Prtnceton University Press. 1975); Forrest 
McDonald, Novrrs Ordo Seclo17rn1: The I~itellectrral Ongiusof 
the Co~istifrrtio~~ (Lawrence: University Press of Kansas, 
1985). pp. 71-72, 289-91. 
12Hitchcock v. Town of Litclfleld, 1 Root 206 (1790). 
13S~eao~i v. Kemptori, 13 Mass. 272. 274 (1816). 
141bid.. p. 284. 
15R. Jackson Wllson. 111 Qlrest of C O I ~ I ? I W J ~ ~ ~ :  SocialPIiiloso- 
pliy in the United States, 1560-1920 (Ncw York: John Wiley, 
1968). pp. 26-31. 



government,"'6 that is, the capacity to initiate actions 
over a wide range of issues in terms of the municipali- 
ty's own goals.17 The California Constitution con- 
ferred not only policymaking initiative but also 
immunity from state legislative interference in "mu- 
nicipal affairs."ls 

In retrospect, it is apparent that the resurgent 
communitarian commitment of the home-rule 
movement recapitulated a characteristic vice of 
American thinking about government-the ideology 
of constitutionalism. Home rule on the Ohio and 
California model sought to legitimate local autonomy 
by constitutionalizing a rigid formula allocating 
power within the polity. The constitutionalization of 
local rights had the effect of turning policy debates 
about the scope of local initiative and the allocation 
of powers between state and local decision makers 
into constitutional questions resolvable only by the 
state judiciary. The dream of local autonomy realized 
itself in a regimen of "judicial home rule" in which 
state courts demonstrated their inability to draw sen- 
sible boundaries between state and local fun~tions.~g 
Most modern state constitutional provisions on home 
rule reject the imperium in imperio model. Instead, 
the formulation of the American Municipal Associa- 
tion and the National League of Cities, under which 
the state legislature retains full control over the 
scope of local powers, predominates. 

Corporate Status 
A third vision for legitimating local government 

rights derives from the ambiguous status of local gov- 
ernment as a corporate entity that performs govern- 
mental and proprietary functions. Prior to the 
Revolution, most corporations were entities such as 
towns, parishes, and common fields, "created in or- 
der to enable individuals to pool their wealth for 
community purposes."21 Chartered municipal corpo- 
rations were instruments for stimulating commercial 
development and promoting trade. Their aims were 
narrow: preserving monopolies in the hands of li- 
censed tradesmen and artisans; regulating markets; 

l60hio Const. art. XVIII, Sections 3 and 7. 
17Gordon L. Clark, Judges arid the Cilies (Chicago: Univer- 
sity of Chicago Press, 1985), p. 6. 
laCalifornia Const. art. XI, Section 5(a). 
IgJefferson B. Fordham and Joe F. Ashcr, "Home Rule 
Powers in Theory and Practice," Ohio State Law Jorrtnal, 
9(1): 18 (1948); Sho Sato, " 'Municipal Affairs' in California," 
California Law Review, 60(4): 1055 (June 1972). 
2lWilliam E. Nelson, Arnericar~izatio11 of the Cornrnot1 Law: 
The Impact of Legal Cliange on Massaclirrsetts Society, 
1760-1830 (Cambridge, MA: Harvard University Press, 
1975), p. 6. 

price fixing; and setting standards of quality, weight, 
and measure for commodities authorized to be sold in 
the city.22 The corporation was self-supporting, rais- 
ing revenues by collecting import or sales duties, li- 
censing fees, and rents from the commercial facilities 
that it owned and operated. Holding fast to the doc- 
trine of the inviolability of the corporate charter then 
prevalent in England, the municipal corporation of 
Philadelphia, for example, refused to accept new re- 
sponsibilities in the areas of public health, safety, and 
welfare.23 

Had the doctrine of charter inviolability, which 
frustrated the attempt of the New Hampshire legisla- 
ture to assert control over the corporation of 
Dartmouth College,24 been extended to municipal 
corporations, qualifying municipalities would have 
possessed enforceable autonomy rights against the 
state. At minimum, a municipal corporation acting in 
a proprietary capacity would have received the same 
protections under thc U.S. Constitution as that 
vouchsafed to their private sector brethren. This ap- 
proach was decisively rejected by the United States 
Supreme Court when it sanctioned the New Jersey 
legislature's policy of expropriating municipally 
owned water-diversion rights without compensation 
while paying for identical rights in private owner- 
ship.25 

At the state level, Hendrik A. Hartog's masterful 
monograph on the evolution of New York's law of 
municipal corporations demonstrates that the city of 
New York was transformed from a protagonist with 
significant powers of initiative and immunity into a 
dependent Caliban under the tutelage of the state 
legislature.26 Even less protection against state legis- 
lative intervention was afforded by other state courts. 
For example, the Pennsylvania Supreme Court vigor- 
ously rejected the city of Philadelphia's claims that a 
state statute impermissibly stripped it of powers or 
franchises held in its proprietary capacity. The court 
held that the city charter was "in no sense a contract 
with the state-and therefore fully subject to the con- 
trol of the legi~lature."2~ 

22Jon C. Teaford, The Mirtiicipal Revolrrtior1 in America 
(Chicago: University of Chicago Press, 1975), pp. 16-34. 
23J~dith M. Diamonclstone, "Philacielphia's Municipal Cor- 
poration. 1701-1776," Pe~lrlg~lvarlia Magazine of Hisfoty arid 
Biography, 90: 183 (Apr. 1966). 
24Tt7a~ees ofDartmorrth College v. Woodward, 4 Wheat. (17 
U.S.) 518, 4 L.Ed. 629 (1819). 
25Trerlto~~ v. State of New Jersey, 262 US. 182 (1923). 
26Hentlrik A. Hartog. Ptrblic Pmper~y arid Ptivate Power: The 
C'otporulior~ of [he City of New York irl Anlerican Law, 
1730-1870 (Chapel Hill: University of North Carolina Press, 
1983). 
27Plliladelphia v. Fox. 64 Pa. 169, 180-81 (1870). 



What the Pennsylvania Supreme Court sus- 
tained was an early example of what came to be 
known as ripper legislation-state statutes that di- 
vested a city of its power to administer its parks or po- 
lice force or personnel matters. Such legislation 
typically sought to remove as many areas of decision 
making as possible from local political control by 
vesting power over municipal functions in state ap- 
pointees carrying out a state-formulated agenda.28 

These developments have most clearly affected 
local government not through constitutional dis- 
course but through the application what Peter J. 
Steinberger calls the "ideology of manageralism."*g 

Our legacy from managerialism is significant. It 
has yielded a harvest of innovations. To the manage- 
rial approach we owe these structural forms: the 
council-manager form of government, the indepcnd- 
ent board, and metropolitan government. On the 
procedural front, civil service, the merit system, and 
the creation of a rationalized and professional local 
administrative system are products of managerialism. 
Substantively, managerialism stands for rational 
planning and social engineering. At its best, 
manageralism represents a skilled and committed 
elite of experts in service to a broadened vision of 
community. At its worst, manageralism squeezes the 
citizenry out of the public space in which decisions 
are made. The commitment to expertise and profes- 
sionalism on the part of the managers also brecds 
careerism, job hopping, and a failure to commit to the 
community for the long, slow process of implement- 
ing any innovation. The triumph of manageralism im- 
ports a transformation of local law into a subordinate 
topic within the field of hyperextended administra- 
tive law stretching from the federal government to 
the smallest local government. As Steinberger ob- 
serves, managerial principles, such as centralization, 
hierarchy, and formal coordination, are inimical to 
claims for an autonomous city government.30 

Subordination to the Sovereign 

The most influential patrimony shaping domi- 
nant American conceptions about the allocation of 
powers in society crystallized at the close of the eight- 
eenth century. The natural-rights approach stemmed 
from an earlier intellectual and political movcment 
in Europe in which the sovereign state and the sover- 
eign individual allied themselves against the corpora- 
tion.3' No room was left for intermediate bodies in 

28Martin J. Schiesl, The Politics of EfJiciericy (Bcrkclcy: Uni- 
versity of California Press, 1977). 
29Peter J. Steinberger, Ideology arid the Urban Crisis (Al- 
bany: State University of New York Press, 1985). pp. 28-36. 
30Ibid.. p. 133. 

the amalgam of individualism, natural law, and 
statism that prevailed during the Enlightenment.32 
As Otto Gierke pointed out in his magisterial sum- 
mation of the natural-rights tradition as of 1650, local 
polities were rcgarded as "no more than administra- 
tive institutions" that "thc sovereign could create, 
transform or abolish in light of his own free judgment 
of their utility."33 

Two centuries later, Judge John F. Dillon identi- 
fied the state legislature as the sovereign and reiter- 
ated the natural-rights orthodoxy concerning the 
subordinate status of local government in the follow- 
ing words: "Municipal corporations owe their origin 
to, and derive their powers and rights wholly from, 
the legislature. It breathes into them the breath of 
ldc, without wh~ch they cannot cxist. As it creates, so 
it may dcstroy. If i t  may dcstroy. it may abridge and 
contr01."3~The messagc of this text is blunt: the state 
legislature is the boss; the state legislature com- 
mands, localities obey. Thcre is no room for dishar- 
mony or plurality of governmental interests within 
the structure of state government. The judiciary ac- 
knowlcdges, supports, and legitimizes the intellec- 
tual construct of a unitary, centralized sovereign 
endowed with the arbitrary and despotic power of 
Uranus over his children. 

The normative cffccts of Dillon's approach go 
beyond the rejection of local government claims to 
immunity from state lcgislative control. First, the 
unitary theory of sovereignty entails a positive stance 
toward claims of local initiative. That is, the scope of 
local structural and programmatic initiatives must be 
confined to that which is granted by state enabling 
legislation. Second, statutes empowering local gov- 
ernment units are in derogation of sovereignty and 
hence must be construcd narrowly. Thus Dillon's 
rule of interpretation flows from his concept of sover- 
eignty.35 Third, because local governments are sub- 
ordinate and the state is dominant, any jurisdictional 
conflict must be resolved in favor of the hierarchically 
superior governmental unit. Because courts serve as 
the lions under the sovcreign's throne, they under- 
take to safeguard the primacy of the state not only 
when a statute directly ousts local jurisdiction but 
also when a local excrcise of power conflicts with a 
state statute. Thus courts have fashioned and applied 
a doctrine of implicd preemption that quashes, in the 

31 Otto Gierke, Associatioris arid the Law (Buffalo, NY: Uni- 
versity of Toronto Press, 1977), pp. 43-44. 
321bid., p. 5. 
330tto Gierke. Nattiral Law arid the Theory ofSociety 1500to 
1800 (Boston: Beacon. 1960). p. 67. 
34Clirltori v. Cedar Rapids arid Missotrri River Railroad, 24 
Iowa 455 (1868). 
35State v. Tllorlpsor~. 149 Wis. 488.505, 137 N.W. 20 (1912); 
Sands and Libonati, Local Goveninierit Law, sec. 13.05. 



interest of the sovereign, local initiatives sanctioned 
by enabling legislation deemed discordant with other 
state statutes.36 Fourth, because the state constitu- 
tion confers no rights upon a local government unit 
against the state sovereign, a local government unit 
has no capacity to assert state constitutional claims 
against the state sovereign. 

Each of these four effects of the natural-rights 
theory of sovereignty has left its mark on state consti- 
tutional law. In Georgia, a legislative attempt to con- 
fer home-rule powers on the city of Atlanta was 
struck down as an unconstitutional delegation of sov- 
ereign legislative powers, thus necessitating an 
amendment to thc state constitution in order to per- 
mit home rule. The Iowa Constitution had to be 
amended to overturn Dillon's rule of strict and nig- 
gardly interpretation of legislative grants of power to 
municipalities.37 The home-rule provision of the 
Illinois Constitution contains an elaborate set of 
rules addressing the question of preemption," as 
well as a provision mandating that the "powers and 
functions of home rule units shall be construed libcr- 
ally."39 

Local Government's Capacity to Sue 

I should like to close this article with an extended 
discussion of emerging trends in state court decisions 
on the problem of local government's capacity to sue, 
because these decisions and their ramifications bode 
well for a resurgent commitment to local sclf- 
government. 

The laurel for the most sensible approach in re- 
ported cases goes to the Utah Supreme C ~ u r t . ~ O  A 
county sought to challenge the constitutionality of a 
state assessment of mining properties because the as- 
sessment level did not reflect the full cash-value stan- 
dard embedded in the state constitution. The Utah 
Supreme Court enunciated two criteria, one aimed at 
the objective of assuring a full and vigorous adver- 
sarial presentation of the claim and another designed 
to vindicate the public interest in assuring the rule of 
law. The county was h2ld to have capacity to sue on 

36The fallacious reasoning underpinning the doctrine of im- 
plied preemption as conventionally formulated is discussed 
in Cornn~onwealth of Penrisylvania, Depat?rnent of General 
Services v. Ogontz Area Neighbors Association, 505 Pa. 614, 
483 A.2d 448 (1984). 
3710wa Const. art 111, sec. 40. The state constitutions of 
Alaska,NewJersey, Michigan, and Montana contain similar 
provisions that require local government powers to be liber- 
ally interpreted. Sands and Libonati, Local Government 
Law, sec. 13.05, n. 23. 
38111. Const. art. VII, sec. qg), (h), (i). 
391bid., sec. 6(m). 
40Kennecot Corporation v. Salt Lake County. 702 P.2d 451 
(1985). 

the basis of traditional standing criteria: that the in- 
terests of the parties be adverse, and that the chal- 
lenging party have a legally protectable interest in 
the controversy. The Utah court did not succumb to 
the blandishments of the notion that the county, as a 
creature of the state, was irrebuttably presumed to 
exist in happy harmony with the state. The court held 
that the assessment determinations of the state tax 
commission dircctly and adversely affect county 
budget and taxing functions to the extent that mining 
propertics are undcrassessed. 

The court also dclineatcd a second, separate 
standing test, which is germane to the creation of a 
sound public-law doctrine. According to that crite- 
rion, a local government unit is afforded standing to 
raise issues of grcat public importance that are sus- 
ceptible to judicial rcsolulion. Undcr this criterion, 
the county can sue because, otherwise, underassess- 
ments could be effectively insulated from challenges 
that would not likely be brought by a property owner 
benefiting from underassessment, the state agency 
making the underassessment, or a county taxpayer. 
That is, county standing is recognized on the prag- 
matic footing that only the local government unit has 
the will and resources to check constitutional miscon- 
duct in state administration of the assessing function. 

The Utah test recognizes that localities have in- 
terests diflercnt from those of the state. It further 
recognizes that localities are not servants of the state 
but potential protagonists in the ongoing process by 
which power is shaped and shared. Note the tack the 
Utah court could have taken. The state lawmaking 
process is the exclusive forum for working out contro- 
versies between centralization and localism. Because 
citizens are the only bearers of participatory rights, 
and they are fully represented in the legislature, 
there can be no judicially cognizable conflict between 
the generalized interest represented by the state and 
the parochial interests asserted by local govern- 
ments. If localitics are aggrieved, their grievances are 
resolvable exclusively by the centralized decision- 
making apparatus known as the state legislature. The 
structure of this argument mirrors the U.S. Supreme 
Court's rcasoning in Gurcia.41 Just as statcs have no 
claims agalnst the national government because their 
interests are fully rcprcscnted in the national legisla- 
ture, so localities cannot be heard to complain of ac- 
tions by the statcs. 

Afascinating set of cases traces the implementa- 
tion of state constitutional provisions in Michigan 
and Missouri, which prohibit the state both from 

41 Garcia v. Sari Antonio Metropolitan Transit A~~thonty, 469 
U S .  528 (1985). 



mandating new or expanded activities by local gov- 
ernments without full state financing of the addi- 
tional costs and from reducing the state financing 
proportion of the costs of existing mar1dates.~3 Ac- 
cordingly, a state statute imposing new duties on lo- 
calities with respect to solid-waste management 
resulting in increased costs was unconstitutional. A 
state statute increasing the salaries of county employ- 
ees was held to violate the Missouri version of this 
significant new guarantor of local fiscal autonomy. 

Conclusion 
The recognition of procedural, dignitary, and 

autonomy interests of local governments has signifi- 
cant implications for state-local relations. In the first 

place, state courts have begun to undo the unitary 
theory of sovereignty whereby localities are pre- 
sumed not to have interests adverse to those of the 
state that created them. Second, local governments 
are viewed not as mere servants of the state but as po- 
tential protagonists in the ongoing process by which 
state legislative claims to omnipotence are checked 
and balanced by judicial review. Third, a significant 
new class of potential plaintiffs is now empowered to 
vindicate the rule of law in a variety of public-law ar- 
eas hitherto unscrutinized by the state judiciary. 
Fourth, state courts have indicated an increased will- 
ingness to resolve conflicts that inevitably arise be- 
tween the general interests represented by the state 
and the particular interests represented by local gov- 
ernments within the overriding framework of the 
state constitution. 

43Mich. Const. art. 9, Sec. 26: Mo. Const. art. X. Scctions 
16-24. * * * * * 

Discussion Notes 
1. An article referred to by Professor Libonati, 

James E. Herget, "The Missing Power of Local 
Government: A Divergence Between Text and 
Practice in Our Early State Constitutions," Vir- 
ginia Law Review 62 (June 1976): 999, provides an 
exhaustive treatment of the early state constitu- 
tional silence with respect to local government, 
and the evolution of the powers of local govern- 
ment. 

2. See also, Howard Lee McBain, "The Doc- 
trine of An Inherent Right of Local Self-Govern- 
ment," Columbia Law Review 16 (March, April 

Durant v. State Board of Education 
424 Mich. 364,381 N.W. 2d 622 (1985) 

BOYLE, Justice. 
We granted leave in these two cases to consider 

the proper interpretation of specific provisions of the 
"Headlee Amendment," Const. 1963, art. 9, Sections 
29, 30, and 32. 

Facts 
The issues in this case arise from: A) the fact that 

the amount of state funding for K-12 education, 
taken as a whole, has declined since 1978-79, and B) 
from the further fact that the result of application of 
two distinct formulae for financing has, as applied. 

1916): 190, 299; Amasa M. Eaton, "The Right to 
Local Self-Government," Harvard Law Review 13 
(1900): 441, 570, 638; 14 (1901): 20, 116. 

3. See, Richard Briffault, "Localism in State 
Constitutional Law," Annals of the American Acad- 
emy of Political and Social Science 496 (March 
1988): 117. 

4. Professor Libonati mentions the recent 
state constitutional amendments requiring states 
to fund increased mandated services by local gov- 
ernments. What are the ramifications of such pro- 
visions? Read the following case with this in mind. 

resulted in a reduction of the state-financed propor- 
tion of individual school districts' budgets. These two 
formulae are used to determine the amount of state 
aid which will be available to school districts during 
each school year. 

Does the Headlee Amendment Require that 
Funding to Each School District Be Maintained at 
1978-79 Levels? 

The first contention of plaintiffs in both Durant 
and Waterford is that the state is required by Const. 
1963, art. 9, Scc. 29. (hereafter Sec. 29) to contribute 
the samc percentage of the school operating budget 
as it did in 1978-79. Section 29 provides: 

Thc state is hereby prohibited from reducing 
the state financed proportion of the neces- 
sary costs of any existing activity or service 
required of units of Local Government by 



state law. A new activity or service or an in- 
crease in the level of any activity or service 
beyond that required by existing law shall 
not be required by the legislature or any 
state agency of units of Local Government, 
unless a state appropriation is made and dis- 
bursed to pay the unit of Local Government 
for any necessary increased costs. The provi- 
sion of this section shall not apply to costs in- 
curred pursuant to Article VI, Section 18. 

Plaintiffs argue that this provision was intended 
to cover the constitutional obligation of a free educa- 
tion mandated by Const. 1963, art. 8, Sec. 2. If we ac- 
cept plaintiffs' contention, a school district which 
received fifty percent of its total operating budget in 
the form of state aid in 1978-79 would be constitu- 
tionally entitled to that percentage of their budget in 
all succeeding years. 

The defendants, on the other hand, argue that 
Sec. 29 applies only to specific requirements imposed 
on the school districts by state statutes and state 
agencies. Defendants further argue that this would 
mean that the state could constitutionally reduce the 
amount of state aid given to individual school districts 
below the proportion of the total school budget in 
1978-79. 

A. Is the Mandate of a Free Public Education in 
Const. 1963, art. 8, Sec. 2 an "Activity or Serv- 
ice Required. . . by State Law" As Set Forth in 
Sec. 29 of the Headlee Amendment? 

The issue here involves the proper interpreta- 
tion of the term "state law" as it appears in Sec. 29. 
Plaintiffs claim that the voters intended the term 
"state law" in Sec. 29 to include constitutional provi- 
sions, such as the mandate of a free education in arti- 
cle 8, while the defendants argue that it was intended 
only to refer to state statutes and state agency rules. 

Article 9, Sections 25-34 was presented to the 
voters under the popular term "Headlee Amend- 
ment," named after its original proponent, Richard 
Headlee. It was proposed as part of a nationwide 
"taxpayer revolt" in which taxpayers were attempting 
to limit legislative expansion of requirements placed 
on local government, to put a freeze on what they 
perceived was excessive government spending, and to 
lower their taxes both at the local and the state level. 

For the reasons which follow, we hold that it was 
not the intent of the voters to include in Sec. 29 any 
obligations that may be imposed upon local govern- 
mental units by Const. 1963, art. 8, Sec. 2 and that un- 
restricted state aid is not funding for an "existing 

activity or service required of units of Local Govern- 
ment by statc law." 

1. The Language of the Constitution. 
In order to determine the proper interpretation 

of the term "state law" in Sec. 29, we must ascertain 
the intent of the voters who passed the Headlee 
Amendment. We begin by looking to the language of 
the Constitution itself. 

First, a proper reading of the first two sentences 
of Sec. 29, in combination with each other, evidences 
that the correct intcrprctation of the term "state law" 
in the section is that asserted by the defendants, i.e., 
state statutes and state agency rules. The first sen- 
tence of Sec. 29 states: 

The statc is hereby prohibited from re- 
ducing the state financed proportion of the 
necessary costs of any existing activity or 
service required of units of Local Govern- 
ment by state law. 

The second sentence adds: 

A new activity of service or an increase 
in the level of any activity or service beyond 
that required by existing law shall not be re- 
quired by the legislature or any state agency 
of units of Local Government, unless a state 
appropriation is made and disbursed to pay 
the unit of Local Government for any neces- 
sary increased costs. 

The first sentence, the one at issue in this case, is 
aimed at existing services or activities already re- 
quired of local government. The second sentence ad- 
dresses future services or activities. Both sentences 
clearly reflect an effort on the part of the voters to 
forestall any attempt by the Legislature to shift re- 
sponsibility for services to the local government, once 
its revenues were limited by the Headlee Amend- 
ment, in order to save the money it would have had to 
use to provide the services itself. 

Because they were aimed at alleviation of two 
possible manifestations of the same voter concern, 
we conclude that the language "required by the legis- 
lature or any state agency" in the second sentence of 
Sec. 29 must be read together with the phrase "state 
law" in the first sentence. This interpretation is con- 
sistent with the voters' intent that any service or activ- 
ity required by the Legislature or a state agency, 
whether now or in the future, be funded at an ade- 
quate level by the state and not by local taxpayers. 



Discussion Notes 
2. Would a limitation such as Michigan's or 

1. Missouri adopted a provision much like Missouri's apply where a judicial interpretation of a 
Michigan's, also as part of an amendment pro- statute resulted in a new requirement of local gov- 
posed by a "tax revolt" initiative. See Edward D. ernments? See University Emergency Service v. City 
Robertson, Jr. and Duncan E. Kincheloe, 111, of Detroit, 141 Mich. App. 512, 367 N.W.2d 344, 
"Missouri's Tax Limitation Amendment." Univer- 348 (1984). 
sity of Missouri at Kansas City Law Review 52 (1983): 3. What would be the proper remedy for 
1; Boone County Court v. State, 631 S.W.2d 321 courts to grant for violations of these kinds of pro- 
(Mo. 1982). visions? 



B. Municipal Home Rule under State Constitutions 

In 1955 Jefferson B. Fordham noted: 

In the state orientation there is a very 
important choice between use of the state 
constitution as the direct instrument for al- 
locating governmental powers and reliance 
upon the legislature as a continuing power- 
distribution organ in the state. As between 
the three branches of the state government 
the primary allocation is, of course, made by 
the constitution. More or less discretion may 
be left to the state legislature even at this 
level. The devolution of authority to local 
units has traditionally been a function of the 
state legislature under the strongly prevail- 
ing doctrine of legislative supremacy over lo- 
cal government. It is here that the basic 
choice of political method presents great dif- 
ficulty. What factors militate in favor of 
modifying legislative supremacy by constitu- 
tional amendment? 

Jefferson B. Fordham, "Foreword: Local Govern- 
ment in the Larger Scheme of Things," Vanderbilt 
Law Review 8 (June 1955): 668. 

He  continued: 

The prospect of adequate legislative 
recognition of local problems and needs is 
considered so slight by the proponents of 
constitutional home rule that they regard 
constitutional amendment as the only practi- 
cal recourse. They say, in effect, that life is 
too short; local government cannot afford to 
wait on the vague prospect that the legisla- 
tive institution will undergo the desired im- 
provement. It is a familiar theme. Let's 
by-pass the legislature and provide for this or 
that problem by modifying the organic law. 

Ibid., 671. 

Read thc following materials with these issues in 
mind. 

City of Miami Beach v. 
Fleetwood Hotel, Inc. 

261 So.2d 801 (Fla. 1972) 

ROBERTS, Chicf Justice. 
We here review by direct appeal a decision of the 

Circuit Court, Dade County, holding unconstitu- 
tional an Ordinance of the City of Miami Beach pur- 
porting to regulate rents. . . . Ordinance No. 1791, 
entitled "Housing and Rent Control Regulations," 
provides for regulation of rents in all housing with 
four or more rental units except for hospitals, nursing 
homes, retirement homes, asylums or public institu- 
tions, college or school dormitories or any charitable 
or educational or non-profit institutions, hotels, mo- 
tels, public housing, condominiums and cooperative 
apartments, and any housing accommodations com- 
pleted after December 1, 1969. 

The City Council enacted the Ordinance in Oc- 
tober, 1969 after making a determination that an in- 
flationary spiral and a housing shortage existed in the 
City which required the control and regulation of 
rents. The City contends that it acted with the intent 
and purpose of protecting its residents from exorbi- 
tant rents. 

The trial court declared the Ordinance invalid af- 
ter determining that the City of Miami Beach does 
not have the power to enact a rent control ordinance. 
. . and that the Ordinance conflicted with state law, 
specifically Scctions 83.03, 83.04 and 83.20, Florida 
Statutes, F.S.A. 



The legal issues involved in this case are as fol- 
lows: 

(1) Whether or not the City of Miami 
Beach has the power to enact this rent con- 
trol ordinance? 

(3) Whether or not the rent control ordi- 
nance conflicts with state law? 

The first issue must be answered in the negative. 
The City of Miami Beach does not have the power to 
enact the ordinance in question. This Court recog- 
nizes that the language in the Florida Constitution 
which governs the powers exercisable by municipali- 
ties has been changed by Article VIII. Section 2(b), 
1968 Florida Constitution. 

Article VIII, Section 8 of the Constitution of 
1885 reads, 

The Legislature shall have power to es- 
tablish, and to abolish, municipalities to pro- 
vide for their government, to prescribe their 
jurisdiction and powers, and to alter or 
amend the same at any time. . . . 
Section 2, Article VIII of ournew 1968 Constitu- 

tion provides, 

(a) Establishment. Municipalities may be es- 
tablished or abolished and their charters 
amended pursuant to general or special law. 

(b) Powers. Municipalities shall have gov- 
ernmental, corporate and proprietary pow- 
ers to enable them to conduct municipal 
government, perform municipal functions 
and render municipal services, and may exer- 
cise any power for municipal purposes except 
as otherwise provided by law. (Emphasis 
supplied.) 

Although this new provision does change the old 
rule of the 1885 Constitution respecting delegated 
powers of municipalities, it still limits municipal pow- 
ers to the performance of municipal functions. 

That the paramount law of a municipality is its 
charter, (just as the State Constitution is the charter 
of the State of Florida,) and gives the municipality all 
the powers it possesses, unless other statutes are ap- 
plicable thereto, has not been altered or changed.. . . 
The powers of a municipality are to be interpreted 
and construed in reference to the purposes of the 
municipality and if reasonable doubt should arise as 
to whether the municipality possesses a specific 
power, such doubt will be resolved against the city. 

Liberis v. Hurper (Fla. 1925) 89 Fla. 477, 104 So. 853. 
"Municipal corporations are established for purposes 
of local government, and, in the absence of specific 
delegation of power, cannot engage in any undertak- 
ings not directed immediately to the accomplishment 
of those purposes." Hoskins v. City of Orlando, Florida 
(5th Cir., 1931) 51 F.2d 901. The aforestated holding 
of the Unitcd States Fifth Circuit Court is entirely 
consistent with the 1968 change in our Constitution. 

The Charter of the City of Miami Beach does not 
authorize the City of Miami Beach the power to enact 
a rent control ordinance. Section 6 of the Code con- 
tains no mention of such a power. The only possible 
source of such a power is Section 6 (x) which permits 
the City "to adopt all ord~nances or do all things 
deemed necessary or expedient for promoting or 
maintaining thc gcncral wclfare, comfort, education, 
morals, peace, hcalth and convenience of said city, or 
its inhabitants and to exercise all of the powers and 
privilegcs confcrred upon c~ties or towns by the Gcn- 
era1 Law of Florida when not inconsistent herewith." 

The wcight of authority is that without specific 
authorization from the state, the cities cannot enact a 
rent control ordinance either incident to its specific 
municipal powers or under its General Welfare pro- 
visions. Warren v. C~ty of Philade(yhia, (1956) 387 Pa. 
362,127 A.2d 703, Heubeck v. City of Baltimore, (1954) 
205 Md. 203. 107 A.2d 99, Grofo Realty Co. v. 
Bayonne, (1957) 24 N.J. 482, 132 A.2d 802, Wagner v. 
Mayor and Municipul Council of City of Ne~~ark ,  (1957) 
24 N.J. 467, 132 A.2d 794. 

Local governments have not been given omnipo- 
tence by home rule provisions or by Article VIII, Sec- 
tion 2 of the 1968 Florida Constitution. "Matters that 
because of their nature are inherently reserved for 
the State alone and among which have been the mas- 
ter and servant and landlord and tenant relation- 
ships, matters of dcscent, the administration of 
estates . . . and many other matters of general and 
statewide significance, are not proper subjects for lo- 
cal treatment. . . ." Wagner v. Mayor and Municipal 
Council of Newark, supra. at 800. Mr. Justice Car- 
dozo, in Adler v. Deegun, 251 N . Y .  467,167 N.E. 705, 
713 (Ct.App. 1929) made the following statement 
which is in support of the above stated proposition, 

There are other affairs exclusively those of 
the state.. . .None of these thingscan be said 
to touch the affairs that a city is organized to 
regulate, whether we have reference to his- 
tory or to tradition or to the existing forms of 
charters. 

The State of Florida through legislative action 
has enacted statutory provisions to regulate the land- 
lord tenant relationship. Chapter 83. F1a.Stat.F.S.A. 
Absent a legislative enactment authorizing the exer- 



cise of such a power by a municipality, a municipality 
has no power to enact a rent control ordinance. 

ERVIN, Justice (dissenting): 
I cannot agree with the majority's conclusions. 
The majority holds, first, that the City of Miami 

Beach does not have the power to enact a rent control 
ordinance absent specific authorization from the 
Legislature of the State of Florida. Although such a 
conclusion would have been correct undcr the 1885 
Constitution. it is not proper undcr Article VIII, Sec- 
tion 2(b) of the 1968 Constitution and Scction 
167.005, Florida Statutes. F.S.A.. which statutorily 
implements that constitutional provision. The major- 
ity has totally ignored the intent and plain meaning of 
these new sections. Its holding on this point will rc- 
turn to this state the plethora of local bills, which cvil 
was supposedly obviated by Article VIII, Scction 
2(b). That section provides: 

Municipalities shall have governmental, corpo- 
rate and proprietary powers to enable them to 
conduct municipal government, pe$orm mu- 
nicipal functions and render municipal serv- 
ices, and may exercise any power for municipal 
purposes except as otherwise provided by law. 
Each municipal legislative body shall be 
elective. Art. VIII, Sec 2(b), Fla. Const. 
(Emphasis supplied.) 

The comparable provision in the 1885 Constitution, 
Article VIII, Section 8, was as follows: 

The Legislature shall have power to establish, 
and to abolish, municipalities to provide for 
their government, to prescribe their jurisdic- 
tion and powers, and to alter or amend the 
same at any time. When any municipality 
shall be abolished, provision shall be made 
for the protection of its creditors. (Emphasis 
supplied). 

The difference in the two provisions is obvious. 
Under the earlier constitution, municipalities had 
only such powers as were specifically granted them by 

Discussion Notes 
1. After the court's decision in Fleetwood Ho- 

tel, the legislature enacted a municipal home rulc 
statute apparently intended to permit cities to 
adopt rent control ordinances. This statute was 
upheld by the Florida Supreme Court, but the Mi- 
ami Beach ordinance was once again invalidated 
on the ground that it was a delegation of power 
without proper guidelines or standards. City of Mi- 
ami Beach v. Forte Towers, Inc., 305 So.2d 764 (Fla. 
1974). 

the Lcgislaturc. "L.cgislative control over cities . . . 
[was] absolutc, subject only to the restriction that it 
shall not contravene some provision of the Constitu- 
tion.'' Cobo v. O'Btyant, Fla. 1959. 116 So.2d 233,236. 
The convcrse is now true. The 1968 revision to the 
Florida Constitution has givcn municipalitiesgovern- 
mental, corporate, and proprietary powers to enact 
municipal legislation unless otherwise provided by 
law. Commentary to Art. VIII, Sec. 2(b), 26AF.S.A., 
pp. 291, 292. 

Under thc pcrtincnt section of Florida's Consti- 
tution, thercl'orc, a municipality may enact a rent 
control ordinance without receiving specific authori- 
zation from the State Legislature if (1) rcnt control is 
a municipal function and (2) there is no contrary or 
superseding lcgislation. Article VIII. Section 2(b), 
places no other limitations on a municipality's power 
to enact ordinances. 

It sccms clcar to mc that rcnt control can be a 
municipal function. Accord, Wurren v. City of Philudel- 
phiu, 1955,382 Pa. 380, 115 A.2d 218; Heubeck v. City 
of Baltimore. Md.App.1954. 205 Md. 203, 107 A.2d 
99. The housing problems of a community are un- 
questionably the concern and responsibility of the 
government of that city. Without adequate, decent 
housing a city cannot function as a modern peaceful 
community. Unchecked spiraling rents can destroy it. 
Certainly those closcst to the problem, the people of 
the affcctcd municipality, arc the ones most able to 
recognize and attempt to curc an untoward condi- 
tion. 

It is equally clear that there is no contrary or su- 
perseding legislation preventing the City of Miami 
Bcach from enacting this rcnt control ordinance. The 
majority, as its third point, holds the ordinance is su- 
pcrscdcd by Chapter 83, Florida Statutes. Such a po- 
sition is totally untenable. 'The chapter deals with the 
duration and termination of nonfrechold estates, 
rent, removal of tenants, and deposit money. No- 
where does the chaptcr mention rcnt control. Rent 
control has to do with rents to be paid-nothing else. 
Chautcr 83 docs not relate to the amount of rents to 

2. Compare the concern with "local bills" ex- 
pressed in Justice Ervin's dissent, with that ex- 
pressed in Anderson v. Bd. of Com'rs of Cloud 
County, in Chaptcr 9. Section C. 

3. How can both the majority and dissenting 
opinions rely on the same cascs for support? 

4. Can governmental powers rcally be classi- 
ficd as either local or statewide? See Fordham, 
"Foreword: Local Government." 675. 



Jefferson v. State 
527 P.2d 37 (Alaska 1974) 

This court has dealt with conflicts between state 
law and a municipal home rule charter or ordinance 
in several cases.24The starting point for an analysis of 
this issue must be found in the Alaska Constitution, 
Art. X, Sec. 11: 

A home rule borough or city may exer- 
cise all legislative powers not prohibited by 
law or charter. 

The authors of this provision hoped that its sim- 
ple language and sweeping grant of power would en- 
able home rule municipalities to mect a multitude of 
legislative needs without depending on specific 
grants of power from a state legislature.25 'They were 
aware of the difficulties encountered in other juris- 
dictions where delegations of power to local govcrn- 
ment units were conferred in terms, such as "matters 
of local concern" or "of local affairs," which wcre in- 
tended to create an exclusive sphere of municipal ac- 
tion free from any intrusion by the state l ~ g i s l a t u r e . ~ ~  
Attempts by the courts in those jurisdictions tore- 

Z4It has been claimed our approach has not always been en- 
tirely consistent. See Sharp, Home Rule in Alaska: A Clash 
Between the Constitution and the Court, 3 U.C.L.A.-Alaska 
L.R. 1 (1973). 
Z5Art. X, section 1, the introductory section on home rule in 
the Alaska Constitution reads: 

The  purpose of this article is to provide for 
maximum local self-government with a minimum 
of local government units, and to prevent duplica- 
tion of tax-levying jurisdiction. A liberal construc- 
tion shall be given to the powers of local 
government units. 

26See Sharp, s~rpra, note 24 at 3. Most courts fail to distin- 
guish between the types of home rule provisions. The  provi- 
sions of other jurisdictions described in the text are 
sometimes designated as "shield" or "protection" provisions 
and usually require a court's determination of whether an 
exercise of municipal power is statewide or local in nature, 
when such exercise of power conflicts with a state statute. 
Alaska's home rule provision is a "grant" or "sword" of legis- 
lative power given t o  the municipality to  be exercised as long 
as it is not prohibited by law. Art. X, Scc. 11. 

This difference between "shield" and "sword" provisions 
was implicitly recognized in Rubey v. City of Fairbanks, 456 
P.2d 470,475 (Alaska 1969) where the court declined to fol- 
low California's preemption-by-statc-occupation-of-the- 
field doctrine because of the difference bctween California's 
and Alaska's home rule provisions. California's provision is 
a combination "shield" and "sword," while Alaska's is solely 
a "sword." See Duvall. Delineation of the I'owcrs of the 
Alaska Home Rule City: The Need for a Bcginning, 8 
Alaska L.J. 232, 233-35 (Oct. 1970): Sato & Van Alstyne. 
State and Local Government Law 216-218 (1970). 

solve conflicts bclwcen local enactments under such 
limited delegations of authority and state statutes re- 
lating gcnerally to the same subject have often led to 
confusion and inconsistencies. Then too, some com- 
mentators havc suggested that constitutional or 
statutory home rule provisions had been rendered in- 
effective in othcr states bccausc of restrictive court 
decisions.28 With this all before them the constitu- 
tional delegates undertook to give Alaska home rule 
municipalities a wide range of powers to mect the dif- 
fering needs of the varied and scattered communities 
of thisstate. It was hoped that the constitutionaldele- 
gation of authority to local government units under 
the terms of Art. X, Sec. 11 would lead the courts of 
this jurisdiction to take a new and independent ap- 
proach when conflicts inevitably arose between the 
municipalities and the statc.29 The foundation for 
this new approach has hccn laid in the past decisions 
of this court which havc favored the exercise of legis- 
lative powers by local govcrnmcnt units.30 

However, to say that home rulc powcrs are in- 
tended to be broadly applied in Alaska is not to say 
that they are intended to be pre-eminent. The con- 
stitution's authors did not intend to create "city 
states with mini-legislaturc."31 They wrote into Art. 
X. Scc. 11 the limitation of municipal authority "not 
prohibited by law or charter."The test we derive from 
Alaska's constitutional provisions is one of prohibi- 
tion, rather than traditional tests such as statewide 
versus local concern.32 A municipal ordinance is not 

28See Fordham & Asher, Home Rulc Powers in Theory and 
Practicc. 9 Ohio St.I,.J. 18 (1948): Richlantl. Courts Nullify 
Home Rule, 44 National Mun. Rev. 565-70 (1955); Sato, 
"Municipal Affairs" in California. 60 Cal. L. Rev. 1055 
(1972). Burseealso Sandalow. The L,imits of Municipal Pow- 
ers Under Home Rule: A Role for the Courts, 48 Minn. L.R. 
643 (1963-64). 
29Sce Sharp. Home Rule in Alaska. slymu, note 24, at 22-27. 
30Sce Lien v. City of Ketchikan, 383 P.2d 721-23 (Alaska 
1963); City of Juneau v. Hixon, 373 P.2d 743 (Alaska 1962); 
Rubey v. City of Fairbanks, 456 P.2d 470-475 (Alaska 1969). 
31Duvall, Delineation of the Powers of the Alaska Home 
Rule City: The Need for a Beginning. 8 Alaska L.J. 232,240 
(Oct. 1970). 
3 % ~  Sharp. srrpra note 24, at 30-31: Duvall. supra note 31 at 
235, 237-239. In Rubey v. City of Fairbanks, 456 P.W 470, 
475 (Alaska 1969) this court recognizcd a prohibition test for 
conflict resolution bctween state and local legislation: 

Article X, section 11 of the Alaska constitu- 
tion provides that a home rulc city. such as Fair- 
banks, 'may exercise all legislative powers not 
prohibitctl by law or by charter.' There is no legis- 
lative cnactmcnt in Alaska that expressly prohibits 
a home rulc city from making assignation a crimi- 
nal offense. We do not find such prohibition from 
the fact that thc Alaska legislature has extensively 
covercd the field of sexual ollcnses. We believe 
there would have to be some atltlitional factor 
from which the intent of the legislature to prohibit 
local regulation in the area could be reasonably in- 
fcrrecl. We are not aware of any such factor in this 
case. 



necessarily invalid in Alaska because it is inconsistent 33We affirm our rejection of the doctrine of state preempt- 
or in conflict with a state statute. The auestion rests ion by "occupying the field." We will not read into a scheme 
on whether the exercise of authority prohib- of statutory provisions any intention to prohibit the exercise 

of home rule authority in that area of the law. If the legisla- ited to municipalities. The prohibition must be either ture wishes to ..preemptn a,l entire field, they must so state. 
by express tcmfH or by implication such as where the See Rubcy v. City of Fairbanks, 456 P.W 470 (Alaska 1969). 
statute and ordinance are so substantially irreconcil- We note that the legislature has done this in its new~itie 
able that one cannot be given its substaniive effect if 29, Municipal Code. AS 29.13.100 provides in part: 
the other is to be accorded the weight of law.33 Only the following provisions of this title ap- 

ulv to home rule municiualities as urohibitions on 
A .  

acting othcmise than as 

Discussion Notes 
1. What does the Alaska court mean by 

"shield" and "sword" home rule provisions? 
2. How do the Florida and Alaska approaches 

to home rule differ? 
3. Did the Florida court's approach in Fleet- 

wood Hotel resemble any of those described by the 
Alaska Court? 

4. The case of Kulodimos v. Ullage of Morton 
Grove, 103 I11.2d 483, 470 N.E. 2d 266 (1984), 
which was considered in Chapter 5 with respect to 
the use of constitutional history to interpret a state 
constitutional right to bear arms provision, also 
confronted a major home rule issue. The majority 
opinion upheld a municipal ban on the possession 
of operable handguns, stating: 

Article VII, section 6, of our constitu- 
tion provides in relevant part: 

(a) . . . Except as limited by 
this Section, a home rule unit 
may exercise any power and per- 
form any function pertaining to 
its government and affairs in- 
cluding, but not limited to, the 
power to regulate for the protec- 
tion of the public health, safety, 
morals and welfare; . . . 

(i) Home rule units may ex- 
ercise and perform concurrently 
with the State any power or func- 
tion of a home rule unit to the ex- 
tent that the General Assembly 
by law does not specifically limit 
the concurrent exercise or spe- 
cifically declare the State's exer- 
cise to be exclusive. (Ill. Const. 
1970, art. VII, sec. 6.) 

The limitation "pertaining to its govern- 
ment and affairs" has been interpreted to 
mean that " '. . . the powers of home rule 
units relate to their own problems, not to 
those of the state or the nation.' " City of 
Des Pluines v. Chicago & North Western Ry. 

Co. (1976)' 65 I11.2d 1, 5, 2 I11.Dec. 266, 
357 N.E.2d 433. 

Whether a particular problem is of 
statewide rather than local dimension 
must be decided not on the basis of a spe- 
cific formula or listing set forth in the 
Constitution but with regard for the na- 
ture and extent of the problcm, the units 
of government which have the most vital 
interest in its solution, and the role tradi- 
tionally played by local and statewide 
authorities in dealing with it. . . . 

The Plaintiffs seek to apply a free- 
wheeling preemption rule to the exercise 
of homc rule powcr. They argue in effect 
that a subject is preempted whenever it is 
of significant concern to the State or 
whenever a uniform statewide solution to 
the problems it entails might arguably be 
more manageable than individual control 
by local units of government. Home rule, 
however, is predicated on the assumption 
that problems in which local governments 
have a legitimate and substantial interest 
should be open to local solution and rea- 
sonable experimentation to meet local 
needs, free from veto by voters and 
elected representatives of other parts of 
the State who might disagree with the par- 
ticular approach advanced by the reprc- 
sentatives of the locality involved or fail to 
apprcciate the local perception of the 
problem. 
103 111.2d at 502, 470 N.E.2d at 274. 

Does the Illinois court's description of the re- 
lationship between states and local governments 
bear any analogy to the rclationship between 
states and thc fcderal government? What about 
the notion of "experimentation"? 

5. In 1968. Pennsylvania amended its constitu- 
tion to provide: 



Discussion Notes (cont.) 

Municipalities shall have the right 
and power to frame and adopt home rule 
charters. Adoption, amendment or repeal 
of a home rule charter shall be by referen- 
dum. The General Assembly shall pro- 
vide the procedure by which a home rule 
charter may be framed and its adoption, 
amendment or repeal presented to the 
electors. If the General Assembly does 
not so provide, a home rule charter or a 
procedure for framing and presenting a 
home rule charter may be presented to 
the electors by initiative or by the govern- 
ing body of the municipality. A municipal- 
ity which has a home rule charter may ex- 
ercise any power or perform any function 
not denied by this Constitution, by its 
home rule charter or by the General As- 
sembly at any time. 

Pennsylvania Constitution, Art. IX, section 2. 

Interestingly, Article IX, section 14 defines 
"municipality" to cover "a county." 

Jefferson B. Fordham described the 
Pennsylvania provision in the following 
terms: 

Plainly the direct constitu- 
tional grant of power is self-exe- 
cuting. The section embraces the 
writer's home rule theory. Nci- 
ther enabling nor implementing 
legislation is required. There is 
reserved to the legislature power 
to deny to a home rule charter 
unit authority to exercise a power 
or function, but there is no ex- 
press reservation of that sort as 
to governmental structure and 
administration. Thus, home rule 
power as to the latter appears to 
be plenary. 

"Judicial Nullification of a Democratic Political 
Process-The Rizzo Recall Case," University of 
Pennsylvania Law Review 126 (November 1977): 
17. Fordham was criticizing a decision of the Penn- 
sylvania Supreme Court which held that Philadel- 
phia did not have the power, under the provision 
quoted above, to provide for recall in its home rule 
charter. See Citizens Committee to Recall Rizzo v. 
Board ofElections, 470 Pa. 1,367 A.2d 232 (1976). 

6. The most recent home rule recommenda- 
tions, however, suggest "a direct constitutional 
devolution of substantive home rule powers de- 
pendent only upon the adoption of a home rule 

charter. It does not place any substantive power or 
function beyond legislative control by general law. 
Under this approach a home rule charter is an in- 
strument of limitation and not of grant." Fordham, 
"Judicial Nullification," 13. 

The recommendations are contained in 
Fordham, Model Constitutional Provisions for 
Municipal Home Rule (1953), reprinted in J. 
Fordham, Local Government Law 76-84 (rev. ed. 
1975). See generally Kenneth Vanlandingham, 
"Constitutional Municipal Home Rule Since the 
AMA (NLC) Model," William and Mary Law Re- 
view 17 (Fall 1975): 1. 

7. On municipal home rule generally, see Har- 
vey Walker. "Toward a New Theory of Municipal 
Home Rule," Northwestern University Law Review 
50 (November-Dccember 1955): 571; Note, 
"Home Rule and the New York Constitution, Co- 
lumbia Law Review 66 (June 1966): 1145; Note, 
"Constitutional Home Rule for Idaho Cities," 
Idaho Law Review 8 (Spring 1972): 355; Sho Sato, 
"Municipal Affairs in California," California Law 
Review 60 (Junc 1972): 1055: Leon Thomas David, 
"California Cities and the Constitution of 1879: 
General Laws and Municipal Affairs," Hustings 
Constitutional Law Quarterly 7 (Spring 1980): 643; 
Robert Kratovil and John T. Ziegweid, "Illinois 
Municipal Home Rule and Urban Land: A Test 
Run for the New Constitution," DcPuul Law Re- 
view 22 (Winter 1972): 359. 

For a provocative evaluation of the develop- 
ment of city powers, see Gerald L. Frug, "The City 
as a Legal Concept," Harvard Law Review 93 (April 
1980): 1057. 

See also, Jon C. Teaford, "Special Legislation 
and the Cities, 1865-1900,"American Journal ofLe- 
gal History 23 (July 1979): 189; Robert A. Dahl, 
"The City in the Future of Democracy," American 
Polirical Science Review 61 (December 1967): 953. 

8. Regarding county home rule, see Charles 
M. Kneier, "The Legal Nature and Status of the 
American County," Minnesota Law Review 14 
(January 1930): 141; S. Gayle Lowric, "Interpreta- 
tion of the County Home Rule Amendment by the 
Ohio Supreme Court," University of Cincinnati Law 
Review 46 (November 1936): 454; Orval Etter, 
"County Home Rule in Oregon," Oregon Law Re- 
view 46 (April 1967): 251. 

See also, Jcrome G. Rosc, "Conflict Between 
Regionalism and Home Rule," Rutgers Law Review 
31 (May 1978): 1; Note, "Intergovernmental Coop- 
eration: Does the 1970 Illinois Constitution Give 
Units of Local Government the Green Light?" 
John Marshall Journal of Practice and Procedure 8 
(Winter 1974-1975): 295. 



C. Representation in Local Governmental Units 

Foster v. 
Sunnyside Valley Irrigation District 

102 Wash.2d 395, 687 P.2d 841 (1984) 

U'ITER, Justice. 
Two issues are raised by this appeal from the trial 

court's grant of defendantlrespondent's motion for 
summary judgment.. . . Second, does RCW 87.03.045 
and RCW 87.03.050, relating to a voting scheme for 
the irrigation district, violate Const. art. 1, Sec. 19 by 
infringing on the right of suffrage? We conclude that. 
. . RCW 87.03.045 and .050 unconstitutionally in- 
fringe upon appellants' right to vote under Const. art. 
1, Sec. 19. 

The facts are basically undisputed. In 1915, ap- 
pellants' predecessor, R.E. Wise, contracted with the 
United States government, on behalf of his "heirs, 
executors, administrators and assigns" for water 
rights for a 24.36 acre tract he owned in Benton 
County. The contract was made pursuant to the fed- 
eral Reclamation Act "and acts amendatory thereof." 
He agreed to pay annual installments of $52 per acre 
of irrigable land for construction costs and additional 
operation and maintenance charges as prescribed by 
the act. 

In 1945, the Sunnyside Valley Irrigation District 
(SVID) purchased the Sunnyside Canal and its ap- 
purtenant works from the United States and assumed 
its contractual obligations. . . . Under its agreement 
with the United States, SVID assumed the obligation 
to operate and maintain all Reclamation Act irriga- 
tion works which extend from the Yakima River to 
delivery boxes (weirs) within the district. There is one 
weir available for every 40 acres of irrigable land 
within the district. 

Pursuant to its authority under RCW 87.03.240, 
SVID assesses landowners within the district for this 
service based on the availability of irrigation water to 

each acre multiplied by the number of acres owned 
plus administration costs. Parcels which are one acre 
or less are assessed a minimum charge based on the 
"benefit of water available." A weir was located ap- 
purtenant to Wise's property. 

In 1972, Wise's farmland was subdivided and sold 
as residential lots. The plat for the subdivision failed 
to provide for irrigation water rights of way or pipe- 
lines to the lots from the weir (which was later re- 
quired by RCW 58.17.310); consequently, the lots do 
not have access to the water. Nevertheless they have 
been, and continue to be, assessed for irrigation. 

Appellants purchased property from within that 
subdivision and petitioned the board of directors of 
SVID for exclusion of their property from the dis- 
trict. This request has been denied. Appellants are 
not eligible to vote for members of the board because 
in 1966 the district adopted a resolution pursuant to 
RCW 87.03.045 and .050 which provides that holders 
of title to land platted or subdivided into residential 
or business lots not being used for agricultural pur- 
poses cannot vote in SVID elections. 

Appellants challenge the constitutionality of the 
district's voting scheme, and of the enabling statute. 
RCW 87.03.045. They maintain that the scheme vio- 
lates the equal protection clause of U.S. Const. 
amend. 14, Const. art. 1, Scc. 12, and Const. art. 1, 
Sec. 19, by denying them the right to vote in district 
elections. 

Under the statute only those landowners whose 
property is used for agricultural or horticultural pur- 
poses may vote, no single landowner can have in ex- 
cess of two votes (one vote for 1 to 10 acres and an 



additional vote for all remaining propcrty). Appcl- 
lants fall within the exception to the statute and are 
not permitted to cast even a fractional vote for SVID 
board members. 

The right to vote is fundamental under both the 
United States and Washington constitutions. 
Reynolds v. Sims, 377 U S .  533, 84 S.Ct. 1362, 12 
L.E.2d 506 (1964); Malim v. Benthien, 114 Wash. 533, 
196 P. 7 (1921). The Washington Constitution, unlike 
the federal constitution, specifically confers upon its 
citizens the right to "free and equal" elections. Const. 
art. 1, Sec. 19. Because we find that the Washington 
constitution goes further to safeguard this right than 
does the federal constitution, we base our decision 
here upon the Washington constitution. 

Const. art. 1, Sec. 19 provides: "All Elections 
shall be free and equal, and no power, civil or mili- 
tary, shall at any time interfere to prevent the free ex- 
ercise of the right of suffrage." The Washington 
Constitution defines qualified electors as: 

All persons of the age of eighteen years 
or  over who are citizens of the United States 
and who have lived in the state, county, and 
precinct thirty days immediately preceding 
the election at which they offer to vote, ex- 
cept those disqualified by Article VI, section 
3 of this Constitution, shall be entitled to 
vote at all elections. 

Const. art. 6, Sec. 1 (amend. 63). 

All idiots, insane persons, and persons 
convicted of infamous crime unless restored 
to their civil rights are excluded from the 
elective franchise. 

Const. art. 6, Sec. 3.' 

The meaning of the guaranty to "free and equal" 
elections can be ascertained, in some measure, by 
looking to the records of the constitutional conven- 
tion, and the few cases which have discussed Const. 
art. 1, Sec. 19. 

The guaranty that "all Elections shall be free and 
equal" was adopted from the Oregon constitution, 
which was, in turn, adopted from the Indiana consti- 
tution. The Journal of the Washington State Constitu- 
tional Convention, 1889, at 508 n.31 (B. Rosenow ed. 

'Originally, the franchise included males 21 years o r  over 
and excluded Indians not taxed. Const. art. 6, Sec. 1. In 1896, 
the constitution was amended to require further that all 
electors be able to  read and speak English. Const. art. 6, Sec. 
1 (amend. 2). In 1910, the franchise was expanded to include 
women. Const. art. 6, Sec. 1 (amend. 5). Finally, in 1974, the 
minimum voting age was reduced to 18 years o r  over and 
both the exclusion of "Indians not taxed" and the requirc- 
ment that electors be able to  read and speak English were 
deleted. 

1962). The framcrs of the Washington Constitution 
addcd to this phrase the additional guaranty that "no 
powcr, civil or military, shall at any time interfere to 
prevent the free exercisc of the right of suffrage." At 
the convention, therc were two motions to replace 
the word "equal" with an alternative word. Mr. Dyer 
moved to substitute "open" for "equal." Mr. Reed 
moved to substitute "impartial" for "equal." Mr. 
Lindsley moved to strike the entire section. Each of 
these motions failed. At least one delegate, Mr. 
Moore, believed that "equal" meant the same thing 
as "free." Journal, supru at 508. 

The earliest case to consider Const. art. 1, Sec. 19 
was Mulim v. Benthien, supra. Thcre the issue was 
whether the diking and drainage act of 1913, Rem. 
Code section 4107, unconstitutionally denied per- 
sons living outside a watcr district, but subject to dis- 
trict asscssmcnts, the right to votc. The court 
dctermincd that the only diffcrcnce between those 
persons entitled to votc and those not so entitled was 
that the formcr group lived within the district's 
boundaries while the latter lived outside. This dis- 
tinction lacked sufficient merit to deprive those out- 
side the district of the rlght to an equal vote under the 
privileges and immunities clause of Const. art. 1, sec- 
tion 12 and Const. art. 1, scction 19. Cf King Cy. Water 
Dist. 54 v. King Cy. Boundary Review Bd., 87 Wash.2d 
536, 554 P.2d 1060 (1976) (where a voting scheme 
limiting the right to vote in gcneral municipal elec- 
tions to city residcnts under Const. art. 1, section 12 
was found constitutional, although the municipality 
managed a water district affecting those outside city 
boundaries, because adequate safeguards existed to 
protect those outside the city and "city residents 
[were] substantially affccted by all city actions, not 
just its managcmcnt of the water system"). 

One of the latcst cases to apply Const. art. 1, sec- 
tion 19 is Carstens v. Public Util. Dist. 1, 8 Wash.2d 
136, 111 P.2d 583 (1941). There, the Lincoln County 
public utility district sought to take, by eminent do- 
main, propcrty owned by a private utility company. 
Plaintiffs owned propcrty in Spokane and Grant 
Counties which dcfcndant sought to condemn. They 
claimcd, in part, that permitting the district to con- 
demn transmission lines in Spokane and Grant Coun- 
ties violated Const. art. 1, scction 19 because persons 
in those counties were not able to vote on this issue. 
The court rcjected this contention on grounds that 
persons In these counties had no property or o t h e r  
real intcrest in the existing service. "The minute 
losses which thc individual customers might suffer as 
a result of the removal of the propcrty from the tax 
rolls would probably bc counteracted by savings real- 
ized in power rates." Carstens, at 152. 111 P.2d 583. 



Accord, Orchard Grove Water Ass 'n v. f ing Cy. Bound- 
ary Review Bd., 24 Wash.App. 116, 120,600 P.2d 616 
(1979) (Const. art. 1, section 19 "isviolated only when 
the property rights of persons are affected in more 
than an incidental way by a municipal corporation in 
which they have no right to vote"). 

This history offers several principles applicable 
here. The right of all constitutionally qualified citi- 
zens to vote is fundamental to our rcpresentative 
form of government. In most instances any legislative 
act which qualifies this right must, under federal law, 
be cased upon a compelling state interest and the 
state must demonstrate that no less restrictive meas- 
ures are available to achieve this interest. Reynolds v. 
Sims, supra. The language of Const. art. 1, section 19 
is not to be interpreted literally: "elcctions and voters 
may. . . be regulated and property controlled"; in ccr- 
tain limited situations, the right to vote on an issuc or 
for a representative may bc confined to those pcrsons 
directly affected by the issue or reprcsentative body. 
State v. Wilson, supra, 137 Wash. at 132-33, 241 P. 
970. 

The United States Supreme Court has departed 
from the strict one-person, one-vote rule of Reynolds 
v. Sims, supra, where the election of representatives 
in special purpose municipal districts is concerned. 
See Salyer Land Co. v. Tulare Lk. Basin Water Storage 
Dist., 410 U.S. 719, 93 S.Ct. 1224, 35 L.Ed.2d 659 
(1973); Ball v. James, 451 U.S. 355, 101 S.Ct. 1811.68 
L.Ed.2d 150 (1981). This is due to the limited govern- 
mental powers possessed and exercised by these dis- 
tricts and the disproportionate impact such districts 
frequently have upon a definable class living within 
their boundaries. 

The Supremacy clause, U.S. Const. art. 6, see also 
Const. art. 1, Sec. 2, requires that we satisfy the Su- 
preme Court's test for departure from the strict rule 
of Reynolds v. Sims, supra. It is useful, therefore, to set 
forth the federal analysis to calm any fears that we 
might be subverting the federal guaranty under the 
guise of interpreting our own constitution; rather 
than going beyond ths  confines of the federal consti- 
tution on state constitutional grounds. 

In Salyer and Ball, the Supreme Court sct forth 
the test for determining when statutes governing the 
election of representatives in special purpose munici- 
pal districts are exempt from the strict scrutiny to 
which the regulation of voting rights is normally sub- 
jected. In each case, the Court lookcd to whether the 
type of authority exercised by the limited purpose dis- 
trict was governmental in nature. Factors considered 
were the district's ability to impose taxes, enact laws 
governing the conduct of citizens or "administer such 
normal functions of government as the maintenance 
of streets, the operation of schools, or sanitation, 
health, or welfare services." Ball, 451 U.S. at 366,101 

S.Ct. at 1818. Oncc thc court was satisfied that the 
district's authority was limitcd to facilitating a non- 
governmental purposc, i t  inquircd only whcthcr the 
voting schcme at issue was reasonable. 

In Salyer, thc Court upheld a statute which gave 
greater influcncc in water district elcctions to those 
voters most affcctcd by the district's operations. Spc- 
cifically, thc statute permitted only landowners to 
votc in gencral district elections and apportioned 
these votes according to the assessed valuation of the 
land. The cost of the district's projects were assessed 
against the land according to the benefits received. 
The Court reasoned that, because the district exer- 
cised littlc governmental authority, thc rcquiremcnts 
of Reynolds v. Sims, supru, wcre inapplicable. It then 
found the legislaturc's apportionment schcmc rea- 
sonable bccausc thc burdcn of  asscssrncnts generally 
impactcd landowncrs uncqually, according to the size 
of thcir land holdings. 

In Bull, thc Court considcrcd thc nongovern- 
mental activitics of the water district and the primary 
purposc originally scrvcd by the district's organiza- 
tion. Oncc it had charactcrized the district's primary 
purpose the Court lookcd to the persons most signifi- 
cantly impacted by this purpose. The Court hcld that 
the federal constitution would permit a franchise lim- 
ited to those most affcctcd. It thcn found rcasonablc 
and upheld avoting schcmc which limitcd the right to 
votc in water district elcctions to landowncrs and ap- 
portioned voting powcr according to thc number of 
acres owncd. 

We find the BUN court's analysis inconsistent 
with Const. art. 1, Scc. 19 as intcrprctcd by Mulim and 
Curstens. Thc Bull Court's narrow focus upon the 
original irrigation purposc of thc district causcd it to 
recognize only thc intcrcsts of landowners. Yct thc 
district also gencratcd and supplied clcctricity to ap- 
proximately 240.000 consumcrs and dcrivcd 98 per- 
cent of its total opcrating rcvenue from this activity. 
Thus, nonlandowners, too, were significantly af- 
fcctcd by the district's policies. The cost of the dis- 
trict's "primary function" of providing irrigation 
water for agriculture was bornc by many who had no 
voice whatcvcr in district policy. Bull, at 381-85, 101 
S.Ct at 1826-28 (White, J., dissenting). 

While it is consistent with Const. art. 1. Scc. 19 to 
permit limitcd clcctoral qualifications in spccial pur- 
pose districts wherc their activitics are largely non- 
govcrnmcntal in nature, and wherc the issue being 
votcd upon disproportionately affccts a definable 
class, State v. Wilson, supra. it dcmands that those 
constitutionally qualified clcctors who are signifi- 
cantly affcctcd by district decisions be given an op- 
portunity to vote for the reprcsentativc of thcir 
choice in district elcctions. Mulim v. Bcnthien, supra. 



Whether the right to vote is in fact so apportioned is 
subject to strict judicial scrutiny. 

We find that SVID does not possess the general 
governmental powers which require imposition of 
the one-person, one-vote rule of Reynolds v. Sims, 
supra. Although the district has broad authority to de- 
velop and maintain a system for delivery of irrigation 
water and generation of electricity, RCW 87.03.015, 
it is not empowered to impose ad valorem property or 
sales taxes, enact laws governing the conduct of citi- 
zens or administer the normal functions of govern- 
ment. 

While the record before us is inadequate to per- 
mit a determination of the district's actual impact 
upon its residents, we note that its statutory authority 
is broad and its potential impact is great. Appellant 
residential landowners living within the Wise subdivi- 
sion are directly and significantly affected by the dis- 
trict's operation. The district's voting scheme has 
denied them their right to vote in violation of Const. 
art. 1, Sec. 19 and Const. art. 6, Sec. 1 (amend. 63). 
Accordingly, the district must hereinafter permit 
those citizens living within the Wise residential subdi- 
vision to vote in district elections. It must also repay 
appellants the monies assessed on their property for 

the period during which they were denied this right. 
Can the district constitutionally accord greater 

weight to votes cast by some members of the class di- 
rectly affected by district operations than it does to 
other members of this class? We find the federal ra- 
tionale for upholding such voting scheme consistent 
with Const. art. 1, Sec. 19. Such schemes are based 
upon the allocation of burden upon residents within 
the district. Those residents receiving more of the 
burden are entitled to a greater say in the district's 
operation. See, e.g., Salyer Land Co. v. Tulare Lk. Basin 
Water Storage Dist., supra. The allocation reflected in 
the legislative scheme here is inadequate, however, 
under Const. art. 1, Sec. 19, because it does not ac- 
count for a class of persons significantly affected by 
the district's operations. It gives them no voice. Once 
the Legislature has determined the district's relative 
impact upon dcfinable classes within its boundaries, 
it may apportion votes according to this impact. 

We hold, therefore, that RCW 87.03.045 violates 
the Washington constitutional guaranty of free and 
equal sufl'rage. The judgment is reversed in part and 
respondent is ordered to remit to appellants all as- 
sessments taken while they were denied the right to 
vote in district elections. 

Discussion Notes 2. Consider Justice Utter's approach to the 
state and federal constitutional issues in this opin- 

1. What sort of "local government" was the ion in light of his expressed views in the excerpts 
Sunnyside Valley Irrigation District? from his article on page 108. 





Chapter 1 1 

Taxing, Borrowing and Spending under 
State Constitutions 

State constitutions contain many detailed provi- 
sions concerning the power of state and local govern- 
ments to levy taxes, grant tax exemptions, borrow 
money (primarily through the sale of bonds), and 
spend the money raised by taxing and borrowing. 
These provisions, of course, limit and supplant state 
or local legislative authority. 

State constitutions did not always contain this de- 
gree of dctail on finance matters. Provisions were 
added in response to governmental abuses of the tax- 
ing, borrowing and spending powers. Then, as time 
went by, other provisions had to be added specifically 
to authorize governmental involvement in the financ- 
ing of projects considered to be within the proper 
sphere of modern state and local government. 



A. State Constitutional 
Uniformity Requirements for Taxation 

The power of taxation is one of the proper. 
essential attributes of sovereignty, and is Knowlron v. Supervisors of Rock County, 9 Wis. 378, 
inherent in and necessary to the existence 387 (1859). 
of every government. In republics it is 
vested in the legislature, and in the ab- If the power of taxation is within the plenary 
sence of any constitutional restrictions, may power of state legislatures, what are the limitations 
be exercised by them, both as to objects and on this power and why have such limitations been in- 
modes, to any extent which they may deem cluded in state constitutions? 

1. Uniformity in Property Tax 
It calls for a "value judgment" that is discretionary, 
subiective and of low visibility. 

Robert F. Williams, 
"The Tax Injunction Act 

Judicial Restraint: 
Property Tax Litigation 

Federal Courts" 

Rutgers Law Journal 
12 (Summer 1981): 653. 

63 1981 Rutgers Law Journal. 
Reprinted by permission. 

"Inevitably, some taxpayers will disagree with 

and such governmental decisions affecting their pocket- 
books. Almost all real estate is assessed for tax pur- 
poses below its market value (fractional or 

in differential assessment), so the taxpayer rarely ar- 
gues the property was assessed at more than its true 

I. Introduction 
Problems in real property taxation have at- 

tracted increasing national attention in recent 
years.' Inequality in the assessment, or valuation, of 
real estate for the purpose of imposing ad valorem 
taxes has caused the most difficulty. The taxing unit 
must officially assign a value to a piece of property 
before it applies its tax rate to calculate the taxpayer's 
bill. Assigning value is a difficult and complex matter. 

ialue. ~aihe; ,  the dispute arises when a taxpayer be- 
lieves his property is assessed at a higherpercentage of 

'See generally, G. Benson, S. Benson, H. McClelland & P. 
Thompson, The American Property Tax: Its History, Ad- 
ministration and Economic Impact (1965); A. Lynn, The 
Property Tax and Its Administration (1969); Farr, The Prop- 
erly Tar As at1 I~istn~tnerlt for Ecor~or~~ic  and Social Charlge, 9 
Urb. Law. 447 (1977); Hammond, Real Properly Tar Assess- 
rnent A Look At Its Adrninistratio~l, Practice and Procedures, 
38 Alb. L. Rev. 498 (1974); Note, Inequality in Property Tax 
Assesstnet~ts: New Cwes for an Old Ill, 75 Harv. L. Rev. 1374 
(1962) [hcreinafter cited as Note, Inequality]; Note, TarAs- 
sessmerlt of Real Proper?),: A Ptoposal for Legislative Refonn, 
68 Yale L.J. 335 (1958); Note. The Road to Uuifbn7iity in Real 
Estate Taration: Valiration and Appeal, 124 U. Pa. L. Rev. 
1418 (1976) [hereinafter citcd as Note. Uniformity]. 





Cases alleging discrimination on the basis of race, 
however, are among those most likely to prevail un- 
der this equal protection analysis.15 

The limited federal substantive law . . . com- 
pelled taxpayers to seek relief from unequal assess- 
ment under state law, particularly state con- 
stitutional and statutory requirements for "uniform," 
"full value" or "equal" assessment.24 Despite major 
advances, recourse to these state guarantees has not 
been fully effective, particularly as to discriminatory 
assessment of low-income, minority neighbor- 
hoods.25 

15Berry, A Federal Fonm for Broad Coi~stit~rtional Depiva- 
tion by Property Tax Assessiner~t, 65 Cal. L. Rev. 828, 829 n.2 
(1977); Clement, supra note 14. at  314. 
24The Supreme Court, in Nashville, C. & St. L. Ry. v. 
Browning. 310 US. 362 (1941)) specifically declined to read 
the Equal Protection Clause as equivalent to state constitu- 
tional uniformity provisions: 

This Court has previously had occasion to ad- 
vert to the narrow and sometimes crampingprovi- 
sion of these state uniformity clauses, and has left 
nodoubt that their inflexible restrictions upon the 
taxing powers of the state were not to be insinu- 
ated into that meritorious conception of equality 
which alone the Equal Protection Clause was de- 
signed to assure. 

Id. at 368. 
Regarding the "narrow and sometimes cramping" effects of 
state uniformity in taxation provisions, see Myers, Open 
Space Taxation and State Corzstit~rtior~s, 33 Vand. L. Rev. 837 
(1980). 
25See Berry, supra note 15, at 829. 

Bettigole v. 
Assessors of Springfield 

343 Mass. 223,178 N.E.2d 10 (1961) 
C U T E R ,  Justice. 
These two bills in equity present questions about 

the validity of the proposed 1961 assessment of prop- 
erty taxes in Springfield. They have been argued to- 
gether. 

The Bettigole case is brought by individual, fidu- 
ciary, and corporate owners of multi-family dwcll- 
ings, commercial real estate, and other property in 
Springfield which it is alleged "will be in 1961 and 
subsequent years.. . deliberately. . . over-valued and 
over-assessed both in relation to other classes of tax- 
able real estate for which assessed valuations have 
been established at lower percentages of fair cash 
value and in relation to the general average or ratio of 
valuations to fair cash value of taxable real estate in" 
Springfield. It is alleged that (the board) has for many 
years established assessed valuations for different 

classes of rcal estate in the city at widely dilTcring per- 
centages of the full fair cash value of such real estate 
and plans to do so for 1961. The bill seeks a declara- 
tion as to the "lawfulness under the Constitution and 
laws of [tlhc Commonwealth of the policy and prac- 
tice" just described, and also injunctive relief (a) 
against continuance of this assessment practice by the 
assessors, and (b) against action to send out bills for, 
and to collect, the taxes so assessed. The Attorney 
General has been notified of the proceeding and af- 
forded an opportunity to be heard. 

By August 1. 1961, the board "had determined 
the sound value [a term used by the board as equiva- 
lent to fair cash valuc] of each parcel of taxable real 
estatc in thc [clity as of January I .  1961. and the fair 
cash valuc of the personal propcrty owned by each 
[taxable] person." 'The board had also classified all 
parcels of rcal estatc into six categories, . . . and a ma- 
jority had voted on Septcmbcr 8 and 15.1961, "to es- 
tablish . . . [I9611 assessed valuations of all taxable 
property in the [clity by applying the following . . . 
percentages to the sound value determined by the. . . 
[board] for the following classes of property," respec- 
tively, viz., (1) single family residences-50%; (2) two 
family rcsidcnces-60%: (3) three family resi- 
dences-65%; (4) four or more family residences-70%; 
(5) property of public utilities and commercial and in- 
dustrial properties-85%: (6) farms. vacant land, and 
other real estate-70%. Personal property subject to 
local taxation was to be assessed at 85% of the fair 
cash value thereof previously determined by the 
board. 

"The [bloard determined assesscd valuations for 
1960 in substantially the same manner as it intends to 
use in 1961 and 1962" and the board's "practice of ap- 
plying varying percentages of sound or fair cash value 
of different classes of property in arriving at assessed 
valuations was deliberate and intentional." A table 
(Annex A), made a part of each statement of agreed 
facts.. . shows, for example, that the fair cash (sound) 
value of 22,005 parcels of single family residence 
property was $266,285,568 (col. 3), but that these 
parcels were assessed at an aggregate of 
$133,142,792 (col. 5) for only 50% (col. 4) of their fair 
cash (sound) value. The table indicates that, if all tax- 
able propcrty in thc city had been assessed at 100% of 
fair cash value, these 22.005 parcels would have been 
subjected to aggregate taxes of $11,223,937 (col. 7) at 
a tax rate of $42.15 pcr $1,000 of valuation. whereas 
they werc in fact taxcd only $8,601,024 (col. 6) under 
a tax rate of $64.60. The table also shows that 2.521 
parcels of public utility, commercial and industrial 
properties, asscsscd at 85% of fair cash value (col. 4), 
were in fact taxed $9,602.217 (col. 6), whereas, if all 
taxable propcrty in thc city had been assessed at 
100% of fair cash valuc, the aggregate tax on these 



2,521 parcels would have been only $7,370.792 (col. 
7). This is the most striking comparison revealed by 
Annex A, and (although this is not done in the state- 
ments of agreed facts) its effect can bc shown in tabu- 
lar form (by a single mathematical calculation from 
Annex A) as follows: 

(A) (B) 
Approximate Approximate 
percentage percentage 
of total fair of all property 

cash value of taxes assessed 
all taxable on non-irniform 
property basis 

22,005 single family 
residence parcels 43 % 33% 

2,521 public utility, 
commercial and 
industrial parcels 28% 37Y0 

It thus appears that 43% of the total fair cash 
value of taxable property in Springfield is paying only 
33% of the property taxes, whereas 28% of the total 
is paying 37% of the property taxes. The somewhat 
lesser disparity, produced by the board's assessment 
method, among various other classes of property is 
equally susceptible of mathematical demonstration. 

The plaintiffs are owners of properties within the 
classes of four and more family residences, commer- 
cial and industrial properties, and farms, vacant land 
and other real estate, listed in detail in annexes to the 
bills. Because "they own such property . . . [each of 
the plaintiffs will] pay substantially more in taxes for 
1961 if the [board's assessing] practice described . . . 
[earlier in this opinion] is followed than if the as- 
sessed valuations of all taxable propcrty in . . . 
Springfield were the fair cash value of such prop- 
erty." 

The plaintiffs "insist that, in accordance with the 
[Clonstitution and laws of the Commonwealth, the 
assessed valuations of all taxable property in . . . 
Springfield should be the fair cash value of such prop- 
erty." A majority of the board insists "upon following 
. . . [the above described] practice . . . and have re- 
fused to establish assessed valuations . . . at the fair 
cash value o f .  . . property." 

1. These cases continue property tax controver- 
sies which have existed in Springfield in recent years. 
. . . The bills present for consideration, upon very 
complete, precise statements of agreed facts, the 
question whether the whole 1961 propcrty tax asscss- 
ment scheme violates the Constitution of the Com- 
monwealth (Part 11, c. 1, Sec. 1, art. 4) which 
empowers the General Court "to impose and levy 

proportionul and reasonable assessments, rates, and 
taxes, upon all the inhabitants of, and persons resi- 
dent, and cstatcs lying, within the said common- 
wealth. . . ." (cmphasis supplied). See also art. 10 of 
the Declaration of Rights, which reads, "Each indi- 
vidual.. . has a right to be protectcd . . . in the enjoy- 
ment of h ~ s  life. liberty and property, according to 
standing laws. He is obligcd, consequently, to con- 
tribute his share to the expense of this protection.. . . 
" (cmphasis supplied). It is well settled that the words 
"his sharc" in art. 10 of the Declaration of Rights 
"forbid the imposition upon one taxpayer of a burden 
relatively greater or relatively less than that imposed 
upon other taxpayers." See Opinion of the Justices, 
332 Mass. 769, 777, 126 N.E.2d 795, 800. Similarly, 
"the expression 'proportional and reasonable' [in 
Part 11, c. 1. Scc. 1, art. 41 forbids the imposition of 
taxes upon one class of persons or property at a dif- 
ferent rate from that which is applied to other 
classes." Sce Opinion of the Justices, 341 Mass. 738, 
167 N.E.2d 745, 752. This interpretation of these 
constitutional provisions has been unvarying "from 
the early days of the Commonwealth to the present 
time." See Opinion of the Justices, 332 Mass. 769, 
778-779, 126 N.E.2d 795, where the earlier decisions 
are collccted; Carr v. Assessors of Springfield, 339 
Mass. 89.91-93.157 N.E.2d 880; Stone v. Springfield. 
341 Mass. 246,248, 168 N.E.2d 76,78 (where it was 
said, "An intentionally made, widely disproportion- 
ate assessment would constitute a grossviolation of 'a 
fundamental constitutional limitation upon the 
power . . . to impose property taxes' "). . . . 

In Chcshire v. County Commrs. of Berkshire, 
118 Mass. 386, 389, this court said that the constitu- 
tional rovision for "proportional and reasonable" 
taxes " !' orbids their imposition upon one class of pcr- 
sons or property at a different rate from that which is 
applied to othcr classcs, whether that discrimination 
is effected dircctly in the assessment or indirectly 
through arbitrary and unequal methods of valu- 
ation." The court there recognized that "[plractically 
it is impossible to secure exact equality or proportion 
in the imposition of taxes" but it pointed out that the 
statutory "aim [should] be towards that result, by ap- 
proximation at least." The statements of agreed facts 
negate any suggestion of "equality or proportion" in 
the 1961 Springficld assessments, for it is established 
that disproportion, rising to a maximum of the differ- 
encc between 50% and 85% of fair cash value. "was 
deliberate and intentional" and that personal prop- 
erty and onc class of real estate was thus to be as- 
sessed 170% (85150) of the level of assessment of 
another class of real estate. This is not even equality 
by "approximation," which, at the least, requires at- 
tempted equality of assessment in absolute good faith 
and to the best of the abilities of the public officers 
charged with making valuations. 



Discussion Notes 
1. The Bettigole case is discussed in Note, "In- 

equality in Property Tax Assessments: New Cures 
for an Old Ill," Harvard Law Review 75 (May 1962): 
1374. 

2. For a case reaching a different result, see 
City of Sacramento v. Hickman, 428 P.2d 593 (Cal. 
1967). 

3. For an economic analysis of litigation seek- 
ing uniform assessment, see Robert P. Inman and 
Daniel L. Rubinfeld, "The Judicial Pursuit of Lo- 
cal Fiscal Equity," Harvard Law Review 92 (June 
1979): 1662. 

4. Sioux City Bridge v. Dakota County, 260 U.S. 
441, 446 (1923): 

The dilemma presented by a case where 
one or a few of a class of taxpayers are as- 
sessed at 100 percent of the value of their 
property in accord with a constitutional or 
statutory requirement, and the rest of the 
class are intentionally assessed at a much 
lower percentage in violation of the law, 
has been often dealt with by courts and 
there has been a conflict of view as to 
what should be done. There is no doubt, 
however, of the view taken of such cases 
by the federal courts in the enforcement 
of the uniformity clauses of state statutes 
and constitutions and of the equal protec- 
tion clause of the Fourteenth Amend- 

ment. The exact question was considered 
at length by the Circuit Court of Appeals 
of the Sixth Circuit in the case of Taylor v. 
Louisville & Nashville R.R. Co., 88 Fed. 
350, 364, 365, and the language of that 
court was approved and incorporated in 
the decision of this Court in Greene v. 
Louisville & Interurbun R.R. Co., 244 U.S. 
499, 516, 517, 518. The conclusion in 
these and other federal authoritics is that 
such a result as that reached by the Su- 
preme Court of Nebraska is to deny the 
injured taxpayer any remedy at all be- 
cause it is utterly impossible for him by 
any judicial proceeding to secure an in- 
crease in the assessment of the great mass 
of under-assessed property in the taxing 
district. This Court holds that the right of 
the taxpayer whose property alone is 
taxed at 100 percent of its true value is to 
have his assessment reduced to the per- 
centage of that value at which others are 
taxed even though this is a departure 
from the requirement of statute. The 
conclusion is based on the principle that 
where it is impossible to secure both the 
standard of the true value, and the uni- 
formity and equality required by law, the 
latter requirement is to be preferred as 
the just and ultimate purpose of the law. 

tion period of not more than thirty years from that 
portion of every local tax that is in excess of the 

Gottlieb v. City of Milwaukee 
33 Wis.2d 408,147 N.W.2d 633 

The Urban Redevelopment Law was enacted in- 
itially by ch. 333 of the Laws of Wisconsin of 1943. Al- 
though it has been modified to some degree, in 
substance the law authorizes local governing bodies 
of Wisconsin cities to enter into contracts with per- 
sons who have formed what is referred to as a rede- 
velopment corporation. These contracts require the 
erection of buildings or improvements according to 
an approved plan in an area of the city found to be 
substandard or insanitary in exchange for the privi- 
lege of partial tax freeze. 

Sec. 66.409 provides that the local governing 
body may by ordinance exempt real property held by 
a redevelopment corporation for a maximum exemp- 

"maximum local tax." The "maximum local tax" is de- 
fined in Sec. 66.405(3) Cj) and (m) as the tax that 
would have been payable if computed on the last as- 
sessed valuation of the parcel of real estate prior to 
the transfer of the property to the redevelopment 
corporation. 

The plaintiffs herein allege that the law violates 
the rule of uniformity laid down by Art. VIII, Sec. 1, 
of the Wisconsin constitution in that it requires the 
assessor to ignore for the period of the "freeze" the 
value of the particular improvements which in other 
locations or under other ownership would be assess- 
able and taxable and the consequence of this is to 
cause the effective rates on taxable real estate to be 
unequal. 

HEFFERNAN, Justice. 



* * * * * selves, than by the matter in hand. By such 

application, cspccially in the light of the 

Standards of tax uniformity required by 
Art. VIII, Sec. 1, of the 
Wisconsin Constitution 

The language of the constitution relevant to this 
question is simple: 

The rule of taxation shall be uniform.. . . 
Taxes shall be levied upon such property. . . 
as the legislature shall prescribe. 

Nonetheless, this provision of the constitution 
has been the subject of litigation for well over one 
hundred years. The Wisconsin Reports show that 
more than 40 cases have been concerncd with the in- 
terpretation of this portion of Art. VIII. In 1906 Mr. 
Justice Marshall in Chicago & N.W. R. Co. v. State, 
128 Wis. 553,587,108 N.W. 557,561, sought todispel 
for all time any doubts as to its meaning. He stated: 

It seems quite unaccountable that, after 
the lapse of nearly 60 years since the consti- 
tution was framed, and half a century since 
that feature of the article in question was 
first considered by this court, notwithstand- 
ing the seemingly clear decision then made 
on the point at that time primarily involved, 
followed soon thereafter by a second deci- 
sion covering the precise matter now in 
hand, that we should find ourselves at this 
late day face to face with a controversy as to 
the precise meaning of the words of our or- 
ganic law: "The rule of taxation shall be uni- 
form, and taxes shall be levied on such 
property as the legislature shall prescribe." 
That language seems plain, this court, as we 
shall see, early said it was very plain, and yet 
it has been treated time and again as ambigu- 
ous, and still seems to be so regarded, not- 
withstanding all that this court has in fifty 
years said on the subject. And so it must be 
regarded, especially since men of the highest 
attainments, lawyers, jurists, and lcarncd 
laymen, have read different meanings out of 
it, having regard, as it has been thought, to 
the object of state constitutions and the 
broad powers possessed by the people, unre- 
strained by a charter on the subject. No bct- 
ter object lesson, perhaps, could well be 
presented to illustrate the rule that ambigu- 
ity requiring judicial construction may as 
well arise through the apparent conse- 
quences of applying words in their literal 
sense to the subject with which they deal as 
from uncertainty of sense in the words them- 

varying vicws entertained of what this court 
has dccidcd, the words of the Constitution 
speak one way, seemingly, to some and an- 
other way to othcrs. It is to be hoped that by 
the treatment of the subjcct in the three 
cases now before us all obscurities may be 
cleared up. 

In view of the approximately 20 cases on the 
same subjcct that have come beforc the court since 
Mr. Justice Marshall wrotc, it is apparent that his 
hopes have not been rcalizcd. In view of past experi- 
encc, thls court does not have thc temerity to assume 
that this case will lay to rest all future uncertainties 
conccrning the meaning of Art. VIII, Sec. 1, of the 
constitution. We do hopc, howevcr, to restate what 
we dcem to be the unii'orm holding of this court al- 
most from its very inception, and in so doing deter- 
mine the question presently bcfore us. 

We adhcre to the rule of Knowlton v. Board of 
Supcmisors of Rock County (1859),9 Wis. 378 (*410). 
This case is over one hundred years old and is, for all 
practical purposes, the seminal case interpreting that 
portion of the constitution. Its current viability is 
shown by the fact that we have found it applicable and 
quoted it with approval in cases decided within the 
last two terms of court. . . . 

The Knowlton case involvcd a statute which pro- 
vided that rural propcrty within the limits of the city 
of Janesville was not to bc subjcct to an annual city 
tax exceeding one-half that levied upon other prop- 
erty in the city. The court held that this tax differen- 
tial violated the uniformity clause of the Constitution 
and held that the 50 percent exemption was invalid. 
The supreme court therein rejected the theory that 
partial exemptions wcre permiss~ble, and dismissed 
as untenable the contention that the legislature could 
classify propcrty to be taxed at different rates so long 
as there was uniformity within the class. In Kizowlron 
the court held that once property is selected for taxa- 
tion it must be taxed in its entirety and the same rate 
must be applied to it as to all property in the tax dis- 
trict. 

The court statcd thcrein, 9 Wis. at page 388 
("420): 

. . . whcn property is thc object of taxation, it 
should all alike, in proportion to its value, 
contribute towards paying the cxpense of 
such benefits and protection. These are 
plain and obvious propositions of cquity and 
justicc. sustaincd as we bclievc by the very 
lcttcr and spirit o f  the constitution. Its man- 
date, it is true, is very brief, but long enough 
for all practical purposes; long enough to 



embrac.e within it clearly and concisely the 
doctrine which the framers intended to es- 
tablish, viz: that of equality, "The rule of 
taxation shall be uniform," that is to say, the 
course or mode of proceeding in levying or 
laying taxes shall be uniform; it shall in all 
cases be alike. The act of laying a tax on 
property consists of several distinct steps, 
such as the assessment or fixing to its value, 
the establishing of the rate, etc.; and in order 
to have the rule or course of proceeding uni- 
form, each step taken must be uniform. The 
valuation must be uniform, the rate must be 
uniform. Thus uniformity in such a proceed- 
ing becomes equality; and there can be no 
uniform rule which is not at the same time an 
equal rule, operating alike upon all the tax- 
able property throughout the territorial lim- 
its of the state, municipality or local 
subdivision of the government, within and 
for which the tax is to be raised. 

In Knowlton the court was confronted with the ar- 
gument that the uniformity requirement would be 
satisfied if there were uniformity within a proper 
class and that, since all rural property was taxed at 
one-half and all other property (in a proper and dif- 
ferent class) at the full rate, there was uniformity. 
The court said, supra, 9 Wis. page 390 (*421): 

The answer to this argument is, that it 
creates different rules of taxation to the 
number of which there is no limit, except 
that fixed by legislative discretion, whilst the 
constitution established but one fixed, un- 
bending, uniform rule upon the subject. 

It was conceded in Knowlton, and the proposition has 
never been seriously challenged, that the phrase, "as 
the legislature shall prescribe," confers upon the leg- 
islature the right to select some property for taxation 
and to totally omit or exempt others. From this it was 
argued, Knowlton, supra, 9 Wis. page 391 (*423), that: 

. . . if they have the right to wholly exempt, 
they can do so partially by saying that it shall 
pay a certain portion of the taxes, or that it 
shall be taxed at a certain rate lower than 
other taxable property. . . . 
To that, the court in Knowlton, supra, 9 Wis. 

page 392 (*424), stated: 

. . . we think this argument must fail; for the 
very moment that the legislature say that a 
specific article or kind of property shall be 
taxed, or shall contribute at all towards the 

expense of government, from that very mo- 
ment the first clause of the section takes ef- 
fect, and it must be taxed by the uniform 
rule. The legislature can only 'prescribe,' 
and when they have done that, the first 
clause of the section governs the residue of 
the proceeding. There cannot be any me- 
dium ground between absolute exemption 
and uniform taxation. 

The pronouncements of this court in Knowlton 
have been followed undeviatingly by this court since 
1859 in all cases involving the general property tax. 

Mr. Justice Marshall in Chicago & N. W. R. Co. 
v. State (1906). 128 Wis. 553. 108 N.W. 557, discussed 
the cases that had been decidcd under Art. VIII. Sec. 
1, of the constitution. From his exposition of the sub- 
ject, the following principles, to which we subscribe, 
may be derived: 

1. For direct taxation of property, under the uni- 
formity rule there can be but one constitutional class. 

2. All within that class must be taxed on a basis of 
equality so far as practicable and all property taxed 
must bear its burden equally on an ad  valorem basis. 

3. All property not included in that class must be 
absolutely exempt from property taxation. 

4. Privilege taxes are not direct taxes on property 
and are not subject to the uniformity rule. 

5. While there can be no classification of prop- 
erty for different rules or rates of property taxation, 
the legislature can classify as between property that is 
to be taxed and that which is to be wholly exempt, and 
the test of such classification is reasonableness. 

6. There can be variations in the mechanics of 
property assessment or tax imposition so long as the 
resulting taxation shall be borne with as nearly as 
practicable equality on an ad valorem basis with other 
taxable property. 

We conclude that these principles, distillcd from 
the ouinion of Mr. Justice Marshall, correctlv state 
the piesent law. They have without equivocation gov- 
erned the decisions of this court since the date of that 
opinion. 

In 1966, in State ex rel. Harvey v. Morgan, 30 
Wis.2d 1, 139 N.W.2d 585, we pointed out that a re- 
bate of income taxes, or a payment from the general 
fund as a relief measure for the assistance of the 
needy aged, did not violate the uniformity rule, since 
the scheme was in no way hingcd upon the ownership 
or taxation of property. The clear implication of the 
case is that a payment that would constitute a rebate 



of property taxes would be a partial exemption and 
therefore void. 

The viability of the uniformity clause is attested 
to by the series of constitutional amendments that 
have been necessary to avoid its proscriptions. In 
1908, Art. VIII, Sec. 1, was amended to permit in- 
come, privilege, and occupational taxes without re- 
gard to the uniformity clause. In 1927, it was 
amended to make possible the separate taxation of 
forests and minerals. In 1941, came an amendment 
that permitted municipalities to collect and return 
taxes on real estate by optional methods, and, in 
1961, the inequality of taxing merchants' stock in 
trade and certain other personal property uniformly 
with general property was recognized, and the re- 
quirements of the section were lifted in respect to the 
types of property specified. Without question these 
amendments resulted from the recognition by the 
legislature and the people of the onerous strictures of 
the constitutional requirement of uniformity. 

The rigors of the uniformity clause have on occa- 
sion prevented the passage of socially desirable legis- 
lation; and to accomplish the ends sought, 
constitutional amendments permitting limited and 
defined exceptions to the rule have been enacted and 
ratified. Its purpose, however, is as worthy as it is nec- 
essary. It is "to protect the citizen against unequal, 
and consequently unjust taxation." Weeks v. City of 
Milwaukee (1860), 10 Wis. 186,201 (*242, "247). 

Do the tax freeze provisions of the Urban Rede- 
velopment Law violate the constitutional require- 
ment of uniformity. 

It was argued in the trial court that all that is re- 
quired by the constitutional uniformity clause is that 
there be a proper classification based upon substan- 
tial distinctions and that there only need be equality 
or uniformity within the class. This is an assumption 
that cannot be supported in light of this court's con- 
sistent interpretation of the uniformity provision. As 
we have recently said in State ex rel. Baker Mfg. Co. 
v. City of Evansville (1952), 261 Wis. 599, 609, 53 
N.W.2d 795,800: 

. . . it contends. . . that the requirement of 
uniformity is satisfied so long as there is uni- 
formity within the class. We do not consider 
this to be the law. 

We have also said that there can be but one class 
of property subject to tax, and that all others must be 
completely exempt. However, were this not a prop- 
erty tax, the classification approved by the trial court 
on the basis of reasonableness would be sufficient. . . . 

It is apparent from the face of the statute that in 
Sec. 66.409, Stats., we are dealing with a direct prop- 
erty tax and not some other kind of exaction, license. 
or imposition. Sec. 66.409(1) by its very terms: 

. . . exempt[s] real property. . . from any in- 
crease in any local tax over the maximum lo- 
cal tax. 

A perusal of the statutes reveals that during the 
period of the freeze, which cannot exceed thirty 
years, the tax on the property will be computed on a 
valuation that is determined by the assessed value 
just prior to its acquisition by the redevelopment cor- 
poration. For that length of time the owners are re- 
lieved of any tax based on an increment in value that 
might be attributable to the real estate itself and they 
are relieved of any tax that would result by virtue of 
an increase in value as the result of improvements or 
building on the property. Taxes are determined by 
valuation at the start of. or just prior to, the freeze pe- 
riod instead of by the application of the current as- 
sessed value each year as is required in respect to all 
other property. It is apparent that the property of the 
rcdevclopment corporation is subject to a portion of 
the property tax, but by a statutory concession it is not 
subject to all of the tax that would fall on other prop- 
erty of equal current value. It is partially exempt. 

For reasons that the legislature considered suffi- 
cient, the property of the redevelopment corporation 
is given preferential treatment and bears less of its 
tax burden on the true ad valorem basis than does 
other property. This law accomplishes its intended, 
but constitutionally prohibited, purpose-the un- 
equal taxation of property. Property taxes where such 
a freeze is in force are not uniform in their impact on 
property owners. Such lack of uniformity is accom- 
plished by a prohibited partial exemption from taxa- 
tion. While it may be conceded, as contended by 
respondent, that, if the law accomplishes its purpose, 
new building may be stimulated and the tax base 
broadened to the extent that at some time in the fu- 
ture other taxpayers not covered by the freeze might 
be benefited, nevertheless, the fact remains undis- 
puted and undisputable that, if redevelopment cor- 
porations arc assessed at a figure less than that which 
would be assigned to other &payers holding equally 
valuable property, other taxpayers will be paying a 
disproportionately higher share of local property 
taxes. This is not uniformity. 

Under the terms of Art. VIII, Sec. 1, of our con- 
stitution as it now exists and as it has been interpreted 
with consistency by this court, partial exemptions 
from taxation cannot be grantcd to urban redcvelop- 
ment corporations. 



Discussion Notes 

1. The Gottlieb case, as well as the whole ques- 
tion of differential property taxation to encourage 
certain activities, is ably discussed in David A. 
Myers, "Open Space Taxation and State Constitu- 
tions," Vanderbilt Law Review 33 (May 1980): 837. 

2. What would be the obvious solution for 
those supporting the Urban Redevelopment plan 
in Wisconsin? 

The rigid uniformity provisions wcre 
originally designed to prevent legislative 
abuses of the taxing power. . . . The open 
space amendments carve out certain cx- 
ceptions to these rules. At the samc time, 
however, the amendments confirm thc 
continuing viability of the concept o f  uni- 
formity by allowing spccific dcviations 
from operation of the rules. 

Myers, "Open Space Taxation." 838. 

3. See generally Wade J. Newhouse, Constitu- 
tional Uniformity and Equality in State Taxation 
(Buffalo: William S. Hein and Co., 2d Ed. 1984), 2 
vols.; Michael M. Bernard, Constitutions, Taxation 
and Land Policy (Lexington, Mass.: D.C. Hcath, 

Lcxington Rooks. 1979. 1980) 2 vols; William L. 
Matthcws, Jr.," The Function of Constitutional 
Provisions Requiring Uniformity in Taxation," 
Kentucky Law Revie~? 38 (1949-1950): 31,187.377. 

4. Statc constitutions may hinder attempts to 
remedy taxation schcmcs that violate other provi- 
sions of the constitution. In Buse v. Smith, 74 
Wis.2d 550,247 N.W.2d 141 (1976). thc Wisconsin 
Supreme Court held that reforms in thc system of 
funding public schools from propcrty tax revenues 
violatcd a constitutional rcquircmcnt that local 
tcwcs bc spcnt in thc locality where they are col- 
Icctcd. Scc gcncrally Comment. "Statc Constitu- 
tional Restrictions on School Finance Rcform: 
Buse v. Smith," Hurvurd LUM' KevleM' 90 (May 1977): 
1528. 

5. For trcatmcnt of spccific arcas of conccrn. 
sce Jacquclinc P. Hand, "Right-To-Farm Laws: 
Brcaking Ncw Ground in the Prcscrvation of 
Farmland," University of Pittsburgh Law Review 45 
(Wintcr 1984): 289; Dean T. Massey and Margaret 
T. Silvcr, "Propcrty 'Rax Inccntivcs for Implemcnt- 
ing Soil Conscrvation Programs Undcr Constitu- 
tional Taxing Limitations," Denver Law Journal 59 
(No. 3, 1982): 485. 

2. Property Tax Exemptions 

Lutheran Home, Inc. v. 
Board of County Commissioners of 

Dickinson County 
211 Kan. 270,505 P.2d 1118 (1973) 

PRAGER, Justice: 
This is an action brought by Lutheran Home, Inc. 

pursuant to K.S.A. 79-2005 to recover ad valorem 
real property taxes paid under protest. The basis of 
the claim is that plaintiff's property is used exclu- 
sively for charitable and benevolent purposes and 
therefore is exempt from taxation. Plain tiff's prop- 
erty consists of a tract of land on which is situated a 
nursing home owned and operated by the plaintiff 
corporation. . . . 

The facts in this case are not in dispute. Lutheran 
Home is a nonprofit corporation, organized and char- 
tered under the laws of Kansas. Although its name 
may indicate otherwise. Lutheran Home is not affili- 

ated with nor supported nor rcgulatcd by any rclig- 
ious body. . . . 

In 1964 whcn the nursing homc opcncd it was 
owned and operatcd by another corporation, Lu- 
theran United Home for the Agcd, Inc.. . . The stated 
purpose of thc new corporation Lutheran Home, Inc. 
was principally to own, lease, operate, maintain and 
administer nurslng homcs on a nonsectarian basis 
and to providc cldcrly pcrsons on a nonprofit basis 
with housmg fac~litics and services spccially designed 
to meet the physical, social and psychological needs 
of the aged, and contributc to their health, security, 
happincss and usefulness in longer living. . . . 

Thc art~clcs of incorporation of Lutheran Home, 
Inc. providc that on d~ssolution of the corporation af- 
ter thc paymcnt of all bills and accounts the remain- 
der of the property shall be converted to cash which 
shall be paid over to such charitable and educational 
organ~zations as shall be dcsignatcd by a vote of the 
trustees. The articles provide that they may be 
amended bya 213 vote of the trustees at any annual or 
special mceting. The articlcs furthcr prov~de for the 
adoption of bylaws by the trustees who may change 



them at their pleasure so long as they do not conflict 
with the articles. Article XI1 declares that no part of 
the net earnings of this corporation shall inure to the 
benefit of any private individual. Article XI1 of the 
corporation bylaws provides as follows: 

It is the intent and purpose of this corpo- 
ration and its Trustees that all services ren- 
dered and functions performed by the 
corporation except those rendered and per- 
formed for the United States or for any of its 
agencies, shall, at all times be handled on a 
cost of doing basis and without income or 
profit to the corporation or to its members as 
such, in order that any and all amounts re- 
ceived by the corporation from or in connec- 
tion with, such services or functions, over 
and above the cost thereof to the corpora- 
tion, shall at all times, belong to and be the 
exclusive property of the corporation. 

During 1969 and 1970 the corporation charged a 
monthly rate of $230 for each ambulatory resident; 
non-ambulatory residents were assessed an addi- 
tional $30 per month. At the time of the trial in 
March 1971 there had been an increase in the 
monthly rate to $260 per month for ambulatory resi- 
dents and $290 per month for non-ambulatory resi- 
dents. Residents who are on welfare are charged 
$300 per month which is paid by welfare funds. All 
residents of the facility are required to pay the 
monthly charge for services which is paid either from 
their own or family funds or by welfare. About half of 
the residents pay their own way and the other half re- 
ceive welfare assistance. At the trial Mrs. Kandt testi- 
fied that no patient had been evicted or asked to leave 
because he could not pay the monthly charge. She 
testified that there had been instances in the past 
where certain patients had not been able to pay and 
that debit is still on the books. There is nothing in the 
record to show that any resident has been admitted to 
the nursing home under an agreement to pay less 
than the going rate. There is nothing in the evidence 
to show that the lesser monthly charge is made by the 
Lutheran Home, Inc. than is made by other nursing 
facilities in the county. Residents are not required to 
pay an entrance fee to enter the home. 

Since the facts are undisputed, the case presents 
a pure question of law as to whether or not Lutheran 
Home is entitled to an exemption on the nursing 
home property under Article 11, Section 1, of the 
Kansas Constitution and K.S.A. 79-201. Under both 

the constitutional provision and the statutory provi- 
sion in order to be cntitlcd to an exemption, Lu- 
theran Home, Inc. has the burden to prove that the 
nursing home is used cxclusivcly for benevolent or 
charitable purposes. The parties in this case rely on 
many decisions of this court pertaining to tax exemp- 
tion for charitable and benevolent purposes. . . . We 
have considered all of those cases along with the 
many Kansas cases cited therein and the more recent 
case of Sigma Alpha Epsilon Fraternal Ass'n v. 
Board of County Comm'rs, 207 Kan. 514, 485, P.2d 
1297. All of these decisions recognize certain basic 
principles of law which are applied in cases of claimed 
exemption from taxation because of charitable use. 
These principles may be summarized as follows: 

(1) Constitutional and statutory provisions ex- 
empting propcrty from taxation are to be strictly con- 
strued. 

(2) Thc burden of establishing exemption from 
taxation is on the one claiming it. 

(3) The exemption from taxation depends solely 
upon the exclusive use made of the propcrty and not 
upon the ownership or the character, charitable or 
otherwise, of the owner. 

(4) The test of whether an enterprise is charita- 
ble for ad valorem tax purposes is whether its prop- 
erty is used exclusively to carry out a purpose 
recognized in law as charitable. 

(5) The question is not whether the property is 
used partly or even largely for the purposes stated in 
the exemption provisions, but whether it is used ex- 
clusively for those purposes. (Clements v. Ljungdahl, 
161 Kan. 274,278, 167 P.2d 603; State, ex rel., v. Se- 
curity Benefit Ass'n, 149 Kan. 384. 87 P.2d 560.) 

(6) The phrase "used exclusively" as contained in 
Section 1, Article 11, of the Kansas Constitution, was 
intended by the framers in the sense that the use 
made of property sought to be exempt from taxation, 
must be only, solely, and purely for the purposes 
stated in the Constitution, and without admission to 
participation in any other use. (Sigma Alpha Epsilon 
Fraternal Ass'n v. Board of County Comm'rs, supra.) 

The principles of law set forth above have gener- 
ally been accepted and followed in all of our deci- 
sions. The major problem presented in this case and 
in other cases of claimed exemption is whether or not 
a particular use of property falls within the definition 
of a use for charitable or benevolent purposes. In 
Mason v. Zimmerman, supra, we held that the term 
"benevolent" as used in the constitutional and statu- 
tory provisions, is entirely synonymous with "charita- 
ble." The trouble is that there has been and is a wide 
disagreement as to what constitutes a "charitable" 
use. 

The strict constructionist construes the word 
"charity" from the concept of the taxpayer citizen. 



Typical of this approach is the opinion in Washburn 
College v. Comm'rs of Shawnee Co., supra, decided 
in 1871. In that opinion Mr. Justice Brewer stated as 
follows: 

All property receives protection from 
the State. Every man is secured in the enjoy- 
ments of his own, no matter to what use he 
devotes it. This security and protection carry 
with them the corresponding obligation to 
support. It is an obligation which rests 
equally upon all. It may require military 
service in time of war, or civil service in time 
of peace. It always requires pecuniary sup- 
port. This is taxation. The obligation to pay 
taxes is co-extensive with the protection re- 
ceived. An exemption from taxation is a re- 
lease from this obligation. It is the receiving 
of protection without contributing to the 
support of the authority which protects. It is 
an exception to a rule, and is justified and 
upheld upon the theory of peculiar benefits 
received by the State from the property ex- 
empted. Nevertheless, it is an exception; and 
they who claim under an exception must 
show themselves within its terms. . . . (pp. 
348-349.) 

The more liberal approach to the problem is ex- 
emplified in our recent decisions in Topeka Presbyte- 
rian Manor v. Board of County Commissioners, 
supra, and Evangelical Village & Bible Conference, 
Inc. v. Board of County Commrs., supra. The ration- 
ale of this approach is that the word "charity" should 
be given a broad rather than a strict meaning. For ex- 
ample, charity is defined as a gift for some general 
public use or the accomplishment of some social in- 
terest or whatever proceeds from a sense of moral 
duty or feeling of kindness or humanity for the relief 
or comfort of another. 

The term "charity" in a legal sense is really a mat- 
ter of description rather than of precise definition 
and therefore a case involving a determination of that 
which is charitable must be decided upon its own par- 
ticular facts or circumstances. (Topeka Presbyterian 
Manor v. Board of County Commissioners, supra.) In 
recent years the principles of charitable exemption 
from taxation have been given close scrutiny and seri- 
ous consideration by both federal and state courts 
throughout this country. There has been an increas- 
ing trend toward the tightening of exemptions and a 
return to the more strict view. . . . 

We have reconsidered all of the Kansas decisions 
along with cases from other jurisdictions. We have 
concluded that the concept of "charity" as set forth in 
Mason v. Zimmerman, supra, should be applied in 
this case and in future litigation in this state. In Ma- 
son we said that "charity" is a gift to promote the wel- 

fare of othcrs in need, and "charitable," as used in the 
constitutional and statutory provisions, means in- 
tended for charity. In this sense charity involves the 
doing of something generous for other human beings 
who are unable to provide for themselves. To have 
charity there must be a gift from one who has, to one 
who has not. Unless there is a gift, there can be no 
charity. 

As pointed out above "charity" is sometimes 
used interchangeably with "benevolence" and "be- 
neficence" in describing good-will, or a helpful atti- 
tude or kindly acts, but "charity" is commonly 
understood more objectively as denoting gifts to the 
poor or positive steps taken to relieve distress and 
suffering of those unable to help themselves. It is the 
latter concept of "charity" and not the former, which 
is more consistent with our established rule that con- 
stitutional and statutory provisions which exempt 
property from taxation are to be strictly construed. 

We also are convinced that "bencvolent" as used 
in the constitutional and statutory provisions has the 
same meaning as "charitable" used in its objective 
sense of providing relicf to those unable to help 
themselves. Under this definition of the word "char- 
ity" the characteristics of an organized charity are 
that whatever it does for others it does free of charge, 
or, at least, so nearly free of charge as to make the 
charges nominal or negligible, and that those to 
whom it renders help or services are those who are 
unable to provide themselves with what the institu- 
tion provides for them, that is, they are legitimate 
subjects of charity. 

We recognize that this construction of the word 
"charity" is more restrictive than the liberal construc- 
tion given the term in Topeka Presbyterian Manor v. 
Board of County Commissioners, supra, and Evan- 
gelical Village and Bible Conference, Inc. v. Board of 
County Commissioners, supra. We believe, however, 
that such an interpretation is more fully in accord 
with the intent of the framers of the Kansas Constitu- 
tion as exprcsscd in Article 11, Section 1 and the in- 
tent of the legislatureas set forth in K.S.A. 79-201. In 
view of the strict construction adopted here we, of ne- 
cessity, overrule Topeka Presbyterian Manor v. 
Board of County Commissioners, supra; Evangelical 
Village and Bible Confercnce, Inc. v. Board of 
County Commrs., supra, and other decisions of this 
court contrary to our holding here. 

When we turn to the factual circumstances 
shown in this case we have no hesitancy in holding 
that the Lutheran Home is not entitled to an exemp- 
tion from taxation under the charitable exemption 
provisions of the Kansas Constitution and K.S.A. 
79-201.. . . 



Discussion Notes 

1. Could the Kansas legislature provide for a 
different result by statute? See Jasper v. Mease 
Manor, Znc., 208 So.2d 821 (Fla. 1968); Note, 
"Property Tax Exemptions Under Article VII, 
Section 3(a) of the Florida Constitution of 1968," 
University of Florida Law Review 21 (Spring 1969): 
649-50. Review the materials in Chapter 5, Sec- 
tion I. 

2. See generally, Peter Swords, Churituble 
Real Property Tax Exemptions in New York State: 

Menace or Measure of Sociul Progress? (New York: 
Association of the Bar of the City of New York, 
1981); William R. Ginsberg, "The Real Property 
Tax Exemption of Nonprofit Organizations: A 
Perspective," Temple Law Quarterly 53 (No. 2, 
1980): 291; Walter G. Farr. Jr., "The Property Tax 
As an Instrument for Economic and Social 
Change," The Urbun L u ~ y e r  9 (Summer 1977): 447; 
Note, "State and Local Industrial Location Incen- 
tives: A Well-Stocked Candy Store," The Journal of 
Corporation Law (Spring 1980): 517. 

3. Uniformity in Nonproperty Tax Matters 

Amidon v. Kane 
444 Pa. 38,279 A. 2d 53 (1971) 

ROBERTS, Justice 
In this consolidated appeal, we are asked to re- 

view a May 20, 1971 decree of the Commonwealth 
Court dismissing three separate complaints in equity 
challenging the constitutionality of the recently en- 
acted Personal Income Tax provided by Article I11 of 
the Tax Reform Code of 1971, adopted March 4, 
1971, Act No. 2, 72 P.S. Sec. 7101 et seq. 

The various plaintiff-appellants advance four ar- 
guments in support of their claims that the Personal 
Income Tax is repugnant to the Pennsylvania Consti- 
tution. . . . And finally, it is argued that the tax ignores 
the mandate of Article VIII, Section 1 that "[a]ll 
taxes shall be uniform, upon the same class of sub- 
jects, within the territorial limits of the authority levy- 
ing the tax, . . ." 

After careful and considerable study, we con- 
clude that the tax in question offends the constitu- 
tional requirement of uniformity and that it is for this 
reason invalid. 

Preliminarily, it is noted that we are not unmind- 
ful of the fiscal problems and difficulties besetting 
the Commonwealth. We must at the same time, how- 
ever, emphasize that our awareness and full appre- 
ciation of these problems cannot in any way enlarge 
or otherwise affect our limited constitutional role in 
this adjudication. 

The selection of subjects for taxation, their clas- 
sification, and the method of collection are legislative 
matters. Jones and Laughlin Tax Assessment Case, 
405 Pa. 421, 175 A.2d 856 (1961). Thus. this Court 

may not considcr thc wisdom of a challenged tax or 
the purpose of its enactment. Blauner's, Inc. v. Phila- 
delphia, 330 Pa. 342, 198 A. 889 (1938). So long as a 
statute is constitutional, the Legislature is the sole 
judge of its necessity or expediency and a court can- 
not refuse to enforce it on any ground that it is unjust, 
unwise, inexpedient, obsolete or contrary to any sup- 
posed policy or custom. . . . 

Conversely, however, we cannot deem a legisla- 
tive enactment constitutional merely because it may 
seem in our view to be just, expedient, necessary or 
wise, or because it enjoys unanimous popular sup- 
port. The Constitution is in matters of state law the 
supreme law of this Commonwealth to which all acts 
of the Legislature and of any governmental agency 
are subordinate. . . and it is our duty and responsibil- 
ity to consider only whether the legislation meets or 
violates constitutional rcquirernents. Stander v. Kel- 
ley, 433 Pa. 406, 250 A.2d 474 (1969). Accordingly, 
quite aside from the instant tax's possible social, eco- 
nomic or other merit, we must determine whether it 
satisfies the constitutionally mandated standard of 
uniformity. 

The Pcrsonal Income Tax contained in Article I11 
of the Tax Reform Codc of 1971 operates as follows: 

Scction 305 of the Codc purports to im- 
pose a tax "[flor the privilege of receiving, 
earning or otherwise acquiring income from 
any source whatsoever. . . ." However, the 
annual tax of 3.5% is lcvied not upon all in- 
come "from any source whatsoever" but 
rather only upon "the taxable income of the 
taxpaycr." "Taxable income" is defined in 
Scction 302(q) to mean with a few specific 
variations "the samc as 'taxable income' as 
defined in the Internal Revenue Code. . . ." 



The concept of taxable income in the Internal 
Revenue Code is of course an artificial construct, in 
many ways far removed from the common and ordi- 
nary meaning of the term income. For example, in- 
come derived from gifts and inheritances, interest on 
the obligations of a state or political subdivision, con- 
tributions by employers to employee health and acci- 
dent plans, and the first one hundred dollars received 
by a taxpayer as dividends from domestic corpora- 
tions is all specifically excludable from taxable in- 
come. In addition, the Internal Revenue Code 
permits the deduction of myriad items from actual or 
gross income in order to compute taxable income. 
Some of the more common and well known examples 
of such deductions are real estate taxes, interest on 
real estate mortgages and other personal financing, 
alimony payments, and various other state and local 
taxes5 

After defining taxable income in terms of the 
federal tax base, the Tax Reform Code of 1971 pro- 
vides four types of tax credits. Section 316 allows a 
credit for income taxes imposed by another state, 
Section 317 provides a similar credit for 30% of cer- 
tain local taxes, and Section 318 deals with a credit for 
taxes paid by a trust on accumulated income. Finally, 
Section 319 sets out a variable schedule of "vanishing 
tax credits" for the benefit of individuals whose state 
taxable income does not exceed $9,900. 

Does then the foregoing scheme of taxation con- 
form to the requirements of the Uniformity Clause? 

The constitutional imperative of uniformity in 
the imposition of taxes has remained unchanged 
since its first adoption in the Pennsylvania Constitu- 
tion of 1874.8 Article XI, Section 1 of that constitu- 
tion directed without qualification that: 

1928,Q and the May, 1967 referendum submitted to 
the people of Pennsylvania concerning whether a 
constitutional convention would be called specifically 
provided that the convention would not revise that 
portion of the constitution. Likewise, the constitu- 
tional convention enabling act stated in no uncertain 
terms that ". . . nor shall that part of Article IX, Sec- 
tion 1 of the Constitution providing that: 'All taxes 
shall be uniform. . .' be modified, altered or changed in 
any respect whatsoever." Act of March 16,1967, P.L.2, 
Sec. 7, [I9671 Pa. Laws 7. (Emphasis added.) 

In addition to its unbroken historical continuity, 
the constitutional standard of uniformity also pos- 
sesses widespread and far reaching application. 
While some other jurisdictions adhere to the view 
that uniformity applies only to property taxes,lO our 
particular constitutional mandate that "[all1 taxes 
shall be uniform . . ." is quite clear, and it is settled 
that this mandate applies to all species of taxes. As 
was stated in Saulsbury v. Bethlehem Steel Com- 
pany, 413 Pa. 316, 196 A.2d 664 (1964): 

The question of whether or not the 
constitutional requirement of uniformity 
applies to a particular kind of tax depends 
upon the peculiar wording of the require- 
ment itself. The Pennsylvania Constitution 
specifically states that 'All taxes shall be 
uniform, upon the same class of subject.' 
(Emphasis supplied). This language is as 
broad and comprehensive as it could pos- 
sibly be and must necessarily be construed 
to include all kinds of taxes, be they in 
the nature of property or excise levies. 
The Pennsylvania constitutional provision 

All taxes shall be uniform, upon the is all inclusive and is clearly not limited to 
same class of subjects, within the territorial requiring uniformity on property taxes 
limits of the authority levying the tax, and alone. . . . 
shall be levied and collected under general 
laws. It is thus quite clear that the instant tax must satisfy 

Legislative proposals to amend the Uniformity the requirement of uniformity. 
Clause were rejected by the electorate in 1913 and The substantive content of the Uniformity 

Clause is of course less susceptible to precise defini- 
tion than is the scope of its application. However, cer- 

5Many of the deductions and exemptions allowed by federal tain general principles are well established. As this tax law are unrelated to considerations of revenue raising or 
equalization of the tax burden; they pertain instead to the Court declared in the Allentown School District 
furtherance of various national non-tax ~olicies. . . . Mercantile Tax Case. 370 Pa. 161. 87 A.2d 480 
8Prior to 1874 there had been noexpress itate constitutional (1952): 
provision on the power to tax other than the Bill of Rights 
with its implication "against all unjust, unreasonable and 
palpably unequal exactions under any name or pretext." 
Washington Avenue, 69 Pa. 352, 363 (1871); Hammett v. gKelley v. Kaloclncr, 320 Pa. 180,192,181 A. 598,603 (1935); 
Philadelphia, 65 Pa. 146 (1869); see Note, The Pennsylvania see Callender. The Constitution-Should It Be Revised? 29 
Constitutional Requirement of Uniformity in Taxation, 87 Pa.B.A.Q. 205 (1958). 
U.Pa.L.Rev. 219 (1938). lOCoolcy on Taxation, Sec. 267 (4th ed. 1924). 



[The Uniformity Clause] means that the 
classification by the legislative body must be 
reasonable and the tax must be applied with 
uniformity upon similar kinds of business or 
property and with substantial equality of 
the tax burden to all members of the same 
class. . . . 

Uniformity requires substantial equality 
of tax burden . . . . While taxation is not a 
matter of exact science and perfect uniform- 
ity and absolute equality in taxation can 
rarely ever be attained, Wilson v. Philadel- 
phia, 330 Pa. 350,352,198 A. 893, the impo- 
sition of taxes which are to a substantial 
degree unequal in their operation or effect 
upon similar kinds of business or property, 
or upon persons in the same classification, is 
prohibited: Cf. Com. v. Overholdt and Co., 
Inc., 331 Pa. 182,190-91,200 A. 849; Pollock 
v. Farmers' Loan and Trust Co., 157 U.S. 
429, 599, 15 S.Ct. 673,39 L.Ed. 759. More- 
over while reasonable and practical classifi- 
cations are justifiable, where a formula or 
method of computing a tax will, in its opera- 
tion or effect, produce arbitrary or unjust or 
unreasonably discriminatory results, the 
constitutional provision relating to uniform- 
ity is violated. Turco Paint & Varnish Co. v. 
Kalodner, 320 Pa. 421, 184 A. 37; Hans 
Rees' Sons v. State of North Carolina, 283 
U.S. 123, 51 S.Ct. 385, 75 L.Ed. 879. 

We may aptly repeat what was said by 
(former Chief) Justice Maxey in Com. v. 
Overholdt & Co., Inc., 331 Pa., supra, page 
191,200 A. at page 853. 'A tax to be uniform 
must operate alike on the classes of things or 
property subject to it. . . .' 

Id. at 167-168, 170, 87 A.2d at 483, 484. 

In addition to these general principles, two prior 
decisions of this Court are particularly pertinent to 
our disposition of this appeal. 

The first of these, Kelley v. Kalodner, 320 Pa. 
180, 181 A. 598 (1935), involved a 1935 Pennsylvania 
statute imposing an annual tax upon the entire net in- 
come of Pennsylvania residents and upon net income 
received by nonresidents from property owned or 
from any business or occupation carried on in the 
Commonwealth. That act authorized many exemp- 

tions for purposes of calculating "gross income" and 
numcrous dcductions for the computation of "net in- 
come." It likewise sought to enact a standard deduc- 
tion for living cxpcnses ($1,000 in the case of single 
persons and $1,500 in the casc of married persons 
and heads of households), and an additional $400 de- 
duction for each dcpendent under the age of eight- 
een. The tax was then imposed upon net income at a 
graduated rate: incomes under five thousand dollars 
were taxed at 2%: incomes between five and ten 
thousand dollars at 2.5%; incomes between ten and 
twenty-five thousand dollars at 3%; etc. 

Reasoning as follows, this Court declared the tax 
invalid: 

Thc question thcn arises, docs the act 
fulfill the rule of uniformity prescribed by 
the Constitution. Plaintiffs contend it does 
not, and for several reasons. The first is that 
the provision exempting from taxation those 
persons whose incomes fall below $1,000 or 
$1,500, depending upon whether they are 
single or married, shows upon its face a lack 
of uniformity. There can be no doubt that 
thcse exemptions were inserted for the pur- 
pose of putting the burden of the tax upon 
those most ablc to bear it, but it results in tax- 
ing those whose incomes arise above a stated 
figure merely because the Legislature believes 
their incomes are suficiently great to be taxed. It 
is obvious that the application of the tax is not 
uniform. . . . 

Moreover, the tax is in violation of the 
uniformity clause in its application to the 
persons whose incomes fall within the vari- 
ous brackets designated in the act. . . . 

320 Pa. at 188-89, 181 A. at 602 (emphasis added). 

The Kcllcy decision, in othcr words, clearly involved 
an alternative holding: thc tax was deemed constitu- 
tionally deficient both because of the personal ex- 
emptions and because of the graduated rate. 

The sccond of thc two decisions most significant 
to the instant case is Saulsbury v. Bethlehem Steel 
Company, supra, dccidcd in 1964. In that case we 
ruled that an "occupation and occupational privilege 
tax" which exempted individuals with an annual in- 
come of less than $600 transgressed the limits of uni- 
formity. In so holding, this Court reaffirmed the rule 
of Kcllcy v. Kalodner and largely on the basis of that 
decision concludcd that: 

Ila tax is lcvicd on an occupational privi- 
Icge, it must apply to all who share the privi- 



lege. Part of the class may not bc excused, 
regardless of the motive behind the action. 
(emphasis added). 

413 Pa. at 320, 196 A.2d at 666 

It is true that the challengers of the constitution- 
ality of state or local taxation bear a heavy burden in 
their efforts to overturn such Icgislation. See, e.g., 
Commonwealth v. Life Assurance Company of Penn- 
sylvania, supra, 419 Pa. 376-77.214 A.2d at 214. Nev- 
ertheless, in comparing the taxing schemcs in Kelley 
and Saulsbury with that involved in the instant casc. 
the conclusion is unescapable that the personal in- 
come tax presently challenged violates uniformity. 
Although the Tax Reform Code of 1971 purports to 
impose a flat 3.5% tax upon "taxable incomc," thc 
concept of "taxable income" already rcflccts thc fcd- 
eral personal exemptions for the taxpaycr and his 
qualified dependents. . . . Thus, built-in to the Tax 
Reform Code of 1971 are exactly the same elements of 
nonuniformity as were condemned in both Kclley und 
Saulsbury. 

EAGEN, Justice (dissenting) 
Neither from my understanding of thc Uniform- 

ity Clause, nor from past decisions by our Court in 
this area of law nor indeed from the reasoning of the 
majority am I inexorably lcd to conclude that the gcn- 
eral features of the Personal Income Tax . . . violate 
Article VIII, Sec. 1 of the Pennsylvania Constitution 
and for this reason I am compelled to dissent. 

In 1935 this Court answered with a resounding 
NO the question of whether Pennsylvania could en- 
act a graduated personal income tax which would 
comport with the Uniformity Clause of the Taxation 
and Finance Article of the Constitution. Kellcy v. 
Kalodner, 320 Pa. 180,181 A. 598 (1935). But just as 
importantly we did not say that thc Legislature could 
never enact any form of income tax. The injunction 
was simply that the constitutional mandate of uni- 
formity must be observed. 

My review of the decisions of this Court encour- 
ages me in the conclusion that the Legislature in 
framing Article 111 of the Tax Reform Code has rc- 
mained faithful to the constitutional guidelines and 
nice distinctions of the concept of uniformity as set 
down by this Court. 

At the outset it might be helpful for purposes of 
clarity and comparison to review briefly the majority's 
position. It is their contention that although the Tax 
Reform Code of 1971 purports to imposc a flat 3.5 
percent tax on taxable income, the concept of 'tax- 
able income' already reflects the federal personal ex- 
emptions for the taxpayer and his quald~cd 

dcpcndcnts and hcncc cmbodics exactly the same 
elcmcnts of nonuniformity as were condemned in 
Kelley v. Kolodncr, supra, and Saulsbury v. Beth- 
lchcm Stccl Company, 413 Pa. 316, 196 A.2d 664 
(1964). "The effcct of thc Pcrsonal Income Tax. . . is 
cntircly nonuniform by imposing differing tax bur- 
dens upon persons cnjoying idcntical privileges." 
[Opinion of the Majority, page 621. 

The rejoinder to this position is that thc Legisla- 
ture in rcsorting to thc fcdcral system for its tax base 
in the prcscnt instancc acted in no wise differently 
than it did in imposing the Corporate Net IncomeTax 
Act of 1935. 72 P.S. 3420a ct scq.. a taxing statute 
which was uphcld by this Court in 'I'urco Paint & Var- 
nish Company v. Knlodncr, 320 Pa. 421, 184 A. 37 
(1936) and again in Commonwealth v. Warncr Bros. 
l'hcatrcs, Inc., 345 1%. 270. 27 A.2d 62 (1942). 

7'hc contcntion in the ?irrco Puint und Varnish 
Company casc was that thc corporate net income tax 
could not bc uniform because of the process by which 
net income wus determined. 

Dcspitc thc fact that pcrmittcd dcductions from 
gross income might vary drastically with respect to 
corporations having the same gross income and 
thcrcforc rcsult in widcly varying taxable nct income, 
our Court didnot find this usc of nct income returned 
to and asccrtaincd by the Fcdcral Govcrnmcnt as a 
Pennsylvania tax basc to bc violative of the Uniform- 
ity Clausc. As Mr. Ch id  Justicc Kcphart wrote: 

PlaintiSl has not pointcd to a single pro- 
vision of thc act which would demonstrate a 
lcgislativc intent to impose a gradcd income 
tax. The ratc uscd. 6 pcrccnt, is the same for 
all corporations. The tax base to which this 
ratc is to be applied is also identical. It is the 
net incomc attributable to this state. It cer- 
tainly should bc axiomatic that the same im- 
post, whcn applicd to the same subject 
mattcr, docs not make the tax gradcd simply 
because of the fact that one association, 
owning more of thc particular taxable sub- 
ject matter than another, pays, on this ac- 
count, a greater sum total o f  tax. 

320 Pa. at 426. 184 A. at 40. 

A compclling question now arises: If a federally 
determined base (and one frcightcd with exemptions 
anddcduct~ons)is held to mcct the constitutional test 
of uniform~ty in the instance of the corporate net in- 
come tax, why docs not thc same hold true for the 
personal income tax; how does it come to pass that 
thc base of thc latter tax is so fatally dcfcctive? 
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Discussion Notes 

era1 constitutional grounds, in First Nutionul Bunk 1. The Pennsylvania Court states that the 
"substantive content of the Uniformity Clause is 

of Boston v. Bellotti. 435 U.S. 765 (1978). 
3. In Stute ex re/. Hurvey v. Morgan, 139 N.W. 2d 

of course less susceptible to precise definition 5S5 (Wis. 1966) Wisconsin Supreme court up- 
than is the scope of its application." 444 Pa. at 48, held state ,,reakcrw tax rclicf leg- 
279 A.2d at 59. What does this mean? islation in the fhcc of a uniformity clause chal- 

2. Massachusetts proposed an to lenge. Circuit breaker legislation provides for state 
its constitution that would have permitted a gradu- rebates or credits to persons whose local property 
ated personal income tax, seeking to w x o m e  a taxes exceed a certain portion of their income. The 
limitation similar to that recognized in Amidon v. court held such legislation was not really a "tax" 
Kane. Its attempt to limit corporate spending to in- bill, but rather a welfare-type police power meas- 
fluence the referendum was struck down, on fed- urc. 
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4. The "Tax Revolt" and State Constitutions 
The famous Proposition 13 was an initiated 

amendment which created Article 13A of the Cali- 
fornia Constitution, adopted in June, 1978. It has 
been amended several times since then. 

California Constitution, Article XI11 A. 
Tax Limitation 

Section 1. Ad Valorem tax on real property; 
maximum amount; application 

Section 1. (a) The maximum amount of any ad 
valorem tax on real property shall not exceed one 
percent (1%) of the full cash value of such property. 
The one percent (1%) tax to be collected by the coun- 
ties and apportioned according to law to the districts 
within the counties. 

(b) Thc limitation provided for in subdivision (a) 
shall not apply to ad valorem taxes or special assess- 
ments to pay the interest and redemption charges on 
(1) any indebtedness approved by the voters prior to 
July 1, 1978, or (2) any bonded indebtedness for the 
acquisition or improvement of real property ap- 
proved on or after July 1, 1978, by two-thirds of the 
votes cast by the voters voting on the proposition. 

Section 2. Full Cash value; reassessment; newly 
constructed property; seismic safety; value of re- 
placement dwelling; full cash value base; change in 
ownership; family transfers 

Section 2. (a) The full cash value means the 
county assessor's valuation of real property as shown 
on the 1975-76 tax bill under "full cash value" or. 
thereafter, the appraised value of rcal property when 
purchased, newly constructed, or a change in owner- 
ship has occurred after the 1975 assessment. All rcal 
property not already assessed up to the 1975-76 full 
cash value may be reassessed to reflect that valu- 

atwn. For purposes of this section, "ncwly-con- 
strutted" docs not include rcal property which is 
reconstructed after a disaster, as declared by the 
Governor. whcre the fair market value of the real 
property, as reconstructed, is comparable to its fair 
market value prior to the disaster. Also, the term 
"newly constructed" shall not include the portion of 
reconstruction or improvement to a structure, con- 
structed of unreinforced masonry bearing wall con- 
struction, necessary to comply with any local 
ordinance relating to seismic safety during the first 15 
years following that reconstruction or improvement. 

However, the Legislature may provide that un- 
der appropriate circumstances and pursuant to defi- 
nitions and procedures established by the 
Legislature, any person over the age of 55 years who 
resides in property which is cl~gible for the homeown- 
er's exemption undcr subdivision (k) of Section 3 of 
Article XI11 and any implementing lcgislation may 
transfer the base year value of thc property entitled 
to exemption, with thc adjustments authorized by 
subdivision (b), to any replacement dwelling of equal 
or lesser value located within the same county and 
purchascd or newly constructed by that pcrson as his 
or her principal residcnce within two years after the 
sale of the original property. For purposcs of this sec- 
tion, "any pcrson over the age of 55 years" includes a 
married couple one member of which is over the age 
of 55 years. For purposcs of this section. "replace- 
ment dwelling" means a building, structure, or other 
shelter constituting a place of abode, whether real 
property or personal property, and any land on which 
it maybe situated. For purposes of this section, a two- 
dwelling unit shall be considered as two separate sin- 
gle-family dwellings. This paragraph shall not apply 
to any replacement dwelling which was purchased or 
newly constructed prior to the effective date of this 
paragraph. 



(b) The full cash value base may reflect from year 
to year the inflationary rate not to exceed 2 percent 
for any given year or reduction as shown in the con- 
sumer price index or comparable data for the area 
under taxing jurisdiction, or may be reduced to reflect 
substantial damage, destruction or other factors 
causing a decline in value. 

(c) For purposes of subdivision (a), the Legisla- 
ture may provide that the term "newly constructed" 
shall not include both of the following: 

(1) The construction or addition of any 
active solar energy system. 

(2) The construction or installation of 
any fire sprinkler system, other fire extin- 
guishing system, fire detection system, or 
fire-related egress improvement, as defined 
by the Legislature, which is constructed or 
installed after the effective date of this para- 
graph. 

(d) For purposes of this section, the term 
"change in ownership" shall not include the acquisi- 
tion of real property as a replacement for comparable 
property if the person acquiring the real property has 
been displaced from the property replaced by emi- 
nent domain proceedings, by acquisition by a public 
entity, or governmental action which has resulted in a 
judgment of inverse condemnation. The real prop- 
erty acquired shall be deemed comparable to the 
property replaced if it is similar in size, utility, and 
function, or if it conforms to state regulations defined 
by the Legislature governing the relocation of per- 
sons displaced by governmental actions. The provi- 
sions of this subdivision shall be applied to any 
property acquired after March 1, 1975, but shall af- 
fect only those assessments of that property which oc- 
cur after the provisions of this subdivision take effect. 

(e) Notwithstanding any other provision of this 
section, the Legislature shall provide that the base- 
year value of property which is substantially damaged 
or destroyed by a disaster, as declared by the Gover- 
nor, may be transferred to comparable property, 
within the same county, that is acquired or newly con- 
structed as a replacement for the substantially dam- 
aged or destroyed property. 

This subdivision shall apply to any comparable 
replacement property acquired or newly constructed 
on or after July 1, 1985, and to the determination of 
base-year values for the 1985-86 fiscal year and fiscal 
years thereafter. 

(f) For the purposes of subdivision (e): 

(1) Property is substantially damaged or 
destroyed if it sustains physical damage 
amounting to more than 50 percent of its 
value immediately before the disaster. Dam- 
age includes a diminution in the value of 
property as a result of restricted access 
caused by the disaster. 

(2) Replacement property is compara- 
ble to the property substantially damaged or 
destroyed if it is similar in size, utility, and 
function to the property which it replaces, 
and if the fair market value of the acquired 
property is comparable to the fair market 
value of the replaced property prior to the 
disaster. 

(g) For purposcs of subdivision (a), the terms 
"purchased" and "change in ownership" shall not in- 
clude the purchase or transfer of real property be- 
tween spouses since March 1,1975, including. but not 
limited to, all of the following: 

(1) Transfers to a trustee for the benefi- 
cial use of a spousc, or the surviving spouse 
of a deceased transferor, or by a trustee of 
such a trust to the spouse of the trustor. 

(2) Transfers to a spousc which take ef- 
fect upon the death of a spouse. 

(3) Transfers to a spouse or former 
spouse in connection with a property settle- 
ment agreement or decree of dissolution of a 
marriage or legal separation. 

(4) The creation, transfer, or termina- 
tion, solely between spouses, of any co-own- 
er's interest. 

(5) The distribution of a legal entity's 
property to a spouse or former spouse in ex- 
change for the interest of the spouse in the 
legal entity in connection with a property 
settlement agreement or a decree of dissolu- 
tion of a marriage or legal separation. 

(h) For purposes of subdivision (a), the terms 
"purchased" and "change of ownership" shall not in- 
clude the purchase or transfer of the principal resi- 
dence of the transferor in the case of a purchase or 
transfer between parents and their children, as de- 
fined by the Legislature, and the purchase or transfer 
of the first $1,000,000 of the full cash value of all 
other real property between parents and their chil- 
dren, as defined by the Legislature. This subdivision 
shall apply to both voluntary transfers and transfers 
resulting from a court order or judicial decree. 

(i) Unless specifically provided otherwise, 
amendments to this section shall be effective for 



change of ownerships which occur, and new construc- 
tion which is completed, after the effective datc of 
the amendment. 

Section 4. Special taxes: imposition 

Section 4. Cities, counties and special districts, by 
a two-thirds vote of the qualified electors of such dis- 
trict, may impose special taxes on such district, except 
ad valorem taxes on real property or a transaction tax 
or sales tax on the sale of real property within such 

Scction 5.  Effcctivc datc of article 

Scction 5. This article shall take effect for the tax 
year beginning on July 1 following the passage of this 
Amendment, except Scction 3 which shall become ef- 
fective upon the passagc of this article. 

Scction 6. Scverability 

Scction 6. If any scction, part, clause, or phrase 
hereof is for any reason held to be invalid or unconsti- 
tutional, the remaining sections shall not be affected 

City, County or special district. but will remain in full force and effect. 

I Discussion Notes 
1. Proposition 13 was upheld against a varicty 

of constitutional attacks, many of which had to do 
with the procedure by which it was adopted. 
Amador Valley Joint Union High School Dist. v. 
Board of Equalization, 22 Cal. 3d 208. 583 P.2d 
1281 (1978). See generally. George Lefcoe and 
Barney Allison, "The Legal Aspects of Proposi- 
tion 13: The Amador Valley Case," Southern 

City and County of San Francisco 
v. Farrell 

32 CaI. 3d 47, 648 P.2d 935 (1982) 

MOSK, Justice. 
In 1978, the voters adopted Proposition 13 (now 

art. XIIIA of the Const.) which places limitations on 
the taxation powers of state and local government. 
Section 4 provides, "Cities, counties and special dis- 
tricts, by a two-thirds vote of the qualified electors of 
such district, may impose special taxes on such dis- 
trict, except ad valorem taxes on real property or a 
transaction tax or sales tax on the sale of real property 
within such City, County or special district." 

In our recent decision in Los Angeles County 
Transportation Commission v. Richmond (1982) 31 
Cal.3d 197, 182 Cal. Rptr. 324,643 P.2d 941, we in- 
terpreted the effect of this provision as it applies to 
"special districts," holding that as used in Section 4 
that term encompasses only entities empowered to 
levy a property tax. The present action involves the 
meaning of another term used in Section 4: the issue 
is whether a payroll and gross receipts tax, the pro- 
ceeds of which are placed into a city's general fund to 
be used for general governmental expenditures, con- 
stitutes a "special tax" so that a two-thirds vote of the 
electors is required in order to adopt such a tax. 

Prior to March 28,1980, San Francisco, a charter 
city and county, imposed on businesses operating in 
the city a tax of 1.1 percent on payrolls or gross re- 

Culiforniu Law Heview 53 (Novcmbcr 1979): 173. 
2. Docs Proposition 13 rcad likc constitutional 

language? Why would it be put into the constitu- 
tion? 

3. Docs a constitutional provision likc Propo- 
sition 13 leave much room for judicial interprcta- 
tion? Rcad thc ncxt case with that qucstion in 
mind. 

ccipts. The procccds of the tax were to be used for 
general revenue purposes. On April 1. 1980, ordi- 
nances increasing the tax rate to 1.5 percent became 
effective. These increases were to expire on June 30, 
1980, but prior to that date, the board of supervisors 
placed on the election ballot an initiative measure 
proposing to extend the expiration date. The voters 
approved the extension by a majority vote of 55 per- 
cent on June 3. 1980. 

On May 29,1980, the mayor approved a request 
for a supplemental appropriation of $1.1 million by 
the department of health to pay for improvement of 
the elevator system at the municipally owned Laguna 
Honda Hospital. The request specified that the ap- 
propriation was to come from the proceeds of the in- 
creases in the payroll and gross receipts taxes. 

Respondent Farrell, the city's controller, re- 
fused to certify that funds were available for the pro- 
posed expenditure. He asserted that the increased 
tax adopted by the voters constitutcd a "special tax" 
as defined in Article XIIIA, Scction 4 of the Constitu- 
tion, and it had not been lawfully collected because 
its imposition was not approved by two-thirds of the 
electorate, as required by that section. . . . 

In claiming that the imposition of an increase in 
the payroll and gross receipts taxes docs not require a 
two-thirds vote of the electorate, the city makes two 
basic arguments. It claims that Section 4 does not ap- 
ply to charter cities. In thc alternative, it argues that 
the term "spccial taxcs," as used in that provision, ap- 
pl~cs only to taxcs carmarked for a specific purpose, 
and that since the payroll and gross receipts taxes at 
issue here are not so dcsignatcd, their imposition is 



not subject to the two-thirds vote requirement. We 
shall conclude that the city prevails as to the second 
of these assertions. 

The rules of construction applicable to constitu- 
tional initiatives were set forth in detail in Amador 
Valley Joint Union High School District v. State Board of 
Equalization (1978) 22 Cal.3d 208, 219, 245-246, 149 
Cal. Rptr. 239, 583 P.2d 1281, and it is not necessary 
to repeat them in detail here. In that decision, we up- 
held the constitutionality of various provisions of Ar- 
ticle XIIIA, and in doing so we applied the familiar 
rules that an initiative measure should reccive a prac- 
tical construction, that its literal language may be dis- 
regarded to avoid absurd results and to fulfill the 
intent of the framers, and that ambiguities in the 
wording of the measure may be clarified by reference 
to the material presented to the voters in the ballot 
pamphlet and the contemporaneous construction of 
the measure by the Legislature. 

We expanded on thesc general propositions in 
Richmond with a qualification applicable specifically 
to a provision which, like section 4, requires a two- 
thirds vote for the adoption of a tax measure. The 
Richmond case involved the adoption of a sales and 
use tax by the Los Angeles County Transportation 
District. Prior to the enactment of Article XIIIA, the 
Legislature had authorized the district to adopt such 
a tax for the purpose of improving public transit, 
upon a majority vote of the electors who voted in the 
election; the district had no authority to enact a prop- 
erty tax. The tax was approved by a majority but less 
than two-thirds of the voters after the effective date 
of the constitutional amendment. We held that the 
tax was valid despite the absence of a two-thirds fa- 
vorable majority because the language of the section 
and extrinsic aids to its construction indicated that 
the term "special districts" in section 4 referred only 
to those entities authorized to levy a property tax. 

In reaching this conclusion, we held that, while 
the requirement for a two-thirds vote as a condition 
for adoption of a tax is not unconstitutional (see Gor- 
don v. Lance (1971)403 U.S. 1.6.91 S.Ct. 1889,1892, 
29 L.Ed.2d 273), the language of scction 4 must be 
strictly construed and ambiguities therein resolved so 
as to limit the measures to which the two-thirds re- 
quirement applies. In this connection, we reasoned 
that the two-thirds vote requirement in section 4 is in- 
herently undemocratic; the requirement was im- 
posed by a simple majority of the voters throughout 
the state upon a local entity to prohibit a majority 
(but less than two-thirds) of the voters of that entity 
from taxing themselves for programs or services 
which would benefit largely local residents; and the 
sales tax in issue in that case unlike the levy in Gor- 
don, did not result in "committing. . . the credit o f .  . . 
generations yet unborn." (31 Cal.3d at pp. 203-205, 
182 Cal. Rptr. 324, 643 P.2d 941.) 

Two additional observations we made in Rich- 
mond are relevant to the present case: We recognized 
that section 4 is ambiguous in various respects, and 
that, although its language is framed affirmatively so 
as to authorize local entities to adopt "special taxes," 
it is actually a limitation on the enactment of such 
taxes because it requires a two-thirds vote for their 
approval. 

With this background, we turn to the meaning of 
thc term "special taxes" in scction 4. The city claims 
that these words refer to a tax whose proceeds are 
used for a spccial purpose, while Farrell asserts that 
they refer to additional or supplemental taxes other 
than those speci.fically exccpted. 

There can be no doubt that the term "special 
taxes" is ambiguous in thc sense that it has been in- 
terpretcd to mean different things in different con- 
texts. One mcaning frcqucntly attributed to it by 
cases and statutcs is a tax "collected and carmarked 
for a spccial purpose, rathcr than bcing deposited in a 
general fund." . . . 

Farrell, relying on some of a number of diction- 
ary definitions of the word "special" as "supplemen- 
tal to the regular" (Webstcr's 3d New Internat. Dict. 
(3d ed. 1971), "additional" or "extra" (Funk & Wag- 
nall's Standard College Dict. (1968), claims that a 
"special tax" is an "extra, additional, or supplcmental 
charge imposed . . . to raise money for public pur- 
pose~. ' '~  

In construing the words of a statute or constitu- 
tional provision to discern its purpose, the provisions 
should be rcad together: an interpretation which 
would rendcr terms surplusage should be avoided, 
and every word should be given some significance, 
leaving no part useless or devoid of meaning. . . . 

Farrell's claim that the word "special" as used in 
Section 4 means "additional" or "extra" or "supple- 
mental" effectively reads the word "special" out of 
the statute, since any taxes imposed by a local entity 
following adoption of Article XIIIA would be encom- 
passed within those descriptive terms. Moreover, the 
language used in section 3 of the article . . . indicates 
that the term "special taxes" in section 4 refers to 
some particular type of tax. Section 3 provides that 
state taxes enacted for the purpose of increasing 
revenue must be passed by a two-thirds vole of each 
house of the Legislature. The section states that 
"any" changes in state taxes to increase revenue must 
be enacted by the two-thirds vote. If the term "spe- 
cial" were to have the broad meaning suggested by 

4These clefinitions arc not thc only nor indecd the first dic- 
tionary definitions of the word "spccial" in the authorities 
cited by Farrell. In both dictionaries upon which he relies, 
the first tlcfinition of "spccial" is a thing which is distin- 
guished by sonle unusual or distinguishingcluality orcharac- 
tcristic. 



Farrell, it is very likely that section 4, like section 3, 
would have provided that "any" changes in taxes 
would require the votes of an extraordinary majority. 
Thus, the language of section 4 appears to support 
the city's assertion that "special taxes" refers to a par- 
ticular type of tax rather than to any and all exactions. 

We turn next to Farrell's claim that the material 
presented to the voters in the ballot pamphlet cor- 
roborates his view that the electorate understood and 
intended "special taxes" in section 4 to mean all 
taxes. The statement of the Legislative Analyst in the 
ballot pamphlet that "new taxes would.. . have to be 
approved by two-thirds of the local voters" would ap- 
pear to support Farrell's position. (Ballot Pamp., 
Proposed Amends. to CaLConst. with arguments to 
voters, Primary Elec. (June 6, 1978), page 60.) How- 
ever, this broad language is qualified by a preceding 
sentence which describes the initiative as allowing lo- 
cal governments to raise additional revenues by levy- 
ing "other unspecified taxes," indicating that perhaps 
not all "new taxes" must be approved by a two-thirds 
vote. In another portion of the analysis, section 4 is 
described as authorizing local governments to impose 
"certain" nonproperty taxes with the approval of two- 
thirds of the voters. (Id. at p. 56.) If anything, this 
statement favors the city's view, since the use of the 
word "certain" implies that some but not all non- 
property taxes are subject to the two-thirds require- 
ment. 

The broadest reference in the pamphlet to the 
scope of section 4 is a statement by the proponents of 
the measure, who describe its effects as follows: 
"Limits property tax to 1% of market value, requires 
two-thirds vote of both houses of the legislature to 
raise any other taxes . . . and requires all other tax 
raises to be approved by the people." (Ballot Pamp. 
op. cit. at p. 58.) Whether the voters accepted the 
Legislative Analyst's statement that "certain" non- 
property taxes were subject to the two-thirds require- 
ment or this broader description of the effect of the 
measure we cannot know. It seems apparent, how- 
ever, that the ballot pamphlet provides little authori- 
tative guidance to the meaning of "special taxes" in 
section 4.5 

Nor does legislation following the enactment of 
article XIIIA assist in deciding the issue before us. 
The parties refer to Sections 50075 through 50077 of 
the Government Code, enacted in 1979, as an indica- 
tion of the Legislature's interpretation of section 4. 
These provisions authorize the imposition of special 
taxes by local entities upon the concurrence of two- 

=Other portions of the ballot pamphlet relied upon by Far- 
rell are also uninstructive. For example, he relies on the 
summary of the Attorney General, which states that Propo- 
sition 13 authorizes the imposition of "special taxes. . . by 213 
vote of qualified electors." This statement does not purport 
to define the exactions which are included in the term "spe- 
cial taxes." 

thirds of the electorate voting on the measure. Sec- 
tion 50076 states that, as used in the article " 'special 
tax7 shall not include any fee which does not exceed 
the reasonable cost of providing the service or regula- 
tory activity for which the fee is charged and which is 
not levied for general revenue purposes." Farrell 
contends that this provision implies that the Legisla- 
ture viewed an exaction for general revenue purposes 
to be a "special tax" within the mcaning of section 4. 
However, section 50076 refers to a fee for services 
and we are not here concerned with whether such a 
fee may exceed the cost of the service provided, but 
with whether section 4 permits the levy of a tax for 
general revenue purposes without a two-thirds vote. 
The exception provided by section 50076 sheds little 
light on this question. 

Farrcll relies heavily on certain statements we 
made in Amador regarding the purpose of section 4. 
In holding that the prov~sions of artlcle XIIIA did not 
violate the constitutional prohibition against an in- 
itiative measure containing more than one subject 
(Cal. Const., art. 11, Section 8, subd. (d)], we observed 
that the four sections of article XIIIA are "function- 
ally related in furtherance of, a common underlying 
purpose, namely, effective rcal property tax relief." 
(22 Cal.3d at p. 230, 149 Cal.Rptr. 239, 583 P.2d 
1281.) We explained this relationship as follows: 

[Slince any tax savings resulting from 
the opcration of sections 1 and 2 could be 
withdrawn or deplcted by additional or in- 
creased state or local levies of other than 
property taxes, sections 3 and 4 combine to 
place restrictions upon the imposition of 
such taxes. Although sections 3 and 4 do not 
pertain solely to the matter of property taxa- 
tion, both sections, in combination with sec- 
tions 1 and 2, are reasonably germane, and 
functionally related, to the general subject 
of property tax relief. 

(Id. at p. 231, 149 Cal.Rptr. 239. 583 P.2d 1281). 

Admittedly, this language can be interpreted to 
mean that any tax levy (aside from the specified cx- 
ccptions) comcs within the two-thirds vote require- 
ment of section 4, whether imposed for general or 
special revenue purposes. But there are persuasive 
reasons for not invoking such an interpretation. 
Amador itself warns against the use of its language as 
authority for propositions not before the court in that 
case. The opinion, stressing the "limited nature" of 
the inquiry involved there, cautions that interpreta- 
tion or application of specific provisions of article 
XIIIA should await cases in which the meaning of 
particular provisions is dircctly challenged. (22 
Cal.3d at pp. 219-220, 149 Cal.liptr. 239, 583 P.2d 
1281.) 

In deciding whether the payroll and gross re- 
ceipts taxes comc wlthin the term "special taxes" in 



section 4, we are faced with considerations not bcfore 
the court in Amador. We are asked to read the word 
"special" out of the phrase "special taxes." in viola- 
tion of settled rules of construction and in the face of 
the language of section 3, which indicates that the 
drafters knew how to say "any" taxes when that is 
what they meant. Our choice here is not simply bc- 
tween acceptance of one of a number of different 
meanings of an ambiguous term in a statute, but be- 
tween disregarding the word "special" altogethcr in 
section 4, or affording it some meaning consistent 
with the intent of the voters in enacting the provision. 
Application of the rule of strict construction of provi- 
sions which require extraordinary majorities for the 
enactment of legislation is particularly appropriate in 
these circumstances. 

In keeping with these principlcs, we construc the 
term "special taxes" in section 4 to mean taxcs which 
are levied for a specific purpose rather than, as in thc 
present case, a levy placed in the gencral fund to be 
utilized for general governmental purposes. This is a 
common meaning of the term, as is evident from the 
authorities cited above. More important, such a con- 
struction will provide the voters with the "cffective" 
property tax relief we discussed in Arnador to the ex- 
tent the section clearly requires a two-thirds vote for 
he adoption of a "special tax," while ascribing some 
meaning to every word used in the section. (See Los 
Angeles County Transportation Commission v. Rich- 
mond, supra,31 Cal.3d 197, 208, 182 Ca1,Rptr. 324, 
643 P.2d 941.) 

KAUS, Justice, dissenting. 
As the various opinions in this case make clear, 

the terms of Proposition 13 itself provide no hint of 
what the drafters of the initiative had in mind when 
they used the term "special taxes" in article XIIIA, 
section 4. As I noted in my separate opinion in Los 
Angeles County Transportation Commission v. Hich- 
mond (1982) 31 Cal.3d 197, 208-209, 182 Cal. Rptr. 
324,643 P.2d 941, however, "the description and dis- 
cussion of [section 41 in the election pamphlet which 
was before the voters suggest to me that thc purpose 

of this scction was simply to limit the authority of a 
city, county or special district to impose new 'special 
taxes' to replace property tux revenue that the city, 
county or spccial district lost as a result of the othcr 
portions of Proposition 13." (Orig. italics). 

If section 4 was indccd intcnded to restrict the 
ability of local entitics to replace the property tax 
losses mandated by Proposition 13, thcn thc intcrpre- 
tation of "spccial taxcs" adoptcd by the court is 
clearly off the mark. As construed by the majority, 
section 4 placcs no limit whatsoever on thc ability of 
local entities to lcvy thc traditional, run-of-the-mill 
revenue-raising taxes for general municipal pur- 
poses, but-quitc pcrvcrscly-only makes it morc 
dil'ficult for such cntitics to levy much morc unusual 
and morc limited "spccial purpose" taxcs. Since I can 
think of no plausible rcason for thc drafters to have 
intcnded such an irrational and ineffectual schemc. I 
must rcspcctfully disscnt. 

In my view, scction 4 will servc its apparent in- 
tended purpose only if the phrase "spccial taxes" is 
read to mean "ncw," additional," or "supplemental" 
taxes which arc cnactcd to rcplacc tax revenuc lost as 
a rcsult of Proposition 13's limitations on the prop- 
erty tax. Contrary to thc majority's suggcstion, I do 
not believe that this interpretation rcads the word 
"special" out of section 4 altogcthcr. If the word "spe- 
cial" were complctcly eliminated, scction 4 could be 
rcad to require a two-thirds vote of thc clcctorate to 
authorize any tax levied by local cntitics after July 1, 
1978, including the mcrc continuation of local taxcs 
that were already in place bcfore the adoption of 
Proposition 13. The inclusion of the modifier "spc- 
cial" in section 4 was intcndcd to make it clcar that lo- 
cal entities arc permitted to maintain their 
pre-Proposition 13 nonpropcrty taxcs without a two- 
thirds voter approval; only "new" or "additional" i.e., 
"special"-taxcs, which would inevitably replace thc 
property tax revenue withheld by othcr portions of 
Proposition 13, arc subjcct to the two-thirds rcquire- 
ment. 

In sum, given thc purpose of the provision, I con- 
clude that the trvr in qucstion is a "spccial tax" within 
the meaninfi of section 4 of Article XIIIA. Accord- 
ingly, I wouid dcny the rcqucstcd writ. 

Discussion Notes 

1. Proposition 36, which was an initiative to 
amend Article XIIIA to close "loopholes" creatcd 
by cases such as the Farrell decision, was defeated 
at the polls in 1984. 

2. See also, David M. Rosenberger, "Histori- 
cal Perspective on Constitutional Limitation of 
Property Taxes in Michigan," Wayne Law Review 
24 (March 1978): 939; Note, "Proposition 2 112 in 
Massachusetts: Another Proposition 13 or a Tax 

Rcform Measure with Potcn t~a l  Const~tutional 
Problcms?" New England Law' Iievie~v 15 (No. 2 
1980): 309; Note, The Legal Ramifications of 
Proposition 13: Protecting State Fundamental 
Rights in Fcderal Court," Syracuse LUW Review 30 
(Summer 1979): 937. 

3. Rcvicw the materials at the cnd of Chapter 
10, Scction A, concerning statc constitutional lim- 
its on mandatcs to local govcrnmcnt as part of the 
"tax revolt." 



B. Limitations on Governmental Borrowing under State Constitutions 

Sharpless v. Mayor of Philadelyhia, 21 Pa. 147 
(1853) was, in the words of Chief Justice Jeremiah S. 
Black, "beyond all comparison, the most important 
cause that has ever been in this court since the forma- 
tion of the government." 21 Pa. at 158. He wrote, in 
upholding a city's subscription of stock as a public 
purpose, 

Neither has the legislature any constitu- 
tional right to create a public debt, or to levy 
a tax, or to authorize any municipal corpora- 
tion to do it, in order to raise funds for a 
mere private purpose. No such authority 
passed to the Assembly by the general grant 
of legislative powers. This would not be leg- 
islation. Taxation is a mode of raising reve- 
nue for public purposes. 

21 Pa. at 168-69 (emphasis in original). 

State constitutions have been amended over the 
years to contain many detailed provisions limiting 
state and local government power to borrow and fi- 
nance a wide range of projects. These "debt limits" 
were inserted in state constitutions as responses to 
perceived abuses of the borrowing power usually 
through the sale of bonds for long term capital pro- 
jects. See generally, M. David Gelfand, "Seeking Lo- 
cal Government Financial Integrity Through Debt 
Ceilings, Tax Limitations, and Expenditure Limits: 
The New York City Fiscal Crisis, the Taxpayers' Re- 
volt, and Beyond," Minnesota Law Review 63 (April 
1979): 545. 

How strictly should these state constitutional 
debt limits be interpreted in modern times? Read the 
cases in this section with this question in mind. 

Brack v. Mossman 
170 N.W. 2d 416 (Iowa 1969) 

LcGRAND, Justice. 
This is a class action by an Iowa City taxpayer 

against Ray B. Mossman, Elwin T. Jolliffe, and 
Howard R. Bowen, who are respectively treasurer, 
vice president and president of the University of 
Iowa; against the Board of Regents of the State of 
Iowa; and against the individual members of the 
Board. . . . 

Plaintiff brought this action in equity alleging the 
action of the Board in authorizing construction of a 
multi-level parking ramp under chapter 262, Code of 
Iowa, 1966, is illegal and void. . . . 

The plaintiff relies on two propositions for rever- 
sal. They are:. . . . (2) the parking ramp project vio- 
lates chapter 262, Code, for reasons hereafter 
discussed, including the claim the method of financ- 
ing authorized is unconstitutional because under its 
terms the state incurs a debt without complying with 
section 5, Article VII, Constitution of Iowa. 

It is conceded the net revenue from this parking 
ramp alone will not be sufficient to meet the bond ob- 
ligation, but the revenue produced from the entire 
parking operations of the university will be more than 
adequate to do so. The bonds, when issued, will 
pledge the income from the entire integrated parking 
system to their payment. As the amount of the out- 
standing bonds is reduced, the net revenue will help 
finance the construction of other parking ramps on 
the campus, several of which are already scheduled 
between 1971 and 1976. 



IV. Plaintiff concedes the "big issue" is whether 
this is a self-liquidating project. If not, it creates an in- 
debtedness which the State is obligated to pay. This 
would violate Section 5, Article VIII of our Constitu- 
tion. If the income from this facility alone would pay 
off the cost of its construction, there could be no 
question raised. Iowa Hotel Ass'n. v. Board of Re- 
gents, supra. Plaintiff admits as much. However, the 
record shows such income will not be sufficient to do 
so. The bonds which the Board intends to issue will 
pledge not only the income from the new parking 
ramp but also the income from the entire university 
parking system. It is this to which plaintiff objects. 

Before discussing this further we mention that 
the method of financing set up in chapter 262, Code, 
is the so-called special-fund theory which has long 
been approved by virtually all states. 

It permits public improvements to be con- 
structed without resort to taxation and without pledg- 
ing the credit of the State to payment. Payment is 
made from the income of the improvement itself. It is 
universally held such financing does not create a debt 
within the definition of that term as used in most state 
constitutions. 

That this is a popular and approved practice see 
annotations at 72 A.L.R. 695, 96 A.L.R. 1393, and 
146 A.L.R. 328. 

Iowa is among the many states which have 
adopted its use. . . . 

Courts which have dealt with special-fund fi- 
nancing are split into two groups. Some limit the gov- 
ernmental unit involved to those projects which will 
be completely self-liquidating from the income ob- 
tained from the new construction itself. Others per- 
mit the use of income from such construction and 
income from already existing facilities to defray the 
new construction costs. 

Plaintiff is asking us to adopt the first or strict 
special-fund doctrine rather than the last or broad 
theory. He relies most heavily on Boe v. Foss, 76 
S.Dak. 295, 77 N.W.2d 1, 10, which accepted the 
strict theory in ruling income from existing university 
dormitories could not legally be applied toward fi- 
nancing new ones. 

The South Dakota court held the effect of per- 
mitting such withdrawal of money to which the State 
was already entitled inevitably required the spending 
of tax money to replace it. It held this created a state 
debt. Several other jurisdictions follow this formula. 

We make no attempt to distinguish thiscase from 
the present one. We only say it represents the minor- 

ity view and one with which we cannot agree. As said 
in Lacher v. Board of Trustees, 243 Md. 500, 221 
A.2d 625,630, the South Dakota doctrine is followed 
by only "a small minority of courts." 

The overwhelming weight of authority is to the 
contrary. Most courts hold that financing such as the 
Board proposes here-when authorized by statute 
and when the State cannot become obligated to 
pay-does not create a debt against the State. 

Section 262.49, Code, provides in part: 

No obligation created hereunder shall 
ever be or become a charge against the state of 
Iowa but all such obligations, including prin- 
cipal and interest, shall be payable solely: 

1. From the nct rents, profits and in- 
come arising from the property so pledged or 
mortgaged. 

2. From the net rents, profits, and income 
which has not been pledged for other purposes 
arising from any similar building, facility, area 
or improvement under the control and manage- 
ment of said board. 

3. From the fees or charges established 
by said board for students attending the in- 
stitution for use or availability of the build- 
ing, structure, area, facility or improvement 
for which the obligation was incurred. . . ." 
(Emphasis added.) 

In addition the record shows the bonds them- 
selves, when issued, will contain a clause limiting the 
source of their payment to parking revenue only. 

It is beyond dispute Section 262.49 (2) intended 
that income from the already existing parking system 
could be applied to pay for new construction of like 
type. It is clear the existing system consists of "similar 
building[s], facilit[ies], area[s], and improvement[s]" 
whose income the statute says may be used for this 
purpose. 

But plaintiff says the statute cannot constitution- 
ally accomplish this because, regardless of its terms, it 
burdens the State with an obligation to pay the in- 
debtedness incurred by the Board. If it does, plaintiff 
is correct in saying it violates Section 5, Article VII of 
the Constitution. We deem it unnecessary to discuss 
the provisions of Article VII since we hold no state in- 
debtedness arises under the circumstances already 
set out. 



Discussion Notes 
1. Which view of the special fund theory, the 

strict or broad view, would the Iowa voters who 
ratified the state constitutional debt limit probably 
have favored? Would they favor the special fund 
theory at all? 

2. Is the revenue bond financing mechanism a 
way of "getting around" state constitutional dcbt 
limits? If so, are there costs associated with this 
practice? See C. Robert Morris, Jr., "Evading 
Debt Limits with Public Building Authorities: The 
Costly Subversion of State Constitutions," Yule 
Law Journal 68 (December 1958): 234; Comment, 
"Judicial Demise of State Constitutional Debt 

Limitations," I o ~ n  LUW Review 56 (February 1971): 
646: Note, "Pcnnsylvania Constitutional Debt 
Limitations: Circumvention and Proposed Re- 
form," Temple Law Quarterly 37 (Fall 1963): 69. 

3. Sec Stute ex rel. Dept. of Development v. State 
Building Commission, 139 Wis. 1, 406 N.W.2d 728 
(1987), holding that the state constitutional ban on 
state involvement in "internal improvements" ap- 
plied to loans for low and moderate income hous- 
ing. 

4. See generally, Janicc C. Griffith, "Moral 
Obligation" Bonds: Illusion or Security?" Urban 
Luwyer 8 (Winter 1976): 54. 

State ex rel. Brown v. Beard 
48 Ohio St.2d 290,358 N.E.2d 569 

(1976) 

PER CURIAM. 
The issue presented is whether respondents' ac- 

tions with respect to the issuance and sale of revenue 
bonds herein constitute a lending of the state's credit 
in violation of Section 4, Article VIII of the Ohio 
Constitution. 

Section 4, Article VIII, provides that "[tlhe 
credit of the state shall not, in any manner, be given 
or loaned to, or in aid of, any individual association or 
corporation whatever; nor shall the state ever hereaf- 
ter become a joint owner, or stockholder, in any com- 
pany or association in this state, or elsewhere, formed 
for any purpose whatever." In State, ex ref. Suxbe, v. 
Brand (1964), 176 Ohio St. 44, 197 N.E.2d 328, this 
court held that a loan to a private borrower of pro- 
ceeds from the sale of revenue bonds by a state 
agency constitutes a prohibited giving or lending of 
the state's credit. 

However, respondents urge that the law has 
been modified by the adoption of Section 13 of Arti- 
cle VIII of the Ohio Constitution in 1965, and, as 
amended, in 1974. Section 13 provides for certain ex- 
ceptions from the lending-of-credit limitation of Sec- 
tion 4 of Article VIII. Its stated purpose is "[Tlo 
create or preserve jobs and employment opportuni- 
ties, to improve the economic welfare of the people 
of the state . . . to acquire, construct, enlarge, im- 

prove, or equip, and to scll. lcase, exchange, or other- 
wise dispose of propcrty, structures, equipment, and 
facilities within the State of Ohio for industry, com- 
merce, distribution, and research, to make or guaran- 
tee loans and to borrow money and issue bonds or 
other obligations to provide moneys for the acquisi- 
tion, construction, enlargement, improvement, or 
equipment, of such property, structures, equipment 
and facilities." 

Respondcnts contend that "when it gives finan- 
cial assistance to the private building industry for the 
preservation of the jobs and creation of new equip- 
ment," its actions fall within the stated purpose of 
Section 13 because they are designed to improve the 
"economic welfare of the people." This language, 
however, is prefatory and must be evaluated in light 
of the specific thrust of the provision that the ex- 
ceptcd state credit be "for industry, commerce, distri- 
bution, and research." The actions of the board 
herein, relating to issuance of revenue bonds for 
moderate and low cost housing, are not directly re- 
latcd to those specific purposes enumerated in Sec- 
tion 13 and must fail. To hold othcrwise would rendcr 
ineffective thc provisions of Section 4 of Article VIII. 
Furthcr, this court rcjects rcspondcnts' argument 
that moderate and low cost housing is related to in- 
dustry and commerce to such an extent as to fall 
within either of those constitutionally designated 
categories. 

For reason of  the foregoing, the actions of re- 
spondents hcrcin arc in violation of Section 4, Article 
VIII of the Ohio Constitution, and arc therefore in- 
valid. 



Discussion Notes 
1. In 1982, the voters in Ohio adopted the fol- 

lowing section of Article VII of the Ohio Constitu- 
tion: 

Section 14 Financing of certain hous- 
ing; revenue bonds; loans from corpora- 
tions. 

To create or preserve opportunities 
for safe and sanitary housing and to im- 
prove the economic welfare of the people 
of the state, it is hereby determined to be 
in the public interest and a proper public 
purpose for the state to borrow money 
and issue bonds and other obligations to 
make available financing, at reasonable 
interest rates to consumers substantially 
reflecting savings in the cost of monev to 
lenders resulting from the impleme;lta- 
tion of this section, for the acquisition, 
construction, rehabilitation, modeling, 
and improvement of privately owned 
multiple-unit dwellings used and occu- 
pied exclusively by persons sixty-two years 
of age and older, and privately owned, 
owner occupied single family housing by 
providing loans to, or through the agency 
of, or originated by, or purchasing loans 
from, persons regularly engaged in the 
business of making or brokering residen- 
tial mortgage loans, all as determined by 
or pursuant to law. Laws may be passed to 
carry into effect such purpose and to 
authorize for such purpose the borrowing 
of money by, and the issuance of bonds or 
other obligations of the state and to 
authorize the making of such loans, which 
laws, bonds, obligations, and loans shall 
not be subject to the requirements, limi- 
tations, or prohibitions of any other sec- 

tion of Article VIII, or sections 6 and 11 of 
Article XII, Ohio constitution, provided 
that moneys raised by taxation shall not be 
obligated or pledged for the payment of 
bonds or other obligations issued pursu- 
ant to laws enacted under this section. 

The powers grantcd in this section 
shall be in addition to and not in deroga- 
tion of existing powers of the state. 

Any corporation organized under the 
laws of this state may lend or contribute 
moneys to the state on such terms as may 
be agreed upon in furtherance of laws en- 
acted pursuant to this section. 

2. For an exhaustive study of the Ohio provi- 
sions, see David M. Gold, "Public Aid to Private 
Enterprise Under the Ohio Constitution: Sections 
4, 6 and 13 of Article VIII in Historical Perspec- 
tive," University of Toledo Law Review 16 (Winter 
1985): 405. 

3. Thc issuance of revenue bonds by state and 
local government to finance construction of indus- 
trial plants has greatly increased in recent years. 
Often specific constitutional authorization is re- 
quired because of otherwise restrictive state con- 
stitutions. See generally, Charles C. Mulcahy and 
Thomas P. Guszkowski, "The Financing of Corpo- 
rate Expansion Through Industrial Revenue 
Bonds," Marquette Law Review 57 (No. 2, 1974): 
201; Donald A. Bell and Winton M. Hinkle, "A 
Guide to Industrial Revenue Bond Financing," 
Washbum Law Journal 9 (No. 3. 1970): 372. What 
impact could the federal government have on the 
use of revenue bonds by state and local govern- 
ments? 

Washington State 
Housing Finance Commission v. 

O'Brien 
100 Wash. 2d 491,671 P.2d 247 

(1983) 

DIMMICK, Justice. 
Does the authority granted by the Legislature to 

the Washington State Housing Finance Commission 
violate the Washington State Constitution which pro- 
hibits lending of the state's credit? We find that it 
does not. 

The Legislature created the Commission after 
investigating the impact of Washington's severe eco- 
nomic recession on the state's housing needs. It 
found that the sustained high interest rate in the 
mortgage market precluded home buying for many 
low to middle income families. The ramifications 
from the stagnant housing market were numerous. 
Home construction was at record lows, and current 
housing supply was critically below the population's 
needs, for both home buyers and renters. Many per- 
sons unable to procure financing to buy homes were 
forced into the rental market. With rental housing in 
high demand, low income units became difficult to 
find. Increasingly, substandard housing became occu- 
pied. 



Recognizing both the housing need and the 
downward spiral effect on the state's economy if the 
housing situation were not remedied, the Legislature 
established a home mortgage program. Laws of 1983, 
ch. 161. Program funds are to be generated from the 
Commission's issuance of nonrecourse tax-exempt 
revenue bonds pursuant to federal law.' Using bond 
proceeds, the Commission is authorized to invest in, 
purchase, or make commitments to purchase home 
mortgages to provide "decent, safe, sanitary, and af- 
fordable housing for eligible persons." Laws of 1983, 
ch. 161, sec. 5, p. 697. Payments made on such loans 
will be remitted to the Commission's trustee bank by 
the lender. All payments, along with bond proceeds, 
are held in trust for the benefit of bondholders. 

To commence the program the Commission 
adopted two resolutions on August 3, 1983. The first 
authorized the issuance of revenue bonds for mort- 
gage aid to first time home buyers. The second reso- 
lution authorized revenue bonds to aid mortgagors of 
qualified multifamily residential housing. The Chair- 
man and Secretary refused to sign the resolutions af- 
ter being advised that they might be unconstitutional. 
The Commission thereupon brought this mandamus 
action to compel their signatures on both resolutions. 
We find the petition meritorious and grant the writ. 

Although the course of decisions under the 
Washington constitution's lending of credit prohibi- 
tion* has not been smooth, this court has firmly re- 
jected, as violations of the clause, any legislative 
appropriation of tax revenues at the solicitation of 
private enterprise to aid or subsidize private commer- 
cial ventures. See, e.g., State Highway Comm'n v. Pu- 
cific Northwest Bell Tel. Co., 59 Wash.2d 216,367 P.2d 
605 (1961); Johns v. Wadworth, 80 Wash. 352,141 P. 
892 (1914). At the time of our constitutional conven- 
tion, fear of powerful corporate entities was upper- 
most in the minds of the convention members. The 
disastrous consequences to taxpayers as a result of 
corporate political clout were well known. L. Knapp, 
The Origin of the Constitution of the State of Washing- 
ton, 4 Washington Historical Quarterly 227, 239-40 

'Section 103(aX1) of the Internal Revenue Code provides 
tax exempt status for certain government bonds. Bonds is- 
sued for residential housing programs are tax-exempt only if 
they meet the specific criteria of I.R.C. sections 103A and 
103(bx4XA). 
2Const. Art. VIII, sec. 5 provides: 

The credit of the state shall not, in any man- 
ner be given or loaned to, or in aid of, any individ- 
ual, association, company or corporation. 

(1913). The concern of the constitutional conven- 
tion was "protection of [the] weak from the strong 
within." Journal of the Washington State Constitu- 
tional Convention 1889, at 682. The constitutional 
framers believed that government was not instituted 
to confiscate private property through taxation to en- 
hance corporate profit. Journal, supra. Nor did they 
consider it proper for the state to put taxpayers at un- 
determinable risk by pledging future tax revenues for 
private benefit. See Knapp, at 270-71. 

In the past we did not distinguish whether tax 
revenues or the state's status was used to confer a 
benefit. See, e.g., State Health Care Facilities Auth. v. 
Ray, 93 Wash.2d 108. 605 P. 2d 1260 (1980). Re- 
cently, however, we have focuscd primarily on the 
risk that the state program posed to the public treas- 
ury or taxpayer. In re Marriage of Johnson, 96 Wash.2d 
255,634 P.2d 877 (1981). In doing so, we recognized 
that the constitutional convention did not intend to 
hinder state government from carrying out its essen- 
tial function to secure the health and welfare of the 
state's citizens. In re Marriage of Johnson, 96 Wash.2d 
255, 634 P.2d 877 (1981); Rauch v. Chapman, 16 
Wash. 568,48 P. 253 (1897). Certainly, the lending of 
credit clause was not intended to insulate taxpayers 
from all risk and debt accruing from the public deci- 
sions of their governing representatives. Risk flowing 
from public ventures legitimately undcrtaken is in- 
herent in our form of government. The difficulty un- 
derlying the lending of credit decisions is making the 
distinction between proper risk to the taxpayer from 
public decision making, and improper risk to taxpay- 
ers due to abdication of public control over the state's 
assets or status to private commercial decision mak- 
ing. 

The "risk of loss" approach requires us to evalu- 
ate whether the state program "has safeguards ab- 
sent in the schemes of the nineteenth century." In re 
Marriage of Johnson, supra 96 Wash.2d at 268, 634 
P.2d 877. The safeguards must ensure that "[tlhe 
public controls both the use of the State conferred 
'asset' and the extent of its liability.'' In re Marriage of 
Johnson, supra at 268, 634 P.2d 877. The state must 
also retain the means to effectuate the project's pub- 
lic objective. Because thesc safeguards are central to 
the lending of crcdit clause, we now extend the same 
inquiry to state projects financed by nonrecourse 
revenue bonds. 

We are satisfied that the Commission's authority 
meets these criteria. The primary purpose of the 
Commission's program is not to enhance the private 
sector's profit at the taxpayer's expense, but rathcr to 



make decent housing available statewide.3 In deter- 
mining legislative motive, we give great weight to the 
statutory declaration of purpose. public Employment 
Relations Comm'n v. Kennewick, 99 Wash.2d 832,664 
P.2d 1240 (1983). While a legislative declaration does 
not conclusively establish its legitimacy, we accept 
the declaration unless it is shown to be arbitrary or 
unreasonable. The facts in the present controversy 
indicate that the legislative purpose, to rectify state 
housing deficiencies, is eminently reasonable. 

The Legislature had before it studies and testi- 
mony on the state's economy and the housing market. 
From these they reasonably concluded that a public 
problem existed requiring state action. Uncon- 
troverted testimony indicated that a significant por- 
tion of the state's population was inadequately 
housed. Further, it was apparent that the private sec- 
tor had been unable to correct the housing scarcity 
resulting from continuing high interest rates and cs- 
calating construction costs. 

The adequacy of private housing and the health 
of the state's economy have traditionally been con- 
cerns of state government. See e.g. Housing Auth. v. 
Seattle, 56 Wash.2d 10, 351 P.2d 117 (1960). The 
range of remedies available to meet these state prob- 
lems must necessarily be wide. We leave the wisdom 
of a chosen remedy in the legislative arena. Obvi- 
ously, if the program is successful, the private sector 
will benefit through increased housing starts, and in- 
creased activity in the housing and mortgage markets. 
Mortgage lenders will be entitled to an origination 
fee established by the Commission even though the 
Commission subsequently purchases the mortgage. 
Additionally, participating lenders will be compen- 
sated for servicing the mortgages (collecting mort- 

3Section 1 of the housing financing act provides in part: "It is 
declared to be the public policy of the state and a recognized 
governmental function to assist in making affordable and 
decent housing available throughout the state and by so do- 
ing to contribute to the general welfare. Decent housing for 
the people of our state is a most important public concern. 
Interest rates and construction costs have made it impossi- 
ble for many Washington, citizens to purchase their own 
homes. Older people, disabled persons, and low and moder- 
ate income families often cannot afford to rent decent hous- 
ing. There exists throughout the state a serious shortage of 
safe, sanitary and energy efficient housing available at prices 
within the financial means of our citizens. Gcneral eco- 
nomic development within the state is also impcded by a 
lack of affordable housing. The state's economy, which is de- 
pendent on the timber, wood products, and construction in- 
dustries, has been damaged by inadequate investment in 
housing construction and rehabilitation. The result has 
been high unemployment and economic hardship affecting 
the prosperity of all the people of the state, particularly 
those in the wood products industry." Laws of 1983. ch. 161. 
sec. 1, p. 693-94. 

gage payments, insurance premiums and property 
taxes, and making appropriate remittances to the 
Commission's trustee bank). Although we are in- 
clined to vicw these fees as compensation rather than 
profit, the profit, if any, to actually be realized is 
speculative and subject to marketplace vagaries. 

Our discussion of legislative motive does not im- 
ply that a finding of public purpose validates an oth- 
erwise impermissible lending of crcdit. State ex rel. 
O'ConneN v. Port of Seattle. 65 Wash.2d 801.399 P.2d 
623 (1965). See In re marrrage of Johnson, supra, 96 
Wash.2d at 266.634 P.2d 877. Gratuitous state aid to 
private enterprise or private persons although for a 
laudable public purpose is prohibited by our constitu- 
tion. But state aid to a circumscribed class of the pub- 
lic, in furtherance of legitimate state objectives, may 
providc thc nccessary "consideration" for the aid. 
See PERC v. Kennewick, supra, 99 Wash.2d at 
837-838, 664 P.2d 1240. We review the legislative 
purpose to confirm that the statutory objective is to 
benefit a deserving class of the public. 

Nor should we be understood as taking upon our- 
selves the business of determining who belongs in the 
benefited class. In early cascs upholding aid to the 
"poor and infirm," we deferred to the legislative de- 
termination of what constituted need. State v. Guar- 
anty Trust Co. of Yukima, 20 Wash.2d 588, 148 P.2d 
323 (1944). Our only task is to assess the reasonable- 
ness of that determination. 

The Lcgislature found that persons at certain in- 
come levels could not afford adequate housing. The 
resulting high dcmand for rental units forccd many 
low income persons into substandard housing. The 
Legislature's criteria for mortgage loan eligibility en- 
sure that these persons' needs arc mct. The Commis- 
sion's cligibllity standards must consider at least the 
following: Income; family size; cost. condition and en- 
ergy cfficicncy of available residential housing; avail- 
ability of dcccnt, safe, and sanitary housing; age or 
infirmity of recipients. Laws of 1983, ch. 161, sec. 
5(2), p. 697. These guidelines establish a reasonable 
nexus bctwcen the recognized need and the persons 
to be bcncfited. 

Accordingly, we conclude that the purpose of the 
mortgage loan program is to benefit a class of citizens 
reasonably determincd to require public aid to meet 
their housing needs, and not to benefit a specific pri- 
vate enterprise. Becausc such a purpose is well within 
the lcgitimate purview of state government, it does 
not conflict with the lcnding of crcdit prohibition. 

Wc furthcr fmd that thc Lcgislature has enacted 
safeguards that retain public control ovcr the extent 
of risk to the taxpayers and effectuation of the pro- 
gram's public purpose. In reviewing the statutory 
safeguards, our function is not to we~gh the economic 
risk but only to ascertain that risk to the state remains 



within public control and is not abdicated to the pri- 
vate sector. The controls imposed on the mortgage 
loan program are impressive. The most significant 
risk to taxpayers from publicly financed projects is 
loss of tax revenues or pledging of future revenues. 
Under the mortgage loan program, however, there is 
no risk of this kind. Program funds must be derived 
entirely from the investment market, not from state 
appropriations. Laws of 1983, ch. 161, sec. 8(7), p. 
700. The funds never enter the state treasury but are 
held in a special trust account. Sec. 17, p. 704. The 
bonds, although issued in the Commission's name. 
must contain a recital that they are not state obliga- 
tions. Sec. 3, p. 695. Any obligation arising from the 
sale of bonds or the program is an obligation only of 
the Commission's special fund. . . . 

Whether bond default would impact the state's 
credit rating is open to question. See 50 Wash.L.Rev. 
440,464-67 (1975). At least two factors minimize any 
potential risk to the state's credit rating. Unlike the 
situation in Chemical Bank v. Washington Public P o ~ w  
Supply System, 99 Wash.2d 772,666 P.2d 329 (1983). a 
constitutional challenge has been brought prior to 
bond sales. In further contrast, the bonds are secured 
in case of default by property with relatively high 
marketability. Interestingly, a market evidently exists 
for these bonds despite the recent default on nuclear 
power plant bonds. 

Other risks to taxpayers are kept within the pub- 
lic control. The authority to issue bonds is limited in 
amount and expires in 1986. Laws of 1983. ch. 161 
sec. 5(l)(a), p. 697. The Commission's plan for raising 
and using program proceeds is subject to public hear- 
ing. Sec. 7, p. 698. The Commission has authority to 
set standards and guidelines for private lenders to 
follow in disbursement of program funds. Scc. 8(1), p. 
699. 

These controls also assure that the public objec- 
tives of the program will be met. Legislative intent in 
this regard is underscored by the requirement that 
program proceeds are to be made available to mort- 
gagors in a fair and equitable manner. Sec. 12, p. 702. 
The Commission's program must meet other specific 
objectives, including the housing needs of low- 
income and moderate-income persons, the elderly 
and handicapped. Sec. 7, p. 698. 

The Legislature's carefully conceived safeguards 
convince us that the state is not impermissibly abdi- 
cating its responsibility over the use of state status or 
the extent of state liability to the private sector. Find- 
ing that the state housing finance program 1s consis- 
tent with the state's legitimate function and that the 
risk to thc state's taxpayers and effectuation of the 
public purpose remains under public control, we hold 
that the Commission's authority under Laws of 1983, 
ch. 161, does not violate Const. art. VIII, scc. 5. 

ROSELLINI. Justice (dissenting). 
I read the majority opinion as providing that the 

Washington State Constitution does not prohibit 
lending of the State's credit when it supports a statu- 
tory objective to benefit a deserving class of the pub- 
lic. I disagree. 

Both article 8. scction 5 and article 12. section 9 
of the Washington State Constitution provide that 
the credit of the State shall not, in any manner, be 
given or loancd to. or in aid of any private individual, 
association or corporation. 

It is clear that the State or a municipality lends its 
crcdit whenever it allows its unique governmental 
status or authority to be utilized for the purpose of 
enabling a private corporation or individual to obtain 
property or money which it could not otherwise ac- 
quire for the same price. 

The Washington State Housing Finance Com- 
mission would be doing just that by passing on to pri- 
vate, nonindigent home buyers or tenants the 
substantial benefit of its unique ability (as a State in- 
strumentality) under the Internal Revenue Code to 
issue bonds as tax exempt rates of interest. 

That the loan of credit serves a laudable public 
purpose does not validate an otherwise unconstitu- 
tional loan or gift of state or municipal crcdit. In Las- 
silu v. Wenarchee, 89 Wash.2d 804,576 P.2d 54 (1978), 
this court held that const. art. 8, sec. 7 absolutely pro- 
hibits a municipality from acting as a conduit for pri- 
vate enterprise. In response to the argument that the 
loan of credit served a laudable public purpose, the 
Lassila court states, at pages 811-12. 576 P.2d 54: 

An expected future public benefit also 
does not negative an otherwise unconstitu- 
tional loan. We have repeatedly held that a 
loan of money or crcdit by a municipality to a 
private party violates Const. art. 8, sec. 7 re- 
gardless of whether it may scrve a laudable 
public purpose. . . . 
The City contends we should liberally construe 

Const. art. 8. scc. 7 so that an expected future benefit 
will validate the loan. But, as we said in State ex re/. 
O'Connell v. Port of Seuttle, supra [65 Wash.2dI at 806 
[399 P.2d 6231: 

If Article 8, sec. 7 is too restrictive in its 
terms, thot is u matter for the citizens of this 
state to correct through the amendato~yprocess. 
It is not for this court to engraft an exception 
where none is expressed in the constitu- 
tional provision. no matter how desirable or 
expcdicnt such an exception might seem. 
Accordingly, the expeclcd receipt of future 
publ~c bcncfits cannot serve to validate an 



otherwise unconstitutional loan of credit. 
(Italics added.) 

A decision of similar import is Port of Longview v. 
Tarpayers, 85 Wash.2d 216, 533 P.2d 128 (1974). In 
response to an addition to the Internal Revenue 
Code, which generally provided that for federal in- 
come tax purposes gross income does not include in- 
terest on the obligations of a state or political 
subdivision of a state issued to provide for air or water 
pollution control facilities, our State Legislature en- 
acted legislation which sought to allow port districts 
to make available pollution control facilities to non- 
public entities. The act allowed this to be done by 
lease, lease purchase agreement, or other agreement 
binding such user to pay for the use of said facilities 
for the full term of the revenue bonds issued by the 
port for the acquisition of said facilities. 

This court held this form of financing constitutes 
the loaning of money or credit by a municipality to 
any private party in violation of article 8, section 7. In 
Port of Longview this court approvingly adopted the 
following language of the Nebraska Supreme Court: 

It seems clear to us that the revenue 
bonds are issued by the city in its own name 
to give them a marketability and value which 
they would otherwise not possess. If their is- 
suance by the city is an inducement to indus- 
try, some benefits must be conferred, or it 
would be no inducement at all. Such bene- 
fits, whatever form they may take, necessar- 

ily must be bascd on the credit of the city. 
The loan of its name by a city to bring about a 
benefit to a private project, even though 
general liability does not exist, is nothing 
short of a loan of its credit. . . . 

. . . It is not material what such undertakings may 
be called, or what forms are devised to conceal their 
main purpose, or how worthwhile they may appear to 
be, when the question of constitutionality is pre- 
sented, their substance will be examined. The financ- 
ing of private enterprises with public funds is foreign 
to the fundamental concepts of our constitutional 
system. To permit such encroachments upon the pro- 
hibitions of the Constitution would bring about, as 
experience and histoly have demonstrated, the ulti- 
mate destruction of the private enterprise system. 
Port ofLongview, at 227,533 P.2d 128 (quoting Stateex 
re). Beck v. York, 164 Neb. 223, 227, 229-30, 82 
N.W.2d 269 (1957)). 

The Nebraska Constitution was subsequently 
amended to specifically permit the kinds of financial 
arrangements found by the court in Beck to be viola- 
tive of the ban against loan of credit. The Washington 
Constitution has also been amended to permit non- 
recourse revenue bonds and obligations to be used to 
finance industrial development projects. See Const. 
art. 32, sec. 1 (amend. 73). 

* * * * * 

Discussion Notes of the Washington Constitution, quoted in foot- 
note 2 of the court's opinion, plain? 

1. Why would the Washington Legislature 3. As to the history of the public purpose doc- 
have included in the statute the language quoted trine, see Note, "State Constitutional Prohibitions 
in footnote 3 of the court's opinion? What is its le- Against the Lending of State Credit to Municipal 
gal effect? Corporations," American University Law Review 26 

2. Isn't the meaning of Article VIII, section 5 (Spring 1977): 669. 



C. State Constitutional Limitations on State Spending- 
The Balanced Budget 

Most state constitutions contain the requirement 
of a "balanced budget," under which planned spend- 
ing may not exceed anticipated revenues. This is an- 
other feature of state constitutions, similar to the 
item veto, which is being proposed at the federal 
level. 

Wein v. State of New York 
39 N.Y.2d 136,347 N.E.2d 586 (1976) 

Chief Judge BREITEL. 

In a desperate fiscal crisis the Nation's largest 
city faces bankruptcy and the State lacks cash re- 
sources to tide the city over its immediate problems 
by outright grant of funds. The issue is whether ap- 
propriations, at an Extraordinary Session of the Leg- 
islature in mid-fiscal year, of $250 million to the City 
of New York and $500 million to the Municipal Assis- 
tance Corporation for the City of New York (MAC), 
to be funded by short-term State borrowing in the 
form of revenue or tax anticipation notes, constitute a 
gift or loan of the credit of the State to public corpo- 
rations, in violation of constitutional limitations (NY 
Const, art. VII, sec. 8, subd. 1). 

There should be an affirmance. The Constitution 
does not prohibit the State for a public purpose from 
giving or lending its money to assist a municipal or 
other public corporation. Nor does the constitution 
prohibit the State from short-term borrowing in ad- 
vance of anticipated taxes and revenues to fund ap- 
propriations previously made. Indeed, short-term 
borrowing for this purpose is expressly and uncondi- 

tionally authorized by the literal terms of section 9 of 
article VII. Hence, if the State chooses to use the pro- 
ceeds of otherwise constitutionally valid short-term 
borrowing, payable out of anticipated revenues, in 
disbursement of an appropriation of money to assist 
for a public purpose a municipal or other public cor- 
poration, the State's "credit" is not extended to the 
municipality or other public corporation in violation 
of constitutional limitations. The device is that the 
State gives cash in hand to the public corporation, al- 
beit obtained by its own borrowing. Such borrowing is 
permitted in limited fashion by the Constitution, by 
short-term paper in advance of authentically antici- 
pated revenues from taxes, Federal grants or long- 
term bonds authorized but not yet issued. The line is 
a narrow one, but one drawn by the Constitution. 

Critical to understanding State finances is that 
the Constitution mandates a balanced budget (art 
VII, sec. 2). At the annual regular session of the Leg- 
islature, usually not later than February 1, the Gover- 
nor must present a balanced budget, namely, a plan 
of expenditures and revenues which balance, with 
permissible contingencies which do not merit consid- 
eration in the present context. Temporary borrowing, 
discussed later, is permitted to anticipate planned 
committed revenues and, in certain limited situ- 
ations, not now relevant, unanticipated needs. There 
is no express treatment in the Constitution governing 
appropriations made after the regular session and 
during the fiscal year at extraordinary sessions, but 
the implication is, and an essential one, that addi- 
tional appropriations must be covered by matching 
revenues, or else the balanced budget of the regular 
session would bc a device easily cvadcd at a later ex- 
traordinary session. A control on such evasion. how- 



ever, and reinforcing the implication are the 
constitutional limitations on short-term borrowing. 

There is flexibility in the Constitution, as there 
must be, because estimates of expenditures will 
never be fulfilled exactly and estimates of revenues 
will even less likely be fulfilled exactly. And this lack 
of capacity to prophesy expenditures and revenues in 
relatively ordinary times is minor when compared to 
changes of magnitude due to disasters, economic up- 
heavals, war, the coming of peace after war, and the 
like. The Constitution is designed to permit survival, 
but it is also designed to prevent the repetition of fis- 
cal abuse the evils of which history taught painfully to 
the people of this State. 

For the reasons to be stated it is concluded that 
there has been no constitutional violation, but it is 
also apparent that the State in avoiding violation has 
been driven to the brink of valid practice. 

In the Constitution of 1846, under an exception 
to the referendum requirement applicable to long- 
term bonds, the State was authorized to incur up to 
$1 million of debt "to meet casual deficits or failures 
in revenues, or for expenses not provided for" (art 
VII, sec. 10). The $1 million limit on such debt was 
not, however, considered applicable to temporary 
borrowing in anticipation of revenues or to cover un- 
anticipated budgetary deficiencies. Thus, large debts 
were incurred by means of issuing tax anticipation 
notes (see 1915 Opns Atty Gen 161, 162-164; Prob- 
lems Relating to Taxation and Finance [1938], op. 
cit., at p. 75). This practice had been termed a viola- 
tion of the "spirit" of the Constitution (Problems Re- 
lating to Taxation and Finance [1938], op. cit., at p. 
68). 

To remedy the situation, the provision was re- 
vised in 1920 expressly to permit the State to contract 
short-term debt in anticipation of taxes and revenues. 
Instead of a $1 million limit, which had become 
anomalously small, the short-term debt was limited 
to the amount of appropriations previously made and 
presumably in accordance with a balanced budget 
plan. For reasons that history makes clear, obliga- 
tions issued for the money borrowed wcre required to 
be paid from taxes and revenues within one year of 
the date of issue (NY Const. of 1894, art. VII, sec. 2, 
as amd; see Revised Record [1915], op. cit., at pp. 
1270-1271). It was believed that the revised provision 
would suffice to cover customary tax anticipation 
loans as well as budget deficit loans (Problems Relat- 
ing to Taxation and Finance [1938], oy. cit., p. 70). 

With the onset of the Great Depression and  he 
resulting large annual budgetary deficits, however, it 
became cvident that tax and revenue anticipation 
loans, which had to be repaid within one year, were 
inadequate to close large fiscal gaps. The State was 
forced to "rollover," that is, replicate what was sup- 

posed to be a one-instance temporary debt until it 
was finally retired. In 1938, a proposal was made to 
give the State the authority to contract five-year loans 
to finance budgetary deficits, but this proposal was 
never adopted. Instead. a bifurcated provision was 
made for bond anticipation notes, that is, notes in an- 
ticipation of proceeds from bonds authorized by ref- 
erendum and limited by term to the probable 
usefulness of the project for which the bonds were 
authorized, payable within two years from the date of 
issue of the bond anticipation notes. The one-year 
limitation for "customary" tax and revenue anticipa- 
tion notes was retained (NY Const., art. VII, sec. 9; 
see Problems Relating to Taxation and Finance 
[1938], op. cit., at pp. 71-72; Journal of the Constitu- 
tional Convention [1938], oy. cit.. Appendix 3, Doc 
No. 3, at p. 6). 

Thus, the device of issuing tax and revenue an- 
ticipation notes was designed to permit the State to 
borrow temporarily to meet expenses for which ap- 
propriations under a balanced budget have been 
made, but for which revenues, both committed and 
anticipated, have not yet come in, thus adjusting the 
cash flow of taxes and revenues to expenditures. Put 
another way, these short-term obligations may be 
used lo raise funds to offset temporary deficits in the 
fiscal year of issuance and payable not later than in 
some early portion of the next fiscal year (see 1932 
Opns Atty Gen 119). According to thc Constitution, 
however, and this is of critical significance, tax and 
revenue anticipation notes must be issued "in antici- 
pation of the receipt of taxes and revenues"; they may 
not be issued in anticipation of a budgetary deficit 
(see Temporary State Comm, State Finance [1967], 
op. cit.. at p. 86). 

Consequently, if it cannot reasonably be antici- 
pated at the time the notes are issued that the State 
will have sufficient committed taxes and revenues, 
based on authentic estimates, to pay the obligations 
within one year of the date of issue, such borrowing is 
constitutionally impermissible. For example, if re- 
payment of tax and revenue anticipation notes may 
only be made by creating, directly or indirectly, a 
budgetary deficit in the year of repayment, such bor- 
rowing is not an anticipation of the rcceipt of taxes 
and revenues and thus violates constitutional limita- 
tions (see Governor's Budget Message 1976-1977, at 
p. M10, recognizing and endeavoring to meet the 
problem). As was stated by the 1938 Subcommittee 
on Taxation and Finance of the Constitutional Con- 
vention Committee: "The spirit of the clause implied 
that the State must not have two or more budgetary 
deficits in succession. Unless the State intended that 
it would have sufficient revenue to retire the deficit 
loans, it really had no power to contract them" (Prob- 
lems Relating to'raxation and Finance [1935], op. cit., 
at p. 71). (For an example of an intractable deficit 
carryover, see State Comptroller's 1975 Report, vol. 



1, at p. 8, with reference to fiscal years 1972-1973, 
1973-1974.) 

Of course, such a violation of the "spirit" of this 
provision would be compounded by another tax or 
revenue anticipation note issue to offset a budgetary 
deficit in the second year, thus in effect "rolling over" 
the initial issue. In short, "rollovers" of revenue and 
tax anticipation notes are not consonant with consti- 
tutional limitations or their spirit. Of course, it would 
be naive not to recognize that the ingenuity of man 
can devise at least a verbalistic escape from limita- 
tions and perhaps even an escape through the inevi- 
table loopholes in man's language to accomplish his 
purpose. But there must be a point, a determinable 
point, at which an otherwise plausible manipulation 
may and will be recognized and declared to be the do- 
ing indirectly of that which is forbidden to be done di- 
rectly (see People v. Westchester County Nut. Bank, 23 1 
NY 465, 476, supra; People ex rel. Burby v. Howland, 
155 NY 270, 280, supra). 

The $250 million of RANs in the instant case, the 
only notes before Special Term, were validly issued in 
authentic anticipation of revenues to be received 
within one year of their date. The Governor has esti- 
mated that the 1975-1976 budget is currently in defi- 
cit in the amount of $449 million. To meet the deficit 
and balance the budget the Governor has proposed 
drawing upon an estimated $67 million in liquid as- 
sets of tax stabilization funds, and issuing $382 mil- 
lion in additional tax notes in anticipation or 
committed taxes and revenues (Budget Message, at 
p. M10). 

One may not leave the subject without observing 
that the device under scrutiny, even if it is not identi- 
fiable at this stage as a violation of constitutional limi- 
tations in control of the State's temporaq debt, may 
in the course of time prove violative if it becomes the 
starting point for temporary refinancing in the nature 
of a "rollover." The device is not justified because of 
the extreme fiscal emergency but only because the 
particular appropriations and the particular RANs 
are in fact not violative of constitutional limitations. 
Their validity depends upon the prospect that the 
particular RANs will be paid as contemplated and 
there is nothing now at hand to suggest that they will 
not. Indeed, if the constitutional mandate for a bal- 
anced budget is obeyed, they must be paid. 

JASEN, J. (dissenting). 
I dissent and would hold that the appropriations 

contained in sections 22 and 23 of the New York 
State Financial Emergency Act for the City of New 
York and the notes issued to finance these appropria- 
tions are in violation of the State Constitution. 

Our State Constitution, like the Constitutions of 
the other States, places restrictions on the power of 
the State to tax its citizens and to spend public re- 
sources. These limitations do not derive from any ab- 
stract considerations of how State fiscal affairs should 
or should not be managed. The constitutional pro- 
scriptions, instead, flow from the hard and bitter ex- 
periences of the people of these State when, on prior 
occasions in our history, hard times caught up with 
optimistic fiscal sleight-of-hand. In the formative 
years in the industrial development of New York, the 
State, through a variety of financial schemes, issued 
bonds and stocks to finance railroads, banks, turn- 
pikes, hospitals, and other private enterprises then 
deemed essential for society. Contrary to expecta- 
tions, these businesses defaulted on their obligations 
and the State, or rather its taxpayers, were required 
to make good on the securities. Moreover, the State 
was required to invest still more public money lest the 
value of its earlier investments be lost. As the extent 
of the State's obligations became fully known, a 
storm of opposition arose to the policy of advancing 
State money or State credit to private enterprise. (2 
Lincoln, Constitutional History of New York, pp. 
93-101; see, also, Problems Relating to Taxation and 
Finance, Documents of the New York State Consti- 
tutional Convention Committee [1938], vol. X, pp. 
108-1 12.) 

It should be pointed out that there are valid, con- 
stitutionally permissible means of assisting New York 
City. To obtain the necessary wherewithal to aid New 
York City, the State could have raised taxes or could 
have reduced expenditures in other areas. Such deci- 
sions are, of course, often politically and socially 
painful. That they are does not mean that they should 
be avoided. To be sure, the people of our State al- 

- - 

ready bear the burden of a staggering amount of taxa- 
tion. Understandably, the Legislature is extremely 
reluctant to add to that burden. On the other hand, a 
reduction in expenditures would necessitate the 
elimination of programs and cause a diminution in 
the level of services proved to the people, a result 
equally bitter to contemplate. However, as becomes 
clearer with each passing day, we do not live in a 
world of infinite resources. The State must, as all 
must, set a level of priority and apply whatever re- 
sources are available to meeting the needs that are 
the most vital. This is the essence of the budgetary 
process. The answer is not to make loans of credit in 
the brittle hope that in a year's time the situation will 
improve. That approach is not only unconstitutional, 
it is shortsightcd. By loaning its credit to New York 
City, the State might jeopardize its own financial se- 
curity. A crisis in the securities marketplace, a mar- 
ketplace already unreceptive to securities issued by 



the State of New York, might not only topple New 
York City, but New York State as well. The conse- 
quences of a State bankruptcy or even a temporary 
inability on the part of State government to finance 
its own operations, the true purpose for which antici- 
pation notes may be issued, will permanently scar the 
people of this State. If the State must reduce expen- 
ditures or increase taxes in order to obtain the funds 
to aid New York City, the cost is still less than the 
price to be paid by a State-wide financial catastrophe. 
If the people are aroused by these temporary meas- 
ures, it is not difficult to image their anger when, as in 
the past, they discover that as a result of gimmickry 
designed to deceive them, the State has been shorn of 
its financial foundation. The constitutional provision 
here under consideration was designed in part to en- 
sure that the difficult decisions would be made, that 
the legislative and executive leadership would not 
take the easy way out. To sustain the sort of financial 
legerdemain involved here is to encourage the type of 
practice that, in part, has created the financial crisis 
before us. 

I am well aware that the amount of money at is- 
sue is enormous and that the implications of a decla- 

ration of unconstitutionality are of grave significance. 
However, the duty of the court in a constitutional de- 
mocracy is also clear. When confronted with a legisla- 
tive enactmcnt in clear violation of the State 
Constitution, I bclieve that the court has no choice 
but to strikc it down, notwithstanding the political, 
social or economic ramifications of the decision. To 
do otherwise is to challcnge the rule of law by which 
all, legislators as well as individual citizens. must 
abide. The very magnitude of the illegality cannot 
serve as its shicld. If the rule were otherwise, the 
larger violations, the ones most to be feared, would 
be immune from judicial scrutiny. Moreover, the 
holding of our court today does nothing that will dis- 
courage or deter thc Legislature from developing and 
using ingenious methods to evade the constitutional 
limitations, secure in knowledge that our court will 
not strike them down. The court's decision today, 
while salvaging the financial scheme immediately be- 
fore us, will, I fcar, ultimately do a greater injury by 
depriving the pcople of a measure of thcir protection 
against State fiscal mismanagement. 

For the reasons statcd. I disscnt. 

Discussion Notes 
1. For the next chapter in this litigation, see 

Wein v. Carey, 41 N.Y.2d 498, 362 N.E.2d 587 
(1977), where the court concluded: 

The fact is that there may be an in- 
definite series of deficits honestly suf- 
fered. All that is necessary to produce the 
result are successive years of unpredict- 
able shortfalls in revenues or rises in re- 
quired spending beyond estimates. De- 
pressed economic conditions can affect 
both sides of the balance. Catastrophes, 
emergencies, or, in smaller scale, signifi- 
cant needs may arise, which, if unantici- 
pated, may upset the balance on one side 
or the other. Indeed, it is unattainable for 
any budget plan, perfectly and honestly 
balanced in advance, to remain in balance 
to the end of the fiscal year. There must, 
as a practical matter, in every year be 
either a deficit or a surplus. Nothing in 
the Wein case (supra) suggests otherwise. 

It is only when the estimates are dis- 
honest that fault may be found with the 

budgct plan or that which is done pursu- 
ant to it. It is thcn that the use of anticipa- 
tion notes to balance the imbalanced 
budget plan is an unconstitutional prac- 
tice. 

2. How precise is the practice of estimating 
governmental revcnues? Can it be manipulated? 

3. As a conclusion to this entire chapter on 
state and local governmental taxation and finance 
under state constitutions, consider Professor 
Frank P. Grad's observation: 

The lcast wc may dcmand of our state 
constitutions is that they interpose no ob- 
stacle to the necessary exercise of state 
powers in rcsponse to state residents' real 
needs and active dcmands for service. 

Frank P. Grad. "The State Constitution: Its Func- 
tion and Form for Our Time," Virginia Law Review 
54 (June 1968): 939. 

Are the state constitutional government fi- 
nance provisions obstacles or needed limitations 
on the powers of state and local governments? 



Chapter 12 

State Constitutions and Public Education 
Public education has been one of the primary ob- 

ligations and functions of state and local government. 
Bccause of its importance, most state constitutions 
contain provisions requiring the legislature to pro- 
vide for a "uniform" or "thorough and efficient'? sys- 
tem of free public schools. Could the legislature 
make provision for public schools in the absence of 
such a mandate? What is the effect of inclusion of 
such provisions, and others relating to education, in 
state constitutions? 

See generally, Hullihen W. Moore, "In Aid of 
Public Education: An Analysis of the Education Arti- 
cle of the Virginia Constitution of 1971," University of 
Richmond Law Review 5 (Spring 1971): 263; "Special 
Issue: Education." Texas Law Review 63 (February 
1985): 777. 



A. Education Finance 

State constitutions have provided the major basis 
for litigation over equality in financing public educa- 
tion. Such cases may be based either on broad, gener- 
ally applicable equality guarantees, or on the more 
specific requirements of a "uniform" or "thorough 
and efficient" system of public education found in the 
education articles of state constitutions. The first ma- 
jor decision was Serrano v. Priest, 5 Cal. 3d 584, 487 
P.2d 1241 (1971), which struck down the California 
school financing plan on the basis of state constitu- 
tional equal protection arguments. This was fol- 
lowed, however, by Sun Antonio Independent School 
Dist. v. Rodriguez, 411 U.S.l (1973), which upheld 

, Texas' School funding statutes against a federal equal 
I protection challenge. Within several weeks after 

Rodriguez, the New Jersey Supreme Court decided 
Robinson v. Cahill, 62 N.J. 473,303 A.2d 273 (1973). 
The Robinson court, however, declined to decide the 
case on general equality grounds, because, as it 
noted: 

We hesitate to turn this case upon the 
State equal protection clause. The reason is 
that the equal protection clause may be un- 
manageable if it is called upon to supply 
categorical answers in the vast area of hu- 
man needs, choosing those which must be 
met and a single basis upon which the State 
must act. 

. . . [W]e stress how difficult it would be to 
find an objective basis to say the equal pro- 
tection clause selects education and de- 

sion. Nor are water and sundry public health 
services available throughout the State on a 
uniform dollar basis. 

62 N.J. at 492, 495-96, 303 A.2d 283, 284. 

Thus, the New Jersey Court used the state constitu- 
tional "thorough and efficient" education provision 
as a more specific and limited textual basis for its de- 
cision invalidating the school funding scheme. This 
technique justified the court's limitation of its hold- 
ing to the field of education and insured that its hold- 
ing could not be expanded to other local services 
beyond education. See Robert F. Williams, "Equality 
Guarantees in State Constitutional Law," Texas Law 
Review 63 (MarchIApril 1985): 1214-15. 

The New Jersey court's interpretation of the 
education provision follows. 

Robinson v. Cahill 
62 N.J. 473,303 A. 2d 273 (1973) 

The provisions relating to public education were 
added to the Constitution of 1844 by amendments 
adopted in 1875. Art. IV, sec. 7, para. 6, wasamended 
by adding this sentence: 

The Legislature shall provide for the 
maintenance and support of a thorough and 
efficient system of free public schools for the 
instruction of all the children in this State 
between the ages of five and eighteen years. 

mands inflexible statewide uniformity in This provision is now Art. VIII, scc. 4, para. 1, of the 
expenditure. Surely no need is more basic 1947 Constitution. The other amendment in 1875 
than food and lodging. . . . Essential also are addcd Art. IV, scc. 7, para. 11, which prohibits "pri- 
police and fire protection, as to which the vate, local or special laws" in "enumerated cases," 
sums spent per resident vary with local deci- among which appears: "Providing for the manage- 



ment and support of free public schools." The quoted 
provision is item (7) in Art. IV, sec. 7, para. 9, of the 
1947 Constitution, with the word "control" substi- 
tuted for the word "support." 

A brief sketch of public education in our State is 
a necessary backdrop for the issue. Originally educa- 
tion was the province of private schools, including, of 
course, church-sponsored schools. Those too poor to 
pay tuition depended upon charity. In 1820 the town- 
ships were authorized to raise money by a vote at a 
town meeting but only for the education of "such 
poor children as are paupers." In 1828 the townships 
were authorized to raise moneys by vote at town 
meetings to build and repair schoolhouses. The State 
School Fund had been established in 1817 but it was 
not until 1829 that moneys were appropriated from 
that fund for the support of such schools. 1 Myers, 
The Story of New Jersey (1945) pp. 447-450. The 
Constitution of 1844 made a commitment by placing 
that fund, and all additions to it, beyond legislative di- 
version and mandating that the income "shall be an- 
nually appropriated to the support of public schools, 
for the equal benefit of all the people of the state." 
Art. IV, sec. 7, para. 6. Everson v. Board of Education 
of Ewing Township, 133 N.J.L. 350,352-353,44 A.2d 
333 (E. & A. 1945), affirmed 330 U.S. 1,67 S.Ct. 504, 
91 L.Ed. 711 (1947). 

There emerged a program of State appropriation 
coupled with local taxation. The system worked un- 
evenly, in part because of disparities as to ratables. 
Then it was the urban areas which had the greater ca- 
pacity to pay. And public education was not free; it 
was the custom to charge tuition for public schools. 1 
Myers, The Story of New Jersey (1945) pp. 458-460. 

In his 1868 report (pp. 22-24), the State Superin- 
tendent of Public Instruction advocated free public 
schools for every district. He pointed out the school 
law "only gives to the people the privilege of making 
them [the schools] free, if they desire, by local taxa- 
tion." . . . His views received strong public support; 
the Legislature in 1871 almost unanimously passed 
"an act to make free the public schools of the State." 
1 Myers, op.cit., p. 472. 

The 1871 statute (c. 527, p. 94) inaugurated a 
statewide school tax of 2 mills per dollar of assessed 
value of property, the tax "to be in lieu of all township 
school taxes . . . but if the moneys received by any 
township from the tax imposed by this act shall not be 
sufficient to maintain free schools for at least nine 
months in each year, then the inhabitants thereof 
shall raise, by township tax, such additional amount 
as they may need for that purpose," on pain of losing 
their share of the State tax. Sec. 1, p. 94. The State tax 

was apportioned on the basis of the number of chil- 
dren included in the school census. Secs. 4 and 5, pp. 
95-96. Each city and school district remained empow- 
ered to "raise by tax such other sums of money as they 
may need for school purposes," as authorized by prior 
law. Sec. 7, p. 96. It was made unlawful thereafter to 
charge tuition fees. Sec. 9, p. 97. 

Thus public schools became free. It is notable 
that the proceeds of the statewide property tax were 
apportioned on the basis of the number of eligible 
pupils rather than the value of local ratables or the 
amounts the State tax yielded in the several districts. 
A shift to a ratablcs formula was made later, after the 
adoption of the 1875 amendment. for a reason unre- 
lated to the equity of the 1871 basis for apportion- 
ment of the tax proceeds. The wealthier counties 
complained that the rural areas abused the statutory 
formula by deliberately undervaluing their ratables 
to avoid a fair share of the burden of the State tax. 
The charge was credited, and in 1881, to remedy that 
abuse, the basis for the apportionment of the tax 
revenues was changed to the tax contributions of the 
counties (i.e.. the assessed value of the ratables) with 
respect to 90% of the State tax proceeds, the remain- 
ing 10% to be distributed equitably by the State 
Board of Education. New Jersey School Report for 
1881, pp. 29-32. The lo%, which was used to aid the 
poorer counties, was later whittled down upon the 
continuing complaint of the more affluent counties. 
Bateman Report (1968) p. 16. Thus the State seem- 
ingly drifted into a formula of apportionment in 
which ratables rather than pupils became so promi- 
nent, not because ratables were deemed the fair basis 
for distribution of the taxproceeds, but as an antidote 
for an abuse with respect to valuation of the tax base. 
Had there been employed a direct remedy, i.e., state- 
wide equalization of the assessments, thereby to in- 
sure an even distribution of the tax burden, it is likely 
that the per-pupil basis for distribution of the state- 
wide tax proceeds would have retained its inherent 
equitable appeal. 

The 1875 amendment added to Art. IV, sec. 7, 
para. 6, of the Constitution of 1844 the provision that: 

The legislature shall provide for the 
maintenance and support of a thorough and 
efficient system of free public schools for the 
instruction of all the children in this state be- 
tween the ages of five and eighteen years. 

There appears to be no helpful history spelling out 
the intended impact of this amendment. 

We can be sure the amendment was intended to 
embody the principle of the 1871 statute that public 
education for children shall be free. It is also plain that 
the ultimate responsibility for a thorough and effi- 



cient education was imposed upon thc State. This has 
never been doubted. See for example, the passage we 
quoted above from Society for Establishing Useful 
Manufacturers v. City of Paterson, supra, 89 N.J.L. at 
211-212, 98 A.440. 

The obligation being the State's to maintain and 
support a thorough and efficient system of free public 
schools, the State must meet that obligation itself or 
if it chooses to enlist local government it must do so in 
terms which will fulfill that obligation. But plaintiffs 
say that although the operation of schools may be 
delegated, the fiscal responsibility may not. Plaintiffs 
assert the amendment itself assures equality as 
among taxpayers. Alternatively they say the amend- 
ment assures equality among the pupils of the State 
and that such equality is not achieved and cannot be 
achieved by a system of taxation which depends upon 
the existing local tax base. 

We cannot say the amendment of 1875 was in- 
tended to bar the delegation of the taxing responsibil- 
ity to local government. We know that with respect to 
the cost of providing the schoolhouse itself, the 1871 
statute left the burden with local government and 
that burden continued there after the 1875 amend- 
ment. As the State Superintendent's report for 1881 
put it, "The spirit of the school law of New Jersey is 
that the State shall furnish the means for maintaining 
the schools while the local authorities shall provide 
suitable school accommodations" (p. 42). The 1871 
statute was concerned with current operating ex- 
penses, and as to that subject, the statute was in- 
tended to raise by a statewide tax a general fund 
sufficient to meet the average per-pupil cost of pro- 
viding the level of instruction then in view, with the 
city and school district retaining the power to tax to 
the end that districts "with more than ordinary enter- 
prise," as the 1868 report quoted above expressed it, 
could provide education above the level the general 
State fund was intended to provide. 

The question whether the tax burden should be 
borne statewide rather than locally was of course very 
much in mind at the time of the 1875 amendment. It 
was discussed in the State Superintendent's reports 
both before and after the adoption of the amend- 
ment. 

It seems clear that the 1875 amendment has not 
been understood to prohibit the State's use of local 
government with local tax responsibility in the dis- 
charge of the constitutional mandate. In Landis v. 
Ashworth (School District No. 44), supra, 57 N.J.L. 
509,31 A. 1017 a local tax for school purposes was at- 
tacked. One ground was that the school district was 
not a political division of the State capable of being 

invested with the powcr to tax. As we have already 
mentioned, Landis rejectcd that view, finding the 
school district was a municipality. 

Also relevant are cases which involved the ques- 
tion whether school districts could be classified for 
legislation under the companion amendment of 1875 
prohibiting local or special laws "Providing for the 
management and support of free public schools." 
Art. IV, sec. 7. para. 11, of the Constitution of 1844 
(now Art. IV, sec. 7, para. 9(7)). At one point doubt 
was expressed as to whether school districts could be 
classified in the face of that prohibition, Lowthorp v. 
Trenton, 62 N.J.L. 795, 44 A. 755 (E. & A. 1898), 
which issue was resolved in favor of the power to clas- 
sify in Riccio v. Hoboken, 69 N.J.L. 649, 55 A. 1109 
(E. & A. 1903), but in neithercase was it doubted that 
the State could invest the responsibility. including 
the taxing power, in local government. Rather the 
question was whether all such local school govern- 
ments must be of one structure. The 1875 amend- 
ments were assumed to permit the State to delegate 
"taxing powers to local school districts to raise funds 
for local school purposes," in Everson v. Board of 
Education of Ewing Township, supra, 133 N.J.L. at 
353, 44 A.2d at 336. 

It has been noted that the 1947 Constitutional 
Convention did not act upon a recommendation of 
the New Jersey Federation of Labor that education 
be funded out of State revenues. 5 Proceedings of the 
New Jersey Constitutional Convention of 1947, Ap- 
pendix, at 893. Such inaction is of doubtful import, 
but our Constitution was amended in 1958 in terms 
which did assume that fiscal responsibility was prop- 
erly reposed in the local school district. Art. VIII, sec. 
4, para. 2, which preserves the fund for the support of 
free public schools was amended by adding: 

The bonds of any school district of this 
State, issued according to law, shall be 
proper and secure investments for the said 
fund and, in addition, said fund, including 
the income therefrom and any other moneys 
duly appropriated to the support of free 
public schools may be used in such manner 
as the Legislature may provide by law to se- 
cure the payment of the principal of or inter- 
est on bonds or notes issued for school 
purposes by counties, municipalities or 
school districts or for the payment or pur- 
chase of any such bonds or notes or any 
claims for interest thereon. 

In the light of the foregoing, it cannot be said the 
1875 amendments were intended to insure statet~ide 
equality among taxpayers. But we do not doubt that 
an equal educational opportunity for children was 
precisely in mind. The mandate that there be main- 



tained and supported "a thorough and efficient sys- 
tem of free public schools for the instruction of all the 
children in the State between the ages of five and 
eighteen years" can have no other import. Whether 
the State acts directly or imposes the role upon local 
government, the end product must be what the Con- 
stitution commands. A system of instruction in any 
district of the State which is not thorough and effi- 
cient falls short of the constitutional command. 
Whatever the reason for the violation, the obligation 
is the State's to rectify it. If local government fails, 
the State government must compel it to act, and if the 
local government cannot carry the burden, the State 
must itself meet its continuing obligation. 

We refer again to Landis v. Ashworth (School 
District No. 44), supra, 57 N.J.L. 509, 31 A. 1017. 
There it was contended that the 1875 amendment 
prohibiting a special or local law with respect to the 
management and support of free public schools for- 
bade "laws delegating to each school district the 
power of determining for itself what amount beyond 
the state appropriation shall be raised by tax therein 
for the support of public schools in the district, and 
the power of building schoolhouses and employing 
teachers, result in affording different degrees of in- 
struction to the children in different districts, while it 
is the duty of the legislature to see that the same fa- 
cilities for education are furnished to every child in 
the state" (pp. 511-512, 31 A. p. 1018). As we have 
just noted, that contention was based upon the "spe- 
cial or local law" provision of the Constitution. The 
court replied that a statute conferring the same pow- 
ers upon the same class of political bodies does not 
cease to be a general law because the results may not 
be uniform. But the court did find that the 1875 
amendment which imposed the school obligation on 
the State required equality within the intended range 
of that amendment, permitting local decisions only 
above and beyond that mandated education. The 
court said (p. 512, 31 A. p. 1018): 

Nor can I think that the constitution re- 
quires the legislature to provide the same 
means of instruction for every child in the 
state. A scheme to accomplish that result 
would compel either the abandonment of all 
public schools designed for the higher edu- 
cation of youth or the establishment of such 
schools in every section of the state within 
reach of daily attendance by all the children 
there residing. Neither of these conse- 
quences was contemplated by the amend- 
ment of 1875. Its purpose was to impose on 
the legislature a duty of providing for a thor- 
ough and efficient system of free schools, ca- 
pable of affording to every child such 

instruction as is necessary to fit it for the or- 
dinary duties of citizenship; and such provi- 
sion our school laws would make, if properly 
executed, with the view of securing the com- 
mon rights of all before tendering peculiar 
advantages to any. But, beyond this constitu- 
tional obligation, there still exists the power 
of the legislature to provide, either directly 
or indirectly. in its discretion, for the further 
instruction of youth in such branches of 
learning as, though not essential. are yet 
conducive to the public service. On this 
power. I think, rest the laws under which 
special opportunities for education at public 
expense are enjoyed. 

Landis could be misread if it is not kept in mind 
that when Lundis was decided (1895), secondary 
schooling as we know it today was not generally avail- 
able. Bole and Johnson, The New Jersey High 
School: A History (1964) pp. 28-36. It was not then an 
attribute of a thorough and efficient system of public 
schooling, and for that reason Lundis found the con- 
stitutional requirement was not offended by the fact 
that "higher education" was not available for all chil- 
dren. But Lundis held that the education compre- 
hended by the constitutional obligation must be met 
by "securing the common rights of all." And Landis of 
course did not say the common rights were those of 
1875 or 1895. Today, a system of public education 
which did not offer high school education would 
hardly be thorough and efficient. The Constitution's 
guarantee must be understood to embrace that edu- 
cational opportunity which is needed in the contem- 
porary setting to equip a child for his role as a citizen 
and as a competitor in the labor market. 

We are brought then to the question whether the 
State has fulfilled its obligation to afford all pupils 
that level of instructional opportunity which is com- 
prehended by a thorough and efficient system of edu- 
cation for students between the ages of 5 and 18. This 
is the question we flagged in West Morris Regional 
Board of Education v. Sills, 58 N.J. 464.477 n. 7,279 
A.2d 609,616 (1971). when we said "We of course do 
not anticipate the question whether the State statu- 
tory scheme may, because of local failures, become 
unequal to the constitutional promise and com- 
mand." 

The trial court found the constitutional demand 
had not been met and did so on the basis of discrepan- 
cies in dollar input per pupil. We agree. We deal with 
the problem in those terms because dollar input is 
plainly relevant and because we have been shown no 
other viable criterion for measuring compliance with 
the constitutional mandate. The constitutional man- 
date could not be said to be satisfied unless we were 



to suppose the unlikely proposition that the lowest 
level of dollar performance happens to coincide with 
the constitutional mandate and that all efforts be- 
yond the lowest level are attributable to local deci- 
sions to do more than the State was obliged to do. 

Surely the existing statutory system is not visibly 
geared to the mandate that there be "a thorough and 
efficient system of free public schools for the instruc- 
tion of all the children in this state between the ages 
of five and eighteen years." Indeed the State has 
never spelled out the content of the educational op- 
portunity the Constitution requires. Without some 
such prescription, it is even more difficult to under- 
stand how the tax burden can be left to local initiative 
with any hope that statewide equality of education 
opportunity will emerge. The 1871 statute embraced 
a statewide tax because it was found that local taxa- 
tion could not be expected to yield equal educational 
opportunity. Since then the State has returned the 
tax burden to local school districts to the point where 
at the time of the trial the State was meeting but 28% 
of the current operating expenses. There is no more 
evidence today than there was a hundred years ago 
that this approach will succeed. 

On its face the statutory scheme has no apparent 
relation to the mandate for equal educational oppor- 
tunity. The trial court's opinion discusses the existing 
scheme at length, and we need but summarize it. AS 
the trial court pointed out, we are in a period of tran- 
sition from one plan to another with respect to the 
current operating budget. The new plan, contained in 
the "State School Incentive Equalization Aid Law" 
(L.1970, c. 234), herein the "1970 Act," is but par- 
tially funded, and at the moment serves only to ac- 
complish a modification of the plan it would one day 
supersede. 

The plan which the 1970 Act would ultimately 
replace establishes a foundation program of $400 per 
pupil. N.J.S.A. 18A: 58-3 as it existed when the 1970 
Act was enacted. We are told that when that dollar 
figure was set, it was believed to be the average per 
pupil cost of providing elementary and secondary 
education. The figure is now grossly outdated. At any 
rate, that statute provides for State aid consisting of 
the difference between $400 per pupil and the sum 
per pupil raised by a local tax of 10 112 mills per dollar 
of equalized valuation of taxable property within the 
school district. There is a minimum guaranty of $75 
per pupil, and by other provisions the State adds an 
additional $25 per pupil throughout the State and 
$27 per pupil in the major cities. 

Under that program the State contributes about 
28% of the statewide current operating costs, the bal- 
ance being raised by local tax except for a small fcd- 
era1 contribution. The 1970 Act is expected when 
fully funded to raise the State's share to 40% which, 

when that Act was adopted, was said to be the na- 
tional average of State aid. 

The 1970 Act provides for State aid on the basis 
of "weighted pupils." The weighing is intended to re- 
flect different costs of educating classes of pupils. 
Thus, to mention some of the categories, a child in 
kindergarten is weighted at .75, a child in elementaly 
school at 1.. and a high school student at 1.3, plus .75 
units for each "AFDC" child (a child on welfare). 
N.J.S.A. 18A: 58-2. . . . 

We have outlined the formula of the 1970 Act to 
show that it is not demonstrably designed to guaran- 
tee that local effort plus the State aid will yield to all 
the pupils in the State that level of educational op- 
portunity which the 1875 amendment mandates. We 
see no basis for a finding that the 1970 Act, even if 
fully funded, would satisfy the constitutional obliga- 
tion of the State. 

We repeat that if the Statc chooses to assign its 
obligation under the 1875 amendment to local gov- 
ernment, the State must do so by a plan which will 
fulfill the State's continuing obligation. To that end 
the State must define in some discernible way the 
educational obligation and must compel the local 
school districts to raise the money necessary to pro- 
vide that opportunity. The State has never spelled 
out the content of the constitutionally mandated edu- 
cational opportunity. Nor has the State required the 
school districts to raise moneys needed to achieve 
that unstated standard. Nor is the State aid program 
designed to compensate for local failures to reach 
that level. It must be evident that our present scheme 
is a patchy product reflecting provincial contests 
rather than a plan sensitive only to the constitutional 
mandate. 

We have discussed the existing scene in terms of 
the current operating expenses. The State's obliga- 
tion includes as well the capital expenditures without 
which the required educational opportunity could 
not be provided. 

Upon the record before us, it may be doubted 
that the thorough and efficient system of schools re- 
quired by the 1875 amendment can realistically be 
met by reliance upon local taxation: The discordant 
correlations between the educational needs of the 
school districts and their respective tax bases suggest 
any such effort would likely fail. and this wholly apart 
from the issues we left unresolved in Point 1. 

Although we have dealt with the constitutional 
problem in terms of dollar input per pupil, we should 
not be understood to mean that the State may not 
recognize differences in area costs. o ra  need for addi- 
tional dollar input to cquip classes of disadvantaged 
children for thc educational opportunity. Nor do we 



say that if the State assumes the cost of providing the 
constitutionally mandated education, it may not 
authorize local government to go further and to tax to 
that further end, provided that such authorization 
does not become a device for diluting the State's 
mandated responsibility. 

The present system being unconstitutional, we 
come to the subject of remedies. We agree with the 
trial court that relief must be prospective. The judici- 
ary cannot unravel the fiscal skein. Obligations in- 
curred must not be impaired. And since government 
must go on, and some period of time will be needed to 
establish another statutory system, obligations here- 
after incurred pursuant to existing statutes will be 

valid in accordance with the terms of the statutes. In 
other respects we desire the further views of the par- 
tics as to the content of the judgment, including argu- 
ment as to whether the judiciary may, as the trial 
court did with respect to the "minimum support aid" 
and the save-harmless provision of the 1970 Act. 118 
N.J.Supcr. at 280-281.287 A.2d 187, order that mon- 
eys appropriated by the Legislature to implement the 
1970 Act shall be distributed upon terms other than 
the legislated ones. A short date for argument will be 
fixed. 

Subject to the modil'ications expressed in this 
oplnion and the matters reserved in the preceding 
paragraph, the judgment of the trial court is affirmed. 

Discussion Notes 
1. For a discussion of Robinson, see Paul L. 
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veloping a 'Thorough and Efficient' School Fi- 
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(July 1974): 337. 
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Intervention in School Finance Reform," Cleve- 
land State Law Review 28 (No. 3 1979): 325; Com- 
ment," A 'Uniform' Education: Reform of Local 
Property Tax School Finance Systems Through 
State Constitutions," Marquette Law Review 62 
(Summer 1979): 565. 

3. Can state constitutional provisions restrict 
or interfere with legislative solutions to the prob- 
lem of inequality in school funding, which violate 
other provisions of the state constitution? See 
Buse v. Smith 74 Wis. 2d 550, 247 N.W. 2d. 141 
(1976); Comment "State Constitutional Restric- 

tions on School Finance Reform: Buse v. Smith," 
Harvard Law Review 90 (May 1977): 1528. (Consti- 
tutional provision requiring local taxes to be spent 
in the locallty invalidates a "district power 
equalizer" formula which would have shii'ted local 
tax revenue from property-rich districts to prop- 
erty-poor districts.) 

4. For an economic analysis of litigation to 
equalize funding for public schools, see Robert P. 
Inman and Daniel L. Kubinfcld. "The Judicial Pur- 
suit of Local Fiscal Equdy," Harvard Law Review 92 
(June 1979): 1662; Note. "Equalization of Munici- 
pal Services: The Economics of Serrano and 
Shaw," Yale Law Journal 82 (November 1972): 89; 
Note, "A Statistical Analysis of School Finance 
Decisions: On Winning Battles and Losing Wars," 
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5. How can a court measure whether a school 
system is providing a "thorough and efficient" edu- 
cation? By the resources put into the system ("in- 
put"), or by the educational product of the 
schools-the performance of students ("output")? 

Serrano v. Priest 
135 Cal. Rptr. 345, 557 P. 2d 929 (1977) 

(Serrano 11) 

RICHARDSON, Justice (dissenting). 
I respectfully dissent. My disagreement with the 

majority focuses principally on part VIII of their 
opinion wherein they consider the application of arti- 
cle XI11 of the California Constitution to the present 
school financing program, concluding that the system 

is invalid as violative of the equal protection provi- 
sions of that Constitution. As I develop more fully 
below, I have serious reservations about the constitu- 
tional analysis indulged by the majority as it affects 
article XIII. My principal problem with the majority's 
thesis is that the same Constitution expressly authorizes 
the essential elements of the challenged sysfem. 

The same California Constitution whichgenerally 
extends equal protection also syecificully authorizes 
the essential elements of California's present system 
of school financing. As a matter of interpretive prin- 
ciple, the authority which the Constitution specifi- 



cally extends with one hand cannot be generally 
withdrawn with the other. 

The majority thoroughly explain that our public 
schools are financed from two major sources, the 
state school fund and local district taxes. As to the for- 
mer, state aid to education is authorized by article IX, 
section 6, of the state Constitution, which directs the 
Legislature to provide a state school fund for appor- 
tionment each year in an amount not less than $180 
per pupil in average daily attendance; that the fund 
shall be apportioned annually as the Legislature may 
provide, through the school districts; and that the leg- 
islature must apportion at least $120 per pupil in the 
district during the next preceding fiscal year, and at 
least $2,400 to each school district in each fiscal year. 

As to the latter, assistance to schools from local 
district taxation, the subject of plaintiff's challenge 
herein, is authorized by article XIII, section 21, of the 
Constitution which provides: 

Within such limits as may be provided 
under Section 20 of this Article [allowing the 
Legislature to provide maximum local prop- 
erty tax rates and bonding limits], the Legis- 
lature shall provide for an annual levy by 
county governing bodies of school district 
taxes sufficient to provide annual revenues 
for each district that the district's board de- 
termines are required for its schools and dis- 
trict functions. 

Paraphrased, section 21 requires the Legislature to 
adopt a school financing system in which each county 
may levy annually a school district tax in an amount 
sufficient to provide the revenues deemed necessary 
by each district board. Since under our Constitution 
property must be assessed in, and taxed only by, the 
county, city and district in which it is situated . . . it 
necessarily foilows that article XI11 of the Constitu- 
tion, section 21 in conjunction with section 14, con- 
templates a school financing system in which each 

individual district's needs are satisfied from the tax- 
able wealth of that district, namely, the present sys- 
tem which the majority find unconstitutional. The 
majority describe the foregoing reasoning as a %on 
sequitur." If, however, section 21 empowers the leg- 
islature to provide for district tax levies to assure ade- 
quate school revenues, and if under section 14 the 
property subject to tax by the district to generate 
those revenues must repose within the district, 
wherein lies the "non sequitur"? Do not sections 14 
and 21, in combination, authorize, constitutionally, a 
system whereby levy of taxes on local property within 
the district, supplemented by state aid, shall consti- 
tute the source of school financing? 

The majority assert that the constitutional provi- 
sion at issue was intended to authorize a different, 
more equitable, system not based upon disparities in 
district wealth. They concede that the state Constitu- 
tion "allows variation in school district expenditures" 
(ante, p. 370 of 135 Cal.Rptr., p. 954 of 557 P.2d, ital- 
ics added). One would presume that expenditures are 
more closely related to the quality of education than 
generalized equality in the value of properties sub- 
ject to district school taxes. However, we emphasized 
in Serrano I that the state Constitution did not require 
an equality of spending between various school dis- 
tricts. Our words were ". . . we have never interpreted 
the constitutional provision to require equal school 
spending; . . ." (5 Cal.3d at p. 596, 96 CaLRptr. at p. 
609, 487 P.2d at p. 1249.) Nonetheless, the majority 
insist that since the Constitution does not expressly 
authorize district wealth disparities as to the source 
of district revenues, the present system cannot be 
deemed protected by its shield. In the majority's view, 
"Such disparities. . . are the result of legislative action, 
not constitutional mandate." (Ante. p. 371 of 135 
Cal.Rptr., p. 955 of 557 P.2d, italics in original.) (In 
this connection, I do not contend. of course, that the 
California Constitution mandates the present system 
of school financing, but only that it permits or author- 
izes that system.) 

Discussion Notes 
1. Do most state constitutions contain provi- 2. How convincing is the position of Justice 

sions similar to those described by Justice Richardson? 
Richardson? 

tem of financing public elementary and secondary 
schools in the State's twenty-four school districts, i.e., 

Hornbeck v. in the twenty-three counties of Maryland and in Bal- 

Somerset County Board of Education timore City. The litigation focuses upon the existence 
of wide disparities in taxable wealth among the vari- 

458 A.2d 758 (Md. 1983) ous school districts, and the effect of those differ- 
ences upon the fiscal capacity of the poorer districts 

MURPHY, Chief Judge. to provide their students with educational offerings 
This case involves a challenge to the constitu- and resources comparable to those of the more afflu- 

tionality of Maryland statutes which govern the sys- ent school districts. 



Maryland's public school system is administered 
pursuant to the provisions of the Education Article of 
the Maryland Code (1978). The State Board of Edu- 
cation, as head of the State Department of Educa- 
tion, is entrusted with the general care and 
supervision of the public elementary and secondary 
schools of the State; it is empowered to determine 
and carry out the State's public school policies and to 
adopt bylaws, rules and regulations for the admini- 
stration of the system. Subject to the general author- 
ity of the State board, the State Superintendent of 
Schools is responsible for the administration of the 
Department. A county Board of Education in each 
county and a Board of School Commissioners in Bal- 
timore City, together with their local school superin- 
tendents, are vested with control over educational 
matters in their respective school districts. Subject to 
applicable bylaws, rules and regulations of the State 
Board, the local authorities are empowered to deter- 
mine the educational policies within their own school 
districts. 

The State's public school system is primarily fi- 
nanced by a combination of State and local tax reve- 
nues.' Section 5-201 of the Education Article 
provides (with certain exceptions) that all State funds 
appropriated by the General Assembly to aid in sup- 
port of the public schools shall be included within the 
General State School Fund. Section 5-201(c) directs 
payments of monies from the State School Fund fora 
number of specified public school expenses. . . . 

In addition to these educational expenditures, 
each local subdivision spends substantial sums of 
money for the support of its local schools. Because of 
differences in assessed property valuations among 
the subdivisions, the amounts raised through local 
taxation and spent per pupil vary from district to dis- 
trict, depending upon the district's tax wealth andlor 
inclination to spend money to enhance the educa- 
tional resources and opportunities available to its stu- 
dents. These discretionary local expenditures result 
in substantial spending imbalances between the dis- 
tricts-imbalances which are only partially offset by 
the State's equalization and other aid. Educational 
offerings in some school districts are therefore con- 
siderably greater than in others. That Maryland's sys- 
tem of financing its public schools is dependent in 
considerable part upon tax revenues raised by the lo- 
cal subdivisions and expended for the support of their 
local public school systems is thus entirely clear. 

'Federal aid is minimal, constituting approximately 8 per- 
cent of the total. 

February 15. 1979, the Boards of Education of 
Somerset, Caroline and St. Mary's Counties, and the 
School Commissioners of Baltimore City, together 
with taxpayers, students, parents, public officials and 
the school superintendents in each subdivision (col- 
lectively the plaintiffs), filed a declaratory judgment 
action in the Circuit Court of Baltimore City. Charac- 
terizing their respective school districts as fiscally dis- 
tressed, the plaintiffs claimed that the State's public 
school financing system violatcd (a) the Equal Pro- 
tection Clause of the Fourteenth Amendment, (b) 
the equal protection guarantee of Artlcle 24 of the 
Maryland Declaration of Rights, and (c) sec. 1 of Ar- 
ticle VIII of the Maryland Constitution, which com- 
mands the General Assembly to "establish 
throughout the State a thorough and efficient System 
of Free Public Schools; and [to] provide by taxation, 
or otherwise, for their maintenan~e."~ Named as de- 
fendants in the action were the Comptroller of the 
Treasury, the State Superintendent of Schools, and, 
by intervention, Montgomery County, Maryland. 

The complaint alleged that because of the insuf- 
ficiency of school funds caused by the State's dis- 
criminatory, unequal and inadequate school 
financing system, the plaintiff school boards were un- 
able to meet their constitutional obligations under 
state and federal equal protection guarantees or un- 
der the "thorough and efficient" clause of sec. 1 of 
Article VIII of the Maryland Constitution. In four 
separate causes of action. the plaintiffs alleged that 

31n its entirety, Article VIII of the Maryland Constitution 
reads as follows: 

Section 1. General Assembly to establish sys- 
tem of free public schools. 

The General Assembly, at its First Session af- 
ter the adoption of this Constitution, shall by Law 
establish throughout the State a thorough and effi- 
cient System of Free Public Schools; and shall pro- 
vide by taxation, or otherwise, for their 
maintenance. 

Section 2. Continuance of system in force at 
adoption of Constitution. 

The System of Public Schools, as now consti- 
tuted, shall remain in force until the end of the said 
first Session of the General Assembly, and shall 
then expire; except of far as adopted, or continued 
by the General Assembly. 

Section 3. School Fund 

The School Fund of the State shall be kept in- 
violate, and appropriated only to the purposes of 
Education. 



the State's public school financing system unconstitu- 
tionally discriminates against and disadvantages all 
students in the State's fiscally distressed school dis- 
tricts by providing them lesser and inadequate educa- 
tional opportunity; that the system unconstitutionally 
operates to the particular disadvantage of poor chil- 
dren attending public schools in the fiscally distressed 
school districts; that Maryland unconstitutionally dis- 
criminates against poor school children throughout 
the State by systematically denying equal educational 
opportunity to most of them; and that the State's 
public school financing system unconstitutionally dis- 
criminates against residents and taxpayers of Balti- 
more City by compelling them to impose 
unparalleled tax rates while still offering only a re- 
duced level of education, a duality which promotes 
continuing "out-flight" of the City's tax base and 
threatens the City's fiscal vitality. 

Judge Ross held that the State's public school fi- 
nancing system did not comply with sec. 1 of Article 
VIII of the Maryland Constitution which requires 
that the General Assembly, by law, establish 
throughout the State a "thorough and efficient" sys- 
tem of free public schools and provide by taxation, or 
otherwise, for their maintenance. After extensively 
reviewing the history underlying the establishment 
and financing of Maryland's public school system, 
Judge Ross concluded that the "thorough and effi- 
cient" language of Article VIII was straightforward 
and unambiguous; that it required a system which by 
contemporary standards was "full, complete and ef- 
fective in every part of the State and not just in those 
subdivisions which for whatever reason happen to 
have the revenue wealth to provide such." The court 
said that the words "thorough and efficient" denote 
"a level of quality and that standard must be estab- 
lished and maintained in every subdivision"; that the 
General Assembly must provide the funds to achieve 
this end; that more was required than "a bare frame- 
work for delivering a minimum basic education." 
Judge Ross opined that the public school system 
could not at the same time be thorough and efficient 
throughout the State when substantial disparities in 
spending existed between school districts, particu- 
larly when the only explanation for the disparities was 
the availability of funds. He said: 

If it takes $2,328 per pupil to provide 
full and complete schools in one county, it 
would seem that it would cost substantially 
the same to do so in the others. On the other 
hand, if $1,498 per pupil provides full and 
complete schools in one subdivision it can 
hardly be said that a system which permits 

expenditure of $2,328 and comparable 
amounts in other subdivisions is efficient. 
This is certainly true if one attributes to'effi- 
cient' the concept of using the least wasteful 
means which is clearly a part of the current 
meaning of that word. It would seem that the 
system is either not full and complete in the 
low spending subdivision or it is wasteful in 
the high spending one. 

For reasons extensively outlined in his opinion, 
Judge Ross next concluded that even if the language 
of Article VIII was ambiguous and required construc- 
tion, its history and contemporaneous construction 
dictated the same interpretation, i.e.. that a statewide 
free public school system be established which is full, 
complete and effective by contemporary standards 
throughout the State. 

In summary, Judge Ross found from the evi- 
dence: 

. . . that the present financing scheme signifi- 
cantly undcrfunds the plaintiffs' schools 
whose requirements are at least as great as 
any in the State, while it permits virtually un- 
limited spending in other subdivisions. As a 
result the quality of the schools in the plain- 
tiffs' subdivisions is inferior to those in the 
wealthier subdivisions with respect to build- 
ings, equipment, materials and staff. 

Consequently, the court found that because the 
existing system failed to set a qualitative standard of 
education and to provide equal funding across the 
State, it was not "thorough and efficient" within the 
meaning of sec. 1 of Article VIII of the Maryland 
Constitution. 

111 
We first consider the meaning of sec. 1 of Article 

VIII of the Maryland Constitution which requires 
that the General Assembly establish "a thorough and 
efficient" system of free public schools throughout 
the State and "provide by taxation, or otherwise, for 
their maintenance." Of course, if the provisions of 
this section are clear and unambiguous, as the trial 
judge held, no construction or clarification is needed 
or permitted. See Brown v. Brown, 287 Md. 273, 412 
A.2d 396 (1980); Johns Hopkins Univ. v. Williams, 199 
Md. 382,86 A.2d 892 (1952). Contrary to the position 
taken by Judge Ross, however, the provisions of sec. 1 
do not, in our view, clearly and unambiguously com- 
pel the enactment of a statute mandating exact 
equality in per pupil funding and expenditures among 
the State's school districts as the constitutionally re- 
quired means of establishing and maintaining a 



"thorough and efficient" statewide system of free 
public schools. The meaning of sec. 1 is by no means 
free from doubt; the language of that section, on its 
face, is plainly susceptible of more than one meaning. 
Accordingly, to ascertain and effectuate the intent of 
the framers of the organic law and the people adopt- 
ing it, it is essential that we consider the history un- 
derlying the enactment of sec. 1 and its 
contemporaneous construction by officials charged 
with administration of the government, including the 
legislature. . . . In this regard, it has been held that a 
contemporaneous construction placed upon a par- 
ticular provision of the Maryland Constitution by the 
legislature, acquiesced in and acted upon without 
ever having been questioned, followed continuously 
and uniformly from a very early period, furnishes a 
strong presumption that the intention is rightly inter- 
preted. . . . And, in considering contemporaneous ex- 
position in construing the meaning of a constitutional 
provision, Maryland courts have always afforded 
great weight to debates and proceedings held in the 
course of constitutional conventions. . . . Of particu- 
lar importance in this connection are the proceedings 
of the 1867 Constitutional Convention, as reported 
in P. Perlman, Debates of the Maryland Constitutional 
Convention of 1867 (1923). See Kadan, supra, 273 Md. 
at 412, 329 A.2d 702.5 

Although the Maryland Constitution of 1776 did 
not contain any provision relating to public school 
education, the General Assembly manifested its con- 
cern for educational matters in the early days of state- 
hood. . . . 

It was not until adoption of the Maryland Consti- 
tution of 1864 that a statewide system of free public 
schools was established in this State. Article VIII, 
sec. 1 of that document required the Governor to ap- 
point a State Superintendent of Public Instruction 
with responsibility to develop "a uniform system of 
free public schools." Section 2 of the article required 
the creation of a State Board of Education. Section 3 
directed the appointment of school commissioners in 
each county in such numbers as the State Superinten- 
dent determined, the commissioners to be appointed 
by the State Board and to perform duties as directed 
by the State Superintendent or by the General As- 
sembly. Section 4 direct the General Assembly to 
"provide a uniform system of free public schools, by 
which a school shall be kept open and supported free 
of expense for tuition in each school-district, for at 

5Perlman's account of the 1867 Constitutional Convention 
debates is taken from detailed articles appearing in the Bal- 
timore Sun throughout the period of the Convention's work. 

least six months in each year." Section 5 required the 
General Assembly to levy an annual tax of not less 
than ten cents on each one hundred dollars of taxable 
property throughout the State, for the support of the 
free public schools, the funds to be distributed among 
the counties and Baltimore City in proportion to 
their respective population between the ages of five 
and twenty years. This section prohibited the Gen- 
eral Assembly from levying "any additional school- 
tax upon particular counties, unless such county 
express by popular vote its desire for such tax." Sec- 
tion 5 also authorized Baltimore City "to provide for 
its additional school-tax as at present, or as may here- 
after be provided by the General Assembly, or by the 
mayor and city council of Baltimore." Section 6 di- 
rected the General Assembly to provide "a fund for 
the support of the free public schools of the State, by 
the imposition of an annual tax of not less than five 
cents on each one hundred dollars of taxable prop- 
erty throughout the State," the proceeds thereof to 
be known as "the public-school fund," and invested 
until the fund amounted to six millions dollars, after 
which the ten cent tax required by sec. 5 could be dis- 
continued, if the General Assembly so determined. 
Section 6 further provided that the school fund would 
remain "forever inviolate as the free public-school 
fund of the State," the interest therefrom to be dis- 
bursed for educational purposes only, as prescribed 
by law. 

The "uniform" public school system established 
by Article VIII of the Constitution of 1864 was of 
short-lived durations At the Maryland Constitu- 
tional Convention of 1867, a new Education Article 
was reported to the Convention by its twenty-five 
member Education Committee; it wasadopted by the 
Convention without amendment and was identical in 
form and wording with what later became Article 
VIII of the Maryland Constitution of 1867. See 
Perlman, Debates, at 148. As proposed, the new 
Education Article did not contain any provision, as 
then existed in the 1864 Constitution, for the ap- 
pointment of designated State education officials, for 
the mandatory imposition of State property taxes in 
specified amounts to fund the statewide system, or 
for the distribution and allocation of such tax reve- 

6History indicates that theuniforni publicschool system was 
favored by the "Unionists" who sought to  remove local con- 
trol of education from the local subdivisions. Because sol- 
diers of the Union Army. then quartered in Maryland, were 
permitted to vote on the adoption of the 1864 Constitution, 
some historians speculate that the document's ratification 
did not represent the will of a majority of Malyland's citi- 
zenry. See L. Blauch, The First Urliforw School System of 
Matyland, 1865-1868.26 Md.Hist.Mag. 205,225-226 (1931). 



nues among the counties and Baltimore City. Nor did 
the new article contain a provision, as in the 1864 
Constitution, that the statewide school system be 
"uniform." The new article required only that the 
free statewide system be "thorough and efficient," 
and funded "by taxation, or otherwise." It also di- 
rected that the existing "uniform" system would ex- 
pire at the end of the first year after the adoption of 
the new constitution, unless the legislature elected to 
continue it. 

Although no official transcript of the debates of 
the 1867 Convention was made, considerable histori- 
cal evidence exists respecting the Convention's pro- 
ceedings. As reported in Perlman, Debates of the 
Maryland Constitution Convention of 1867, at 198-203, 
243-48, and 251-56, a number of delegates ex- 
pressed dissatisfaction with the "uniform" public 
schools system created by the 1864 Constitution; they 
urged its termination. Some delegates assailed the 
large expense associated with the operation of the 
uniform system, with its centralized administration, 
lack of local control, and with the performance of the 
Superintendent of Public Instruction. Members of 
the Convention's Education Committee, in explain- 
ing the proposed new article to the delegates, said 
that it did not provide for a uniform system; that the 
subject "of incorporating into the constitution a de- 
tailed system was thoroughly discussed"; that the 
committee was of the "unanimous conclusion . . . that 
the constitution should not be encumbered with the 
details"; and that the "best plan was to leave the de- 
tails . . . to the legislature." The comments of Dele- 
gate Kilbourne, a member of the Education 
Committee, appear to reflect the sentiment of the 
Education Committee. As reported in Perlman, De- 
bates, at 200-01, Kilbourne "wanted this matter left to 
the Legislature." He said that: 

He had been for abolishing the present 
system . . . [and] in no shape or form would 
he consent that the system should continue 
one day beyond the time indicated in this ar- 
ticle, [June 11,18671. . . .The committee had 
ample evidence of the almost entire voice of 
the people of Maryland against the system. 
The reason why he was willing to leave this 
matter to the Legislature was because he 
was thoroughly convinced that no section of 
the State would send a delegate to the Legis- 
lature who would not be in favor of abolish- 
ing the present system. The enormous 
expenses of the system, the mode of raising 
the money and the mode of expending it, and 
the power of the superintendent, are all rea- 
sons why this system should be dispensed 
with. . . . The whole system has radical, fun- 

damental objections. It would be supposed 
that it would be right to commit the expendi- 
ture of the funds to those who contributed 
them. but these funds are placed beyond the 
control of every parent and guardian in the 
State; those who bear the burdens are de- 
nied all share in their direction. 

A number of amendments were nevertheless 
proposed to the Education Committee's report. . . . 

None of the proffered amendments to the pro- 
posed new education article were adopted by the 
Convention and it was passed with only five dissent- 
ingvotes. Debates. at 439. A resume of the work of the 
Convention was printcd in The Baltrmore Sun after 
the Convention's adjournment. It was there reported 
that the education article "makes it incumbent on. . . 
[the legislature], at its first session to provide for a 
new system, all the details of which, including the rate 
of taxation, are left to it." Id. at 36. 

Perlman's accounts of the proceedings at the 
1867 Constitutional Convention are confirmed by ar- 
ticles appearing in The Baltimore American and Com- 
mercial Advertiser, the Baltimore Daily Commercial 
and the Baltimore Gazette. In various articles, these 
newspapers reported that it was the intention of the 
Convention delegates in adopting the new education 
article to leave implementation of the details of the 
public school system to legislative detcrmina~ion. For 
example, Delegate McKaig, a member of the Educa- 
tion Committee, was quoted as saying: "[tlhe object 
of the committee was to leave the Legislature en- 
tirely untrammelled." Baltimore American, June 21, 
1867, at 4. Delegate Page was reported to have un- 
successfully introduced a motion to amend the first 
section of the new education article to require "a 
thorough, efficicnt and uniform" free public school 
system. Id., June 12,1867, at 4 (emphasis supplied). It 
was reported that efforts to include a constitutional 
provision guaranteeing local control of the public 
schools, and for a separate system in Baltimore City, 
were blunted by the firm position espoused by Educa- 
tion Committee members, most of whom favored lo- 
cal control, that the legislature be left free to adopt 
the system it deemed best. Id. June 12 and 22, at 4. 
See also Bultimore Daily Commercial, June 12, 
1867. at 4 . .  . . 

Following ratification of the Constitution of 
1867, the provisions of Article VIII were imple- 
mented by ch. 407 of the Acts of 1868, which enacted 
a new public education article. The statute made pro- 
vision for a general system of free public schools 
throughout the State. Educational matters affecting 
a county were placed under the superintendence of 
Boards of County School Commissioners. The Act 
required imposition of a ten-cent statewide property 



tax to support the free public school system through- 
out the State, to be distributed to the City and to the 
counties on a school-age population basis. The stat- 
ute specified that the State School Fund was to pay 
the salaries of teachers in the counties, and the ex- 
pense of school books and stationery; and that if in 
apportioning the School Fund among the counties 
and Baltimore City, the share of any county was in- 
adequate, the county could impose a local property 
tax sufficient to satisfy the deficiency; and that county 
voters could also impose other and additional taxes 
for public school purposes. 

It is manifest from the history underlying the 
adoption of Article VIII of the 1867 Constitution, 
and from the consistent interpretation and applica- 
tion of its provisions by the legislative and executive 
branches of the State government for more than one 
hundred years, that the "thorough and efficient" lan- 
guage of sec. 1 does not mandate uniformity in per 
pupil funding and expenditures among the State's 
school districts. The words of sec. 1 require no more 
than that the General Assembly, by law, establish a 
"thorough and efficient" system of free public 
schools throughout the State, funded by taxation or 
otherwise. That the general language of this constitu- 
tional directive constituted a clear departure from 
the specific and detailed education article provisions 
contained in the 1864 Constitution is clear. It is 
equally clear that nothing in the provisions of the 
newly adopted sec. 1 compelled the legislature to en- 
act a law requiring that the funds raised to support 
the public schools system be apportioned in any par- 
ticular way. Nor did the provisions of sec. 1, either ex- 
plicitly or implicitly, inhibit local subdivisions from 
spending locally generated tax revenues for public 
school purposes in supplementation of amounts to be 
received from the state school fund. Obviously, in 
light of the historical evidence, the words "thorough 
and efficient," in the context of their usage in sec. 1, 
are not the equivalent of "uniform." Nor do these 
words impose upon the legislature any directive, in its 
establishment of the public school system, to so fund 
and operate it that the same amounts of money must 
be allocated and spent, per pupil, in every school dis- 
trict in Maryland. To conclude that a "thorough and 
efficient" system under sec. 1 means a full, complete 
and effective educational system throughout the 
State, as the trial judge held, is not to require a state- 
wide system which provides more than a basic or ade- 
quate education to the State's children. The 
development of the statewide system under sec. 1 is a 
matter for legislative determination; at most, the leg- 

islature is commanded by sec. 1 to establish such a 
system, effective in all school districts, as will provide 
the State'syouth with a basic public school education. 
To the extent that sec. 1 encompasses any equality 
component, it is so limited. Compliance by the legis- 
lature with this duty is compliance with sec. 1 of Arti- 
cle VIII of the 1867 Constitution. 

In so concluding, we have considered cases from 
other jurisdictions with state constitutions having a 
"thorough and efficient" education clause or like pro- 
vision. Danson v. Casey, 484 Pa. 415, 399 A.2d 360 
(1979), involved a challenge to the statutory system 
by which the Philadelphia school district was funded 
under a state constitutional provision requiring that 
the legislature provide for the maintenance and sup- 
port of a "thorough and efficient system of public 
education." Pennsylvania's statutory scheme, like 
Maryland's, contained two primary sources of fund- 
ing-state and local taxation. State funds were dis- 
tributed pursuant to a formula akin to Maryland's 
foundation level program for basic current expenses. 
Local tax revenues constituted the major source of 
school funding. It was contended that the "thorough 
and efficient" clause mandated exact equality of 
funding among the school districts. The Supreme 
Court of Pennsylvania rejected that claim. It said that 
the framers of the Pennsylvania Constitution had 
"considered and rejected the possibility of specifi- 
cally requiring the Commonwealth's system of edu- 
cation be uniform." 399 A.2d at 367. Instead, the 
court noted that in enacting the "thorough and effi- 
cient" clause, the framers had "endorsed the concept 
of local control to meet diverse local needs" and had 
recognized "the right of local communities to utilize 
local tax revenues to expand educational programs 
subsidized by the state." Id. 

The Georgia Constitution makes it a "primary 
obligation" of the state to provide "an adequate edu- 
cation to the citizens of Georgia." Under that state's 
school financing system, the primary fund sources are 
state and local revenues. Thc bulk of the state money 
is distributed for "basic educational needs," allotted 
pursuant to the average daily attendance per local 
district. To receive this aid, each district must contrib- 
ute a set amount obtained from ad valorem taxation, 
referred to as "required local effort." Local jurisdic- 
tions, however, may supplement this program with 
funds generated by local property tax assessments. In 
McDaniel v. Thomas, 248 Ga. 632, 285 S.E.2d 156 
(1981), it was claimed that these local contributions, 
combined with the low level of state support, violated 
the state education clause. The court concluded from 
the evidence that a direct relationship existed be- 
tween a district's level of funding and the educational 
opportunities which a school district is able to provide 
its children. Id. 285 S.E.2d at 160. Nevertheless, it 



held that the "adequate education" provisions of the 
state constitution "do not restrict local school dis- 
tricts from doing what they can to improve educa- 
tional opportunities within the district, nor do they 
require the state to equalize educational opportuni- 
ties between districts." Id. 285 S.E.2d at 164. Further- 
more, the court found that the legislature had not 
disregarded its obligation to provide an "adequate" 
education, as evidenced by the massive state financial 
commitment to public education. The court stated 
that "while an 'adequate' education must be designed 
to produce individuals who can function in society, it 
is primarily the legislative branch of government 
which must give content to the term 'adequate.' "Id. 
285 S.E.2d at 165. 

Both the New Jersey and West Virginia Consti- 
tutions contain provisions requiring the establish- 
ment of a "thorough and efficient" system of free 
public schools. In Robinson v. Cahill, 62 N.J. 473,303 
A.2d 273, cert. denied, 414 US .  976,94 S.Ct. 292,38 
L.Ed.2d 219 (1973), the Court recognized the exis- 
tence of wealth-based spending disparities among lo- 
cal school districts. It held that the "thorough and 
efficient" clause required equality of expenditures 
for a minimum mandated educational opportunity, 
i.e., one "which is needed in the contemporary setting 
to equip a child for his role as a citizen and as a com- 
petitor in the labor market." Id. 303 A.2d at 295. The 
Court noted that the State had never established 
even minimal statewide standards for education; that 
absent such standards the tax burden could not be 
"left to local initiative with any hope that statewide 
equality of educational opportunity will emerge." Id. 
The Court said that the State must compel the local 
districts to raise the money to provide for the consti- 
tutionally mandated education and that it could also 
authorize local governments to spend beyond the 
constitutionally mandated minimum education.13 

13New Jersey's legislature appears unwilling or unable to 
obey the "constitutional mandate" set forth in the Robinsorz 
case. The state is now in its seventh round of school financ- 
ing litigation. See Robinson v. Calrill, 70 N.J. 155, 358 A.2d 
457 (1976). 

As in Robinson v. Cahill, supra, the court in 
Pauley v. Kelly, 255 S.E.2d 859 (W.Va., 1979), found 
an absence of educational standards to "set the core 
va1ues"for the state's public school system. Id. at 878. 
Without actually deciding that the state's educational 
system was so deficient as to violate the "thorough 
and efficient" clause of the state constitution, the 
court remanded the case for the development of edu- 
cational qualitative standards consistent with the 
constitutional directive and for testing to determine 
whether each school district would be in compliance 
with the newly developed standards. In so ruling, the 
court emphasized that "great weight will be given to 
legislatively established standards, because the peo- 
ple have reposed in that department of government 
'plenary, if not absolute' authority and responsibility 
for the school system." Id. Moreover, the court 
stated that "[mlere rote comparison with other more 
affluent counties does not necessarily serve to define 
the values of such a system." Id. See also Washakie Co. 
Sch. Dist. No. One v. Herschler, 606 P.2d 310 (Wyo.), 
cert. denied, 449 U S .  824, 101 S.Ct. 86,66 L.Ed.2d 28 
(1980). 

In contrast to New Jersey and West Virginia, 
Maryland has, by legislation, and by regulations and 
bylaws adopted by the State Board of Education, es- 
tablished comprehensive statewide qualitative stan- 
dards governing all facets of the educational process 
in the State's public elementary and secondary 
schools. . . . 

The record in this case demonstrates that Mary- 
land has continuously undertaken to provide a thor- 
ough and efficient public school education to its 
children in compliance with Article VIII of the Mary- 
land Constitution. That education need not be 
"equal" in the sense of mathematical uniformity, so 
long as efforts are made, as here. to minimize the im- 
pact of undeniable and inevitable demographic and 
environmental disadvantages on any given child. The 
current system, albeit imperfect, satisfies this test. 

Discussion Notes 
1. Footnote 13 of the Maryland opinion refers 2. Is the history of Maryland's rejection of a 

to the continuing litigation in New Jersey in Robin- "uniform" system of public schools necessarily dis- 
son v. Cahill. The latest chapter is Abbotr v. Burke, positive of the question of inequality of funding? 
100 N.J. 269, 495 A.2d 376 (1985). 



B. Right to Education 

In the Interest of G.  H. 
218 N.W. 2d 441 (N.D. 1974) 

VOGEL, Judge. 
G. H., in whose interest this action was brought, 

was born on July 27,1957, with severe physical handi- 
caps which need not be detailed. She is educable, and 
is expected to finish her grade school education soon. 
At the time of her birth her family lived at Williston, 
Williams County, North Dakota, in Williston School 
District No. 1. 

She spent some time at the Grafton State School 
(for retarded children), but did not really belong 
there, so she was sent to the Crippled Children's 
School at Jamestown, North Dakota, at the request 
of the superintendent of the Grafton State School. 
The Crippled Children's School is a private, nonsec- 
tarian, nonprofit institution. G. H. has now spent 
most of her 17 years of life there. 

Her parents were unable to pay the charges at 
that school, even though approximately half of the 
expenses of the school are paid by charitable contri- 
butions. So the Williams County Welfare Board be- 
gan paying the cost of keeping her in a foster home in 
Jamestown, while Williston School District No. 1 
contracted with the Crippled Children's School to 
pay her tuition. . . . 

All went well until the parents of G. H. moved to 
Minneapolis, Minnesota, in 1969, leaving her at the 
Crippled Children's School in Jamestown. Williston 
School District No. 1 stopped paying the tuition at 
the school as of September 1,1969, while the County 
Welfare Board continued to pay for the foster home 
care. The Crippled Children's School continued to 
provide her with educational services, without reim- 
bursement by anyone. 

On March 20, 1970, Reuben E. Carlson, an offi- 
cer of the State Public Welfare Board, petitioned the 

district court of Stutsman County (where the Crip- 
pled Children's School is located) to make a determi- 
nation concerning the care, custody, and control of G. 
H., and asserted that she was a deprived child without 
proper parental care or control; that her parents 
were not living together and were unable to provide a 
suitable home for her; that she had physical disabili- 
ties which make it necessaly for her to attend the 
Crippled Children's School; and that her parents 
were unable to cope with her many needs because of 
her physical condition. The action was brought by 
Reuben E. Carlson, and the respondents were G. H. 
and her parents. After a hearing, the district court 
made findings on May 14, 1970, that G. H. is a de- 
prived child, that her parents were unable to provide 
for her, that the causes of her deprivation were not 
likely to be remedied, that her mother was confined 
to a hospital for psychiatric treatment, that it was im- 
possible for the parents to care for her, that the most 
suitable place for her was the Crippled Children's 
School, and that the parents had not established per- 
manent residence outside the Williston area. The 
court further found that the Crippled Children's 
School had proper facilities for her education and 
that there were no public schools in the State of 
North Dakota with the necessary facilities which 
would accept her. The court further found that the 
Williams County Welfare Board was providing for 
her care and that up to September 1,1969, when the 
parents left Williston, the Williston School District 
paid the tuition at the Crippled Children's School. 

The court thereupon ordered that G. H. be taken 
under the juvenile jurisdiction of the court, that her 
care, custody, and control be transferred to the direc- 
tor of the Williams County Welfare Board, and that 
her father pay $55 per month to the Williams County 
Welfare Board if his income warranted. Williston 
School District No. 1 was ordered to pay the educa- 
tion costs at the Crippled Children's School retroac- 



tively to September 1, 1969, and continuously 
thereafter so long as she remains a student at the 
School. 

When the appeal was perfected, all parties 
named in the title were represented by attorneys, ex- 
cept G. H. herself. On our own initiative, we re- 
quested the North Dakota Association for Retarded 
Children to file a brief amicus curiae. We are grateful 
to the Association for having done so and for enlisting 
the support of the National Center for Law and the 
Handicapped, which joined in the brief and partici- 
pated in the oral argument. 

CONSTITUTIONAL RIGHT TO 
EDUCATION 

Two kinds of expenditures are involved in this 
appeal. The first is, perhaps inadequately, described 
as subsistence. This description includes the foster 
home care, including board and room of G. H., as 
well as payments for physical therapy and some inci- 
dental expenses for her. These sums have been paid 
for years by the Williams County Welfare Board. Al- 
though that board appealed from the order of the dis- 
trict court, it continued to make payments for 
subsistence, and concedes that it will continue to 
make the payments if no one else makes them. 

The greatest disagreement arises over the sec- 
ond category of expenses, also described inade- 
quately, the so-called tuition at the Crippled 
Children's School. This designation necessarily cov- 
ers more than the ordinary kind of education, since 
education of handicapped children requires a differ- 
ent kind of physical plant to accommodate their 
physical handicaps, a different kind of teaching 
adapted to the mental handicaps which so often ac- 
company the physical ones, and special kinds of 
teachers to assist in surmounting the problems aris- 
ing from all the varieties of handicaps encountered. 

The first question to arise, incredibly enough, is 
whether G. H.-is entitled to have her tuition by 
anyone. A great many handicapped children in this 
State have had no education at all, which might indi- 
cate that they are entitled to none. A further shadow 
on their claim to an education has been cast, accord- 
ing to some of the briefs before us, by the decision of 
the United States Supreme Court in San Antonio In- 
dependent School District v. Rodriguez, 411 U.S. 1, 
93 S.Ct. 1278, 36 L.Ed.2d 16 (1973), which held that 
education is not a right mandated by the United 
States Constitution. We will return to the Rodriguez 
case later, but at this point we will consider whether 
the right to an education is a constitutional right un- 

der the Constitution of this State. We held long ago 
that it is, and we now reiterate that holding. 

The historic policy of this state, in com- 
mon with the general policy of every other 
state in the Union, is to maintain a free pub- 
lic school system for the benefit of all chil- 
dren within specified age limits. 

This policy existed prior to statehood 
and is crystallized in sections 147 and 148 of 
the State Constitution, which read as fol- 
lows: 

A high degree of intelligence, 
patriotism, integrity and morality on 
the part of every voter in a govern- 
ment by the people being necessary 
in order to insure the continuance 
of that government and the pros- 
perity and happiness of the people, 
the legislative assembly shall make 
provision for the establishment and 
maintenance of a system of public 
schools which shall be open to all 
children of the state of North Da- 
kota and free from sectarian con- 
trol. This legislative requirement 
shall be irrevocable without consent 
of the United States and the people 
of North Dakota. 

[Sec. 147, Constitution of N.D.] 

The legislative assembly shall 
provide, at its first session after the 
adoption of this constitution, for a 
uniform system for free public 
schools throughout the state, begin- 
ning with the primary and extending 
through all grades up to and includ- 
ing the normal and collegiate 
course. 

[Sec. 148, Constitution of N.D.] Anderson v. 
Breithbarth, 62 N.D. 709,245 N.W. 483,484 
(1932). 

We are satisfied that all children in North Da- 
kota have the right, under the State Constitution, to a 
public school education. Nothing in Rodriguez, supra, 
holds to the contrary. The State of New Jersey has 
held, since Rodriguez, the education is a right under 
the Constitution of that State. Robinson v. Cahill, 62 
N.J. 473,303 A.2d 273 (1973). 

Handicapped children are certainly entitled to 
no less than unhandicapped children under the ex- 
plicit provisions of the Constitution. Whether those 
who have been unconstitutionally deprived of educa- 
tion in the past have a constitutionally based claim for 
compensatory educational effort, we leave for future 



determination. See In re H., 72 Misc.2d 59, 337 
N.Y.S.2d 969 (Family Court, Queens County, 1972). 

For the present, we say only that failure to pro- 
vide educational opportunity for handicapped chil- 
dren (except those, if any there are, who cannot 
benefit at all from it) is an unconstitutional violation 
of the foregoing constitutional provisions, as well as 
Section 11 of the North Dakota Constitution and Sec- 
tion 20 of the North Dakota Constitution, which pro- 
vide that all laws of a general nature shall have a 
uniform operation and that no class of citizens shall 
be granted privileges or immunities which upon the 
same terms shall not be granted to all citizens. 

We find nothing in Rodriguez, supra, to persuade 
us to a different view. On the contrary, education has 
long been the primary responsibility of the States, 
and it is only natural that their constitutions should 
provide for a right to an education; while the Federal 
Constitution, as Rodriguez points out, is silent on the 
subject of education. 

* * * * * 

WHO SHALL PAY? 
Resolution of this question depends upon a deci- 

sion as to the residence of G. H. for school purposes. 
That problem was exhaustively discussed in Ander- 
son v. Breithbarth, supra. Although the statutes have 
been amended in many respects since then, the 
amendments would not change the result. 

Section 15-59-07, relating to education of stu- 
dents with physical handicaps and learning disabili- 
ties, says nothing about residence, It tells only what is 
to be done if any school district "has" such a handi- 
capped child. 

The facts here are very similar to Anderson. In 
Anderson, a child had been more or less abandoned by 
her parents and left with relatives, who enrolled her 
in a local school. The school district challenged her 
right to attend the school without the payment of tui- 
tion by the district of her former residence or the dis- 
trict of her parents' then residence. We held that it 
was the residence of the child which was controlling, 
and that she was entitled to attend the school where 
she resided with relatives. 

In the present case, if the Williston School Dis- 
trict had facilities within its district to educate handi- 
capped children such as G H., she would no doubt 
still be living there, and Anderson would be exactly in 
point and controlling. 

Does the fact that Williston has no such facilities, 
and therefore contracted with the Crippled Chil- 
dren's School to provide them, change the situation 
in any material way? We think not. A contract be- 
tween a school district and the Crippled Children's 
School does not change the residence of the child, 
which remains within the contracting district. 

We so hold, even though the child's parents have 
moved from the State of North Dakota and estab- 
lished residence elsewhere. G. H. has been dcter- 
mined to be a ward of the State. Her residence is 
separate from that of her parents. Anderson v. 
Breithbarth, supra. If Williston were not her resi- 
dence, we would have to decide whether the respon- 
sibility for her care lay with the Social Service Board 
of the State. 

* * * * * 

Discussion Notes 
1. In the Interest of G. H. concerned a child who 

was "educable." What are the education rights of 
those deemed "subtrainable"? See Levine v. Insti- 
tutions and Agencies Dept., 84 N.J. 234, 418 A.2d 
229 (1980). 

2. Concerning the state constitutional right to 
education as applied to mentally handicapped in- 
dividuals, see also, Dept. of Pub. Welfare v. Haas, 
154 N.E.2d 265, 270-71 (Ill. 1958). Article X, sec- 
tion 1 of the Illinois Constitution of 1970 now pro- 
vides: "A fundamental goal of the People of the 
State is the educational development of all per- 
sons to the limits of their capacities." This provi- 
sion apparently "overrules" Haas. 

3. See also, State v. Stecher, 390 A.2d 408,410 
(Conn. 1977) ("the right to free public education is 
not measured by the physical or intellectual ability 
of the child.") 

4. Review the New Mexico Attorney Gener- 
al's opinion in Chapter 5, Section H, concerning 
bilingual education. 

5. For an excellent study of the rights of school 
children who cross school district lines to reside in 
spouse abuse shelters, see Nancy Ruth Johnson, 
"The Education Rights of School Age Children 
Who Reside in New Jersey Spouse Abuse Centers: 
An Analysis from the Child Advocate's Perspec- 
tive," Journal of Law and Education 13 (April 
1984): 239. 

6., Could a right to education conflict with 
other state constitutional provisions concerning 
public education, such as those requiring a public 
referendum on bonds for school construction and 
renovation? See In re Application of Freehold Bd. of 
Educ., 86 N.J. 265,430 A.2d 905 (1981); Michael J. 
Guard and Jean A. La Maita, "Financing Public 
Education Facilities in New Jersey, After the Free- 
hold Decision," Seton Hall Law Review 12 (No. 2 
1982): 195. 

7. Review the materials in Chapter 1 relating 
to the admission of new states, and Wheeler v. Bar- 
rera in Chapter 2, Section C, p.56. 



C. Higher Education 

Should state constitutions contain references to 
higher education? What effects might be predicted 
from inclusion of provisions relating to higher educa- 
tion in state constitutions? 

The Regents of the 
University of Michigan v. State 

395 Mich. 52,235 N.W.2d 1 (1975) 

COLEMAN, Justice. 

The plaintiffs (Universities) maintain that 1971 
P.A. 122 infringes upon their constitutional auton- 
omy by (sec. 13) limiting the numbers of and tuition 
paid by out-of-state students, (sec. 20) unduly re- 
stricting the "construction of buildings or operation 
of institutions of higher education" and (sec. 26) re- 
quiring that there be no raise in tuition or student 
fees beyond the amount of revenue reported for 
budget purposes. . . . 

ISSUES RAISED BY PARTIES 

1. 
Do the conditions and limitations imposed in 

1971 P.A. 122, secs. 13,20 and 26 (Higher Education 
Appropriation Act of 1971), unconstitutionally in- 
trude upon the authority of the universities as set 
forth in Const. 1963, art. 8, secs. 4, 5 and art. 5, sec. 
20? 

2. 
Does the provision in Const. 1963, art. 8, sec. 3 

that the Michigan Board of Education "serve as the 
general planning and coordinating body for all public 

education, including higher education" include the 
authority to veto prior to implementation by the uni- 
versities? 

GENERAL 
Essentially we must address the distribution of 

power among the legislature and governor, the gov- 
erning boards of the universities and the State Board 
of Education. 

As defendants point out, "[Tlhis is the first major 
case in this area of Michigan constitutional law . . . to 
reach the Court since State Board of Agriculture v. 
Auditor General, 226 Mich. 417 [I97 N.W. 1601," de- 
cided over 50 years ago in 1924 and the first case in 
this area to reach the Court under the 1963 constitu- 
tion. 

1. 
1971 P.A. 122 Pertinent Constitutional Provi- 

sions Const. 1963, art. 8, sec. 4 

The legislature shall appropriate mon- 
eys to maintain the University of Michigan, 
Michigan State University, Wayne State 
University, Eastern Michigan University, 
Michigan College of Science and Technol- 
ogy, Central Michigan University, Northern 
Michigan University, Western Michigan 
University, Ferris Institute, Grand Valley 
State College, by whatever names such insti- 
tutions may hereafter be known, and other 
institutions of higher education established 
by law. The legislature shall be given an an- 
nual accounting of all income and expendi- 
tures by each of these educational in- 
stitutions. Formal sessions of governing 



boards of such institutions shall be open to 
the public."2 

Const. 1963, art. 8, sec. 5 

. . . Each board shall have general supervi- 
sion of its institution and the control and di- 
rection of all expenditures from the 
institution's funds . . .3 
Const. 1963, art. 5, sec. 20 

No appropriation shall be a mandate to 
spend. The governor, with the approval of 
the appropriating committees of the house 
and senate, shall reduce expenditures 
authorized by appropriations whenever it 
appears that actual revenues for a fiscal pe- 
riod will fall below the revenue estimates on 
which appropriations for that period were 
based. Reductions' in expenditures shall be 
made in accordance with procedures pre- 
scribed by law. The governor may not reduce 
expenditures of the legislative and judicial 

'Convention Comment: 

This is a revision of Sec. 10, Article XI, of the 
present [I9081 constitution requiring the legisla- 
ture to appropriate funds to maintain all state-sup- 
~ o r t e d  institutions of higher education. All such 
institutions must give anannual accounting to the 
legislature of all income and all expenditures. 

Constitutional status is conferred on all state- 
supported institutions of higher education which 
are now in existence or  which may hereafter be es- 
tablished. 

The  concludine, sentence of the section in- 
sures that formal se&ons of the governing boards 
of such institutions will be open to the public. 

3Convention Comment: 

This is a revision combining Sections 3,4,5,7, 
8 and 16, Article XI, of the present [I9081 constitu- 
tion. The  governing boards of the University of 
Michigan, Michigan State University and Wayne 
State University are placed on an equal basis in the 
supervision of their respective institutions and the 
control and direction all expenditures from the in- 
stitutions' funds. 

Each of the boards is permitted to choose the 
president of its university as presently provided. 
All three boards are to  be equal in size, which en- 
larges those of Michigan State University and 
Wayne State University for six to eight members. 
Such members are all to be elected for eight-year 
terms and vacancies are to be fillcd by appoint- 
ment of the governor. 

branches or from funds constitutionally 
dedicated for specific  purpose^.^ 

A capsule history provides perspective to these 
proceedings. 

The University of Michigan was established by 
act of the Governor and judges of the Territory of 
Michigan on August 26, 1817. The act increased the 
public taxes 15% and appropriated the increase to 
the university. A priority of expenditure was created, 
the balance to be utilized "as shall be from time to 
time by law directed." Control was in the Legislature. 

On April 30. 1821. the Governor and judges re- 
pealed the August 26,1817 act, replacing it by an act 
creating the University of Michigan "under the man- 
agement, direction and government of twenty-one 
trustees, . . . a body politic and corporate."5 This body 
also was given authority (sec. 5) to establish such 
other "colleges, academies and schools" as it thought 
proper and its funds permitted. Because of a series of 
federal acts providing land for support of education 
in the territories and reliance on its continuation, lit- 
tle reference was made to financial support and early 
constitutions.6 Control was in the university. 

Mention of the university was made in 
Const.1835, art. 10, sec. 5 in a section which spoke 
largely to thc preservation of the interest fund de- 
rived from sale of part of the federal lands. However, 
1837 P.A. 55, "An Act to provide for the organization 
and government of the 'University of Michigan' ," 
rested the government of the university in a board of 

4Convention Comment: 

This is a new section designed to provide for 
executive and legislative controls over state expen- 
ditures. The first sentence is intended to cover 
situations in wh~ch unforeseen efficiencies and 
economies might bcconie possible. 

The second scntence rcquires the governor, 
with the approval of the appropriatingconlnlittees 
of the legislature, to reduce expenditures when- 
ever it appears that revenues are not meeting esti- 
mates for a fiscal period. It is believed that this 
sentence removes any question as to the constitu- 
tionality of legislative control over general fiscal 
policy of the statc. It would require current action 
to minimize impending year-end deficits. 

The final sentence protects the separation of 
powers doctrine by preventing executive reduc- 
tions of expenditures for the co-ordinate legisla- 
tive and judicial branches of government. It  would 
also prohibit the governor from making reduc- 
tions in funds dedicated by the constitution for 
specific purposes. 

51 Terr.L.879. 
6Rrgerits of /lie U~iiversity o f  Michigan and the Legislatlrre of 
the State, 1920-1950, David D. Laird. 



regents (sec. 3) and gave the regents power to expend 
all moneys for the use and benefit of the university 
(sec. 17). 

Therefore, it appears that the Legislature took 
general control over this body, but delegated some 
control back to the regents. 

In Sterling v. Regents of University of Michigan, 1 10 
Mich. 369,68 N.W. 253 (1896), Justice Grant wrote 
of the history of the 1850 Constitution: 

Under the Constitution of 1835, the leg- 
islature had the entire control and manage- 
ment of the university and the university 
fund. . . .The university was not a success un- 
der this supervision by the legislature. . . . 

In 1850 the status of the university was re- 
established, and Const. 1850, art. 13 reads in essence 
the same as the 1908 provision and subsequently the 
1963 provision. 

Similarly, Michigan State University, the na- 
tion's first land grant college, and Wayne State Uni- 
versity, the youngest of plaintiffs, passed through 
what plaintiffs term "a parallel course of legislative 
gestation and constitutional maturity." 

Although decided long before the ratification of 
Const. 1963, State Board ofAgriculture v. Auditor Gen- 
eral, 226 Mich. 417, 197 N.W. 160 (1924), addressed 
the problem of what, if any, conditions can be im- 
posed by the Legislature on appropriations to consti- 
tutionally recognized universities and colleges. As 
noted, the 1908 constitutional terms establishing the 
authority of the universities7 are similar to those em- 
ployed in the present constitution. 

The case substantially limited Weinberg v. Regents 
of the University, 97 Mich. 246, 56 N.W. 605 (1893), 
which had ruled that the Legislature could attach to 
an appropriation "any conditions it may deem expedi- 
ent and wise." State Board ofAgrzculture ruled that an 
appropriation could be based upon a condition that 
the money be used for a specific purpose-within cer- 
tain limitations. In speaking of Weinberg, the Court 
said: 

[I]t did not mean that a condition could 
be imposed that would be an invasion of the 
constitutional rights and powers of the gov- 
erning board of the college. It did not mean 
to say that in order to avail itself of the 
money appropriated the state board of agri- 
culture must turn over to the Legislature 
management and control of the college, or 
of any of its activities. This logically leads us 

7Const.1908, art. 11. 

to a consideration of the character of the 
condition attached to the appropriation in- 
volved in the instant case. Is it a condition 
that the Legislature has a power to make? 

From this case the conclusion can be drawn that 
some but not all conditions can be imposed upon an 
appropriation to a constitutional college or univer- 
sity. However, the Legislature may not interfere with 
the management and control of those institutions. 
This landmark case makes it clear that the legislature 
within those limitations may appropriate state funds 
for a special purpose and if the university accepts the 
appropriation, it must use the funds for that purpose. 

Sections 13 and 26 Section 13 

It is a condition of this appropriation 
that no college or university having an en- 
rollment of out of state students in excess of 
20% of their total enrollment shall increase 
their enrollment of out of state students in 
their actual number or percentage over the 
actual numbers and percentages that were 
enrolled in the 1970-71 school year. 

Further it is the intent of the legislature 
that an out of state student shall pay a stu- 
dent fee equal to approximately 75% of the 
cost of instruction at the respective institu- 
tion of higher education. 

In subsequent acts, however, the words, "[Ilt is a 
condition of this appropriation" have been changed 
to "[Ilt is legislative intent." 

The Legislature has the right to state its advice 
or wishes through an expression on intent, so we 
deem it unwise to go forward (or backward) to meet 
an issue which no longer exists. 

Section 26 
We find also that the alleged ills of Section 26 

have not appeared in any subsequent act and so like- 
wise we consider it inappropriate to raise problems 
where none presently exist. 

Section 20 

It is a condition of this appropriation that 
none of the appropriations contained in this 
act shall be used for the construction of 
buildings or operation of institutions of 
higher education not expressly authorized in 
section 1. No contract shall be let for con- 
struction of any self-liquidating project at 
any of the state supported institutions of 



higher education without first submitting to 
the appropriate legislative committees, 
schedules for the liquidation of the debt for 
the construction and operation of such pro- 
ject. Funds appropriated herein to each in- 
stitution of higher education may not be 
used to pay for the construction, mainte- 
nance or operation of any self-liquidating 
projects. 

Second Sentence, sec. 20 
The second sentence of sec. 20 requires that a 

university submit to the appropriate legislative com- 
mittees schedules for the liquidation of the debt for 
construction and operation of a self-liquidating pro- 
ject. It does not prohibit the construction of a self- 
liquidating project. It only provides that the 
legislature be informed. It affords the legislature an 
overview of the total "plant" and a means by which to 
plan effectively for legislatively appropriated funds. 
There is no requirement of legislative approval. It 
provides only a method of notice of the total obliga- 
tions of the universities. We find persuasive the fol- 
lowing argument for the state by the Attorney 
General: 

. . . this requirement of section 20 does not 
impinge upon plaintiffs-appellees' manage- 
ment of the operation of their respective 
universities. The universities are free to de- 
termine whether they will enter into con- 
tracts for the construction of self-liquidating 
projects. Further, the debt liquidation 
schedules are something the universities al- 
ready have in their possession prior to enter- 
ing into such contracts. Thus, this 
requirement imposes no burden upon the 
universities. 

As it stands, this is a mere reporting measure, 
without corollary of supervision or control on the part 
of the committees receiving the information. Al- 
though it is, as plaintiffs claim, a pre-audit rather than 
post-audit provision, such reporting is merely an at- 
tempt to give the Legislature information which 
should be public knowledge. Universities may still 
enter into construction contracts for self-liquidating 
projects without prior legislative approval. 

The legitimate interest of the governor and the 
legislature is served by notice of matters of possible 
consequences to the credit of the state and the total 
needs of the universities. 

Accordingly, we find the second sentence of sec. 
20 to be constitutional. 

Third Sentence, sec. 20 
The third sentence of sec. 20 precludes the use of 

operating funds to pay for the construction, mainte- 
nance or operation of any self-liquidating pro,ject. 

The Universities would persuade us that the leg- 
islature has no valid interest in a self-liquidating pro- 
ject because it is just that self-liquidating or 
self-supporting. They argue that legislatively appro- 
priated funds are not needed and so no legislative ap- 
proval is required prior to the letting of such contract. 
We agree. 

Defendants urge that this is a reasonable limita- 
tion since. by definition, the projects will generate 
revenues sufficient to pay for themselves. Further, 
they contend, if appropriated state funds may be used 
for self-liquidating projects. each becomes a "fait ac- 
compli in terms of the legislature having to provide 
state general fund moneys to be used for its construc- 
tion, maintenance and operation." 

Defendants contend that their carefully calcu- 
lated appropriations would be meaningless if they 
could be so easily circumvented. The anticipated 
level of educational quality could be lowered through 
such a diffusion of funds. Also, the state therefore 
could become faced with a need for more money 
either during the same or following year to "main- 
tain" the institution. State fiscal responsibility would 
become difficult or impossible to achieve. They argue 
that the condition has nothing to do with the control 
and management of the University. 

Defendants maintain that the third sentence is a 
reasonable fiscal limitation in harmony with the re- 
quirements, responsibilities and limitations imposed 
upon the three branches of government.1° 

The third sentence of sec. 20 is a perfectly proper 
hortatory clause expressing the Legislature's desire 
to set up an orderly division between self-liquidating 
and other projects. It probably is good government. 
The universities would be wise to comply, and in all 
probability would disregard this legislative expression 
only to suffer understandable legislative reaction. 

This Court therefore is asked to make a declara- 
tion of rights which will to some extent be ineffective 
because the real question here is not judicial power 
but legislative power. 

We commend the Legislature upon its disposi- 
tion to ensure harmony between two constitutional 
bodies. It is fundamental to effective and efficient 
government that the three branches of government 
make every effort to harmonize their activities and 

'Osee Regerltsof the University of Michigar1 v. Ernployrnertt Re- 
lations Cornrnissio~~. 389 Mich. 96, 108-110. 204 N.W.2d 218 
(1973). 



responsibilities. It is academic that whatever powers 
the universities may constitutionally hold, the Legis- 
lature holds the power of the purse. Regardless of 
what this Court might find, the matter remains one of 
power and politics. 

As a practical matter most of the questions which 
arise involve directly or indirectly the Legislature's 
power of the purse which has a governmental reality 
which in some ways transcends the significance of the 
universities' constitutional power, although that can- 
not be ignored or denied. 

It has been observed that our form of democratic 
government is like the bumblebee which aeronauti- 
cal engineers say cannot fly-but does. Both presup- 
pose that each segment performs its prescribed 
function in harmony with all other segments. 

2. 

Const.1963, art. 8, sec. 3 

Leadership and general supervision 
over all public education, including adult 
education and instructional programs in 
state institutions, except as to institutions of 
higher education granting baccalaureate de- 
grees, is vested in a state board of education. 
It shall serve as the general planning and co- 
ordinating body for all public education, in- 
cluding higher education, and shall advise 
the legislature as to the financial require- 
ments in connection therewith. 

The power of the boards of institutions 
of higher education provided in this constitu- 
tion to supervise their respective institu- 
tions and control and direct the expenditure 
of the institutions' funds shall not be limited 
by this section." 

Plaintiffs submit that art. 8, sec. 3 has a perfectly 
plain meaning, namely that whatever may be the role 
of the Board in serving as a general planning and co- 
ordinating body, that role is not to limit, interfere 
with or in any way diminish the power of the universi- 
ties' boards of control to supervise their respective in- 
stitutions and control and direct the expenditures of 
the institution'sfunds. Plaintiffs assume that their su- 
pervisory powers together with their control of ex- 
penditures over their funds authorize them to expand 
their respective educational programs via construc- 
tion if need be without prior approval of the Board. 

The Board contends that its prior approval is 
necessary to any new program or construction. 

The parties argue the plain meaning of the sec- 
tion to contrary conclusions. 

Section 3 begins with the word "Leadership." 
This word does not mean or imply control, domina- 
tion or authority over other boards or institutions. 
The term "general supervision" is modified by the 
words "except as to institutions of higher education 
granting baccalaureate degrees." It follows that the 
Board specifically was not granted general supervi- 
sion over the universities, but was afforded leader- 
ship. 

The section further provides that the Board 
"shall serve as the general planning and coordinating 
body for all public education." This is a grant of gen- 
eral power but within the terms of "planning and co- 
ordinating" and not with any control, domination or 
authority over the excepted institutions. 

The second sentence provides that the Board 
"shall advise the legislature as to the financial re- 
quirements in connection therewith." The word "ad- 
vise" does not grant decisional power to the Board 
over the universities' boards. The words "financial re- 
quirements" are limited by "in connection there- 
with," referring to the "planning and coordinating." 
It does not appear that the constitutional convention 

lconvention comment: 

This is a new section combining and enlarg- 
ing upon the provisions in Sections 2 and 6, Article 
XI, of the present [I9081 constitution. It attempts 
to  embody two fundamental principles: (1) the 
concern of all people in educational processes as a 
safeguard for democracy; (2)greater publicpartici- 
pation in the operation of educational institutions. 

The  enlarged state board provides a policy- 
making body on a state level. Michigan is one of 
three states that does not have such a board. Crea- 
tion of a state board places the superintendent in 
the position of having constantly available a con- 
sultative and deliberative body of outstanding citi- 
zens who are representative of the people of the 
state. 

It  is proposed that the board be the unifying 
and coordinating force for education within the 
state and receive information from all of the vari- 
ous levels of public education. Such information 
would be considered by the board in determining 
advice to local school boards, governing boards of 
colleges and universities and the legislature as to 
the total needs of education in this state. 

The concluding paragraph of the section pre- 
serves for boards of institutions of higher educa- 
tion the power to  supervise their respective 
institutions and control and direct theexpenditure 
of their funds as at present. 



intended that the Board be a dominating authority 
over the Universities. 

This conclusion is materially reinforced by the 
last sentence of sec. 3. 

The convention comment is not necessary to the 
interpretation, but it was voted upon by the delegates 
and underscores this interpretation. The delegates 
explained that they intended the Board to be the uni- 
fying and coordinating force for education, receiving 
information so that the said Board could advise the 
Universities and the legislature as to the total needs 
of education within the state. 

The comment ends by emphasizing that the sec- 
tion preserves to the Universities (and others) the 
"power to supervise their respective institutions and 
control and direct the expenditure of their funds as at 
present." (Emphasis added.) Emphasis of the words 
"as at present" is found also in the convention de- 
bates, referring to 1962, a time at which there was no 
question of the absolute independence of the univer- 
sities vis-a-vis the Board. 

Michigan is one of the few states to give inde- 
pendent constitutional status to its universities. 
When considering and voting upon the new constitu- 
tion, the voters had before them the constitutional 
language and the explanatory "Convention Com- 
ments" adopted by the delegates. Therefore, it is not 
the prerogative of this Court to change the plain 
meaning of words in the constitution "as understood 
by the people who adopted it." Bond v. Ann Arbor 
School Dist., 383 Mich. 693, 178 N.W.2d 484 (1970). 

We agree with the Court of Appeals that "[tlhe 
authority claimed by the State Board of Education is 
not granted them by the Constitution." 

However, the words, "It shall serve as a general 
planning and coordinating body for all public educa- 
tion, including higher education, and shall advise the 
legislature as to the financial requirements in con- 
nection therewith" must be granted meaning. 

It is our opinion that the Universities must in- 
form the Board of proposed new programs and the 
estimated financial requirements for each. From in- 

formation before the Court, it appears that the cur- 
rent procedure is to submit proposals for new 
academic programs on a form supplied by Higher 
Education Management Services of the Board. This 
includes estimated total capital outlay needs for the 
first five years. The proposals are submitted to the 
Board for "approval." 

We interpret "approval" as meaning only advice 
to the legislature and to the Universities. This advice 
relates to the overall planning and coordinating func- 
tion of the Board and in no way carries with it the 
power toveto the proposed programs. In thiscontext, 
the procedure is consistent with the constitutional 
language. 

In other words, the Board is advisory in nature. 
However, in order to advise, it requires information. 
It is necessary to the intent of the constitution that 
the Board be informed of proposed new programs. 
Failure of the Board to recommend favorably to the 
legislature or to act at all does not preclude any of the 
Universities from going directly to the Legislature 
with its proposals and requests. The only require- 
ment resting upon the Universities is to inform the 
Board so that it can knowledgeably carry out its advi- 
sory duties. The autonomy and independence of the 
Universities remain "as in the past." 

This case arises because two important elements 
of our government, the Legislature and the Universi- 
ties, are zealous to perform well their constitutional 
missions in the service of the People. The Legislature 
has taken certain action pursuant to its responsibili- 
ties to supervise properly the spending of the Peo- 
ple's money. The Universities seek to maintain their 
constitutional integrity to manage funds given into 
their charge in order best to perform their educa- 
tional mission. It is obvious that these two functions 
can touch or overlap each other. Therefore under- 
standing and good will is necessary that the People 
whom both elements represent be best served. 

Discussion Notes 
1. See generally, Joseph Beckham, "Constitu- 

tionally Autonomous Higher Education Govern- 
ance: A Proposed Amendment to the Florida 
Constitution," University of Florida Law Review 30 
(Spring 1978): 546 (14 states provide some form of 
constitutionally autonomous higher education 
governance); Harold W. Horowitz, "The Auton- 
omy of the University of California Under the 
State Constitution," UCLA Law Review 25 (Octo- 
ber 1977): 23; Joseph Beckham, "Reasonable 

Independence for Public Higher Education: Legal 
Implications of Constitutionally Autonomous 
Status, Journal of Law and Education 7 (April 
1978): 177. 

2. See also State exrel. University of Minnesota v. 
Chase, 220 N.W. 951 (Minn. 1928). 

3. Review the materials in Chapter 8, Section 
C, on the "constitutionalization" of executive 
agencies and officers. 





Chapter 13 

State Constitutional Change: 
The Processes of Amendment and Revision 

Thomas Jefferson viewed a state constitution as 
something to be revised regularly, "so that it may be 
handed on, with periodical repairs, from generation 
to generation. . . . " Jefferson to Samuel Kercheval, 
July 12, 1816, quoted in A. E. Dick Howard, "Consti- 
tutional Revision: Virginia and the Nation," Univer- 
sity of Richmond Law Review 9 (Fall 1974): 1. 

State constitutions can be, to a certain extent, 
adapted to changed circumstances through judicial 
interpretation. This process is, however, more pro- 
nounced at the federal level where amendment of 
the text of the constitution is much more difficult. 
State constitutions, by contrast, are relatively often- 
amended documents. Also, many states have had sev- 
eral complete revisions of their constitutions. As one 
study concluded: "As a method of constitutional 
change, it is probably true that interpretation has 
been less important than the more formal processes 
of amendment and revision." Elmer E, Cornwell, Jr., 
Jay S. Goodman and Wayne R. Swanson, State Con- 
stitutional Conventions: The Politics of Revision in Seven 
States (New York: Praeger Publishers, 1975), p. 8. 

This concluding chapter will examine the proc- 
esses and requirements for alteration of the state 
constitutional text. 



A. Introduction 

James Willard Hurst, 
The Growth of American Law: 

The Law Makers 

(Boston: Little, Brown & Co. 1950): 199-204. 
Reprinted by permission. 

Chapter Ten 

THE CONSTITUTION-MAKING 
PROCESSES 

1. The Idea of Constitutionalism and the 
Agencies for Making Constitutions 

At the outset we must distinguish between three 
methods of constitution making: (1) by convention, 
(2) by legislative proposal, and (3) by the initiative, in 
the three or four states that adopted this form and 
put it to use. 

We must also distinguish between these institu- 
tions for making constitutional law and the idea of 
constitutional government. This chapter tells of the 
institutions rather than the idea, except as the latter 
helped form the institutions. As we continue, we 
shall see why people went to the trouble of using the 
formal processes of constitution making in order to 
pass what amounted often simply to specific legisla- 
tion. 

Plainly the idea of legitimacy, in some form, is in- 
herent in the general notion of a government that ex- 
ists subject to constitutional limitations. You might 
expect, therefore, that one of the first things that 
would concern those setting up constitution-making 
machinery would be this: they would fix a procedure 
that would insure against substantial cloud on their ti- 

tle to make a constitution or on the validity of what 
they made. But this did not happen; we built our con- 
stitution-making procedures out of a generation of 
practice, rather than out of the logical development 
of any clear cut idea of constitutionalism. Men did not 
for some time realize that independence was going to 
come out of their fight with England; too, they had no 
precedent for the jobs they faced, of making new 
states and a new confederacy; and what they had to 
do, they had to do in a hurry and amid confusion. So 
there was much legally dubious procedure and a good 
deal of difference in practice when the first states 
called constitutional conventions between 1775 and 
1789. Most of the bodies that framed constitutions 
adopted in this formative period had not originally 
been elected to do any such job, nor had they been 
given any specific mandate for it. Most of them did 
not submit to popular ratification the constitutions 
that they drew. 

The Continental Congress, by its resolutions of 
May 10 and 15, 1776, perhaps meant to recommend 
that the legislatures in the states adopt permanent in- 
struments of government. From 1776 through 1778 
eleven constitutions were so framed and adopted in 
ten states, by bodies that were, in view of their lack of 
a mandate for this work, revolutionary in a legal and 
not merely a rhetorical sense. Only five of the state 
constitutions adopted by 1789 were put into effect 
through machinery specially made for the purpose, 
and one of these was submitted to no form of popular 
ratification. After 1789, at least thirteen conventions 
in twelve states newly formed from United States ter- 
ritories were irregularly called, because they were not 
authorized by Congress; of course in effect Congress 
later ratified these constitutions when it admitted the 
states. There were striking departures from regular 
procedure in the revision of existing constitutions in 
Pennsylvania in 1789, Delaware in 1792, Rhode Is- 
land in 1841, and Maryland in 1850. Six of the consti- 
tutions adopted in the formative period before 1790 
contained no provision for thcir amendment. Clearly, 



the procedures for constitution making in the states 
did not spring full grown from some ideal conception 
of constitutional government. Rather, they grew in 
fifty years of practice formed by experience. 

If we look at what people put into their constitu- 
tions, we find a second case where an idea logically in- 
herent in the concept of a constitution did not take 
hold in practice. Ideally, a constitution embodies only 
the fundamentals of government. Opponents of pro- 
posed amendments often raised this argument in the 
states. But, at least after the 1840's, the states 
amended their constitutions to include large amounts 
of procedural detail and specific legislation. That 
they did so was remarkable on two counts: Not only 
did the practice depart from the general notion of the 
dignity of constitutions; it also violated the proved 
practical wisdom of not freezing detailed policy into a 
form hard to change. 

When we compare the idea of constitutionalism 
with the ways in which the constitution-making ma- 
chinery worked, by far the most important contrast 
concerns the origins of the popular reverence for 
"the constitution." Our constitutional law begins in a 
very practical setting. Men framed, fought over, and 
adopted the first state constitutions and the Federal 
Constitution in an atmosphere of the utmost political 
realism. They saw they were dealing with the balance 
of power between interests, and they were frankly 
skeptical of the permanency of what they had done. 
The sanctity that came to surround the idea of consti- 
tutional principles was the growth of years and of 
many influences. It was fostered by the logic and 
prose of The Federalist, Marshall, and Webster; by the 
reverential histories of Fiske, Hildreth, and Bancroft; 
by the gathering of emotion and tradition about sym- 
bols by which generations fought their political bat- 
tles; by the crystallization of doctrine by Cooley, and 
its practical development at the hands of big-business 
lawyers of the late nineteenth century. 

Popular reverence for the "constitution" had im- 
portant results in our law. For one thing, it secured 
broad and deep acceptance of the courts' role in en- 
forcing constitutional limitations. In turn, the activity 
of the courts in appealing to the higher law undoubt- 
edly strengthened people's belief in the value of con- 
stitutional limitations. Thus the idea of 
constitutionalism shaped, and was shaped by, the in- 
stitutions of constitution making. But, however much 
it owed to the court, the reverence attached to "the 
constitution" gained little force from the operation of 
the more formal process for making constitutional 
law, by convention or amendment. Nor did the idea of 
constitutionalism substantially affect the way those 
processes worked. 

This is not quite the paradox that it first appears. 
Except for the late invention of the initiative, the 
methods of formal constitution making became well 
established before 1850. But it is not at least until 
then, and mainly after the 1880's, that the constitu- 
tional idea fully enters the catalog of basic American 
beliefs. Only after 1880 does it become a powerful 
weapon in political and economic battles. Moreover, 
as has been suggested, we went about writing our 
early constitutions in a very practical atmosphere. 
Madison's notes of the Federal Convention, Elliot's 
records of the state ratifying conventions, and the his- 
tory of such important early state conventions as 
those that produced the Massachusetts constitution 
of 1780 and the revision of 1820-1821, the Connecti- 
cut constitution of 1818, or the Pennsylvania consti- 
tutions of 1776, 1790, and 1838 show a uniformly 
realistic approach to the job. Like their successors, 
the first makers of constitutions saw their work in 
terms of contests for power and advantage, or the se- 
curity of power and advantage already won. Sanctity, 
legend, symbolism did not spring from the immediate 
operations of formal constitution making, nor did 
they substantially direct those operations. 

--- 

1. Review the materials in Chapter 1 concern- 2. How do our ideas about the symbolism of 
ing the making and acceptance of the first state "the Constitution" vary between the state and fed- 
constitutions. eral constitutions? 

William F. Swindler, In their detailed study of "constitutional rigidity" 
"State Constitutions for the in the matter of electoral majorities required for 

20th Century" amending and modernizing state constitutions, Pro- 
fessor Kenneth Sears and Charles V. Laughlin a 

Nebraska Law Review quarter of a century ago pointed out that needed 
changes in state charters were often thwarted by a 

50 (Summer 1971): 596-99. mechanical demand of the amendment article, that a 
O 1971 Nebraska Law Review. majority of all persons voting in the election in ques- 

Reprinted by permission. tion would also have to vote for the constitutional 



proposal.106 Since even this restriction cannot be de- 
leted except by an electoral majority so defined, and 
since political experience shows that there is a consis- 
tently smaller proportion of the total vote in a gen- 
eral election cast for constitutional proposals than for 
live candidates for office, it would appear that in 
states having such a limitation the chances of secur- 
ing an adequate majority for constitutional change 
would be minimal. Of the states in the Sears-Laugh- 
lin study which fell into this category-Illinois, Min- 
nesota, Mississippi, Oklahoma, Tennessee and 
Wyoming-none has a constitution newer than 1907, 
and Illinois as of 1968 had adopted only fourteen 
amendments in nearly a century. For states in this 
condition, certainly, constitutional rigidity is a prime 
factor in holding back modernization. 

Another factor, described nearly forty years ago 
by Professor Walter F. Dodd, has to do with judicially 
non-enforceable provisions of state  constitution^.^^^ 
Such provisions may either be general policy state- 
ments, those against sin and in favor of civic virtue, or 
in affirmation of powers the government already pos- 
sesses, or they may be hortatory rather than manda- 
tory, or, as Dodd suggests, they may be mandatory in 
language but practically impossible to implement 
judicially. The obvious example is a constitutional 
formula for enacting legislation; state courts tend to 
shy away from confrontation with lawmaking bodies, 
on the question of whether the latter have literally 
conformed with the constitutional requirement, as 
often as possible.109 

A third problem, the reluctance of the people of 
a state to undertake the effort of modernizing their 
charters, was analyzed by Dr. W. Brooke Graves ten 
years ago. He identified three barriers to change: 
"psychological barriers," or the irrational devotion to 
the "wisdom of the fathers" which drafted a working 
document for their own time; legal and political bar- 
riers, illustrated in part by the Sears and Laughlin 
study already described; and pressure group barri- 
ers.' 10 The latter have been further analyzed by Pro- 
fessors Cornwell and Goodman as "aspirants" to 
political advancement, "reformers" seeking to 
change the established order, "standpatters" seeking 

106Laughlin, A Study in Constitutional Rigidity. I ,  10 U .  Chi. 
L. Rev. 141 (1943); Sears, A Study in Constitirtior~al Rigidity. 
11, 11 U .  Chi. L. Rev. 374 (1944). 
loaDodd, Judicially Non-Enforceable P~ovisions of Comtitu- 
tions, 80 U .  Pa. L. Rev. 54 (1931). 
109"A constitutional provision not judicially enforceable in 
one state may be so enforceable in another," Dodd wrote, 
citing provisions for the form of drafting statutes, id., at 93. 
1 'OGraves, Current Trends in State Constitlrtional Revision, 40 
Neb. L. Rev. 560,561-64 (1961). This is part of a symposium 
devoted to constitutional revision. 

to resist the changes, "stand-ins" participating in the 
revision "to satisfy private ego needs for recognition," 
"statesmen" or political leaders seeking to dignify 
their image as constitution makers, and "chieftains" 
or bureaucrats seeking career advancement."' The 
combination of these barriers to modernization and 
disparate motivations for seeking modernization is a 
not insignificant dimension in constitution-making 
which is too often overlooked. 

There is, finally, a problem represented in the 
opposite extreme, of constitutions too easily open to 
amendment. A study of the California Constitution 
in 1949 underlined this "amendomania" as flowing 
from (1) a too-easy procedure for enacting amend- 
ments, (2) a recurrent distrust of legislative motiva- 
tion in developing certain statutory programs (3) a 
counterbalancing dislike for restrictive (or sometimes 
overly broad) judicial interpretation of the constitu- 
tion or statutes, and (4) a sporadic urge to "return to 
fundamentals."ll2 The result, this study concluded, 
was that easy constitutional amendment was taking 
the place of direct legislation in the form of the popu- 
lar initiative.113 

In California, where exhaustive agenda for con- 
stitutional revision had been programmed to be sub- 
mitted to the voters for biennial referenda, Phase I1 
of the three phase plan was rejected in 1968. This 
rather emphatically says something about moderni- 
zation of state constitutions-in the negative. When 
substantially more rejections than ratifications take 
place during a period when everyone is insisting that 
modernization is the crying need, some sober ac- 
counting is called for. 

Much has been made of the fact that, in the spec- 
tacular failures in Maryland and New York in par- 
ticular, the referendum on the new constitution was 
on an "all or none" basis. That was not true of the 
California three phase revision, but in any case, the 
method of submitting the proposal would appear to 
be of secondary importance; what is of primary im- 
portance is the fact that there is a substantial and con- 
sistent opposition to change. The particular reasons 
for the opposition may vary from state to state, but 
the net effect is the same, and that is to retard the ex- 
peditious development of flexible and efficient rnod- 
ern processes of government. 

Offering to the electorate in a single package an 
integrated revision of the existing constitution has 
substantial logic but an even more substantial politi- 

Cornwell & Goodman, supra note 70, at 83. 
1 lZNote, Califonlia's Constit~rtior~al Anlendonlariia, 1 Stan. 
L. Rev. 279. 281-86 (1949). 
1131d. at 287. 



cal handicap. It permits disparate groups critical of 
different and unrelated elements in the draft pro- 
posal to unite into an aggregation of minorities which 
thus becomes an accidental majority in opposition. It 
hazards its chances for adoption on the unwarranted 
assumption that the average elector has the same so- 
phisticated understanding of the flaws in the existing 
charter and the rationale of the new remedies which 
became apparent to the draftsmen in the course of 
their work on the revision. And the result of rejection 
is doubly disastrous, either because there is no provi- 
sion in local procedure for resubmitting the propos- 
als in separable form or because the onus of the first 
defeat continues to attach to the separate articles 
eventually resubmitted. 

Thus in seven states in the period since Novem- 
ber 1967, modernization of state constitutional ma- 
chinery has been delayed for varying amounts of 
time. Of course, one must ask whether the draft con- 
stitutions actually embodied that much improve- 
ment-New York's lamented rejected document had 
signally failed to reform its unconscionably complex 
judicial article, while Virginia's just-adopted new 
charter elected to preserve the twenty-one year age 
qualification for voting without taking into account 
the opportunity for legislative response to the Con- 
gressional enactment of a lower voting age for na- 
tional elections. Too much nonconstitutional, 
statutory matter has been retained both in the re- 
jected charters and in those adopted, due, most 
likely, to the lack of political finesse often displayed 
by the leading reformers as against the ingrained hab- 
its and vested interests of the political practitioners. 

The fact remains, however, that a number of spe- 
cific losses have been incurred in these constitutional 
rejections: New York, in voting down a new charter 
because of the inseparable and controversial provi- 
sions on state aid to private and parochial schools and 

assumption of local welfare financing, gave up the 
change to broaden the powers of the executive to re- 
organize state departments and agencies. Yet one of 
the greatest needs of the present is to change the ex- 
ecutive branch from "a feeble institution" to one able 
to deal efficiently and economically with the admini- 
stration of increasing amounts of money appropri- 
ated by legislatures for "the political, social and 
cultural responsibilities demanded of . . . a modern 
government." In Maryland, the new charter had 
sought to come to grips with another chronic issue of 
regional administration of over-lapping urban-rural 
services in population areas in transition from what 
was predominantly one to what may become pre- 
dominantly the other. On the touchy subject of wire- 
tapping in the area of crime prevention and 
federally-guaranteed constitutional rights, the 
Rhode Island constitution-makers marched up the 
hill and down again, but even the limited concession 
to the case for banning wiretapping was lost when the 
whole constitution was lost. 

Strengthening the executive branch, and liberal- 
izing the provisions on pledging the state's credit in 
bond financing, were two proposals in the rejected 
Idaho constitutional revision. The 1970 voting on 
amendments as well as whole new constitutions was a 
spotty record, with some states moving into new areas 
of conservation and the combating of pollution while 
others disapproved either the ideas or the forms in 
which they were drafted. None of this is to disparage 
the very substantial advances which have been made 
in the 1970 and immediately preceding elections in 
various parts of the country, but only to note the pro- 
gress is a slow and costly business, in other sections 
where the investment of time and talent as well as 
money has produced no measurable advance except 
in emphasizing that the need for modernization is not 
disposed of merely by thwarting it. 

Discussion Notes 
1. For one response to the "constitutional ri- 

gidity" described by Professor Swindler, see State 
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2. See also Lawrence M. Friedman, "State 
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the American Academy of Political and Social Sci- 
ence 496 (March 1988): 33. 

3. See generally, Albert L. Sturm, "The Pro- 
cedure of State Constitutional Change With Spe- 
cial Emphasis on the South and Florida," Florida 
State University Law Review 5 (Fall 1977): 569 and 
materials cited there; Walter F. Dodd, The Revi- 
sion and Amendment of State Constitutions (Balti- 
more: Johns Hopkins University Press, 1910, Da 
Capo Reprint 1970); Thomas R. White, "Arnend- 
ment and Revision of State Constitutions,'' Uni- 
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1132. 
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tional revision attempts, see John P. Wheeler, Jr., 
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land Constitutional Convention of 1967-1968 (New 
York: National Municipal League, 1970); Thomas 
G. Pullen, Jr., "Why The Proposed Maryland Con- 
stitution Was Not Approved," William and Mary 
Law Review 10 (Winter 1968): 378; Robert B. 
McKay, "Constitutional Revision in New York 
State: Disaster in 1967." Syracuse Law Review 19 
(1967): 207. 



B. The Nature of State Constitutional Change 

Opinion of the Justices 
263 Ala. 158,81 So.2d 881 (1955) 

To the House of Representatives of Alabama 
State Capitol 
Montgomery, Alabama 

Gentlemen: 
In response to House Resolution No. 7, we sub- 

mit the following: 
House Bill No. 9 provides as follows: 

"A Bill" 

To Be Entitled 
An Act 

"Proposing amendments of the Constitution of 
Alabama (1901) relating to representation in the 
Legislature. 

In connection with the bill The House of Repre- 
sentatives has requested the opinion of the Justices 
of the Supreme Court on the following important 
constitutional questions: 

Question 1. Is it within the power of the 
Legislature to propose the amendments of 
the Constitution of 1901 as set out in said 
bill, or would such proposal contravene the 
provisions of Section 284 of the Constitu- 
tion, as amended? 

Question 2. Does the Legislature have 
the power to propose an amendment to the 
Constitution repealing the last sentence in 
Section 284, as amended? 

Question 3. Do the proposed amend- 
ments change the basis of representation in 

thc Lcgislaturc to othcr than a population 
basis contrary to the provisions of Section 
284 of the Constitution, as amended? 

We first direct our attention to Question 2 be- 
cause the answers to the other questions are depend- 
ent upon the answer to Question No. 2: "Does the 
Legislature have power to propose an amendment to 
the Constitution repealing the last sentence of Sec- 
tion 284, as amended?" That sentence reads: "Repre- 
sentation in the legislature shall be based upon 
population, and such basis of representation shall not 
be changed by Constitutional amendments." 

Our Declaration of Rights comprises the first 
thirty-six (36) sections of the Constitution of Ala- 
bama of 1901. Section 2 reads: 

That all political power is inherent in 
the people, and all free governments are 
founded on their authority, and instituted 
for their benefit; and that, therefore, they 
have at all times an inalienable and in- 
defeasible right to change their form of gov- 
ernment in such manner as they may deem 
expedient. 

Section 36 provides: 

That this enumeration of certain rights 
shall not impair or deny others retained by 
the people; and, to guard against any 
encroachments on the rights herein re- 
tained, we declare that everything in this 
Declaration of Rights is excepted out of the 
general powers of government, and shall for- 
ever remain inviolate. 

We submit that thcre is no stronger language in 
our Constitution than that just quoted, yet it isgener- 
ally held that a section of the Declaration of Rights 
may be amended.-Annotation 36 A.L.R. 1456. 



Surely it is self-evident that with the ultimate 
sovereignty residing in the people, they can legally 
and lawfully remove any provision from the Constitu- 
tion which they previously put in or ratified, even to 
the extent of amending or repealing one of the sec- 
tions comprising our Declaration of Rights, even 
though it is provided that they "shall forever remain 
inviolate." 

In Downs v. City of Birmingham, 240 Ala. 177, 
198 So. 231,234, where it was argued that the suspen- 
sion of certain unnamed sections of the Constitution 
by amendment XXVI-A, The Sparks Amendment, 
was not such an amendment as could be made under 
Section 284, and that the benefits of certain sections 
of the Constitution were themselves inviolate and 
could not be affected by a subsequent constitutional 
amendment, this Court said: 

That article [XVIII beginning with Sec- 
tion 2841 is confined to the procedure to be 
pursued in amending the Constitution, as- 
suming the amendment is one which is per- 
missible. Section 2 of Article I of the 
Constitution is the only one which specifically 
authorizes an amendment. . . . (Emphasis sup- 
plied.) 

The mode of making amendments is 
mandatory and exclusive. . . . 

But the character or nature of an 
amendment is not prescribed. It may extend 
to a "change (in the) form of (the) govern- 
ment." Section 2, Constitution. This may be 
in any respect, except that it must continue 
to be a "republican form," Article IV, sec- 
tion 4, Constitution of the United States; 
Luther v. Borden, 7 How. 1, 12 L.Ed. 581, 
must not impair the obligations of contracts, 
nor otherwise violate section 10, Article I, of 
the Constitution of the United States, nor 
violate the Fourteenth Amendment of the 
Constitution of the United States, nor any 
other provisions of it. 

Except as thus restricted, there is no 
limitation on the power to amend or rewrite 
the Constitution. Black on Constitutional 
Law, section 28, page 51; 16 Corpus Juris 
Secundum, Constitutional Law, secs. 7, 39, 
pages 29, 80; Collier v. Gray. 116 Fla. 845. 
157 So. 40; 11 Am.Jur. 628; Scruggs v. 
Mayor, etc., Huntsville, 45 Ala. 220, 223. 

Every proposal which effects a change in 
the Constitution or adds or takes away from 
it is an amendment. 16 Corpus Juris Secun- 

dum, Constitutional Law, sec. 7, p. 31; 11 
Am.Jur. 629, sections 24-25. It need not be 
germane to any other feature of it, nor to the 
feature which is thus amended, provided it is 
clear and definite in its provisions. 

-16 Corpus Juris Secundum, Constitutional law, 
sec. 7, p. 31. 

. . . But all rights acquired under the Consti- 
tution are subject to the further provisions of 
it which permit an amendment extending 
even to that exact right thus acquired, sub- 
ject to the restrictions of the Federal Consti- 
tution, to which we have referred. No right 
can be acquired under the Constitution which 
cannot be abrogated by an amendment of the 
Constitution, in so fur as that Constitution is 
concerned. This extends to contract and 
property rights, and would be effective in 
that respect but for the Constitution of the 
United States, which imposes a limitation on 
the state's Constitution and amendments of 
it or by state legislation. [Emphasis sup- 
plied.] 

It has been seriously attempted to ex- 
empt from the operation of that principle 
thc features of what is called in the Constitu- 
tion the "Bill of Rights," such as is embraced 
in the first thirty-six sections of our Constitu- 
tion, which comprise Article I of it. Empha- 
sis has been placed on the last clause of that 
section. which is as follows: "and, to guard 
against any encroachments on the rights 
herein retained, we declare that everything 
in this Declaration of Rights is excepted out 
of the general powers of government, and 
shall forever remain inviolate." 

We are clear that it does not put a limi- 
tation on the power of amendment of the 
Constitution, but on the power of legisla- 
tion.. . . 

In no quarter can we find a denial of the 
power to amend the Constitution by depriv- 
ing one of rights created by it, except as pro- 
hibited by the Constitution of the United 
States. . . . 

Certainly rights under section 284 "are 
no more inviolate than those under the Bill 
of Rights, in so far as the power to amend" it 
"is concerned in respects not controlled by 
the Constitution of the United States." 



Four members of this Court stated their views in There is no dissent from the proposition 
Opinion of the Justices, 254 Ala. 183, 47 So.2d 713, that a constitutional provision or amend- 
714, where they said: ment may be repealed, since a provision for 

The power to propose amendments to 
the Constitution is not inherent in the legis- 
lative department, and in the absence of a 
provision in the Constitution conferring 
such power on the legislature, it has no ca- 
pacity thus to initiate amendments. Where, 
however, by the Constitution, the legislative 
department is authorized to submit amend- 
ments to the Constitution, its authority in 
that regard is restricted only by the limita- 
tions contained in that instrument and by the 
prohibitions of the Federal Constitution. . . . 
The only comment necessary is that the Consti- 

tution of 1901 authorizes our legislature to submit 
constitutional amendments, Article XVIII, secs. 
284-287 prescribe the method, and the proposal 
here, HB # 9, is in proper form to be submitted as a 
constitutional amendment. 

That Section 284 is no more privileged from 
amendment than any other section is proven by the 
fact that the people did amend it in 1933.-See 
Amendment XXIV. 

We do not think it necessary to give further cita- 
tions on such a self-evident matter, but to demon- 
strate that other jurisdictions hold as we do, we cite a 
few authorities. 

Since constitutional provisions derive 
their force from the people themselves, not 
from the legislature, and under the Ameri- 
can theory of government all power is inher- 
ent in the people, including the right to 
make changes in the organic instrument of 
government, there are practically no limits 
except those contained in the Federal Con- 
stitution as to the changes which may be 
made in the Constitution of a state, where 
such alterations are made in the prescribed 
manner. . . . 

-11 Am.Jur., sec. 23, pp. 627-628, Constitutional 
Law. 

Every part of a state Constitution may 
be amended, including the provisions 
authorizing the making of amendments, (cit- 
ing Washington v. State, 75 Ala. 582, 51 
Am.St.Rep. 479). 

-11 Arn.Jur., sec. 24, p. 629, Constitutional Law. 

Where authority is given the legislature 
by the constitution to propose amendments, 
such authority is not restricted to amend- 
ment or repeal of any section or part of the 
constitution already existent. 

-16 C.J.S., Constitutional Law, sec. 9, a (1). 

amendment is universally inserted, and by 
virtue thereof any other existing provisions, 
may be expunged. 

-Annotation 36 A.L.R. p. 1456, citing cases. 

The power to amend, revive or reenact a 
law rests with the people of the State. They 
can amend the Constitution in any particular 
that they desire. 

-Stephens v. State, 138 Tex.Cr.R. 43, 133 S.W.2d 
130. 131. 

The people adopted the Constitution, 
and the people alone can change it, . . ." 

-Brawner v. Curran, 141 Md. 586,119 A. 250,255. 

It therefore follows that it is our opinion that the 
people have the power and authority to amend any 
section, or any part thereof, in the existing Constitu- 
tion, subject to the limitations noted in the Downs 
case, supra, and our answer to Question No. 2 is in 
the affirmative. 

Respectfully submitted, 
ROBERT T. SIMPSON, 
DAVIS F. STAKELY, 
PELHAM J. MERRILL, 
JAMES J. MAYFIELD, 
Justices 

House Bill No. 9 and the questions propounded 
to the Justices by House Resolution No. 7 have been 
copied in extenso in the opinion signed by a majority 
of the Justices. We see no reason to restate the ques- 
tions involved. We will hereafter, at times, refer to 
the opinion set out above as the majority opinion. 

As the outset, it should be borne in mind that the 
Constitution of 1875 provided that the whole number 
of senators shall be not less than one-fourth or more 
than one-third the whole number of representatives, 
and that the House of Representatives shall consist 
of not more than one hundred members, who shall be 
apportioned by the General Assembly among the several 
counties of the state, according to the number of inhabi- 
tants in them, respectively. 

Also, it should be borne in mind that the legisla- 
tive act calling the Convention of 1901 contains Sec- 
tion 15, which reads as follows: 

Be it further enacted, That if such con- 
vention be called it shall incorporate in any 
constitution it may form and adopt the same 
basis of representation in the General As- 



sembly as is now provided in the present 
Constitution of the State. 

Article IX, Constitution of 1875. Acts 1900-1901, pp. 
224-230. 

* * * * * 

At that time, Mr. Coleman of Greene County, a 
delegate to the Constitutional Convention of 1901, 
proposed an amendment to Sec. 284, as it was then 
framed, which, as finally adopted by the Convention, 
reads as follows: 

Representation in the legislature shall be 
based upon population, and such basis of repre- 
sentation shall not be changed by constitutional 
amendment. 

The proposed amendment was not only adopted 
by the Convention, but was ratified and approved by 
the people themselves. The intent and meaning of 
this constitutional provision is made crystal clear by 
the statements made on the floor of the Convention 
by its author and others. Mr. Coleman stated: 

Now the great reason some provision of 
this kind should appear either here or in the 
report of the Committee on Representa- 
tions is this: When the Convention assem- 
bles as a Convention, of course it can change 
this provision if it sees proper. When you 
submit an amendment to the Constitution to 
the people, on one single question, it can 
never be presented in all its force and with 
all its merits. This simplyprovides that it shall 
not be altered by a simple amendment made to 
the Constitution. It should always remain upon 
a population basis until another Constitutional 
Convention shall be called, when it can then 
properly consider all these protections and pro- 
visions which are necessary. (Emphasis sup- 
plied.) 

Official Proceedings, Constitutional Convention 
1901, Vol. 3, p. 3913. 

* * * * * 

Mr. O'Neal, also a delegate to the Convention, 
said in support of the amendment: 

We intend to let the representation be what 
is it (sic) today, and I, for one, am in favor of 
putting it in the Constitution, so that it can not 
be changed except by the people of Alabama in 
Convention assembled. . . . 

The question now is to state this ques- 
tion definitely so as to remove all suspicion 
from the minds of the people of the black 

belt in future. We need their assistance in 
ratifying this Constitution; we expect it; we 
are going to have it. We can not have it, 
though, unless we treat them with fairness 
and justice, and I say that every sentiment of 
justice and fairness requires that we make a 
declaration here which can not be misunder- 
stood or misrepresented, as to our intention 
relative to representation. (Emphasis sup- 
plied.) 

A mere reading of the foregoing makes it crystal 
clear that the Constitutional Convention of 1901 did 
not intend that the basis of representation should 
ever be changed until it was changed by another con- 
stitutional convention, duly and legally assembled 
under the law. 

The power to initiate amendments to the Consti- 
tution is not inherent in the legislative department, 
and in the absence of a provision in the Constitution 
conferring such power on the legislature, it has no ca- 
pacity thus to initiate amendments. . . . 

It was said in Johnson v. Craft, supra [205 Ala. 
386, 87 So. 3801: 

. . . the instrument itselfprescribes the exclusive 
modes by which it may be altered or amended, 
or its effect and operation changed. Otherwise 
than as these exclusive modes contemplate and 
authorize the Constitution's alteration, its char- 
acter is permanent, its force and influence en- 
during. Both of these exclusive modes are 
plainly stated in sections 284-287of the Consti- 
tution. Only through a constitutional conven- 
tion, called and convened as provided in the 
existing organic law, or through amendment 
proposed and adopted as provided in the exist- 
ing organic law, can the Constitution be altered 
or changed. . . . 

Upwards of 60 years ago this court had 
occasion to consider and to pronounce con- 
stitutional principles referable to the change 
by amendment of the organic law. The opin- 
ion then delivered by Justice Goldthwaite 
established Collier v. Frierson, 24 Ala. 100, 
as a leading authority in our country on the 
subject under consideration. Many courts of 
the highest repute, as well as text-writers, 
have accorded the doctrine there announced 
the unreserved acceptance its obvious 
soundness deserves, and have given that pro- 
nouncement its own great place in the con- 
stitutional jurisprudence of the republic. 
With a brevity, and also a comprehension, 
that is notable and gratifying, it was there 
said: 



"We entertain no doubt, that, to change 
the Constitution in any other mode than by a 
convention, every requisition which is de- 
manded by the instrument itself must be ob- 
served, and the omission of any one is fatal to 
the amendment. We scarcely deem any ar- 
gument necessary to enforce this proposi- 
tion. The Constitution is the supreme and 
paramount law. The mode by which amend- 
ments are to be made under it is clearly de- 
fined. It has been said that certain acts are to 
be done, certain requisitions are to be ob- 
served, before a change can be effected. But 
to what purpose are these acts required, or 
these requisitions enjoined, if the legisla- 
ture, or any other department of the govern- 
ment, can dispense with them. To do so 
would be to violate the instrument which 
they are sworn to support, and every princi- 
ple of public law and sound constitutional 
policy requires the courts to pronounce 
against every amendment, which is shown 
not to have been made in accordance with 
the rules prescribed by the fundamental 
law." 

The provisions of the Constitution pro- 
viding for its amendment are mandatory, not 
directory-binding on the people them- 
selves and concluding every department, 
body, officer, and agency under its authority. 
Authorities supra; 12 C.J. pp. 688, 689. The 
power granted the Legislature to propose 
amendments to the Constitution is a particular, 
special power, not possessed by the Legislature 
otherwise than through grant by the instrument 
itself: It can only be exercised in the modepre- 
scribed, and the mode defined is the measure of 
thepower. . . . It results from the system and 
the provision of the Constitution that in pro- 
posing amendments to that instrument, to 
be voted upon by the electorate, the Legisla- 
ture is not exercising its other power to make 
laws. . . . 

So, the Legislature is without power in the first 
instance to initiate a constitutional amendment tore- 
apportion the Legislature other than on a population 
basis. 

It is not a question of the people's right to amend 
or change the Constitution. The point is, that the 
Legislature has been denied the right, by the people 
themselves in adopting the Constitution, to initiate a 
proposal to reapportion the Legislature of Alabama 
by such an amendment. 

The majority opinion of the Justices states: 

Surely it is self-evident that with the ul- 
timate sovereignty residing in the people, 
they can legally and lawfully remove any pro- 
vision from the Constitution which they pre- 
viously put in or ratified, even to the extent 
of amending or repealing one of the sections 
comprising our Declaration of Rights, even 
though it is provided that they "shall forever 
remain inviolate." 

We have no quarrel with that statement of a fun- 
damental principle. But let us emphasize again, that 
is not the question before us. The question is, themode, 
manner or method of removingaprovision from the Con- 
stitution. One method is by a constitutional conven- 
tion, the other by constitutional amendment, 
initiated by the Legislature in conformity with Sec- 
tion 284, supra. Section 284, supra, is the only author- 
ity for the Legislature to initiate constitutional 
amendments, and that section not only does not 
authorize the Legislature to initiate an amendment 
changing the basis of representation in the Legisla- 
ture, but specifically and emphatically withholds 
from the Legislature the power or authority to do so. 

If the people of Alabama want to change the ba- 
sis of representation in the Legislature, there are no 
barriers to prevent it. The way is open, clear and un- 
obstructed-by a constitutional convention-called 
and assembled under the provisions of the Constitu- 
tion itself. 

The prohibition contained in the last sentence of 
Section 284, supra, when considered in connection 
with 286 of the Constitution, which latter section, ac- 
cording to the opinion of the Justices this day re- 
leased, is to the effect that a limited constitutional 
convention is prohibited, simply reflects the determi- 
nation that the population basis of representation 
was considered so fundamental that it should be 
placed beyond the reach of temporary political cur- 
rents and reconsidered only in connection with a gen- 
eral review of the entire basic structure of the 
government. 

Question 2 should be answered in the negative. 

Respectfully submitted, 

J. ED LIVINGSTON, 
Chief Justice 
THOMAS S. LAWSON, 
JOHN L. GOODWYN. 
Justices. 



Discussion Notes 
1. Article V of the United States Constitution the mechanisms for constitutional amendment. 

provides certain limits on amendments. Should 3. Where an amendment to the state constitu- 
that provide a "federal analogy" in support of such tion is in conflict with existing provisions, are the 
provisions in state constitutions? earlier provisions repealed by implication? See 

2. Review the materials in Chapter 5, Section Johnson v. Hicks, 225 Ga. 576, 170 S.E.2d 410 
G, having to do with the mandatory nature of (1969). 

Ga tewood v. Ma tthews 
403 S.W.2d 716 (Ky. 1966) 

WILLIAMS, Judge. 
W. C. Gatewood, individually and for all resi- 

dents, voters and taxpayers of the Commonwealth of 
Kentucky, brought this suit in the Franklin Circuit 
Court demanding a declaration of rights and seeking 
to enjoin the Attorney General and the Secretary of 
State from certifying the question of adoption of a 
proposed Constitution. . . . 

By amendment to KRS 7.170, the 1964 General 
Assembly established the "Constitution Revision As- 
sembly" to carry on a program of study, review, ex- 
amination and exposition of the Constitution of 
Kentucky, to propose and publish drafts, amend- 
ments, or revisions thereof, and to report the result 
of its work to the General Assembly. Pursuant to that 
mandate, a Constitution Revision Assembly was ap- 
pointed by majority vote of the Governor, Lieutenant 
Governor, Speaker of the House, and Chief Justice 
of the Court of Appeals. The Assembly was com- 
posed of all former living Governors, one delegate 
from each of the 38 Senatorial Districts, and five 
delegates from the State-at-large. The Assembly 
conducted detailed studies on each section of the 
Constitution. At the conclusion of its labors it recom- 
mended to the 1966 General Assembly a draft of a re- 
formed constitution. 

In 1966, the General Assembly passed Senate 
Bill 161, which submits to the voters at the general 
election on November 8, 1966, adoption or rejection 
of the Constitution prepared by the Constitution Re- 
vision Assembly. S.B. 161 requires publication of the 
proposed Constitution in at least two newspapers of 
general circulation published in Kentucky, once not 
less than ninety days before and once not less than 
seven days before the date of the election. It further 
directs the Attorney General to cause "the proposed 
Constitution and schedule or summaries thereof to 
be further publicized by other communication media 
in order that the voters of the Commonwealth may 
have a reasonable opportunity to become informed 
on the issue to be decided by them." 

The primary question to be considered is 
whether by the terms of Sections 256 and 258 of the 
Constitution the people have imposed upon them- 
selves exclusive modes of amending or of revising 
their Constitution. 

Section 258 authorizes the General Assembly to 
enact a law at two successive sessions providing for 
taking the sense of the people as to the necessity and 
expediency of calling a convention for the purpose of 
revising the Constitution. Section 256 provides for 
the proposal of amendments to the Constitution by 
the General Assembly. 

It is the appellant's contention that those sec- 
tions do represent exclusive modes of reforming the 
Constitution. He points out that in each of the former 
constitutions of this Commonwealth there has been a 
section which established procedure for revision. 
(Article XI, 1792 Const.; Article IX, 1799 Const.; Ar- 
ticle XII, 1850 Const.; and sections 256-263, 1891 
Const.) It is his argument that whatever power the 
Constitution has conferred upon the legislature in 
reference to proposing amendments or other modes 
of revision must be strictly pursued. 

This is the first time this Court has had before it 
the question of whether sections 256 and 258 provide 
exclusive modes for changing the Constitution. In 
several cases we have considered efforts to amend or 
revise the Constitution in compliance with one of 
those sections. In each case this Court has held that 
such effort must follow precisely the procedure es- 
tablished in that particular section. Harrod v. 
Hatcher, 281 Ky. 712, 137 S.W.2d 405 (1940); Arnett 
v. Sullivan, 279 Ky. 720, 132 S.W.2d 76 (1939); 
McCreary v. Speer, 156 Ky. 783,162 S.W. 99 (1914). 
In no d s e  have we held that sections 256 and 258 are 
the exclusive modes of changing the constitution. 

Here the proposed procedure does not follow 
the dictates of section 256 or 258 of the Constitution. 
In fact, there is no section specifically setting out the 
mode of revision prescribed in S.B. 161. If there be 
authority for such action it must be derived from the 
sovereign power of the people as delineated in sec- 
tion 4 of the Bill of Rights: 

All power is inherent in the people, and 
all free governments are founded on their 
authority and instituted for their peace, 



safety, happiness and the protection of prop- 
erty. For the advancement of these ends, 
they have at all times an inalienable and in- 
defeasible right to alter, reform or abolish 
their government in such manner as they 
may deem proper. 

These words were supposedly penned by 
Thomas Jefferson as section 2, Article XII, of the 
1792 Constitution. In any event they express the his- 
torical experience of the people in securing a govern- 
ment in which they have freedom of action not 
permitted by "the Divine Right of Kings." They sim- 
ply and forcefully state the doctrine of popular sover- 
eignty. The doctrine was recognized in Miller v. 
Johnson, 92 Ky. 589, 18 S.W. 522, 15 L.R.A. 524 
(1892). where it was said: 

It is conceded by all that the people are 
the source of all governmental power; and, 
as the stream cannot rise above its source, so 
there is no power above them. Sovereignty 
resides with them, and they are the supreme 
law-making power. Indeed, it has been de- 
clared in each of the several constitutions of 
this state that 'all power is inherent in the 
people'; and this is true, from the very na- 
ture of our government. . . . 
The Bill of Rights has always been recognized as 

the supreme law of the Commonwealth. That fact is 
emphasized by section 26 of the Constitution, which 
is carried over from the past constitutions: 

To guard against transgression of the 
high powers which we have delegated, We 
Declare that every thing in this Bill of Rights 
is excepted out of the general powers of gov- 
ernment, and shall forever remain inviolate; 
and all laws contrary thereto, or contrary to 
this Constitution. shall be void. 

It is inconceivable to assume the people might be 
divested of the power to reform their government by 
the procedures established in sections 256 and 258 of 
the Constitution. Nowhere is that power limited 
either expressly or by necessary implication. In fact, 
one portion of a resolution offered at the 1890 Con- 
vention is as follows: 

of one mode for exercising that power does not pre- 
clude all others. 

History shows there were popular ratifications of 
both the 1850 and 1891 Constitutionsdespite the lack 
of provision therefor. Miller v. Johnson, supra. The 
legislative limitation that a constitution adopted by a 
convention should not become effective until ratified 
by a vote of the people was upheld in Gaines v. 
O'Connell, 305 Ky. 397, 204 S.W.2d 425 (1947), 
where we said: 

The challenge of this limitation upon 
the Convention, if one should be held, is that 
the constitutional provisions with respect to 
this mode of revision deal with every phase 
of the calling, organization and duties of a 
convention, and contain no authority for the 
General Assembly to bind the members to 
submit their work to a vote of the people. 
Hence, it is argued, the framers of the pre- 
sent constitution did not intend to confer 
upon the Legislature the power to restrict or 
limit the action of the convention. 

Since the constitution of Kentucky . . . 
contains no inhibition or restriction upon the 
General Assembly in this matter of initiating 
a call for a constitutional Convention, it wai 
at liberty to exercise its plenary power in at- 
taching the condition to the submission of 
the question of calling a convention. When 
they vote upon it, they will do so with the as- 
surance that the result of the deliberations 
of the Convention, if called, will be submit- 
ted to them for ratification or rejection. By 
this course, the people keep a firm hold 
upon their liberties and may obtain a charter 
of government wanted by the majority. 

And in Chenault v. Carter, Ky., 332 S.W.2d 623 
(1960), we held that the legislature was not prohib- 
ited from limiting a convention to consideration of 
only twelve subjects. 

In a landmark opinion the Supreme Court of 
Rhode Island reversed a former opinion which ap- 
plied the rule "expressio unius est exclusio alterius," 

Resolved, That the Constitution shall in holding the amendatory language of their constitu- 
not be altered, amended or changed in any tion was the exclusive mode of revision. In Re Opin- 
way except as provided in this article. ion To The Governor, 55 R.I. 56,178 A. 433 (1935). 

Vol. I, Debates, Constitutional Conventions, 1890, p. Their constitution provided that the people had a 
144. right "to make and alter their constitutions of govern- 

ment" by any "explicit and authentic act of the whole 
It was not adopted. The power of the people to people." That Court approved an act of the General 
change the Constitution is plenary, and the existence Assembly calling for a convention, although no such 



procedure was provided in the constitution. The 
Court said: 

The power granted to the General As- 
sembly by article 13 can naturally and rea- 
sonably be viewed as an additional rather 
than an exclusive power, and the recognized 
rule is that if two constructions of a constitu- 
tional provision are reasonably possible, one 
of which would diminish or restrict a funda- 
mental right of the people and the other of 
which would not do so, the latter must be 
adopted. . . . 
The people of Georgia voted approval of a con- 

stitution submitted by their General Assembly in 
1945. The Bill of Rights of the Constitution of Geor- 
gia, Article I, section 5, provided: 

The people of this State shall have the 
inherent, sole and exclusive right to regulat- 
ing their internal government and the police 
thereof, and of altering and abolishing their 
Constitution whenever it may be necessary 
to their safety and happiness. 

The Supreme Court of Georgia, in Wheeler v. Board 
of Trustees, etc., 200 Ga. 323, 37 S.E.2d 322 (1946), 
held that the sections of the Georgia Constitution 
providing different modes of changing the Constitu- 
tion did not limit the sovereign power of the people to 
approve the Constitution submitted to them by the 
General Assembly, and it further held that it is the 
vote of the people that gives life to the Constitution. 
The language used by that Court in upholding the 
doctrine reposing sovereign power in the people, is as 
follows: 

We now consider whether the instru- 
ment is valid as a new constitution. The con- 
stitution of 1877, article 13, section 1, 
paragraph 2 (Code, sec. 2-8602), provides as 
follows: 'No Convention of the people shall 
be called by the General Assembly to revise, 
amend or change this constitution, unless by 
the concurrence of two-thirds of all the 
members of each house of the General As- 
sembly. The representation in said conven- 
tion shall be based on population as near as 
practicable.' It is contended.that this provi- 
sion means that a completely revised or new 
constitution can be formulated by a conven- 
tion, and in no other manner. We are now 
dealing with a written constitution-the 
original law by which our system of govern- 
ment was set up. It creates the government. 
By its provisions the three branches of our 

government-legislative, executive, and ju- 
dicial-are created. The three branches of 
government must look to it for all their 
power and authority. Not so with the sover- 
eign power, the people. Under our system of 
government all power and authority is vested 
in the sovereign people, subject only to such 
limitations as they have expressly imposed 
upon themselves by this organic law, the 
constitution. With this as the basis from 
which we reason, is it true that this provision 
of the constitution of 1877 limits the power 
of the sovereign people to a convention as 
the only means by which they can have a 
completely revised or new constitution? The 
language does not say so. The section pur- 
ports to do nothing more than to place limi- 
tations upon the legislative branch of 
government as to the manner in which a con- 
vention can be called by this branch of the 
government. If we should say that the sover- 
eign people themselves can adopt a new con- 
stitution by the convention method only, we 
would by implication be writing into this 
clause of the constitution a limitation on the 
sovereign power of the people. We do not 
hesitate to say that a court is never justified 
in placing by implication a limitation upon 
the sovereign. This would be an unauthor- 
ized exercise of sovereign power by the 
court. . . . 

In the ultimate sense, the legislature does noth- 
ing unless and until the people ratify and choose to 
give the revised constitution life by their own direct 
action. In this respect the legislature merely per- 
forms the role of messenger or conduit. The process 
is no more than corollary to the right of petition and 
address reserved to the people in section 1 of the 
Constitution. 

We cannot accept the proposition that section 4 
has been preserved throughout all these years as a 
mere relic, a museum piece without meaning or sub- 
stance as a viable principle of free government. To 
the contrary, it seems clear to the majority of this 
Court that in each of our four constitutions the Bill of 
Rights has been purposefully set aside as supreme 
and inviolate because it represents those things that 
are basic and eternal, all other matters being transi- 
tory and subject to change. It follows that nothing 
else in the Constitution can be construed as a limita- 
tion, restriction or modification of any of these funda- 
mental rights. 

Each of the four constitutions of this state has 
provided a method or methods of amendment and re- 
vision. Significantly, in none of them have such speci- 



fied procedures been declared exclusive. The reason 
is obvious. The right of each generation to choose for 
itself is inalienable, as it was recognized and said from 
the very beginning. Being thus inalienable, that that 
right cannot be cut down or subjected to conditions 
any more than it could be completely denied by one 
generation to another. So long as the people have 
due and proper notice and opportunity to acquaint 
themselves with any revision, and make their choice 
directly by a free and popular election, their will is su- 
preme, and it is to be done. 

As a practical matter, the intent of the framers of 
the Constitution is more than satisfied by this pro- 
posed action. Section 258 directs that two sessions of 
the legislature provide for a vote by the people on 
calling a convention. Two sessions were apparently 
thought necessary adequately to inform the public of 
the impending election. Further, the right to vote for 
delegates assured the people of a voice through their 
elected representatives. Here the procedure goes 
even further. News and information are disseminated 
faster and more efficiently today than was anticipated 
when the Constitution was drafted. But even more 
significant is the fact the people need not rely on a 
representative to speak for them. They participate di- 
rectly and individually. Each person may cast his vote 
for or against the adoption of the proposed constitu- 
tion knowing full well what it says. Another thing of 
significance is that until he casts his vote the docu- 
ment is as nothing. Only a majority vote of the people 
can give it force and effect. 

The question to be submitted to the voters is set 
out in S.B. 161, as follows: 

Are you in favor of reforming the Con- 
stitution of the Commonwealth to cause 
same to be in the same form and language as 
finally submitted to the Governor and the 
General Assembly of Kentucky by the Con- 
stitution Revision Assembly and set forth in 
Senate Bill No. 161 enacted at the Regular 
Session of the General Assembly of Ken- 
tucky held in theyear 1966 and as heretofore 
scheduled and published as required by law? 

Suffice it to say the question conforms to the require- 
ment of the statute, KRS 118.-170(3), and affords an 
intelligible opportunity to the voters to express a 
clearly defined preference. . . . 

The action taken by the legislature does not vio- 
late the form or the spirit of the Constitution of Ken- 
tucky or the Constitution of the United States. When 
the people vote on the proposed Constitution it will 
be an expression of the inalienable right of the ulti- 
mate sovereign to reform the government. That right 
is guaranteed by Section 4 of the Bill of Rights, and is 

not preempted by the inclusion in the Constitution of 
alternate modes of revision. 

HILL, Judge (dissenting). 
I am not so much disturbed by the immediate re- 

sult of this decision as I am by the establishment of a 
constitutional principle which is both contrary to 
logic and legal precedent and destructive to six sec- 
tions (258-263) of the present Constitution of the 
Commonwealth of Kentucky. 

The authors of our Constitution outlined in sec- 
tion 258 definite and specific steps for its revision. 
This is the one and only mode of revision contained 
therein. Had the authors intended any other mode of 
revision, they would have said so. Had they intended 
its revision in "any manner as they (the people) may 
deem proper," as is urged by appellees, section 258 
would have been an indulgence in idle curiosity and 
speculation. I believe there is no reasonable-minded 
person in this Commonwealth who doubts that it was 
the intention of the authors of the Constitution to 
provide an exclusive plan for revision. 

It appears to me that the only justification for the 
majority opinion is expediency. The net result of the 
opinion recognizes the right of the legislature to re- 
peal the constitution either in toto or by piecemeal. 
Nowhere in the Constitution is the legislature given 
the authority to formulate or submit to the people a 
new constitution. Here we are testing a legislative act 
and not a process of revision of the Constitution. The 
legislature either has or does not have the authority 
to legislate on this important question. 

The only source of power which appellees are 
able to invoke is section 4 of the Constitution. This 
section provides as follows: 

All power is inherent in thepeople, and 
all free governments are founded on their 
authority and instituted for their peace, 
safety, happiness and the protection of prop- 
erty. For the advancement of these ends, 
they have at all times an inalienable and in- 
defeasible right to alter, reform or abolish 
their government in such manner as they 
may deem proper. (Emphasis added.) 

On its face, this section is an expression of politi- 
cal philosophy. It is a cocky boast of a sovereign peo- 
ple reveling in the enjoyment of new-won freedom 
and sovereignty. It is said this philosophy came from 
the pen of Jefferson. Appellant argues it only has his- 
toric value. I would not degrade it on that theory but 
would recognize that it may well leave in "the peo- 
ple" a residual power to accomplish ends not other- 
wise provided for in the Constitution. It should be 
recognized, however, that the practical application of 



this section is almost impossible. It provides no plan 
of implementation. Who are "the people?" Cer- 
tainly, they are not the legislature. Under this section 
how do "they" (the people) act? I point out these dif- 
ficulties in section 4 simply to emphasize the general, 
broad, and vague nature of the reservation of power 
contained therein and to further emphasize the utter 
dependence of section 4 upon section 258 for its im- 
plementation. 

The truth is, "the people" spoke when they en- 
acted and adopted the Constitution of the Common- 
wealth of Kentucky. Until "they" speak again, the 
legislature exercising the general powers of govern- 
ment must conform to the plain mandates of that 
document. 

In the argument, those defending this Act were 
forced to frankly concede that if a new Constitution 
could be adopted in this manner then the legislature 
itself could write the document. This is obviously 
true, and the majority of the court must accept this 
fact. This being so, the present safeguards for the re- 
vision or amendment of the constitution are now ob- 
viously discarded and obsolete. 

Be it remembered for all time to come that the 
new Constitution contains specific provisions for the 
revision and amendment of that document (Article 
XIV). Under the majority decision these provisions 
are nothing more than suggested methods of accom- 
plishing those ends. They can be ignored by the legis- 
lature. I wonder if "the people" who will vote on the 
new Constitution will realize that the solemn meth- 
ods of revision and amendment therein contained are 
little more than camouflage and that the legislature is 
in no way bound by them. 

Discussion Notes 
state constitutional provisions governing constitu- 

1. Is Judge Hill correct, when as a part of his tional change? 
dissenting opinion he asserts that, under the ma- 2. Is there an argument based on "negative im- 
jority opinion, the legislature is not bound by the plication" at work in this case? 



C. State Constitutional Change: Amendment or Revision? 

Review the materials on California's Proposition 
13 in Chapter 11 Section A. 4, and consider the fol- 
lowing challenge to that initiated constitutional 
amendment. 

Amador Valley School District v. 
State Bd. of Equalization 

22 Cal3d 208,583 P.2d 1281 (Cal. 1978) 

RICHARDSON, Justice. 
In these consolidated cases, we consider multiple 

constitutional challenges to an initiative measure 
which was adopted by the voters of this state at the 
June 1978 primary election. This measure, desig- 
nated on the ballot as Proposition 13 and commonly 
known as the Jarvis-Gann initiative, added article 
XI11 A to the California Constitution. Its provisions 
are set forth in their entirely in the appendix to this 
opinion. . . . As will be seen, the new article changes 
the previous system of real property taxation and tax 
procedure by imposing important limitations upon 
the assessment and taxing power of state and local 
governments. 

We stress initially the limited nature of our in- 
quiry. We do not consider or weigh the economic or 
social wisdom or general propriety of the initiative. 
Rather, our sole function is to evaluate article XI11 A 
legally in the light of established constitutional stan- 
dards. We further emphasize that we examine only 
those principal, fundamental challenges to the valid- 
ity of article XI11 A as a whole. In doing so we reaf- 
firm and readopt an analytical technique previously 
used by us in adjudicating attacks upon similar enact- 

ments, in which "Analysis of the problems which may 
arise respecting the interpretation or application of 
particular provisions of the act should be deferred for 
future cases in which those provisions are more di- 
rectly challenged." (County of Nevada v. MacMillen 
(1974) 11 Cal.3d 662,666,114 CaLRptr. 345,347,522 
P.2d 1345, 1347 [declaratory relief action to deter- 
mine validity of the 1973 conflict of interest law, 
Gov.Code, sec. 3600 et seq.].) As will appear, we 
have concluded that, notwithstanding the existence 
of some unresolved uncertainties, as to which we re- 
serve judgment, the article nevertheless survives 
each of the serious and substantial constitutional at- 
tacks made by petitioners. 

It is a fundamental precept of our law that, al- 
though the legislative power under our constitution 
framework is firmly vested in the Legislature, "the 
people reserve to themselves the powers of initiative 
and referendum." (Cal.Const., art. IV, sec. 1.) It fol- 
lows from this that, "[tlhe power of initiative must be 
liberally construed . . . to promote the democratic 
process.". . . Bearing in mind the foregoing interpre- 
tive aid, we briefly review the basic provisions of arti- 
cle XI11 A. We caution that, save only as to the 
specific constitutional issues resolved, our summary 
description and interpretation of the article and of 
the implementing legislation and regulations do not 
preclude subsequent challenges to the specific mean- 
ing or validity of those enactments. 

We examine petitioners' specific contentions. 

1. Constitutional Revision or Amendment 
The petitioners' primary argument is that article 

XI11 A represents such a drastic and far-reaching 
change in the nature and operation of our govern- 
mental structure that it must be considered a "revi- 



sion" of the state Constitution rather than a mere 
"amendment" thereof. As will appear, although the 
voters may accomplish an amendment by the initia- 
tive process, a constitutional revision may be adopted 
only after the convening of a constitutional conven- 
tion and popular ratification or by legislative submis- 
sion to the people. Because a revision may not be 
achieved through the initiative process, petitioners' 
first contention strikes at the very validity of article 
XI11 A in its inception and in its entirety. Were we to 
conclude that the Proposition 13 initiative consti- 
tuted a revision not an amendment, that would end 
our inquiry; the initiative would be invalid for its fail- 
ure to meet the constitutional requirements of a revi- 
sion. 

The applicable constitutional provisions are spe- 
cific. Article XVIII (entitled "Amending and Revis- 
ing the Constitution") presently provides in full: 

SEC. 1. The Legislature by roll call vote 
entered in the journal, two-thirds of the 
membership of each house concurring, may 
propose an amendment or revision of the Con- 
stitution and in the same manner may amend 
or withdraw its proposal. Each amendment 
shall be so prepared and submitted that it 
can be voted on separately. 

SEC. 2. The Legislature by roll call vote 
entered in the journal, two-thirds of the 
membership of each house concurring, may 
submit at a general election the question 
whether to call a convention to revise the 
Constitution. If the majority vote yes on that 
question, within 6 months the Legislature 
shall provide for the convention. Delegates 
to a constitutional convention shall be voters 
elected from districts as nearly equal in 
population as may be practicable. 

SEC. 3. The electors may amend the Con- 
stitution by initiative. I 

SEC. 4. A proposed amendment or revi- 
sion shall be submitted to the electors and if 
approved by a majority of votes thereon 
takes effect the day after the election unless 
the measure provides otherwise. If provi- 
sions of 2 or more measures approved at the 
same election conflict, those of the measure 
receiving the highest affirmative vote shall 
prevail. (Italics added.) 

We think it significant that prior to 1962 a consti- 
tutional revision could be accomplished only by the 
elaborate procedure of the convening of, and action 

by, a constitutional convention (art. XVIII, sec. 2). 
This fact suggests that the term "revision" in section 
XVIII originally was intended to refer to a substantial 
alteration of the entire Constitution, rather than to a 
less extensive change in one or more of its provisions. 
Many years ago, in Livermore v. Waite (1894) 102 Cal. 
113,118-119,36 P. 424,426, we described the funda- 
mental distinction between revision and amendment 
as follows: "The very term 'constitution' implies an 
instrument of a permanent and abiding nature, and 
the provisions contained therein for its revision indi- 
cate the will of the people that the underlying princi- 
ples upon which it rests, as well as the substantial 
entirety of the instrument. shall be of a like perma- 
nent and abiding nature. On the other hand, the sig- 
nificance of the term 'amendment' implies such an 
addition or change within the lines of the original in- 
strument as will effect an improvement, or better 
carry out the purpose for which it was framed." 

While the Constitution itself does not specifi- 
cally distinguish between revision and amendment, 
we are considerably aided in an evaluation of peti- 
tioners' primary argument by our earlier analysis of 
the issue in McFadden v. Jordan (1948) 32 Cal.2d 330, 
196 P.2d 787 (cert. den. 336 U.S. 918,69 S.Ct. 640,93 
L.Ed. 1080). In McFadden, we struck down an initia- 
tive measure which would have added 21,000 words 
to our then existing 55.000-word constitution. We 
held that the initiative was "revisory rather than 
amendatory in nature," because of the "far reaching 
and multifarious substance of the measure. . ." (p. 
332,196 P.2d p. 788) which dealt with such varied and 
diverse subjects as retirement pensions, gambling, 
taxes, qleomargarine, healing arts, civic centers, sen- 
ate reapportionment, fish and game, and surface 
mining. We noted that the proposal would have re- 
pealed or substantially altered at least 15 of the 25 ar- 
ticles which then comprised the Constitution. (P. 345, 
196 P.2d 787.) 

We held in McFadden that the measure under 
scrutiny therein was clearly a revision, both because 
of its varied aspects and because of the "substantial 
curtail[ment]" of governmental functions which it 
would cause. (Pp. 345-346, 196 P.2d 787.) Example, 
one provision would have created a state pension 
commission with comprehensive governmental pow- 
ers to be exercised by five named commissioners. We 
concluded that "The delegation of far reaching and 
mixed powers to the commission, largely if not almost 
entirely in effect, unchecked, places such commission 
substantially beyond the system of checks and bal- 
ances which heretofore has characterized our gov- 
ernmental plan." (P. 348, 196 P.2d p. 798.) 

In addition, although the subject of taxation was 
only one of many covered by the McFadden initiative, 



nevertheless we observe that the proposed taxation 
amendment would have accomplished, by itself, a far 
more substantial change in the state's taxation 
scheme than that effected by Proposition 13. The far 
reaching nature of the McFadden measure is demon- 
strated by the fact that it not only would have de- 
stroyed the power of cities and counties to tax and 
regulate their own budgets and expenditures (p. 344, 
196 P.2d 787), but also the 2 percent gross receipts 
tax proposed therein was to have been the only tax 
permitted to any agency on real or personal property, 
or on any business enterprises. (Pp. 336-337,196 P.2d 
787). 

Finally, we stressed in McFadden that "The pro- 
posal is offered as a single amendment but it obviously 
is multifarious. It does not give the people an oppor- 
tunity to express approval or disapproval severally as 
to each major change suggested; rather does it, ap- 
parently, have the purpose of aggregating for the 
measure the favorable votes from electors of many 
suasions who, wanting strongly enough any one or 
more propositions offered, might grasp at that which 
they want, tacitly accepting the remainder. Minori- 
ties favoring each proposition severally might, thus 
aggregated, adopt all. Such an appeal might well be 
proper in voting on a revised constitution, proposed 
under the safeguards provided for such a procedure, 
but it goes beyond the legitimate scope of a single 
amendatory article." (P. 346,196 P.2d p. 796, italics in 
original.) 

Taken together our Livermore and McFadden de- 
cisions mandate that our analysis in determining 
whether a particular constitutional enactment is a re- 
vision or an amendment must be both quantitative 
and qualitative in nature. For example, an enactment 
which is so extensive in its provisions as to change di- 
rectly the "substantial entirety" of the Constitution 
by the deletion or alteration of numerous existing 
provisions may well constitute a revision thereof. 
However, even a relatively simple enactment may ac- 
complish such far reaching changes in the nature of 
our basic governmental plan as to amount to a revi- 
sion also. In illustration, the parties herein appear to 
agree that an enactment which purported to vest all 
judicial power in the Legislature would amount to a 
revision without regard either to the length or com- 
plexity of the measure or the number of existing arti- 
cles or sections affected by such change. 

In both its quantitative and qualitative aspects, 
however, article XI11 A appears demonstrably less 
sweeping than the initiative measure at issue in 
McFadden. As noted above, the McFadden measure 
consisted of 21,000 words and covered many different 
subjects, whereas XI11 A comprises approximately 
400 words and, as we discuss more fully below, is lim- 
ited to the single subject of taxation (with particular 

emphasis upon real property taxation). Although pe- 
titioners suggest that 8 articles and 37 sections of the 
existing Constitution may be affected by the new arti- 
cle, our analysis suggests that the article's quantita- 
tive effect is less extensive. 

Our review of petitioners' description of numer- 
ous asserted changes indicates that the claims may be 
based upon possible errors in petitioners' interpreta- 
tion of the new article. For example, they argue that 
at least three constitutional articles will be modified 
by the new requirement that the available real prop- 
erty tax revenues be apportioned "to the districts 
within the counties" (sec. 1. subd. (a), italics added), 
thereby excluding those districts which encompass 
more than a single county. However, implementing 
legislation has included such multicounty districts 
within the taxallocation scheme. (Sec Gov.Code, sec. 
26912, subd. (d).) In addition. petitioners assume that 
article XI11 A will annul or amend the various "home 
rule" provisions of the state Constitution (art. XI, 
secs. 3-7), an assumption we discuss and reject below. 
Finally, we note that the majority of those changes 
emphasized by petitioners pertain to a single existing 
constitutional provision. article XIII, which already 
contains 33 separate sections dealing with the subject 
of taxation and assessment procedure. Since article 
XI11 doubtless was premised upon the assumption 
that local taxation would be unrestricted by any tax 
rate and assessment limitations such as those 
adopted by XI11 A. it is not surprising that many of 
these sections may be said to be affected by the new 
taxation scheme. Nevertheless. we decline to hold 
that article XI11 A accomplished a revision of the 
Constitution by reason of its quantitative effect upon 
the existing provisions of that document. 

Petitioners insist, however, that the new article 
also will have far reaching qualitative effects upon our 
basic governmental plan, in two principal particulars, 
namely, (1) the loss of "home rule" and (2) the con- 
version of our governmental framework from "re- 
publican" to "democratic" form. A close analysis of 
XI11 A convinces us that its probable effects are not 
as fundamentally disruptive as petitioners suggest. 

a.) Loss of home rule. The principle of home rule 
involves, essentially, the ability of local government 
(technically, chartered cities. counties, and cities and 
counties) to control and finance local affairs without 
undue interference by the Legislature. . . . It is unde- 
niably true that a constitutional limitation upon pre- 
vailing local taxation rates and assessments will have 
a potentially limiting effect upon the management 
and resolution of local affairs. Reduced taxes may be 
expected to generate reduced revenues, inevitably 
resulting in a corresponding curtailment of locally fi- 
nanced services and programs. To conclude, how- 



ever, that the mere imposition of tax limitations, per 
se, accomplishes a constitutional revision would in cf- 
fect bar the people from ever achieving any local tax 
relief through the initiative process. Petitioners have 
cited to us no authorities which support such a broad 
proposition, and our own research, disclosing only 
one case, indicates a contrary rule. (See School Dist. of 
City ofPontiac v. City ofPontiac (1933) 262 Mich. 338, 
247 N.W. 474, 477 [initiative measure adopting a 1 
112 percent tax limitation on assessed value, and re- 
quiring two-thirds approval of electorate to increase 
taxes, was a constitutional amendment, not a revi- 
sion].) 

b.) Loss of republican form of government. Con- 
tinuing their thesis that XI11 A is a constitutional revi- 
sion not an amendment under our McFadden 
holding, petitioners next maintain that the operation 
of the article, and particularly section 4 thereof, will 
result in a change from a "republican" form of gov- 
ernment (i.e., lawmaking by elected representatives) 
to a "democratic" governmental plan (i.e., lawmaking 
directly by the people). 

Contrary to petitioners' assertion, however, we 
are convinced that article XI11 A is more modest both 
in concept and effect and does not change our basic 
governmental plan. Following the adoption of article 
XI11 A both local and state government will continue 
to function through the traditional system of elected 
representation. Other than in the limited area of 
taxation, the authority of local government to enact 
appropriate laws and regulations remains wholly un- 
impaired. The requirement of section 4 that any "spe- 
cial taxes" must be approved by a two-thirds vote of 
the "qualified electors" restricts but does not abolish 
the power of local governments in the raising of reve- 
nue. We decline to hold that such a "super-majority" 
requirement, the two-thirds vote, standing alone and 
limited to the subject of taxes, constitutes a substan- 
tial constitutional revision which cannot be accom- 
plished through an initiative. Similar voting 
requirements in financial matters have not been un- 
common. For example, prior to the adoption of arti- 
cle XI11 A, our Constitution required the assent of 
two-thirds of the qualified electors to incur indebted- 
ness exceeding in any year the income and revenue 
provided for that year. (Art. XVI, sec. 18.) We have, 
within another context, previously described other 
examples of constitutional provisions sanctioning de- 
viations from simple "majority rule." (See Westbrook 
v. Mihaaly (1970) 2 Cal.3d 765, 797-798. fn. 64. 87 
Cal.Rptr. 839, 471 P.2d 487.) 

It should be borne in mind that notwithstanding 
our continuing representative and republican form of 

government, the initiative process itself adds an im- 
portant element of direct, active, democratic contri- 
bution by the people. (See In Re Pfuhler (1906) 150 
Cal. 71, 77-78, 88 P. 270 [holding that the constitu- 
tional guarantee of a republican form of government 
is inapplicable to the local governmental level].) We 
thus conclude that section 4 of article XI11 A, and its 
requirement of substantial popular support, beyond 
that of a bare majority for the approval and adoption 
of "special" local taxes adds nothing novel to the ex- 
isting governmental framework of this state. 

In summary, we believe that it is apparent that 
article XI11 A will result in various substantial 
changes in the operation of the former system of 
taxation. Yet, unlike the alterations effected by the 
McFadden initiative discussed above, the article XI11 
A changes operate functionally within a relatively 
narrow range to accomplish a new system of taxation 
which may provide substantial tax relief for our citi- 
zens. We decline to hold that such a limited purpose 
cannot be achieved directly by the people through the 
initiative process. As succinctly and graphically ex- 
pressed a number of years ago in a study of the Cali- 
fornia procedure, ". . . the initiative is in essence a 
legislative battering ram which may be used to tear 
through the exasperating tangle of the traditional 
legislative procedure and strike directly toward the 
desired end. Virtually every type of interest-group 
has on occasion used this instrument. It is deficient as 
a means of legislation in that it permits very little bal- 
ancing of interests or compromise, but it was de- 
signed primarily for use in situations where the 
ordinary machinery of legislation had utterly failed in 
this respect. It has served, with varying degrees of ef- 
ficacy, as a vehicle for the advocacy of action ulti- 
mately undertaken by the representative body." (Key 
& Crouch, The Initiative and the Referendum in Cal. 
(1939) p. 485, italics added.) 

The foregoing language, written almost 40 years 
ago, seems remarkably prophetic given the apparent 
historic origins of article XIII A. Although we express 
neither approval nor disapproval of the article from 
the standpoint of sound fiscal or social policy, we find 
nothing in the Constitution's revision and amend- 
ment provisions (art. XVIII) which would prevent the 
people of this state from exercising their will in the 
manner herein accomplished. Indeed, if the forego- 
ing description of the initiative as a "legislative bat- 
tering ram" is accurate it would seem anomalous to 
insist, as petitioners in effect do, that the sovereign 
people cannot themselves act directly to adopt tax re- 
lief measures of this kind, but instead must defer to 
the Legislature. their own representatives. We con- 
clude that article XIII A lairly may be deemed a con- 
stitutional amendment, not a revision. 



Discussion Notes 
1. The Arnador Valley case is discussed in Public Employees v. County of Sonoma, 23 Cal.3d 

George Lefcoe and Barney Allison, "The Legal 296, 591 P.2d 1 (1979) (impairment of the obliga- 
Aspects of Proposition 13: The Arnador Valley tion of public employee contracts). 
Case," Southern California Law Review 53 (Novem- 3. What is the distinction between quantitative 
ber 1979): 173. and qualitative impact, as utilized by the court in 

2. Regarding one aspect of the impact of Amador Valley? Keep that distinction in mind 
Proposition 13, see Sonoma County Organization of when reading the next case. 

Adams v. Gunter 
238 So.2d 824 (Fla. 1970) 

DREW, Justice. 
William D. Gunter, Jr., as a taxpayer citizen of 

the State of Florida, prepared and presented to Tom 
Adams, Secretary of State of Florida, a "Petition for 
A One House Legislature Pursuant to Article XI, 
Section 3: Initiative" for approval as to form and con- 
tent before proceeding with the circulation thereof. 
The Secretary of State declined to approve the peti- 
tion, whereupon these proceedings for declaratory 
decree were instituted under Chapter 86, Florida 
Statutes 1969, for the purpose of resolving the con- 
troversy between the parties. 

This direct appeal . . . presents for the first time 
the question of whether an initiative petition propos- 
ing an amendment to the constitution of 1968 is de- 
fective and unauthorized when the proposed 
amendment would amend, modify, change or other- 
wise affect several other provisions of the same con- 
stitution. 

Article XI of the Constitution of 1968 contains 
five sections, all relating to amendments. For clarity 
in the discussion which follows, Article XI in its en- 
tirety is set forth below: 

ARTICLE XI 
AMENDMENTS 

Set. 3. Initiative 
The power to propose amendments to any sec- 

tion of this constitution by initiative is reserved to the 
people. It may be invoked by filing with the secretary 
of state a petition containing a copy of the proposed 
amendment, signed by a number of electors in each 
of one half of the congressional districts of the state, 
and of the state as a whole, equal to eight per cent of 
the votes cast in each of such districts respectively 

and in the state as whole in the last preceding election 
in which presidential electors were chosen. 

Of assistance also in the resolution of this ques- 
tion are the following excerpts form the Minutes of 
the Interim Constitutional Revision Committee, viz: 

Section 3 discussed next. The section 
was approved as it reads on page 71 of Octo- 
ber 30 draft; however, there is a flag to Style 
and Drafting that such subcommittee should 
prepare amendments to be introduced on 
floor during special session to correct lan- 
guage applying to revision of entire articles 
as well as amendments to a section. Section 
3, until so amended, will read: 

Section 3. INITIATIVE.-The 
power to propose amendments to 
any section of this constitution by 
initiative is reserved to the people. 
It may be invoked by filing with the 
secretary of state a petition contain- 
ing a copy of the proposed amend- 
ment, signed by a number of 
electors in each of one half of the 
congressional districts of the state, 
and of the state as a whole, equal to 
eight per cent of the votes cast in 
each of such districts respectively 
and in the state as a whole in the last 
preceding election in which presi- 
dential electors were chosen." [Ex- 
cerpt from Minutes of the Interim 
Constitutional Revision Committee 
on October 30, 1967.1 
In Article XI, Representative Pettigrew 

moved that on page 63, Section 3, line 7, the 
word "section" be amended to read "article." 
Senator Friday spoke in opposition to this 
amendment. Representative Reed offered 
substitute motion to strike the words "any 
section of'  on line 7. Representative Ses- 
sums offered an amendment to the substi- 
tute motion by inserting the words "article 



or" before the word "section." Mr. Pettigrew 
withdrew his motion. Mr. Reed's substitute 
motion as amended by Mr. Sessums would 
amend the sentence to read: "The power to 
propose amendments to any article or sec- 
tion of this constitution by initiative. . . ." 
Representative Eddy spoke in opposition to 
all these amendments and requested that 
the language remain as it appears in the De- 
cember 11 Draft. Vote was taken on the mo- 
tion to amend. MOTION FAILED by vote 
of 6 yeas and 13 nays (see Roll Call No. 6 at- 
tached). Vote taken on motion to amend line 
7 by striking the word 'section' and inserting 
'article.' MOTION FAILED by voice vote. 
Representative Wolfson moved that Article 
XI be adopted as the recommendation of the 
committee. MOTION CARRIED by voice 
vote." [Excerpt from Minutes of the Interim 
Constitutional Revision Committee on June 
17, 1968.1 

Of pertinence also is the distinction between the 
words "amend" and "revise." Webster's Collegiate 
Dictionary, Fifth Edition, defines these words as fol- 
lows: "Amend-. . . To change or modify in any way 
for the better; to improve; to better; hence, to change 
or alter in any way, esp. in phraseology; . . . Specif., in 
parliamentary procedure to alter (as a bill) formally 
by some addition or modification" and "Revise-. . . 
to look at or over again in order to correct or improve; 
as to revise a printer's proof. To make a new, im- 
proved, or up-to-date version of; as to revise the 
game laws. Act of revising; revision." That these dis- 
tinctions were debated and considered at length in se- 
lecting the language to be incorporated in Article XI 
is clear from the Minutes of the Constitutional Revi- 
sion Committee quoted above. 

The provisions of the 1968 Constitution herein 
quoted at length had no counterpart in any of the pre- 
vious constitutions of the state.5 Amendments to the 
present Constitution may be brought about as fol- 
lows: 

(1) The Legislature may propose an amendment 
of "a section" or "revision of one or more articles" or 
"the whole" Constitution; 

(2) Ten years after the adoption of the Constitu- 
tion and every twenty years thereafter a Constitu- 
tional Revision Commission, established by the 

=For a detailed and scholarly discussion of the provisions of 
prior constitutions relating to amendments, see the concur- 
ring opinion of Mr. Justice Thornal in Rivera-Cruz v. Gray, 
104 So.2d 501 at 506 (Fla.1958). 

Constitution, shall meet and at such meeting may 
propose for adoption "a revision of this Constitution 
or any part of it." 

(3)The electors of the state may propose amend- 
ments to "any section" of the Constitution by initia- 
tive; and 

(4) The electors may by petition containing a dec- 
laration that a constitutional convention is desired 
call a convention to consider a revision of the "entire 
Constitution." 

The Constitution is divided into twelve Articles 
and each Article is divided into numbered Sections. 
Throughout Article XI the words "amendment" and 
"revision" are used to denote entirely different 
things. The words were carefully and deliberately se- 
lected and it is clear from the language of Article XI 
that the people have reserved the right to bring about 
an amendment to any section of the Constitution by 
following the provisions set forth therein. The people 
have also reserved unto themselves the power to 
bring about a complete revision of the entire Constitu- 
tion. It is equally clear from Article XI that where 
more than one section of the Constitution is to be 
amended it is called a revision, and such revision con- 
templates deliberative action of either the Legisla- 
ture or a convention duly assembled in order to 
accomplish harmony in language and purpose be- 
tween articles and to produce as nearly as possible a 
document free of doubts and inconsistencies. Delib- 
eration, discussion, and drafting is a part of the scene 
of parliamentary procedures and essential when 
more than one section of a constitution is to be 
amended. 

This case presents a classic example of why Arti- 
cle XI was so framed. Assuming that the petition 
herein should receive the approval required and be- 
come a part of the Constitution, it would be immedi- 
ately necessary to amend numerous other provisions 
of the Constitution. This fact is recognized in the pro- 
posal itself. Paragraph (c) thereof provides that the 
Legislature in the General Election of 1972 "shall 
propose.. . such further amendment to this Constitu- 
tion and shall pass such laws as shall be necessary to 
implement this amendment." The quoted provision 
in itself condemns the proposal. It is the type of 
amendment which this Court condemned in Rivera- 
Cruz v. Gray, supra, which concerned the so-called 
"daisy-chain amendments" to the Constitution of 
1885. In that case this Court enjoined the submission 
to the electors of the proposals to revise the Consti- 
tution by submitting to the people interlocking 
amendments to each article thereof (except Article 
V), with the provision that unless all articles were 
adopted the election failed. We held in that case that 
such an attempt to amend the Constitution 
amounted to a revision without conforming to the 



then provisions of the Constitution of 1885, concern- 
ing revision. We said: "When the Constitution uses 
the word 'amendment' it has reference to an article 
or articles, while the word 'revision' relates to the 
whole instrument."6 Our present Constitution is de- 
cidedly analogous. This document uses the word 
"amendment" with reference to a section rather than 
an article as did the 1885 Constitution. 

Mr. Justice Thomas in writing for the Court in 
Rivera-Cruz used the following language which is per- 
tinent to the disposition of the problem here: 7 

If the changes attempted are so sweep- 
ing that it is necessary to include the provi- 
sions interlocking them, then it is plain that 
the plan would constitute a recasting of the 
whole Constitution and this, we think, it was 
purposed to accomplish only by a convention 
under Sec.2 which has not yet been dis- 
turbed. 

The proposal here to amend, Section 1 of Article 
111 of the 1968 Constitution to provide for a Unicam- 
eral legislature affects not only many other provisions 
of the Constitution but provides for a change in the 
form of the legislative branch of government, which 
has been in existence in the United States Congress 
and in all of the states of the nation, except one, since 
the earliest days. It would be difficult to visualize a 
more revolutionary change. The concept of a House 
and a Senate is basic in the American form of govern- 
ment. It would not only radically change the whole 
pattern of government in this state and tear apart the 
whole fabric of the Constitution, but would even af- 
fect the physical facilities necessary to carry on gov- 
ernment. 

Without attempting to enumerate all of the sec- 
tions of the Constitution which would be affected to a 
greater or lesser degree by the adoption of this 
amendment, it is significant to note the following: 

1. Section 2 of Article 111 would have to be rewrit- 
ten; 

2. Sections 3(c) (I), 3(d), 3(c), and 3(f) of Article 
111 would have to be revised to be applicable to the 
Unicameral theory; 

3. Sections 4(a) (b) (c) and (d) of Article 111 would 
require revision; 

4. Section 5 of Article I11 would require revision; 
5. Sections 8(b) and (c) of Article I11 would re- 

quire revision; 
6. Section 9 of Article I11 would require revision; 
7. Section 11 (a) (21) of Article 111 would require 

revision: 

6Rivera-Cruz v. Gray, 104 So.W 501 at 505 (Fla. 1958). 
'Id. at 503. 

8. Section 15(a) (b) and (c) of Article I11 would re- 
quire reconsideration and revision; 

9. Substantially all of Section 16 of Article I11 re- 
garding legislative apportionment would require re- 
vision; 

10. Perhaps the most sweeping change would 
have to be made in Section 17 of Article I11 regarding 
impeachment. This section would have to be com- 
pletely recast and revised; 

11. Section 6(a) of Article IV would require re- 
consideration, as would Section 7(b) of the same arti- 
cle; 

12. In Article V it would be necessary to change 
the language in Section 13 and 13(a); 

13. Section 1 of Article X relating to amend- 
ments to the United States Constitution would re- 
quire change; 

14. It would require a complete revision of Arti- 
cle XI relating to the method of amending the consti- 
tution because of the repeated references to the 
House and Senate throughout that article; 

15. Section 9, 11, 12 and 14 of Article XI1 would 
have to be amended. 

It is clear from the recitations above that the 
power reserved to the people to amend any section of 
the Constitution, includes only the power to amend 
any section in such a manner that such amendment if 
approved would be complete within itself, relate to 
one subject and not substantially affect any other sec- 
tion or article of the Constitution or require further 
amendments to the Constitution to accomplish its 
purpose. There are many sections of the Constitution 
which would lend itself to such amendments; for in- 
stance, in Article X of the Constitution there are thir- 
teen sections. An amendment to most, if not all, of 
these sections could be complete within itself and not 
substantially affect other provisions of the Constitu- 
tion or require further amendments thereof. There 
are many other similar sections in the document. 

If it should become necessary in the course of 
events for the people to bring about such cataclysmic 
change as that which would result in the adoption of 
the amendments here under consideration, or if the 
legislature should fail or refuse to act, the people 
have reserved unto themselves a means of bringing 
about such a revisions by initiating under the provi- 
sions of Section 4 of Article XI a convention to con- 
sider a revision of the entire Constitution. This 
Section is available to the people to bring about a 
Unicameral legislature if that is their desire. 

In Rivera-Cruz, supra, this Court cited McFadden 
v. Jordan, 32 Cal.2d 330, 196 P.2d 787,789. This Cali- 
fornia case involved a purported initiative amend- 
ment to the Constitution of California, the result of 
which would be to substantially alter or repeal at least 



fifteen of the twenty-five articles of the California 
Constitution. 

We conclude with the observation that if such 
proposed amendment were adopted by the people at 
the General Election and if the Legislature at its next 
session should fail to submit further amendments to 
revise and clarify the numerous inconsistencies and 
conflicts which would result, or if after submission of 
appropriate amendments the people should refuse to 
adopt them, simple chaos would prevail in the gov- 
ernment of this State. The same result would obtain 
from an amendment, for instance, of Section 1 of Ar- 
ticle V, to provide for only a Supreme Court and Cir- 
cuit Courts-and there could be other examples too 
numerous to detail. These examples point unerringly 
to the answer. 

The purpose of the long and arduous work of the 
hundreds of men and women and many sessions of 
the Legislature in bringing about the Constitution of 
1968 was to eliminate inconsistencies and conflicts 
and to give the State a workable, accordant, homoge- 
nous and up-to-date document. All of this could dis- 
appear very quickly if we were to hold that it could be 
amended in the manner proposed in the initiative pe- 
tition here. 

THORNAL, Justice (concurring). 
I concur in the opinion and judgment prepared 

by Justice Drew. I do this because I feel that it an- 
nounces a very wise and salutary approach to the con- 
struction and application of the constitutional 
provision involved. Moreover, I feel that it evidences 
a courageous application of a rule of restraint which 
the people themselves have incorporated in our Con- 
stitution to protect it against precipitous and spas- 
modic changes in the organic law. It would be easy to 
do as appellee urges us to do by transferring to the 
electorate the burden of making our decisions on an 
idealistic pronouncement "to let the people decide." 
This, however, is not, in my view, the fulfillment of 
our judicial responsibility. It is often much more diffi- 
cult for us as judges to take a stand and "do the peo- 
ple's will" when the responsibility is clearly ours 
under the law. It is the sort of responsibility which 
frequently we would as soon not have but which, nev- 
ertheless, we must assume as judicial officers. 

It is perfectly clear to me that by Fla. Const. art. 
XI, the people of this state have provided several 
methods for changing the organic law. As Justice 
Drew points out, "amendment" or "revision" can be 
accomplished under Section 1. "Revisions" can be ac- 
complished under Section 2 or Section 4, and, 

"amendment" can be accomplished under Section 3. 
Instead of doing violence to the "will of the people" 
as the appellee insists, the position of the majority as 
announced by Justice Drew is in full measure a fulfill- 
ment of the clear wishes of the people of this state. 

ERVIN, Chief Justice (dissenting). 
The majority opinion rejects as constitutionally 

improper a proposed people's initiative amendment 
to Section 1 of Article I11 of the State Constitution 
that would change the legislature from a two-house 
body, consisting of a senate and a house of represen- 
tatives, to a unicameral legislature, i.e., a senate con- 
sisting of not more than one hundred senators. 

The majority objects to the proposed initiative 
amendment on grounds that it would amend more 
than one section of the Constitution; that it would 
amount to a revision of the State Constitution, and 
that if the proposed amendment is approved it would 
be immediately necessary to amend numerous other 
provisions of the Constitution. It iscategorized by the 
majority as amounting to a "daisy-chain amend- 
ment." It is declared to be a most radical and revolu- 
tionary proposal that would "tear apart the whole 
fabric of the Constitution." It is said that the power 
"reserved to the people to amend any section of the 
Constitution, includes only the power to amend any 
section in such manner that such amendment if ap- 
proved would be complete within itself, relate to one 
subject and not substantially affect any other section 
or article of the Constitution or require further 
amendments to the Constitution to accomplish its 
purpose." 

I am unable to agree to such restrictive limita- 
tions upon the power of the people to initiate amend- 
ments to any section of the Constitution. 

A cursory reading of Rivera-Cmz v. Gray 
(Fla.1958), 104 So.2d 501, will indicate the proposed 
amendment before us is not a "daisy-chain." It does 
not purport to revise the constitution or major por- 
tion of it but simply undertakes to amend the section 
creating a two-house legislature by changing it to a 
unicameral legislature. 

When the Legislature amends an existing stat- 
ute, its amending enactment may have spillover ef- 
fects that incidentally affect other statutory 
provisions, but in all the years it has been enacting 
amendments the Florida Legislature has never been 
denied the power to amend because its amendment 
germane to the subject of a particular existing section 
and complete in itself will have collateral effects on 
other statutes. An amendment's repugnancy to or in- 
consistency with other laws may create situations re- 
quiring judicial interpretation or subsequent 
legislation, but the power to make a germane original 



amendment or change in the law which is complete in 
itself has never been shackled because such amend- 
ment will have side effects on other provisions of law. 
50 Arn.Jur. Statutes sec. 214; 30 Fla.Jur. Statutes sec. 
69. 

The same rules apply in amending sections of the 
State Constitution. In Gray v. Golden (Fla.), 89 So.2d 
785, this Court said: 

. . . here we are dealing with a proposed 
amendment for a single purpose and in so 
doing the legislature may legally propose it 
so as to limit or modify other provisions than 
the one proposed to be amended. 

Text 789. 

Compare State ex rel. Elder v. Sours, 31 Colo. 369,74 
P. 167. 

Because a proposal may be radical, chaotic or 
revolutionary in the minds of some is no justification 
for its rejection ab initio as unconstitutional. After 
all, a great degree of confidence must necessarily be 
reposed in the good judgment of the people as has 
been reserved in them by the initiative provision to 
weed odt the chaotic, the radical, and the revolution- 
ary. 

The great danger here to public morale is in de- 
nying to the people what plainly was indicated to 
them in the proposed 1968 Constitution: that they 
were given the power to initiate substantial germane 
changes to any section or sections of the Constitu- 
tion, not merely watered-down minuscule ones which 
would never substantially affect any other section or 
article of the Constitution. Such a judicial delimita- 
tion upon the power of the people to meaningfully 
exercise the initiative function ties their hands in 
making any material changes in the Constitution. 

The great pity produced in the majority opinion 
is that the people believed in adopting the 1968 Con- 
stitution they had the power to initiate major changes 
in the Constitution; that they had a "club in the 
closet," so to speak, to use when all other instrumen- 
talities and sources for organic change failed to mate- 
rialize. With this popular conception of the initiative 
provision of the 1968 Constitution in mind, it is diffi- 
cult to believe that Section 1 of Article 111 of the con- 
stitution, which merely provides a two-house 
legislature, could not be changed by the people them- 
selves by simple germane amendment complete in it- 
self to a one-house legislature. 

This dissent could be lengthened considerably by 
citations from other state supreme courts on the 
point that the people's will should be deferred to by 
the courts in their initiative proposals and that re- 
strictions thereon should not be countenanced. How- 
ever, I will only quote in conclusion from In Re 
Initiative Petition No. 259, etc., 316 P.2d 139 
(0k1.1957), where the Supreme Court of Oklahoma 
stated the general rule of construction of initiative 
provisions which had been established by earlier case 
law: 

"The people reserve to themselves the 
power to propose laws and amendments to 
the Constitution, . . . This power so reserved 
to the people should not be crippled, 
avoided, or denied by technical construction 
by the courts. It is the duty of the courts to 
construe and preserve this right as intended 
by the people in adopting the Constitution 
and thereby reserve unto the people this 
power.'' 

BOYD, Justice (dissenting). 
I must respectfully dissent from the majority 

opinion. 
The initiative section of the 1968 Constitution is 

a recognition of the inherent power of the people to 
propose and adopt amendments to the Constitution 
by petition of the people at large, and without the ne- 
cessity of relying upon public officials to initiate such 
amendments. This Court should give liberal con- 
struction to this provision in order that the power of 
the people to amend their government will not be un- 
reasonably limited. 

The proponents of the amendment for the uni- 
cameral Legislature have recognized that adoption of 
this amendment would create many problems in gov- 
ernment wherein other provisions of the Constitu- 
tion contemplate a bicameral Legislature. In order to 
eliminate difficulties which might so arise, there is 
contained in the proposed amendment a clause 
authorizing the Legislature to enact appropriate leg- 
islation to adjust the unicameral legislative effort to 
those aspects of government created in contempla- 
tion of a bicameral Legislature. The position of this 
Court should be that since the people have the capac- 
ity to adopt, preserve and defend the Constitution of 
Florida they have the capacity to make amendments 
to same at their discretion. It is the duty of the lcgisla- 
tive, executive and judicial branches of government 
to make such adjustments as may be required to com- 
ply with the will of the people. 
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D. Procedural Limitations on State Constitutional Change 

There are procedural limitations on the mecha- 
nisms for state constitutional change that are similar 
to those for the enactment of statutes. Do these limi- 
tations have the same purposes? Read the following 
cases with this question in mind. 

Amador Valley School District v. 
State Bd. of Equalization 

22 Cal3d 208,583 P.2d 1281 (1978) 

2. The Single-Subject Requirement 
Our Constitution provides that "An initiative 

measure embracing more than one subject may not 
be submitted to the electors or have any effect." (Art. 
11, sec. 8, subd. (d).) Acknowledging that its general 
reference is to the subject of taxation, petitioners 
nonetheless argue that article XI11 A covers many 
subjects and, indeed, is so sweeping and extensive in 
its practical effect and import as to encompass nearly 
the entirety of "government." In this regard, their ar- 
gument is somewhat related to their prior contention 
that article XI11 A constitutes a revision of the Con- 
stitution, rather than an amendment. Accordingly, 
many of our previous observations regarding the revi- 
sion and amendment procedures have application to 
their one-subject assertions. 

The single-subject requirement of article I1 was 
adopted in 1948, possibly in response to the many- 
faceted initiative measure which we invalidated in 
McFadden, supra. Only a year later, in Peny v. Jordan 
(1949) 34 Cal.2d 87, 207 P.2d 47, we had occasion to 
construe the new constitutional provision. In Peny, 
we adopted and applied the "reasonably germane" 

test previously developed by earlier decisions con- 
struing a similar single-subject restriction applicable 
to legislation (see Cal.Const., art. IV, sec. 9). We 
quoted with approval the following language from an 
earlier opinion in which we had upheld the legislative 
adoption of the Probate Code in a single enactment: 
". . . [W]e are of theview that the [single-subject] pro- 
vision is not to receive a narrow or technical construc- 
tion in all cases, but is to be construed liberally to 
uphold proper legislation, all parts of which are rea- 
sonablygermane. [Citation.] The provision was not en- 
acted to provide means for the overthrow of 
legitimate legislation. [Citation.] 

Numerous provisions, having onegeneral object, if 
fairly indicated in the title, may be united in one act. 
Provisions governing projects so related and interde- 
pendent as to constitute asingle scheme may be prop- 
erly included within a single act. [Citation.] The 
Legislature may assert in a single act all legislation 
germane to the general subject as expressed in its title 
and within the field of legislation suggested thereby. 
[Citation.] . . . A provision which conduces to the act, 
or which is auxiliary to and promotive of its main pur- 
pose, or has a necessary and natural connection with 
such purpose isgermane within the rule. . . ." (Evans v. 
Superior Court (1932) 215 Cal. 58,62,8 P.2d 467,469 
italics added.) 

In Perry, the challenged initiative measure had as 
its general subject the repeal of constitutional provi- 
sions governing aid to the aged and blind. We noted 
that the repeal measure would have several collateral 
effects, including (1) vesting the Legislature with 
power to reduce pension payments, (2) giving the 
counties the responsibility of administering pension 
programs, (3) imposing on relatives liability for bene- 
fits, and (4) raising the minimum age qualification for 
benefits. (Perry v. Jordan, supra, 34 Cal.2d at pp. 



93-94,207 P.2d 47.) Nonetheless, and referring to the 
foregoing features of the initiative, we unanimously 
rejected the single-subject challenge, observing that 
"All those things obviously pertain to any plan-sin- 
gle subject-of aid to the needy aged and blind. They 
are merely administrative details." (Id., at p. 94, 207 
P.2d at p. 50.) 

We thus draw from Perry its primary lesson that 
an initiative measure will not violate the single-sub- 
ject requirement if, despite its varied collateral ef- 
fects, all of its parts are "reasonably germane" to each 
other. We note also the existence of a more restric- 
tive test recently proposed in the dissenting opinion 
of Justice Manuel in Schmitz v. Younger (1978) 21 
Cal.3d 90,100, 145 Cal. Rptr. 517,522,577 P.2d 652, 
657, wherein he suggested that "an initiative's provi- 
sions must be functionally related in furtherance of a 
common underlying purpose." Our analysis of article 
XI1  A convinces us that the several elements of that 
article satisfy either standard in that they are both 
reasonably germane to, and functionally related in 
furtherance of, a common underlying purpose, 
namely, effective real property tax relief. 

As previously noted, article XI11 A consists of 
four major elements, a real property taw rate limita- 
tion (sec. I), a real property assessment limitation 
(sec. 2), a restriction on state taxes (sec. 3), and a re- 
striction on local taxes (sec. 4). Although petitioners 
insist that these four features constitute separate sub- 
jects, we find that each of them is reasonably interre- 
lated and interdependent, forming an interlocking 
"package" deemed necessary by the initiative's 
framers to assure effective real property tax relief. 
Since the total real property tax is a function of both 
rate and assessment, sections 1 and 2 unite to assure 
that both variables in the property tax equation are 
subject to control. Moreover, since any tax savings re- 
sulting from the operation of sections 1 and 2 could 
be withdrawn or depleted by additional or increased 
state or local levies of other than property taxes, sec- 
tions 3 and 4 combine to place restrictions upon the 
imposition of such taxes. Although sections 3 and 4 
do not pertain solely to the matter of property taxa- 
tion, both sections, in combination with sections 1 
and 2, are reasonably germane, and functionally re- 
lated, to the general subject of property tax relief. 

Among other purposes, the single-subject re- 
quirement was enacted to minimize the risk of voter 
confusion and deception. (Schmitz v. Younger, supra, 
21 Cal.3d 90,97,145 Cal.Rptr. 517,577 P.2d 652 [dis. 
opn.].) We may take judicial notice of the fact that the 
advance publicity and public discussion of article XI11 
Aand its predicted effects were massive. (Evid.Code 

sec. 452, subd. (g).) The measure received as much 
public attention as any other ballot proposition in re- 
cent years. These circumstances would seem to dilute 
the risk of voter confusion or deception by reason of 
the inclusion of the four principal features of the arti- 
cle in one ballot proposition. Moreover, the official 
voters pamphlet mailed to all registered voters con- 
tained an elaborate and detailed explanation of the 
various elements of Proposition 13. (See Morns v. 
Priest (1971) 14 Cal.App.3d 621, 625, 92 Cal.Rptr. 
476.) 

Petitioners contend, however, that adoption of 
XI11 A violated a second important purpose underly- 
ing the single-subject requirement, namely, to avoid 
"exploiting" the initiative process by combining in a 
single measure several provisions which might not 
have commanded majority support if considered 
separately. (See McFadden v. Jordan, supra, 32 Cal.2d 
330, 346, 196 P.2d 787.) Petitioners rely upon cases 
from several other jurisdictions expressing this prin- 
ciple. For example, in Kerby v. Luhrs (1934) 44 Ariz. 
208, 36 P.2d 549, the court struck down an initiative 
measure which would have added to the Arizona 
Constitution such diverse provisions as (1) a new tax 
on copper production, (2) a new method of valuing 
public utility property, and (3) a new state tax com- 
mission. According to the court in Kerby, any of these 
provisions, singly, could have been adopted "without 
the slightest need of adopting" the others. (36 P.2d p. 
554.) Although each provision related to the general 
subject of "taxation," the Kerby court found no other 
connection between them, characterizing the meas- 
ure as "logrolling of the worst type . . .." (36 P.2d p. 
555.) 

Unlike the enactment condemned in Kerby, how- 
ever, the four elements of article XI1  A not only per- 
tain to the general subject of taxation, but also are 
reasonably interdependent and functionally related 
to each other. More importantly, no apparent "log- 
rolling" is involved in this case. Each of the four basic 
elements of article XI11 A was designed to interlock 
with the others to assure an effective tax relief pro- 
gram. 

Petitioners assert that each of the four separate 
elements of article XI11 A might not have been ap- 
proved had each element appeared separately on the 
ballot. They speculate that various classes of voters 
may have favored some, but not all, of these ele- 
ments; petitioners would require a showing that each 
of the several provisions of an initiative measure is ca- 
pable of gaining approval by the electorate, inde- 
pendent of the other provisions. We are unable to 
accept such a contention, concluding that petitioners' 



proposed single-subject test is far too strict, and lacks 
support in the authorities. Aside from the obvious 
difficulty of ever establishing satisfactorily such "in- 
dependent voter approval," this standard would de- 
feat many legitimate enactments containing isolated, 
arguably "unpopular," provisions reasonably deemed 
necessary to the integrated functioning of the enact- 
ment as a whole. We avoid an overly strict judicial ap- 
plication of the single-subject requirement, for to do 
so could well frustrate legitimate efforts by the peo- 
ple to accomplish integrated reform measures. As we 
have previously observed, the initiative procedure it- 
self was specifically intended to accomplish such 
kinds of reforms through its function as a "legislative 
battering ram." We should dull or blunt its force only 
for reasons that are constitutionally mandated, and 
accordingly we conclude that article XI11 A does not 
violate the single-subject requirement of article 11. 

6. Initiative Title and Summary 
According to petitioners, the pre-election peti- 

tions which were circulated to qualify the initiative 
measure contained a misleading title and summary. 
The title, "Initiative Constitutional Amendment- 
Property Tax Limitation," was assertedly defective in 
its implication that only property taxes would be af- 
fected by the measure; in fact, other forms of state 
and local taxes were also involved. (Art. XI11 A, secs. 
3,4.) Further, the summary of the measure stated in 
part that it "[a]uthorizes specified local entities to im- 
pose special taxes except. . . [real property taxes]." In 
fact, section 4 of the measure restricts the imposition 
of such "special taxes" by imposing a two-thirds vote 
requirement. It is argued that each of these variances 
is fatal to the constitutional validity of the article. 

Petitioners further observe that the sample bal- 
lots distributed in Alameda and San Diego Counties 
also contained the foregoing "defects." As for other 
counties, the ballot materials were corrected by court 
order: The title was changed to "Tax Limitation-In- 
itiative Constitutional Amendment," and the sum- 
mary was revised to read "[aluthorizes imposition of 
special taxes by local government (except on real 
property) by 213 vote of qualified electors." Accord- 
ing to respondents, these corrections were incorpo- 
rated into the voters pamphlet subsequently mailed 
to all registered voters. Nevertheless, petitioners in- 
sist that the petition signers, and certain voters in 
Alameda and San Diego Counties, may have been 
misled or confused by the incorrect title and sum- 
mary. 

Prior to the circulation of an initiative measure, 
the Attorney General is required to prepare a title 
and summary of its "chief proposes and points9,-not 
exceeding 100 words. (CaLConst. art. 11, sec. 10, 
subd. (d); Elec.Code, secs. 3502,3503.)The Attorney 
General's statement must be true and impartial, and 
not argumentative or likely to create prejudice for or 
against the measure. (Elec.Code, sec. 3531.) The 
main purpose of these requirements is to avoid mis- 
leading the public with inaccurate information. (See 
Clark v. Jordan (1936) 7 Cal.2d 248,249-250,60 P.2d 
457; Boyd v. Jordan (1934) 1 Cal.2d 468,471,35 P.2d 
533.) We have said, however, that the title and sum- 
mary need not contain a complete catalogue or index 
of all of the measure's provisions and "if reasonable 
minds may differ as to the sufficiency of the title, the 
title should be held sufficient." (Epperson v. Jordan 
(1938) 12 Cal.2d 61,66, 82 P.2d 445,448.) As a gen- 
eral rule the title and summary prepared by the At- 
torney General are presumed accurate, and 
substantial compliance with the "chief purpose and 
points" provision is sufficient. (Perry v. Jordan, supra, 
34 Cal.2d 87, 94, 207 P.2d 47.) 

In the present case, we conclude that the title 
and summary, though technically imprecise, substan- 
tially complied with the law, and we doubt that any 
significant number of petition signer or voters were 
misled thereby. We deem that the title, stressingonly 
the property tax aspects of the initiative, was reason- 
ably sufficient in light of the fact that the measure was 
principally addressed to the subject of real property 
tax relief. Similarly, the original summary was not so 
incomplete as to be fatally defective, because it 
alerted petition signers and voters alike to the fact 
that the measure contained a provision affecting the 
imposition of special taxes by local agencies. The 
summary's omission of any reference to the two- 
thirds vote requirement was not critical for, as we 
noted above, the initiative measure was extensively 
publicized and debated, in all of its several aspects, 
and a corrected summary was contained in the voters 
pamphlet which was mailed to all voters. We repeat 
our observation of some time ago that we ordinarily 
should assume that the voters who approved a consti- 
tutional amendment ". . . have voted intelligently 
upon an amendment to their organic law, the whole 
text of which was supplied each of them prior to the 
election and which they must be assumed to have duly 
considered. . . ." (Wright v. Jordan (1923) 192 Cal. 704, 
221 P. 915,919.) 

We conclude that the initiative title and sum- 
mary comply with existing legal requirements. 



Discussion Notes 

1. See George Lefcoe and Barney Allison, 
"The Legal Aspects of Proposition 13: The 
Amador Valley Case," Southern California Law Re- 
view 53 (November 1979): 173. See also Fine v. 
Firestone, 448 So.2d 984 (Fla. 1984). 

2. Are there distinctions between these types 
of procedural limitations and those applicable to 
the enactment of statutes? 

3. In Evans v. Firestone, 457 So.2d 1351 (Fla. 
1984) the Florida Supreme Court declared the fol- 
lowing initiative amendment invalid on single-sub- 
ject, and title and summary grounds, and ordered 
it withdrawn from the ballot: 

Citizens' Rights in Civil Actions 
In civil actions: (a) no party can be found liable 

for payment of damages in excess of hisfher per- 
centage of liability; (b) the Court shall grant a sum- 
mary judgment on motion of any party, when the 
Court finds no genuine dispute exists concerning 
the material facts of the case; (c) noneconomic 
damages such as pain and suffering, mental an- 
guish, loss of consortium, and loss of capacity for 
the enjoyment of life shall not be awarded in ex- 
cess of $100,000 against any party. 

[The] Amendment establishes citizens' rights 
in civil actions: provides a party in a lawsuit shall 
not be required to pay more damages than the jury 
found himfher responsible for personally; requires 
courts to dispose of lawsuits when no dispute exists 

over the material facts thus avoiding unnecessary 
costs; and allows full recovery of all actual ex- 
penses such as lost wages, accident costs, medical 
bills, etc., but limits noneconomic damages to a 
maximum of $100.000. 

Why would the proponents of this amendment 
seek to place it in the state constitution? How does 
the procedural posture of the amendment in Evans 
differ from that in Amador Valley? 

4. Often more than one state constitutional 
amendment is submitted to the voters at the same 
election. State constitutions provide specific re- 
quirements for this situation. See Carter v. Burson, 
230 Ga. 511, 198 S.E. 2d 151 (1973) (Constitution 
provided "When more than one amendment is 
submitted at the same time they shall be so submit- 
ted as to enable the electors to vote on each 
amendment separately."). See also In re Interroga- 
tories Propounded by the Senate, 181 Colo. 1, 536 
P.2d 308 (1975). 

5. Would a typographical error, resulting in 
different versions of a state constitutional amend- 
ment being approved in the House and Senate be- 
fore ratification by the voters void the amend- 
ment? See State ex re1 Maloney v. McCartney, 159 
W.Va. 513, 223 S.E.2d 607,615 (1976). 

6. If a portion of a state constitutional amend- 
ment is invalid for some reason, can it be "sev- 
ered," leaving the valid portion in effect? See 
McWhirter v. Bridges, 249 S.C. 613,155 S.E. 2d 897 
(1967). 



E. State Constitutional Conventions 

James Willard Hurst, 
The Growth of American Law: 

The Law Makers 

(Boston: Little, Brown and Co., 1950), 
pp. 205-06. 

Reprinted by permission. 

The agencies that drew most of the constitutions 
adopted during the War for Independence had not 
been specially called for this purpose. This was 
largely due to the pressure of the times. Massachu- 
setts set the enduring pattern by its procedure in 
adopting its constitution of 1780: It submitted to the 
voters the question of calling a constitutional conven- 
tion; it used that distinct agency for the framing of a 
constitution, and submitted the convention's product 
to the voters. This constitution was the political testa- 
ment of John Adams; as might be expected there was 
an unusual measure of intellectual leadership behind 
the whole venture. But the careful double submission 
to the voters and the use of the separate agency of the 
convention seem to have come from a wide belief that 
this was the proper way to do the job. 

The central idea of the convention took hold 
readily. But there was much variation in the proce- 
dures for calling such bodies and approving their 
work. Men showed little sense of the high danger of 
allowing any question to exist about the legitimacy of 
agencies charged with so basic a task. Potentially, the 
most serious question was, who might lawfully take 
the initiative in calling a convention. From the late 
nineteenth century on, constitutions commonly said 
that this authority was in the legislature. Before that 
time the matter was often uncertain. The courts seem 
never to have claimed the power. Presidents Lincoln 
and Johnson called conventions in certain seceded 

states. They claimed authority as commander in 
chief; Congressional partisans contested the claim, 
and students have doubted its merit. With these ex- 
ceptions, the executive branch did not take the initia- 
tive in calling constitutional conventions. 
Pennsylvania, for a brief time, and Vermont until 
1867, experimented with a Council of Censors espe- 
cially charged with the proposal of constitutional 
changes: in neither case was the device found satis- 
factory. 

The legislature might thus have appeared to hold 
the initiative in constitutional changes, if only by de- 
fault of other agencies. But two difficulties remained. 
One was readily answered. Many constitutions, and 
almost all of those adopted after the 1820's, provided 
that the voters should pass on amendments proposed 
by the legislature; from this it was argued that such 
was by implication the only proper way to amend. The 
courts held this to be a justiciable question, and found 
little trouble in answering it. They ruled that a gen- 
eral revision of a constitution, done in convention, 
was so different from specific amendment that the 
provision for proposal of specific amendments could 
not fairly be interpreted to bar general revision by 
convention. This recognized what had become well- 
settled practice, backed by popular acceptance; in 
1887 Jameson noted twenty-seven conventions that 
had been called for constitutional revision under the 
general authority of the legislature. Rhode Island 
had a long history of trouble over its constitution, and 
there alone had judges denied the legislature's power 
to call a convention. But in 1935, in a decision not 
without political overtones, the Rhode Island Su- 
preme Court overruled local precedent and held that 
the legislature might summon a convention even 
though the constitution did not expressly authorize it. 



Discussion Notes 

1. On the evolution of the constitutional con- 
vention, see John Alexander Jameson. A Treatise 
on Constitutional Conventions (Chicago: Callaghan 
and Co., 4th Ed. 1887); Note, "State Constitu- 
tional Change: The Constitutional Convention," 
Mrginia Law Review 54 (June 1968): 995; Thad 
W. Tate, "The Social Contract in America, 

Snow v. City of Memphis 
527 S.W.2d 55 (Tenn. 1975) 

appeal dismissed 423 U.S. 1083 (1976) 

FONES, Chief Justice. 

Plaintiffs Snow, et al., filed a declaratory judg- 
ment action in the Chancery Court of Shelby County, 
asserting that the Constitutional Convention of 1971 
exceeded the limitation of the call and created a fifth 
classification of real property when it defined resi- 
dential property containing two or more rental units 
as commercial property. An adjudication declaring 
said amendment unconstitutional, as violative of Ar- 
ticle XI, Section 3, Tennessee Constitution and the 
14th Amendment, US.  Constitution, was sought. 
From a decree sustaining plaintiff's contention, the 
City of Memphis, the County of Shelby, and the At- 
torney General of Tennessee, perfected a direct ap- 
peal to this Court. 

Article 11, Section 28 of the Constitution of Ten- 
nessee was amended, in compliance with the second 
method prescribed in Article XI, Section 3 of said 
Constitution. The process was initiated by the Legis- 
lature's enacting Chapter 421, as amended by Chap- 
ter 597, Public Acts 1968. Said legislation submitted 
five questions to the electorate; only one of which, 
Question 3, received approval of the majority of the 
voters, in November, 1968. 

The Question 3 call is set out in it entirety in Ap- 
pendix A. The call provides, in affirmative terms, that 
Article 11, Section 28 of the Constitution shall require 
the classification of property into three classes, real 
property, intangible personal property, and tangible 
personal property, and that the Convention shall 
classify real property only into four sub-classifica- 

1774-1787: Revolutionary Theory as a Conserva- 
tive Instrument," William and Mary Quarterly 22 
(July 1965): 375. 

2. Could the initiative be used to call a con- 
stitutional convention? See Comment, "Conven- 
ing a Constitutional Convention in Washington 
Through the Use of the Popular initiative,'' Wash- 
ington Law Review (May 1970): 535. 

tions, (a) public utility, (b) industrial and commercial, 
(c) residential, and (d) farm. 

Delegates were elected to a Constitutional Con- 
vention in August, 1970, and in August, 1971 the 
Convention convened for the purpose of altering and 
reforming Article 11, Section 28 of the Constitution of 
Tennessee, pursuant to the Question 3 call. 

On September 14, 1971, the Convention 
adopted Resolution 74, which was approved by the 
voters in August, 1972. 

Resolution 74, now Article 11, Section 28 of the 
Constitution of Tennessee (see Appendix B), in set- 
ting out the classification of residential property, 
added the following: ". . . provided that residential 
property containing two (2) or more rental units is 
hereby defined as industrial and commercial prop- 
erty." 

This action of the Convention is said by the prop- 
erty owners to create a fifth subclassification of real 
property beyond the limits of the call, in violation of 
Article XI, Section 3 of our Constitution. 

The first issue presented by the plaintiffs' attack 
on the constitutionality of taxing two or more rental 
units as commercial property depends upon the 
proper interpretation and application of the phrase 
in Article XI, Section 3 of our Constitution, proscrib- 
ing that no amendment shall become effective, "un- 
less within the limitations of the call of the 
convention." That phrase has been before this Court 
for interpretation in connection with the Question 3 
call in three prior cases. 

The Question 3 call is substantially different 
from any prior call of a limited constitutional conven- 
tion.' Its departure from the tenor of prior calls pro- 
vided the issue in Illustration Design Group v. 
McCanless, 224 Tenn. 284, 454 S.W.2d 115 (1970). 

'Compare Appendix A with the three prior calls of limited 
constitutional conventions in Appendices C, D and E. The 
first legislative call of a limited constitutional convention 
was in 1949 and the first limited constitutional convention in 
this state's history convened in 1953. 



Plaintiffs asserted that Chapter 421 of Public Acts of 
1968, as amended was unconstitutional because the 
legislature had exceeded the limits of its power in 
drafting the call, by undertaking to dictate the spe- 
cific terms of the amendment, thus usurping the 
function of the Constitutional Convention. In reject- 
ing that contention, the Court said, inter alia, 

It will be observed that, by the provision 
of the Constitution above quoted (Art. 11, 
sec. 3, par. 2), the people have not only dele- 
gated authority to the Legislature to propose 
the call for a convention, and thus limit and 
define the scope and action of such conven- 
tion, but they have expressly limited the con- 
sideration and action of the convention to 
the proposals already approved by a vote of 
the people and within the limits of the call, 
by this language: 

". . . and the convention shall assemble for 
the consideration of such proposals as shall 
have received a favorable vote in said elec- 
tion, . . ." 

454 S.W.2d 120. 

The Court appears to place a great deal of em- 
phasis on the effect of the language, "unless within 
the limitations of the call." Its holding has been urged 
upon this Court in three subsequent lawsuits, includ- 
ing this one, as demanding a literal interpretation of 
that phrase with the result that it is said a constitu- 
tional convention must confine its deliberations and 
actions strictly within the detailed terms of the call. 
Said cases are Southern Railway Company v. Dunn, 
483 S.W.2d 101 (Tenn. 1972), and Southern Railway 
Company v. Fowler, 497 S.W.2d 891 penn.1973). 

In Fowler, the plaintiffs contended that the Con- 
stitutional Convention exceeded the limitations of 
the call by sub-classifying tangible personal property, 
and in authorizing the Legislature to subclassify in- 
tangible personal property. The case was tried in the 
Chancery Court of Davidson County and then Chan- 
cellor Drowota, now a member of the Court of Ap- 
peals, filed a Memorandum opinion containing these 
incisive observations with respect to Illustration De- 
sign Group v. McCanless, supra: 

This present litigation has revealed at 
least two adverse effects of the Illustration 
Design Group holding. The first is a very 
practical concern. That is, Illustration Design 
Group invites litigation like these present 
suits after every effort to amend the Consti- 
tution by the Convention method. Having 
granted the Legislature power to, in effect, 
draft proposed amendments, the Legisla- 

ture can be expected to use that power to the 
fullest possible extent. The Constitutional 
Convention in the exercise of its discretion 
may frequently change or amend the Legis- 
lature's draft amendment (the Call). Assum- 
ing ratification, it can be safely predicted 
that opponents of the amendment will con- 
sistently bring suits like the present seeking 
to invalidate the ratified proposal on 
grounds that the Constitutional Convention 
exceeded the scope of its authority as de- 
fined by the Call. 

The second adverse effect, apparent from 
this present experience, is of constitutional 
significance. Stated simply, permitting the 
Legislature to draft every detail of a pro- 
posed constitutional amendment, and then 
requiring the Convention to adhere strictly 
to (i.e. rubber-stamp) the Legislature's 
product, effectively emasculates the Con- 
vention as an institution of constitutional 
dignity. It removes from the Convention all 
discretion in framing changes in the funda- 
mental law of this State. 

As conceived by Article XI, Section 3, Con- 
stitution of Tennessee, the Constitutional 
Convention in its sphere of authority is an in- 
stitution of at least equal dignity with the 
Legislature. The holding of Illustration De- 
sign Group makes the Constitutional Con- 
vention a puppet of the Legislature. It 
deprives the Convention of all significance 
as a constitutional institution. 

It is apparent to this Court that such restrictions 
upon the function of a limited Constitutional Con- 
vention are contrary to the intent of the 1953 conven- 
tion, and to legal and historical precedent in framing 
constitutional law in Tennessee and our sister states. 

The issue thus presented, is of great significance 
in the fundamental law of this State and must be 
clarified. 

A brief review of the background and events 
leading directly to the amendment of the second 
paragraph of Article XI, Section 3 of our Constitu- 
tion, dealing with the Convention method of amend- 
ment, is appropriate. 

The pre-amended provision as it appeared in our 
1870 Constitution, with respect to amending by the 
Convention method, provided as follows: 

The Legislature shall have the right, at any 
time by law, to submit to the people the 
question of calling a Convention to alter, re- 
form or abolish this constitution, and when 
upon such submission, a majority of all the 



votes cast shall be in favor of said proposi- 
tion, then delegates shall be chosen, and the 
Convention shall assemble in such mcde and 
manner as shall be prescribed. 

By Senate Joint Resolution No. 20, Public Acts 
of 1945, the Legislature authorized and directed the 
Governor to appoint a Constitution Revision Com- 
mission. The purpose of the Commission was to make 
a study of the needs for revision of the Constitution of 
Tennessee and present its recommendations to the 
1947 Session of the General Assembly. Seven distin- 
guished lawyers were appointed by the Governor 
and, after more than a year of study, the Commis- 
sion's report was submitted to the 75th General As- 
sembly on November 8, 1946. 

Said Commission recommended that nine sec- 
tions of the Constitution be changed and devoted 
must of its report to the procedure best calculated to 
bring about the suggested changes. Eleven efforts to 
amend the 1870 Constitution by the legislative 
method had failed because of the obstacle of obtain- 
ing voter ratification by a majority of all those voting 
for representatives.2 We judicially note, that in said 
efforts to amend by that process, only a small per- 
centage of the voters who voted for representatives 
cast their ballots either for or against constitutional 
amendments, leaving the required majority of those 
voting for representatives, unattainable. After a 
careful study of the authorities, said Commission 
reached the conclusion that a limited constitutional 
convention was authorized by the above quoted Con- 
vention method contained in the 1870 Constitution, 
but an opinion from the Attorney General was re- 
quested. (Report of constitution Revision Commis- 
sion, pp. 2-8). 

Attorney General Beeler rendered the re- 
quested opinion on May 16, 1946, finding a limited 
Constitutional Convention invalid and unconstitu- 
tional. Of significance to our inquiry is the following 
excerpt from his opinion: 

The last sentence of Art. 11, Sec. 3, is the 
one using the wording "to alter, reform or 
abolish." This sentence and these words do 
not confer upon the Legislature the power 
or authority to limit the Constitutional Con- 
vention to a consideration of any particular 
amendments; but a Constitutional Convention 
once called and assembled is sovereign in char- 
acter and must be lefr free to either "alter, re- 
form or abolish" and existing Constitution. 

To hold otherwise would be to reduce the 
Constitutional Convention to nothing more 
nor less than a rubber stamp. Its members 
would be shackled and manacled. . . in com- 
mon, every day language "hamstrung" and 
"hogtied." The framers of this constitutional 
provision intended to provide the State with 
the benefit of the collective coordinate judg- 
ment of the individual members making up 
the Constitutional Convention and it was 
not intended that the Legislature by a limit- 
ing Act could short-circuit the Constitu- 
tional Convention by the submission to it of 
certain specific amendments. To hold other- 
wise would be to reduce the Convention to a 
servilc agency of State Government. (Em- 
phasis supplied).3 

The suit was brought by Cummings in his official 
capacity as Secretary of State, seeking a declaratory 
judgment as to the constitutionality of Chapter 49 of 
the Public Acts of 1949, for the immediate purpose of 
determining whether or not the Secretary of State 
should expend public funds for the holding of the 
special election on November 8,1949, submitting the 
question of calling the limited Constitutional Con- 
vention. The court observed that it must be conceded 
that authority is granted to the Legislature to propose 
to the people a call of a convention to alter, reform or 
abolish the Constitution as a whole; that the question 
to be determined was whether or not the call could 
limit the convention to amending the Constitution in 
part. 223 S.W.2d, at 921. In upholding the 1949 Act 
and establishing the limited constitutional conven- 
tion as a political entity, Justice Burnett, writing for 
the Court, said: 

The power to "'alter, reform or abolish" the 
Tennessee Constitution resides in the peo- 
ple not in the Legislature. . . . The people 
have the ultimate power to control and alter 
their Constitution, subject only to such limi- 
tations and restraints as may be imposed by 
the Constitution of the United States. 

The Constitutional provision above quoted 
does not prohibit the revision or amendment 
of apart of the Constitution by the Conven- 
tion method. . . . The thing that the people 

'"-And if the people shall approve and ratify such amend- 
ment or amendments by a majority of all the citizens of the 
State voting for Representatives, voting in their favor,-" 
Article 11, Section 3, Constitution of 1870. 

3Among the cases relied upon by Attorney General Beeler 
in reaching the foregoing conclusion were: Cmlori v. Sec. of 
State, 151 Mich. 337, 115 N.W. 429; Goodrich v. Moore, 2 
Minn. 61, Gil. 49; Spmrle v. Frederick, 69 Miss. 898, 11 So. 
472. 



call a Convention for is not to revise or to the Constitutional Convention of 1953 and it is abun- 
write a new Constitution but only a part dantly clear that the purpose in adding the additional 
thereof. The people having thus voted to cir- language that now appears in said paragraph, includ- 
cumscribe the limits of their elected Con- ing the phrase "within the limitation of the call" was 
vention delegates, in the particulars as to confirm in the amending clause of the Constitu- 
provided for in the Act, bind these delegates tion, the holding in Cummings v. Beeler, legalizing the 
within these limits. (Emphasis supplied). political entity known as a limited constitutional con- 

An examination of the call portion of Chapter 
49, Public Acts of 1949, at issue before the Court in 
Cummings, reveal that the parts of the Constitution 
proposed to be submitted for Convention considera- 
tion are described only by article and section number 
and the subject matter of the section. 

The 1949 call for a Constitutional Convention 
was rejected by the voters. The 1953 Constitutional 
Convention was called by Chapter 130, Public Acts of 
1951, and approved by the people at the election held 
on August, 7,1952. Said call omitted three issues that 
were included in the 1949 call and designated the six 
issues submitted by article and section number and 
subject matter. 

One of the six issues before the Convention was 
Article XI, Section 3. As amended by that Conven- 
tion and ratified by the people, the Convention 
method of our Constitution reads as follows: 

The Legislature shall have the right by 
law to submit to the people, at any general 
election, the question of calling a convention 
to alter, reform, or abolish this Constitution, 
or to alter, reform or abolish any specified part 
orparts of it; and when, upon such submis- 
sion, a majority of all the voters voting upon 
the proposal submitted shall approve the 
proposal to call a convention, the delegates 
to such convention shall be chosen at the 
next general election and the convention 
shall assemble for the consideration of such 
proposals as shall have received a favorable 
vote in said election, in such mode and a 
manner as shall be prescribed. No change in, 
or amendment to, this Constitution proposed by 
such convention shall become effective, unless 
within the limitations of the call of the conven- 
tion, and unless approved and ratified by a ma- 
jority of the qualified voters voting separately on 
such change or amendment at an election to be 
held in such manner and on such date as may be 
jked by the convention. No such convention 
shall be held ofiener than once in six years. 

The additions to the 1870 section (underlined 
above), dealing with the Convention method, provide 
explicit authorization for a limited constitutional con- 
vention. We have carefully examined the Journal of 

;ention, to make it mandatory that the work product 
of the Convention be submitted for ratification or re- 
jection by the people, and to limit conventions to one 
in six years. The proponents of the amendment so 
stated, and the opponents of the amendment, ex- 
pressed complete confidence in the efficacy of Cum- 
mings v. Beeler, supra, as firmly establishing the 
limited constitutional convention, and considered 
any amendment to the Convention method to be un- 
necessary. Journal of Proceedings of Tennessee Lim- 
ited Constitutional Convention, 1953, pp. 239, 763, 
781-784. 

The Constitution Revision Commission, the Su- 
preme Court and, finally, the Limited Constitutional 
Convention of 1953, implicitly, if not explicitly, envi- 
sioned as the only limitation upon a constitutional 
convention the restriction of its deliberations to a 
particular section and the subject matter of that sec- 
tion of the Constitution; that a convention could be 
limited to apart of the Constitution, whereas, there- 
tofore there was respectable opinion, including the 
Attorney General, that it could not be limited in any 
manner whatsoever. 

We are convinced that it was never conceived 
that within the specified section and the subject mat- 
ter thereof any further or additional restrictions 
would or could be placed upon a constitutional con- 
vention. 

Accordingly, we hold that any restrictions in the 
call, exceeding a recitation of the subject matter of 
the existing section designated for consideration, are 
not binding upon the Convention, and the Conven- 
tion is free to abolish, or to alter or amend the section 
to such extent and in such manner as it deems proper. 
If the Legislature, as the agent of the people, desires 
to submit to the people the question of calling a Con- 
stitutional Convention to consider new subject mat- 
ter, not embraced in the Constitution, it, of course, 
may do so by an appropriate description of such sub- 
ject matter, corresponding to the descriptive format 
used to describe the subject matter of existing Consti- 
tutional sections in the 1949,1951, and 1962 calls. To 
the extent that the legislature includes affirmative 
proposals in the call, beyond the scope aforesaid, the 
excess is mere surplusage, in the nature of gratuitous 
advice, and even though approved by the people, is 
not binding on the Convention, nor does it invalidate 
the call or the subsequent action of the Convention. 



It must be remembered that the Convention 
method, whether limited or unlimited, is subjected to 
two votes by the people, the ultimate repository of all 
power. The primary purpose of the call vote is to de- 
termine whether or not the people are willing toper- 
mit a convention to consider altering, amending or 
abolishing the whole Constitution, or specified parts 
thereof. An affirmative vote for a convention, for lim- 
ited or unlimited purposes, is a grant by the people to 
a historic deliberative body to write constitutional, 
fundamental law as distinguished from statutory law. 
Imperfection in the call, such as affirmative propos- 
als exceeding the limits heretofore defined, does not 
invalidate the amending process. The second vote 
ratifies or rejects the word for word end result of the 
Convention's deliberative effort. The final validating 
step by the people is the most significant action in the 
entire amending process. 

The courts must indulge every reasonable pre- 
sumption of law and fact in favor of the validity of a 
constitutional amendment, after it has been ratified 
by the people. . . . 

Applying the foregoing principles to the instant 
case, we do not interpret the Question 3 call as pro- 
hibiting the definition of residential rental property 
containing two or more rental units, as commercial 
property. 

Appendix A 
(The call to be printed in full on each ballot or 

voting machine as provided in Chapter 421, Public 
Acts, 1968 [as amended]) "Question 3. Shall a con- 
vention be called to alter and reform Article 11, Sec- 
tion 28 of the Constitution so as to require the 
classification of property into three classes for pur- 
poses of taxation, to wit: 

Real Property 
Intangible Personal Property 
Tangible Personal Property 

Provided that said Convention shall classify Real 
Property only into four (4) subclassifications, to wit: 

(a) Public Utility Property, to be as- 
sessed at not less than 45 per cent or more 
than 55 per cent of its value, the exact per- 
centage to be fixed by the convention. 

(b) Industrial and Commercial Property, 
to be assessed at not less than 35 per cent or 
more than 45 per cent of its value, the exact 
percentage to be fixed by the convention; 

(c) Residential Property, to be assessed 
at not less than 25 per cent or more than 35 

per cent of its value, the exact percentage to 
be fixed by the convention; and 

(d) Farm Property, to be assessed at not 
less than 20 per cent or more than 25 per 
cent of its value, the exact percentage to be 
fixed by the convention. 

Exemption of Tangible Personal Property. Said con- 
vention shall further provide and establish an exemp- 
tion, which shall cover a taxpayer's personal 
household goods and furnishings, wearing apparel 
and other such tangible property, the total of which 
exemption shall not be less than $5,000.00 or more 
than $7,500.00. as shall be determined by the Con- 
vention. 

Exemption of Intangible Personal Property. The 
Convention shall further provide that money depos- 
ited in an individual's personal or family checking or 
savings account shall be exempt from taxes, in an 
amount to be determined by the convention. 

No exemption other than those specified herein shall 
be authorized by the Convention in the case of either 
tangible personal property or intangible personal 
property. The ratio of assessment to value of prop- 
erty in each class or sub-class, as shall be established 
by the convention, shall be equal and uniform 
throughout the State, and each respective taxing 
authority shall apply the same tax rate to all property 
within its jurisdiction. 

Said Constitutional Convention, if called, shall not be 
authorized to amend the Constitution so as to permit 
a personal income tax, except as already authorized 
under the present Constitution; and the said Conven- 
tion, if called, may consider the further provisions of 
Article 2, Section 28, but no action taken shall be in 
conflict with the provisions hereof. 

Opinion on Petition to Rehear 

FONES, Chief Justice. 
The petition to rehear asserts that we have 

usurped the power of the people to control a consti- 
tutional convention and have misread and overruled 
Illustration Design Group, Inc. v. McCanless, supra. 

We fully recognize that it is the people and not 
the legislature who approve or reject the submission 
of constitutional subjects to the consideration of a 
limited constitutional convention. The legislature in 
proposing a convention, and in proposing the sub- 
jects for its consideration, is not exercising its legisla- 
tive power to enact statutory law. It is acting as an 
agency of the people, performing the first step in the 
amending process by the convention method. 



It should be remembered that there are two (2) 
methods by which our Constitution may be amended: 
the legislative method and the convention method. 
Article Eleven, Section Three, Constitution of Ten- 
nessee. When the legislative method is used, the pro- 
posed amendment is drafted in toto, by the 
legislature and after the legislative approval pre- 
scribed in paragraph one of Article Eleven, Section 
Three, the amendment is submitted to the people for 
approval or rejection. When the conviction [sic] 
method is used, historically, the convention has 
drafted and proposed amendments, upon those sub- 
jects included in the call. Paragraph two of Article 
Eleven, Section Three says that the delegates to such 
convention shall assemble for the consideration of 
such proposals as shall have received a favorable vote 
in the "call" election. 

The convention method involves a vote of the 
people at three (3) separate elections covering a pe- 
riod of years and the expense of convening and main- 
taining delegates to a convention. It is sheer folly to 
pursue the convention method unless the purpose is 
to have the convention draft amendments, that a busy 
legislature does not have the time to consider. If the 
legislature has the time to draft constitutional 
amendments then it should use the legislative 
method provided in paragraph one, Article Eleven, 
Section Three. The only legitimate purpose in calling 
a constitutional convention is to obtain its work prod- 
uct, to wit, a thoroughly debated, maturely deliber- 
ated, proposed constitutional amendment to 
recommend to the people. The people then make the 
final judgment upon its merit. 

In drafting the Question Three call, the legisla- 
ture deviated from the consistent prior procedure of 
merely designating specific subjects to be considered 
by a convention. This has created a serious problem. 
This is the fourth lawsuit attacking the constitutional- 
ity of the Question Three amendment. The basic con- 
tention in each case has as its substance, the extensive 
draft by the legislature of the subject matter of the 
amendment. The constitutional amending process by 
the convention method is threatened with instability, 
and at the center of the storm is the single issue of 
how far the legislature may go, as an agency of the 
people, in-drafting a subject or a proposal for consid- 
eration by a limited constitutional convention. 

No one could successfully contend that in calling 
an unlimited constitutional convention the legisla- 
ture could draft the whole or any part of a proposed 
constitution. There is no authority anywhere for such 

a contention. The only distinction between an unlim- 
ited constitutional convention and a limited constitu- 
tional convention is that a limited constitutional 
convention can only consider a specifiedpart orparts 
of the constitution while an unlimited constitutional 
convention may consider the whole of the Constitu- 
tion, and alter, reform or abolish any part, or all of it. 
The first three and one half lines of paragraph two 
Article Eleven, Section Three so provide. Cummings 
v. Beeler, supra, in establishing the validity of the lim- 
ited constitutional convention so held. 

The assertions in the petition to rehear with re- 
spect to Illustration Design Group, Inc. v. McCanless, 
supra, reflect a misunderstanding of our opinion in 
the instant case. 

In referring to the legislative function of propos- 
ing the subjects the people may want a limited consti- 
tutional convention to consider, that case uses 
phrases which do not appear in any of the authorities 
cited therein and have caused confusion to the bench 
and bar of this State. Instead of what we consider the 
appropriate language derived from Cummings v. 
Beeler, supra, to wit, that the proposed call should 
specify the part or parts of the Constitution or the 
subject, the case under discussion used the following 
phrases: 

delineating the scope and power of such con- 
vention" 

defining its scope and powers" (454 S.W.2d 
at 119) 

define the scope and action of such conven- 
tion" 

but they have expressly limited the consid- 
eration and action of the convention to the 
proposals already approved by a vote of the 
people 

(454 S.W.2d at 120) 

We agree with the result reached in Illustration 
Design Group, Inc., supra. We disagree with the use of 
the foregoing phrases, but only insofar as said phrases 
are interpreted to mean that the legislature may go 
further than the specification of parts of the Consti- 
tution or subjects, to be considered by a limited con- 
stitutional convention, and undertake to draft a 
substantial portion of the amendment itself. 

Thc pctition to rchcar is denied. 



Discussion Notes 
1. Can a constitutional convention called by 

the legislature generally be limited in the subject 
matter it is authorized to address? White, 
"Amendment and Revision of State Constitu- 
tions," 1134-35, 1142; Strum, "The Procedure of 
State Constitutional Change" 583; R. K. Gooch, 
"The Recent Limited Constitutional Convention 
in Virginia," Mrginia Law Review 31 (June 1945): 
708. 

2. A similar debate is, of course, currently rag- 
ing at the federal level. See Note, "Limited Fed- 
eral Constitutional Conventions: Implications of 
the State Experience," Harvard Journal on Legisla- 
tion 11 (November 1973): 127. 

3. Florida's unique Constitution Revision 
Commission, an appointed body with authority to 
place proposed constitutional changes directly on 
the ballot, is described in Steven J. Uhlfelder," 
The Machincry of Revision," Florida State Univer- 
sity Law Review 6 (Summer 1978): 575. See also 
Walter H. Nunn, "The Commission Route to Con- 
stitutional Reform: The Arkansas Experience," 
Arkansas Law Review 22 (Summer 1968): 317. 

4. With reference to state constitutional draft- 
ing, see Arnold B. Kanter and Wayne W. Whalen, 
"Thoughts on Constitutional Drafting," Harvard 
Journal on Legislation 9 (No. 1 1971): 31. 



F. Access to the Ballot for State Constitutional Change 

Meyer v. Grant 
108 S.Ct. 1886 (1988) 

JUSTICE STEVENS delivered the opinion of 
the Court. 

In Colorado the proponents of a new law, or an 
amendment to the State Constitution, may have their 
proposal placed on to the ballot at a general election 
if they can obtain enough signatures of qualified vot- 
ers on an "initiative petition" within a six-month pe- 
riod. One section of the state law regulating the 
initiative process makes it a felony to pay petition cir- 
culators.' The question in this case is whether that 
provision is unconstitutional. The Court of Appeals 
for the Tenth Circuit, sitting en banc, held that the 
statute abridged the appellees' right to engage in po- 
litical speech and therefore violated the First and 
Fourteenth Amendments to the Federal Constitu- 
tion. We agree. 

Colorado is one of several States that permits its 
citizens to place propositions on the ballot through 
an initiative process. Colo. Const., Art. V, sec. 1; 
Colo. Rev. Stat. secs. 1-40-101 to 1-40-119 (1980 and 
Supp. 1987). Under Colorado law, proponents of an 

'Colorado Rev. Stat. sec. 1-40-110 (1980) provides: 

Any person, corporation, or association of 
persons who directly or indirectly pays to or re- 
ceives from or agrees to pzy to or receive from any 
other person, corporation, or association of per- 
sons any money or other thing of value in consid- 
eration of or as an inducement to the circulation of 
an initiative or referendum petition or in consid- 
eration of or as an inducement to the signing of 
any such petition commits a class 5 felony and 
shall be punished as provided in section 18-1-105, 
C. R. S. (1973). 

initiative measure must submit the measure to the 
State Legislative Council and the Legislative Draft- 
ing Office for review and comment. The draft is then 
submitted to a three-member title board, which pre- 
pares a title, submission clause, and summary. After 
approval of the title, submission clause, and sum- 
mary, the proponents of the measure then have six 
months to obtain the necessary signatures, which 
must be in an amount equal to at least five percent of 
the total number of voters who cast votes for all can- 
didates for the Office of Secretary of State at the last 
preceding general election. If the signature require- 
ments are met, the petitions may be filed with the 
Secretary of State, and the measure will appear on 
the ballot at the next general election. Colo. Rev. 
Stat. secs. 1-40-101 to 1-40-105 (1980 and Supp. 
1987). 

State law requires that the persons who circulate 
the approved drafts of the petitions for signature be 
registered voters. Colo. Const., Art. V, sec. l(6). Be- 
fore the signed petitions are filed with the Secretary 
of State, the circulators must sign affidavits attesting 
that each signature is the signature of the person 
whose name it purports to be and that, to the best of 
their knowledge and belief, each person signing the 
petition is a registered voter. Colo. Rev. Stat. sec. 
1-40-109 (Supp. 1987). The payment of petition cir- 
culators is punished as a felony. Colo. Rev. Stat. sec. 
1-40-1 10 (1980), n. 1. supra. 

Appellees are proponents of an amendment to 
the Colorado Constitution that would remove motor 
carriers from the jurisdiction of the Colorado Public 
Utilities Commission. In early 1984 they obtained ap- 
proval of a title, submission clause, and summary for 
a measure proposing the amendment and began the 
process of obtaining the 46,737 signatures necessary 
to have the proposal appear on the November 1984 
ballot. Based on their own experiences as petition cir- 
culators, as well as that of other unpaid circulators, 
appellees concluded that they would need the assis- 
tance of paid personnel to obtain the required num- 



ber of signatures within the allotted time. They then 
brought this action under 42 U.S.C. sec. 1983 against 
the Secretary of State and the Attorney General of 
Colorado seeking a declaration that the statutory 
prohibition against the use of paid circulators violates 
their rights under the First Amendment. 

After a brief trial, the District Judge entered 
judgment upholding the statute on alternative 
grounds. First, he concluded that the prohibition 
against the use of paid circulators did not burden ap- 
pellees' First Amendment rights because it did not 
place any restraint on their own expression or meas- 
urably impair efforts to place initiatives on the bal- 
lot.3 The restriction on their ability to hire paid 
circulators to speak for them was not significant be- 
cause they remained free to use their money to em- 
ploy other spokesmen who could advertise their 
cause. Second, even assuming, arguendo, that the 
statute burdened appellees' right to engage in politi- 
cal speech, the District Judge concluded that the bur- 
den was justified by the State's interest in (a) making 
sure that an initiative measure has a sufficiently 
broad base to warrant its placement on the ballot, and 
(b) protecting the integrity of the initiative process by 
eliminating a temptation to pad petitions. 

A divided panel of the Court of Appeals affirmed 
for the reasons stated by the District Court. After 
granting rehearing en banc, however, the court re- 
versed. The en banc majority concluded that the re- 
cord demonstrated that petition circulators engage in 
the communication of ideas while they are obtaining 
signatures and that the available pool of circulators is 
necessarily smaller if only volunteers can be used. 

Thus, the effect of the statute's absolute 
ban on compensation of solicitors is clear. It 
impedes the sponsors' opportunity to dis- 
seminate their views to the public. It curtails 
the discussion of issues that normally accom- 
panies the circulation of initiative petitions. 
And it shrinks the size of the audience that 
can be reached. . . . In short, like the cam- 
paign expenditure limitations struck down in 
Buckley, the Colorado statute imposes a di- 

=In support of its conclusion that the prohibition against the 
use of paid circulators did not inhibit the placement of initia- 
tive measures on the general ballot, the District Court com- 
pared Colorado's experiences with that of 20 States which 
have an initiative process but do not prohibit paid circula- 
tors. It noted that since 1910, Colorado has ranked fourth in 
the total number of initiatives places on the ballot. This sta- 
tistic, however, does not reject the possibility that even more 
petitions would have been successful if paid circulators had 
been available, or, more narrowly, that these respondents 
would have had greater success if they had been able to hire 
extra help. As the District Court itself noted, "the evidence 
indicates [appellees'] purposes would be enhanced if the 
corps of volunteers wuld be augmented by a cadre of paid 
workers." 741 F. 26 1210, 1212 (CAI0 1984) (Appendix) 

rect restriction which "necessarily reduces 
the quantity of expression. . . ." Buckley, 424 
U.S. at 10. 

828 F.2d 1446, 1453-1454 (CAI0 1987). 

The Court of Appeals then rejected the State's 
asserted justifications for the ban. It first rejected the 
suggestion that the ban was necessary either to pre- 
vent fraud or to protect the public from circulators 
that might be too persuasive: 

The First Amendment is a value-free provi- 
sion whose protection is not dependent on 
"the truth, popularity, or social utility of the 
ideas and beliefs which are offered." 
NAACP v. Button, [371 U.S. 415, 445 
(1963)l. "The very purpose of the First 
Amendment is to foreclose public authority 
from assuming a guardianship of the public 
mind. . . . In this field every person must be 
his own watchman for truth, because the 
forefathers did not trust any government to 
separate the true from the false for us." 
Thomas v. Collins, [323 U.S. 516,545 (1945)l 
(Jackson, J., concurring). 

828 F. 2d, at 1455. 

The court then rejected the suggestion that the ban 
was needed to assure that the initiative had a broad 
base of public support because, in the court's view, 
that interest was adequately protected by the re- 
quirement that the petition be signed by five percent 
of the State's eligible voters. Finally, the Court of 
Appeals rejected an argument advanced by a dissent- 
ing judge that since Colorado had no obligation to af- 
ford its citizens an initiative procedure, it could 
impose this condition on its use. Having decided to 
confer the right, the State was obligated to do so in a 
manner consistent with the Constitution because, 
unlike Posadas de Puerto Rico Associates v. Tourism 
Co. of Puerto Rico, 478 U.S. 328 (1986), which in- 
volved only commercial speech, this case involves 
"core political speech." 

I1 
We fully agree with the Court of Appeals' con- 

clusion that this case involves a limitation on political 
expression subject to exacting scrutiny. Buckley v. 
Valeo, 424 U.S. 1, 45 (1976). The First Amendment 
provides that Congress "shall make no law. . . abridg- 
ing the freeddm of speech, or of the press; or the right 
of people peaceably to assemble, and to petition the 
Government for a redress of grievances." U.S. 
Const., Amdt. 1. The Fourteenth Amendment makes 
that prohibition applicable to the State of Colorado. 
As we explained in Thornhill v. Alabama, 310 U.S. 88, 
95 (1940), "[tlhe freedom of speech and the press, 
which are secured by the First Amendment against 
abridgment by the United States, are among the fun- 
damental personal rights and liberties which are se- 



cured to all persons by the Fourteenth Amendment 
against abridgment by a State." 

Unquestionably, whether the trucking industry 
should be deregulated in Colorado is a matter of so- 
cietal concern that appellees have a right to discuss 
publicly without risking criminal sanctions. "The 
freedom of speech and of the press guaranteed by the 
Constitution embraces at the least the liberty to dis- 
cuss publicly and truthfully all matters of public con- 
cern without previous restraint or fear of subsequent 
punishment." Id., at 101-102. The First Amendment 
"was fashioned to assure unfettered interchange in 
ideas for the bringing about of political and social 
changes desired by the people." Roth v. United States, 
354 U.S. 476,484 (1957). Appellees seek by petition 
to achieve political change in Colorado; their right 
freely to engage in discussions concerning the need 
for that change is guarded by the First Amendment. 

The circulation of an initiative petition of neces- 
sity involves both the expression of a desire for politi- 
cal change and a discussion of the merits of the 
proposed change. Although a petition circulator may 
not have to persuade potential signatories that a par- 
ticular proposal should prevail to capture their signa- 
tures, he or she will at least have to persuade them 
that the matter is one deserving of the public scrutiny 
and debate that would attend its consideration by the 
whole electorate. This will in almost every case in- 
volve an explanation of the nature of the proposal 
and why its advocates support iL4 Thus, the circula- 
tion of a petition involves the type of interactive com- 
munication concerning political change that is 
appropriately described as "core political speech." 

The refusal to permit appellees to pay petition 
circulators restricts political expression in two ways: 
First, it limits the number of voices who will convey 
appellees' message and the hours they can speak and, 
therefore, limits the size of the audience they can 
reach.6 Second, it makes it less likely that appellees 
will gamer the number of signatures necessary to 
place the matter on the ballot, thus limiting their 
ability to make the matter the focus of statewide dis- 
cussion. The Colorado Supreme Court has itself rec- 
ognized that the prohibition against the use of paid 
circulators has the inevitable effect of reducing the 
total quantum of speech on a public issue. When 
called upon to consider the constitutionality of the 
statute at issue here in another context in Urevich v. 
Woodard, 667 P.2d 760,763 (Colo. 1983), that court 
described the burden the statute imposes on First 
Amendment expression: 

As mentioned previously, statutes that 
limit the power of the people to initiate leg- 
islation are to be closely scrutinized and nar- 
rowly construed. That the statute in question 
circulate petitions cannot be doubted. We 
can take judicial notice of the fact that it is 
acts as a limitation on ACORN'S ability to 
often more difficult to get people to work 
without compensation than it is to get them 
to work for pay. As the dissent in State v. 
Conifer Enterprises, Znc., 82 Wash. 2d 94,508 
P.2d 149 (1973) (Rosellini, J., dissenting), 
observed: 

"The securing of sufficient sig- 
natures to place an initiative meas- 

4The record in this case demonstrates that the circulation of 
appellees' petition involved political speech. Paul Grant, 
one of the appellees, testified about the nature of his conver- 
sations with voters in an effort to get them to sign the peti- 
tion: 

[Tlhe way we go about soliciting signatures is 
that you ask the person-first of all, you interrupt 
the person in their walk or whatever they are do- 
ing. You intrude upon them and ask them, "Are 
you a registered voter?" 

If you get a yes, then you tell the person your 
purpose, that you are circulating apetition to qual- 
ify the issue on the ballot in November, and tell 
them what about, and they say, "Please let me 
know a little bit more." Typically, that takes maybe 
a minute or two, the process of explaining to the 
persons that you are trying to put the initiative on 
the ballot to exempt Colorado transportation from 
[State Public Utilities Commission] regulations. 

Then you ask the person if they will sign your 
petition. If they hesitate, you try to come up with 
additional arguments to get them to sign. 

[We try] to explain not just the deregulation 
in this industry, that it would free up to industry 
from being cartelized, allowing freedom from 
moral choices, price competition for the first time, 
lowering price costs, which we estimate prices in 
Colorado to be $150 million a year in monopoly 
benefits. We have tried to convey the unfairness 
and injustice of the existing system, where some 
businesses are denied to go into business simply to 
protect the profits of existing companies. 

We tried to convey the unfairness of the exist- 
ing system, which has denied individuals the right 
to start their own businesses. In many cases, indi- 
viduals have asked for an authority and been 
turned down because huge corporate organiza- 
tions have opposed them. 

2 Record 10-11. 

This testimony provides an example of advocacy of political 
reform that falls squarely within the protections of the First 
Amendment. 
6Paul Grant testified that compensation resulted in more 
people being "able and willing" to circulate petitions. 2 Re- 
cord 19-20. As he succinctly concluded: "[Mloney either en- 
ables peoplc to forcgo leaving a job. or enables them to have 
a job." Ibid. 



ure on the ballot is no small under- initiative petitions. And, as the Court of Appeals fur- 
taking. Unless the proponents of a ther observed: 
mea&re can find a iarge number of 
volunteers, they must hire persons 
to solicit signatures or abandon the 
project. I think we can take judicial 
notice of the fact that the solicita- 
tion of signatures on petitions is 
work. It is time-consuming and it is 
tiresome-so much so that it seems 
that few but the young have the 
strength, the ardor and the stamina 
to engage in it, unless, of course, 
there is some remuneration." 

Appellants argue that even if the statute imposes 
some limitation on First Amendment expression, the 
burden is permissible because other avenues of ex- 
pression remain open to appellees and because the 
State has the authority to impose limitations on the 
scope of the state-created right to legislate by initia- 
tive. Neither of these arguments persuades us that 
the burden imposed on appellees' First Amendment 
rights is acceptable. 

That appellees remain free to employ other 
means to disseminate their ideas does not take 
their speech through petition circulators outside the 
bounds of First Amendment protection. Colorado's 
prohibition of paid petition circulators restricts ac- 
cess to the most effective, fundamental, and perhaps 
economical avenue of political discourse, direct one- 
on-one communication. That it leaves open "more 
burdensome" avenues of communication, does not 
relieve its burden on First Amendment expression. 
FEC v. Massachusetts Citizens For Life, Inc., 479 U.S. 
238 (1986). Cf. Citizens Against Rent Control v. 
Berkeley, 454 U.S. 290, 296, 299 (1981). The First 
Amendment protects appellees' right not only to ad- 
vocate their cause but also to select what they believe 
to be the most effective means for so doing. 

Relying on Posadas de Puerto Rico Associates v. 
Tourism Co., 478 U.S. 328 (1986), Colorado contends 
that because the power of the initiative is a state-cre- 
ated right, it is free to impose limitations on the exer- 
cise of that right. That reliance is misplaced. In 
Posadas the Court concluded that "the greater power 
to completely ban casino gambling necessarily in- 
cludes the lesser power to ban advertising of casino 
gambling." Id., at 345-346. The Court of Appeals 
quite properly pointed out the logical flaw in 
Colorado's attempt to draw an analogy between the 
present case and Posadas. The decision in Posadas 
does not suggest that "the power to ban casino gam- 
bling entirely would include the power to ban public 
discussion of legislative proposals regarding the le- 
galization and advertising of casino gambling." 828 F. 
2d, at 1456. Thus it does not support the position that 
the power to ban initiatives entirely includes the 
power to limit discussion of political issues raised in 

Posadas is inapplicable to the present 
case for a more fundamental reason- 
the speech restricted in Posadas was 
merely "commercial speech which does 'no 
more than propose a commercial transac- 
tion. . . .' " Posadas, [478 U. S., at 3401, (quot- 
ing Urginia Pharmacy Board v. Urginia 
Citizens Consumer Council, Inc., [425 U.S. 
748, 762 (19761). . . . Here, by contrast, the 
speech at issue is "at the core of our electoral 
process and of the First Amendment free- 
doms," Buckley, [424 U.S.. at 39 (quoting 
Williams v. Rhodes, 393 U.S. 23,32 
(1968)l-an area of public policy where pro- 
tection of robust discussion is at its zenith. 

828 F.2d, at 1456-1457. 

We agree with the Court of Appeals' conclusion 
that the statute trenches upon an area in which the 
importance of the First Amendment protections is 
"at its zenith.'' For that reason the burden that Colo- 
rado must overcome to justify this criminal law is 
well-nigh insurmountable. 

We are not persuaded by the State's arguments 
that the prohibition is justified by its interest in mak- 
ing sure that an initiative has sufficient grass roots 
support to be placed on the ballot, or by its interest in 
protecting the integrity of the initiative process. As 
the Court of Appeals correctly held, the former in- 
terest is adequately protected by the requirement 
that no initiative proposal may be placed on the ballot 
unless the required number of signatures has been 
obtained. Id., at 1455.7 

7Colorado also seems to suggest that it is permissible to 
mute the voices of those who can afford to pay petition circu- 
lators. See Brief for Appellants 17. "But the concept that 
government may restrict the speech of some elements of our 
society in order to enhance the relative voice of others is 
wholly foreign to the First Amendment." Buckley, 424 U.S. 
1,48-49 (1976). The concern that persons who can pay peti- 
tion circulators may succeed in getting measures on the bal- 
lot when they might otherwise have failed cannot defeat 
First Amendment rights. As we said in FitstNational Bankof 
Boston v. Bellotti, 435 US. 765,790-791 (1978), paid advocacy 
"may influence the outcome of the vote; this would be its 
purpose. But the fact that advocacy may persuade the elec- 
torate is hardly a reason to suppress it. . . . '[TJhe concept 
that government may restrict the speech of some elements 
ofour society in order to enhance the relativevoice ofothers 
in wholly foreign to the First Amendment. . . .' Buckley, 424 
U.S., at 48-49. . . . [Tlhe people in our democracy are en- 
trusted with the responsibility for judging and evaluating the 
relative merits of conflicting arguments." Cf. Brown v. 
Har~lage, 456 U.S. 45,60 (1982)("[t]he State's fear that voters 
might make an ill-advised choice does not provide the State 
with a compelling justification for limiting speech"). 



The State's interest in protecting the integrity of 
the initiative process does not justify the prohibition 
because the State has failed to demonstrate that it is 
necessary to burden appellees' ability to communi- 
cate their message in order to meet its concerns. The 
Attorney General has argued that the petition circu- 
lator has the duty to verify the authenticity of signa- 
tures on the petition and that compensation might 
provide the circulator with a temptation to disregard 
that duty. No evidence has been offered to support 
that speculation, however, and we are not prepared 
to assume that a professional circulator-whose 
qualifications for similar future assignments may well 
depend on a reputation for competence and integ- 
rity-is any more likely to accept false signatures than 
a volunteer who is motivated entirely by an interest in 
having the proposition placed on the ballot. 

Other provisions of the Colorado statute deal ex- 
pressly with the potential danger that circulators 
might be tempted to pad their petitions with false sig- 
natures. . . . Further, the top of each page of the peti- 
tion must bear a statement printed in red ink warning 
potentiaI signatories that it is a felony to forge a sig- 
nature on a petition or to sign the petition when not 

qualified to vote and admonishing signatories not to 
sign the petition unless they have read and under- 
stand the proposed initiative.8These provisions seem 
adequate to the task of minimizing the risk of im- 
proper conduct in the circulation of petition, espe- 
cially since the risk of fraud or corruption, or the 
appearance thereof, is more remote at the petition 
stage of an initiative than at the time of balloting. Cf. 
First National Bank of Boston v. Bellotti, 435 U.S., at 
790 ("[tlhe risk of corruption perceived in cases in- 
volving candidate elections . . . simply is not present 
in a popular vote on a public issue"). 

"[Llegislative restrictions on advocacy of the 
election or defeat of political candidates are wholly at 
odds with the guarantees of the First Amendment." 
Buckley v. Valeo, 424 U.S., at 50. That principle ap- 
plies equally to "the discussion of political policygen- 
erally or advocacy of the passage or defeat of 
legislation." Id., at 48. The Colorado statute prohibit- 
ing the payment of petition circulators imposes a bur- 
den on political expression that the State has failed to 
justify. The Court of Appeals correctly held that the 
statute violates the First and Fourteenth Amend- 
ments. Its judgment is therefore affirmed. 

?Section 1-40-106 provides in part: 
(1) At the top of each page of every initiative 

or referendum petition shall be printed, in plain 
red letters no smaller than the impression often- 
point boldface type, the following: 

Warning 
It Is a Felony: 

For anyone to sign any initiative or referen- 
dum petition with any name other than his or her 
own or to knowingly sign his or her name more 
than once for the same measure or tosign such pe- 
tition when not a qualified elector. 

Do Not Sign This Petition Unless 
You Are a Qualified Elector 

To Be a Qualified Elector, 
You Must Be: 

(a) At least eighteen years of age. 
(b) A citizen of the United States. 
(c) A resident of the state of Colorado and have re- 
sided in the state at least thirty-two days. 
(d) A resident of the precinct in which you live for 
a least thirty-two days. Do not sign this petition 
unless you have read or had read to you the pro- 
posed initiative or referred measure or the sum- 
mary of an initiated measure in its entirety and 
understand its meaning. 

Discussion Notes 
and Referendum Processes by Prohibiting Pay- 

1. First National Bank of Boston v. Bellotti, 435 ment of Compensation to Circulators of Peti- 
U.S. 765 (1978), relied on in the Grant case, in- tions," University of Kansas Law Review 22 (Sum- 
volved a proposed state constitutional amendment mer 1974): 654; Note, "All the Free Speech Money 
to permit a graduated income tax. Can Buy: Monopolization of Issue Perception in 

2. See Note, "Initiative and Referendum- Referendum Campaigns," University of Miami Law 
Power of the Legislature to Affect the Initiative Review 35 (1980): 157. 
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